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ADVERTISEMENT 

TO 

THE  PRESENT   EDITION: 


The  original  Compiler  of  the  ^^  Analytical  Digest'^ 
had  made  considerable  progress  in  the  preparation  of  a 
Third  Edition  of  the  Work,  when  his  hand  was  arrested 
by  a  sudden  maladj/ which  in  a  few  weeks  proved  fatal, 
and  the  cask  of  completing  what  bad  been  thus  begun 
deyolfred  on  his  Son,  the  present  Editor. 

Since  the  Publication  of  th6  last  Edition,  upwards  of 
forty  Volumes  of  Equity  Reports  have  issued  from  the 
Press.  The  cases  they  contain,  so  far  as  they  come 
within  the  plan  of  this  Digest,  have  been  now  introduced 
under  their  proper  titles. 

The  heads  of  "  Bankrupt,"  **  Tithe,"  and  "  Vendors 
and  Purchasers,"  being  considered  not  sufficiently  full| 
have  been  newly  arranged,  and  the  number  of  their  re- 
spective sections  and  sub-divisions  considerably  increased. 
A  head  of  *^  Partnership"  has  been  introduced,  for  the 
first  time  into  this  Edition.  In  some  titles  new  sections 
have  been  introduced,  whilst  from  others,  such  as  were 
thought  superfluous,  have  been  taken  out ;  these  minor 
alterations,  however,  being  somewhat  numerous,  need 
not,  it  is  presumed,  be  specified,  as  they  may  be  readily 
ascertained  by  a  comparison  between  the  Table  of  Titles 
to  the  last  and  to  the  present  Editions. 

The  arrangement  of  the  Repertorium,  or  Table  of 
Cases,  according  to  Mr.  Locke's  system  of  common 
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placiugt  having  been  found  inconvenient,  an  entirely 
new  Table  has  been  made  for  the  present  Edition,  after 
the  common  and  more  familiar  alphabetical  mode. 

The  great  increase  of  matter  contained  in  the  present 
Edition,  has  induced  the  Editor,  in  order  to  prevent  the 
Work  from  swelling  to  an  inconvenient  size,  to  effect 
every  possible  curtailment ;  by  this  means,  and  by  using 
a  smaller  type,  it  has  been  kept  down  to  the  same  num- 
ber of  Volumes  as  before. 

Those  Gentlemen  who  are  acquainted  with  the  Ana- 
lytical Digest,  must  be  aware  that  its  original  plan  stu- 
diously excluded  Cases  decided  on  questions  of  Practice 
and  Pleading,  which  arose  from  an  apprehension  that  the 
bulk  of  the  Work  would  be  otherwise  too  great.  The 
Editor,  unwilling  so  far  to  deviate  from  a  plan  which 
had  been  sancticmed  by  the  approbation  of  the  Profession, 
as  to  introduce  practical  Cases  into  the  present  Work, 
intends  publishing  a  distinct  Volume,  which  will  forai  a 
"  Digest  of  Cases  decided  in  the  Courts  of  Equity  on 
''  points  of  Practice  and  Pleading,  and  of  the  Rules  and 
'*  Orders  of  the  same  Courts,  from  the  earliest  time 
^'down  to  the  latest  possible  period." 

The  Editor  cannot  speak  with  certainty  as  to  the 
time  when  the  publication  of  the  Practical  Digest  will 
take  place,  but  he  hopes  to  offer  it  to  the  Profession 
about  the  close  of  the  present  Year. 

R.  O.  B, 

8,  NEW  SQUARE  LINCOLN'S  INN, 

ffftory  TtTta,  1822. 


ADDRESS 


PREFIXED  TO  THE  FIRST   EDITION   OF  THIS  WORK, 


TO  THE  PROFESSORS 

OF 

THE  LiATTS  OF  ENGliAim. 


In  every  state,  where  the  laws  and  decrees  of  the 
empire  have  increased  to  a  pile  so  stupendous  as  to 
threaten  their  own  destruction  hy  their  massive  weight, 
the  first  object  of  the  legislature  has  been  to  form  a  de- 
sign for  reducing  the  great  body  of  those  pandects  and 
decrees  into  a  narrow  compass,  and  more  regular  system, 
for  ordinary  study  and  inquiry. 

In  the  reign  preceding  that  of  the  Emperor  Justinian, 
when  the  edicts  of  the  Roman  empire  became  so  burthen- 
some,  that  they  were  computed  by  Eunapius  to  be  a  load 
for  many  camels,  several  formed  a  design  to  bring  about 
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a  reductive  and  compressible  system ;  and,  among  those 
industrious  and  persevering  men,  we  find  the  names  of 
Crassus,  Pompey,  Caesar,  Cicero,  and  Sulpicius  :  the 
great  work,  however,  was  reserved  for  Justinian  himself, 
under  whose  auspices  was  compiled  the  Codex  Justini- 
anus,  or  Corpus  Juris  Civilisj  the  wholesome  principles 
of  which,  in  a  great  degree,  prevailed  in  Britain,  (in 
cases  where  the  common  law  was  silent  or  defective,) 
even  to  the  reigg  of  our  king  Edward  III.  and  in  some 
instances  they  still  prevail  in  matters  of  our  civil  law. 


Tl 


Many  learned  men  of  later  times,  and  especially  Sir 
Edward  Coke,  Sir  Matthew  Hale,  Judge  Jenkins,  Sir 
Thomas  Reeve,  the  Earl  of  Mansfield,  Sir  William 
Blackstone,  &c.  &c.  have  earnestly  and  strongly  recom- 
mended and  promoted  the  adoption  of  every  measure 
that  can  accelerate  the  study  and  reading  of  the  English 
law.  Various  attempts,  in  consequence,  have  been  made, 
and  every  report  of  adjudged  cases,  as  well  as  every 
correct  abridgment  of  the  statutes,  and  of  the  reported 
law,  ha§  been  encouraged,  not  only  as  a  digest  to  assist 
the  memory  of  the  professor,  but  as  a  key  to  the  records 
themselves,  which  may  always  be  searched  in  cases  of 
doubt  or  difficulty,  for,  satit^  est  petere  fonies  qtiam  sec- 
tart  rivulos. 

We  have  judged  it  expedient  to  increase  the  text  of 
this  work  in  a  very  small  degree,  by  notici/ig  all  the  cases 
which  have  been  questioned,  doubted,  or  denied,  and,  by 
adding  a  note  of  reference  to  those  places  where  all  the 
authorities  upon  any  leading  point  are  collected ;  a  spe* 
pies  of  information '  which  J  toe  submit  ^  no  other  digested 
index  has  conveyed  to  the  reader. 

In  some  instances,  we  have  taken  the  liberty  to  use  our 
own  language,  in  connecting  synonymous  cases  into  one 
section,  and  often  into  one  placitum ;  and  in  others  we 
have  taken  a  greater  liberty,  by  using  the  language  of  the 
learned  editors  of  the  several  reports ;  yet  *we  have  not 
done  this  with  a  view  to  pirate  the  labours  of  other  men, 
but  with  a  more  laudable  intent — a  zeal  to  render  the 
diligence  and  industry  of  those  indefatigable  men  more 
extensively  beneficial. 

We  find  it  necessary  to  make  some  few  observations 
upon  our  mode  of  indexing  the  titles  of  Devise,  Estate^ 
Legacy,  and  Will.     The  learned  reader  must  be  aware 
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how  frequently  a  L^acy  or  Bequest  is  improperly  termed 
a  Devise^  not  only  in  the  penning  of  wills,  but  even  in 
some  of  our  law  books  of  very  respectable  authority,  and 
hence  a  testator's  intention  to  bequeath,  is  too  often  con- 
founded and  blended  with  his  intention  to  devise.  A  like 
want  of  general  discrimination  also  prevails  in  speaking 
of  wills  and  testaments,  for  it  is  not  suflSciently  considered 
that  a  WUl  (ultima  voluntas)  is  a  writing  declaring  the 
uses  to  which  lands  shall  be  subject,  and  requires  great 
solemnities  in  the  execution  of  it,  before  such  lands  can 
pass  to  the  devisee  ;  and  that  a  Testament  (tesiatio  men- 
its)  is  simply  a  disposition  of  personal  estate,  by  a  writing 
freed  from  those  solemnities,  and  consequently  less  liable 
to  such  disputes  as  are  frequently  occasioned  by  the  un- 
skilfulness  of  the  scrivener.  We  have  been  solicitous  to 
observe  these  distinctions,  and  to  avoid  confusion,  by 
transferring  to  the  head  of  Devise  all  dispositions  of  lands 
and  chattels  real  (except  by  deed ;)  and  to  the  head  of 
Legacy  all  matters  of  personal  bequest ;  and  the  general 
construction  of  will  and  testaments,  to  the  title  fFill. 

In  further  explanation  of  the  present  mode  of  arrange- 
ment, it  is  equally  essential  to  observe,  that  as  the  titles  of 
Devise  and  Estate  are  so  closely  connected  in  their  sub- 
ject-matter, we  have  endeavoured  to  show,  under  title 
Devise,  by  what  words  in  a  will,  estates  of  several  kinds 
may  be  created  ;  and,  under  title  Estate^  the '  incidents 
thereto,  and  the  condition  of  the  tenant  of  every  such 
estate  when  so  created. 

R.  W.  B. 

Michaelmas  Term, 
1804, 
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ABBREVIATIONS  AND  REFERENCES  USED  IN  THIS  WORli. 


Amb*        • 

And. 

Andr. 

Anon. 

Anstr. 

Atk. 

Bw&A.    • 

B.  Com.   • 
Bac.  Abr. 

BaU&Be. 

B.R. 

Bar.  or  B. 

Bern,  or  Bamard. 

BligL       . 

Bridg.       . 

Bro.  C.  C.  or  Rep 

Bro.  P.  C. 

Brod.  &  BiDg. 

Bock 

BuU.  N.  P. 

Bobt.       . 

Burr. 

Burr.  S.  C. 

C.  or  Chan. 
C.B. 

C.  Bar.  or  C.  B. 
C.J. 

Cam.  Doc. 
Cam.  Scacc. 
Cam.  Stell. 
Cart. 
Carth. 
Ca5.  B.  R. 
Cas.  L.  Eq. 
Ca.  temp.  Talb.  or  Forr.  • 
Ca.  Pari,  or  P.  C; 
Ch.  Ca. 
Ch.  Rep, 
Vols  h 


Aecordy  or  agrcei. 
Ambler's  Reports* 
Anderson's  Reports. 
Andrew's  Reports. 
Anonymous. 
Anstruther's  Reports. 
Atkins'  Reports. 

Barnewall  and  Alderson's  Rep.  io  the  King's  Bench. 

Blackstone^s  Commentaries. 

Bacon's  Abridgment. 
^  Cases  in  the  Time  of  Ld.  Ch.  Manners,  by  Ball  and 
I     Beatty. 

Banco  Regis,  king's  Bench. 

Baron. 

Barnardiston's  Reports  in  Equity. 

Biigh's  Reports  in  Parliament. 

Bridgman's  Reports. 

Brown's  Gases  or  Reports  in  Chancery. 

Brown's  Cases  in  Parliament. 

Broderip  and  Bingham's  Reports  in  the  Common  PleaSr. 

Buck's  Reports  of  Cases  in  Bankruptcy. 

Buller's  Nisi  Prius. 

Bulstrode's  Reports. 

Burrow's  Reports. 

Burrow's  Settlement  Cases. 


Chancellor. 

C^mmuni  Banco,  Common  Pleas. 

Chief  Baron. 

Chief  Justice. 

Custos  SigiUi,  Lord  Keeper. 

Camera  Ducata,  Duchy  Chamber. 

Camera  Scaccarii,  Exchequer  Chamber^ 

Camera  Stellata,  Star-Chamber. 

Carter's  Reports. 

Carthew's  Reports. 

Cases  temp.  W.  3.— 12  Mod. 

Cases  in  Law  and  Equity* 

Cases  in  the  time  of  Lord  Ch.  Talbot 

Cases  in  Pailiament.' 

Cases  in 'Chancery. 

Reports  in  Chancery. 
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6.  Com. 


L. 


cont. 


Clay, 

Co.  Ent. 

Co.  Lit. 

Com.  and 

Com.  Dig. 

Comb. 

Cooke  B. 

Coop. 

Contr.  or 

Cor. 

Covp. 

Cox 

Cro.  1—2—3. 

Cromp, 

Cull.  B.  L 

Dak 

Dan. 

D'\n. 

Diet. 

Dig. 

DR. 

Dom.  Proc. 

Dow's  P.  C. 

Dub.* 

Dvrnf.  aod  E. 

E. 

East. 

Eden        • 

Ent.  or  Co.  Eot. 
Eq.  Abr.  • 

Farr. 

Fitz. 

Fitzg. 

F.N,  B.   . 

Fer, 

ForrestI 

Fort,  or  Fortesc. 

Fonbl.  Tr.  Eq. 

Freem.     • 

Gilb. 
Godb. 

GokM.    . 

H.orHil. 

Hardr. 

Het. 

Hob. 

How.  Pop.  Ca* 

Hut. 

Jac.  &  Walk. 
Inst.  • 

J. 

Jenk. 
ton,  1-^2. 
In  T.  Rep. 
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Clayton's  Reports. 

Coke's  Entries. 

Coke  on  Littleton. 

Coroyns'  Reports — BlackstoDCi's  Commentaries. 

Comyns'  Digest. 

Comberbach's  Reports. 

Cuoke's  Bankrupt  Laws. 

Cooper's  Reports  of  Cases  in  Chancery.. 

Contra^  against,'  or  on  the  contrary. 

Coram,  before. 

Cowper's  Reports  in  B.  R. 

Cases  in  Equity  by  Samuel  Compton  Cot,  Esq. 

Croke,  temp.  Eliz. — James — ^Charles*  ~ 

Crompton. 

Cullen's  Bankrupt  Laws. 

Da]ison*s  Reports. 

Danicl'i)  Reports  of  Cases  oa  the  Eq.  Side  of  the  Ex- 

chequer. 
D'Anvers'  Abridgment*  ^        . 

Dictum,  Dictionary, 
Digest. 

Deputy  Remembrancer. 
Domo  Prucerum — House  of  Lords.* 
Dow's  Reports  of  Cases  in  the  House  of  Xrords.' 
Dubitatur,  doubted. 
Durnford  and  East's  Term  Reports. 

Easter  Term. 

East's  Term  Report. 
i  Eden's  Reports  of  Cases  in  the  Time  of  Ld.  Cfa.  Nor- 
^      tbington. 

Ld.  Coke's  Entries. 

Equity  Cases  abridged. 

Farresley's  Reports. 

Fitzherbert. 
Fitzgibbons'  Reports. 
Fitzherbert's  Natura  Breviam. 
Forrester's  Cases  temp.  Talbot,  C. 
Forrest's  Exchequer  Reports. 
Fortescue's  Reports. 
FonbKinque's  Treatise  en  Equity, 
Freeman's  Reports. 

Gilbert's  Reports. 
Godboh*s  Reports. 
Goldsborough*s  Reports, 

Hilary  Term.  '     v 

Hardres'  Reports. 

Hetley's  Reports. 

Hobart's  Reports. 

Howard's  Popish  Cases. 

Hutton's  Reports. 

Jacob  and  Walker's  Reports  in  Chancery* 

Ld.  Coke's  Institutes. 

Justice. 

Jenkins' 8  Centuries  of  Reports.    - 
Jones  W.  or  T.  Reports. 

Irish  Term  Reports  by  Ridgway,  Lapp,  tad  £(choaIe«i 


Keb.        • 
Kcl.         , 
A.  C/»  R« 
Keil.  or  Keilw. 

La. 

Lat. 

LeoD. 

Lev. 

Lib.  Ass.  . 

Lib.  Reg.  • 

Lit. 

Lut.         , 

Madd.      , 

M.&S.    • 

M.  or  Mich. 

M.  iv»       • 

Mar. 

Merjv. 

Miif.  Ch.  PJ. 

Mod. 

Mootag.  B.  L. 

Mo. 

Mos. 

N. 

N.P.        . 

N.BeoL  . 

O.Benl.   . 
Off.  Br.    . 
Off.  Ex.    . 
Ord. 
Ow. 

Park. 

P.orPasch. 
PI.  or  Pla. 
PLorC.  . 
PC. 
P.W.      . 

Pig.        • 

PI.  Com.  or  Plow. 

Pol. 

Poph. 

Pow. 

Pr.  Reg.  Ch. 

Pre.  CL  .  . 

Price. 

Res. 

Kajm.  Ld.  or  Ray 
Raym.  T. 
Reg.  Brev. 
R«g.Lib. 
Rep.  Ij  3|  &c. 
Rep.  Cq.  • 
Ri«5pr.  P.  C. 

Kidgw.  Ca.  temp,  Hardir. 

Ridgw.  Lapp  and  Scb. 
Roi.  Abn  • 
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Keble^a  Reports. 
Keiyoge's  Reports. 
Reports  temp.  Ld.  King. 
Kedwey's  Riieports. 

Lane's  Reports.  ^ 

Latch's  Reports— Latitat. 

Leooard's  Reports, 

Levinz's  Reports. 

Liber  A^shanMOkf  Bookof  As3ize. 

Register  Book. 

Littleton's  Teoares, 

Lutwiche's  Reports. 

(Maddock's  Reports   of   Cases,  before  Plainer,  txA 
I     Leach,  V.C.  ' 

Maule  and  Selwyn's  ReporU  in  the  King's  Bench. 

Michaelmas  Term. 

Master  of  the  Roils. 

3farch's  New  Cases, 

Merivale's  Reports  of  Cases  in  Chanceiy. 

Mttford's  Chancery  Pleadings. 

Modern  Reports,  or  Cases, 

Montagu's  Bankrupt  LawSt 

Moore's  Reports. 

Moseley's  Reports. 

Note. 

Nisi  Prius. 

New  Beoloe's  Reports. 

Old  Benloe's  Reports. 
Officina  Brevium. 
Office  of  Executors. 
Ordinances — Orders. 
Owen's  Reports. 

Parker's  'Reports  [a  Exchequer. 

Easter  Term^  Termino  Paschae. 

Placitum. 

Placita  CoroDfl&.  Pleas  of  the  Crown. 

Parliamentary  uases. 

Peere  Williams'  Reports. 

Pigot.  .  % 

Plowden's  Commentaries. 

Pollexien's  Reports. 

Popham's  Reports. 

Powell. 

Practical  Register  in  Chancery. 

Precedents  in  Chancery. 

?  Price's  ReporU  of  Cases  on  the  Equity  Side  of  th^ 
\     Exchequer. 

Resolved. 

Ld.  Raymond's  Reports. 

Sir  Thomas  Raymond's  Reports, 

Register  of  Writs. 

Register  Book. 

Coke's  Reports^  1, 2,  &c. 

Gilbert's  Elquity  Reports. 

Ridgway'rCases  in  the  Irish  parliament. 
(  Ridgway's  Collection  of  Cases  in  the  Time  of  Lord 
\      Hardwicke. 
-  Irish  Terin  Reports  by  Ridgway,  Lapp^  and  Schoales. 

Rolle's  Abridgment. 
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tiol. 

Rose. 

Rot.  or  Roll. 

Sch.  &  Lef. 

S.  or  Sect. 

S.  G*         • 

S.P, 

S.T. 

Salk. 

Sav. 

Saund. 

Scace. 
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ABEYANCE. 

Where  an  Eetate  may  be  in  Abeyance^  and  where  noU 


1.  IF  lands  be  leased  to  A.  for  life, 
remaidner  to  B.  for  years,  tbeisremaio- 
der  to  B.  is  in  abeyance  during  the  life 
of  A.  and  then  it  shall  vest  in  B.  as  a 
purchaser,  and  as'Ssi  chattle  go  to  his  ez- 
ecators.  Lord  CrontwelPs  Ca.  M.  1573. 
3  Leon.  33. 

2.  In  Freeman^  ex  d.  Vernon^  v.  Westj 
£.  1763.  2  Wils.  165.  it  was  admitted, 
that  there  were  some  cases  in  which  the 
ioheritance,  when  separated  from  the 
freehold,  might  be  in  abeyance,  but  it 
was  agreed,  that  it  should  be  allowed 
upon  none  bat  the  most  urgent  occasions. 
The  reason  of  this  may  be  found  in 
Blackstone's  argument  in  the  case  of  Per- 
^n  «.  Blake,  and  Mr.  Harerave's  obser- 
Tations  on  the  rule  ip  Shelly 's  Ca.  To 
these  reasons  the  modern  lawyers  have 
added  their  marked  odium  of  ^yery  re- 
straint upon  alienation.  The  same  prin- 
ciples have  in  some  degree  given  rise  to 
tlie  rule  of  law,  that  a  preceding  estate  of 
freehold  is  indispensably  necessary  for 
the  support  of  a  contingent  remainder, 
and  they  influence  in  some  degree  the 
doctrines  respecting  the  destruction  of 
contingent  remainders.  Vide  1  Inst.  2 1 6 a. 
342  b.  and  the  notes  thereon. 

3.  Where  the  remainder  is  devised  in 
contingency,  the  reversion  in  fee  is  not  in 
abeyance,  but  descends  to  the  heir.  Car* 
terv.  BamardistonfM  1718  1  P.  W. 
516.  Vide  Fearne's  Cont.  Rem.  275. 
Note.    A  distinction  is  here  made  be* 


tweena  remainder  created  by  conveyance 
and  one  arising  by  will.  Th6  editor  savt, 
ctkire  tamen,  upon  what  foundation  tJiis 
distinction  depends,  since  there  does  not 
appear  to  be  any  such  dilBerence  taken  in 
Plunkettv.  Holmes,  1  Lev.  11.  and  Pure- 
foy  9.  Rogers,  2  Saund.  380  ? 

4.  Where  the  intention  of  a  party  would 
put  the  estate  in  abeyance,  such  intention 
is  over-ruled  by  the  rules,  of  law.  Papii- 
Ion  V.  Voice,  T.  1728.  W.  Kel.  31. 

5.  Though  the  freehold  cannot  be  kept 
in  abeyance,  but  must  vest  in  somebody, 
yet  there  is  no  such  rule  with  regard  to 
personal  estates,  which  may  wait  till  a 
contingency  happens.  Studholme  v.  Hodg^ 
sotif  T.  1734.  3.  P.  W.  305.  Vide  Green 
V.  Ekins,  2  Atk.  473.  Nicholls  v.  Os* 
borne,  2  P.  W.  419. 

6.  Lands  are  devised  to  A.  and  B.,  and 
the  heirs  of  the  survivor  in  trust  to  sell ; 
though  the  inheritance  be  in  abeyance, 
yet  the  trustees,  by  a  fine,  may  make  a 
good  title  by  estoppel.  Vtck  v.  Edwarde^ 
T.  1735.  3  P.  W.  372.  2  Eq.  Ab.  473,  pi. 
6.  Bradstock  v.  Schovel,  Cro.  Car.  434« 
543..  Weale  v.  Lower,  Pollexf.  54.  Harg . 
Co.Litt.  191.  D.  I. 

7.  This  court  never  puts  the  inheritance 
in  abeyance,  but  in  cases  of  absolute  ne- 
cessity, and  will,  by  opening  the  estate,  so 
mould  it  as  best  to  answer  the  purposes 
of  the  limitations.  Cunningham  v.  Moo» 
dtfj  M.  1748.  1  Yes.  174.  Vide  Bowies' 
C.  11.  Co.  79. 
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ACCOUNT. 

I.  fVho  are  eniitUd  to  an  Account ;  against  whom  it  lies  ;  and  in  what  Co- 

sei  an  Account  is  directed^^^t  contra, 
II.  Course  of  the  Courts  where  an  Accotmt  is  directed*  - 

III.  Where  binding  and  conclusive^  and  on  tpAoni(a)  ;  where  to  be  opened^  or 

iinraoeQea(b). 

IV.  What  shall  be  a  good  Bar  to  an  Account. 

v.  In  what  caseSf  and  in  what  Manner  an  Accountant  shall  be  charged  and 

discharged  ;  and  what  AUowanee  he  shall  have* 
VI.  Account  of  Profits;  where  from  the  Tide  accruing{c)t  and  where  from 
the  Filing  of  the  BUI  onZy(d). 
VIL  Of  mutual  Acommts  Current  between  Merchants  and  Traders  ;  how  the 
same  shall  be  takent  or  where  allowed  in  Equity. 

ACCOUNT  I. 

Who  are  entitled  to  an  Account ;  against  whom  it  lies  ;  and  in  what  Cases  an 

Account  is  directed^  et  contra. 


1.  A  survlviog  factor  must  account  both 
for  himself  sod  his  co-factor,  though  ad* 
minted  that  the  executrix  of  the  deceased 
was  compellable.  Holtscomb  v.  Rivers^ 
£.  1669.  1  Oh.  Ca.  127. 

2.  If  a  merchant  employs  his  appren- 
tice as  a  factor  beyond  sea,  and  he  dies, 
his  administrator' shall  account.  Lees, 
Bowler^  M.  1674.  Rep.  temp.  Finch|  125. 

3.  A.  had  a  title  to  some  houses  wbichy 
on  going  abroad,  he  committed  to  the  care 
of  his  brother,  who  afterwards  becoming 
a  prisoner,  defendant  entered  and  enjoy- 
ed several  years.  Decreed,  he  should  ac- 
count to  A.  Lister  t.  Lister,  H.  1677* 
Ca.  temp.  Finch,  285. 

4.  A  menial  siervant  as  such  shall  not 
account  for  what  he  received  and  paid 
over  to  his  master.  Anon,  H.  1682. 
1  Vern.  136.  Potts  v.  Potts,  M.  l683. 
1  Vern.  208.  Vide  Wagstaffe  v.  Bedford, 
1  Vern.  95.  2  Vent.  358. 

5.  A  trustee  empowered  J.  S.  to  man- 
age a  trust  estate.  J.  S.  accounted  to  him. 
The  trustee  died,  yet  J.  S.  was  decreed 
to  account  again  to  cestui  que  trust.  Pol- 
lard v.  Downesy  T.  1682.  2  Ch.  Ca.  121. 

5.  One  of  three  part-owners  of  a  ship 
refuses  to  fit  out  or  navigate  the  ship. 
The  ship  is  fitted  out  by  the  others,  and 
lost.  The  loss  shall  be  borne  equally  by 
all  three,  for  he  that  refused  might  have 
had  an  account  of  profits.  Strellu  v. 
Winsan,  H  1684  1  Vern.  297.  Vide 
Horn  0.  Gilpin,  Amb.  255. 

7.  An  infant  shall  have  an  account  of 


aninst  his  title,  he  shall  have  no  account 
of  profits  until  he  has -recovered  ai  law* 
Lord  Newbwrghs.  Bickerstafe,  H.  1684. 

1  Vern.  296.     Vide  Falkland  v.  Bertie^ 

2  Vern.  342. 

8.  An  account  was  decreed  of  an  intes- 
tate's personal  estate,  though  one  had 
been  before  taken,  and  distribution  de- 
creed, in  the  spiritual  court.  Bissett  v. 
Axtdl,  C.  1688.  2  Vern.  47.  1  £q.  Ab. 
12,  pi.  9.  136,  pi.  4. 

9.  An  executor  (haying  an  express  le- 
gacy) is  a  trustee,. and  must  account  fox 
the  surplus ;  but  the  spiritual  court  can- 
not enforce  the  execution  of  a  trust. 
Petit  v.  SmUh,  M.  1695.  1  P.  W.  7. 
Comb.  378.  Comyi^  3.  5  Mod.  247. 
Raym.  86.  S.  P.  determined  in  Rachfield 
o.  Careless,  2  P.  W.  158,  and  1  Stra. 
568.  nomine  Rusdell  9.  Carnesse.  Sed 
vide  the  distinctions  on  this  subject  in 
Farrington  v.  Knightley,  1  P.  W.  544. 

10.  Defendant  lived  with  an  infirm 
aunt,  and  received  her  monies.  The  aunt 
died  intestate.  Plaintiff  being  entitled  to 
a  distributive  share,  brought  a  bill  for 
an  account  of  the  monies  so  received^ 
Defendant  set  out  the  several  sums  re- 
ceived, and  how  applied.  The  cause 
being  lieard  without  proof,  an  account 
was  decreed  and  referred  to  a  master. 
The  master  charged  defendant  witli  the 
sums  confessed  to  be  received,  and  sub- 
mitted if  she  ought  not  to  be  discharged 
by  the  same  answer.  Per  cur, — Reier- 
red  beck  to  the  master  for  defendant  to 


profits  against  an  intruder  as  against  a  I  prove  her  answer.    If  disproved,  no  ere- 
gwdian  ;  but  where  a  verdict  has  passed  Idit  to  be  given  to  it;  if  othenrise,  the 


ACCOUWr  L 
Wkerej  amdfar  wham  U  Ku. 


^cmnt  inclined  it  should  be  a  discharge  as 
well  as  a  charge.  Barley  v.  Hiiiy  T.  1702. 
1  Eq.  Ah.  10  pi.  10. 

11.  A.,  governor  of  an  ishuidy  near 
which  a  ship  was  cast  away,  on  pretence 
of  recoverii^  the  cargo  for  the  seameii 
seised  it  aU  to  his  own  use  as  wreck-fish- 
ing. On  his  return  to  Cn^and  he  was 
decreed  to  account  for  the  whole*  Trait 
T.  Lt  CU,  M.  1702.  Colies'  P*  C.  219. 
Pre.  Ch.  230. 

12.  A.  appoints  B.  his  deputy  in  an 
effice,  and  by  articles  it  is  agreedi  that 
B.  shall  account  with  A.  for  all  fees,  8bc» 
according  to  the  table  in  the  office,  and 
pay  him  three-fourth  parts  thereof,  and 
retain  the  rest  for  his  trouble.  Fees  are 
received  by  B.,  which  he  insists  upon 
solely,  because  not  contained  in  the  table. 
Hetdy  that  B.  should  account  with  A.  for 
three^fourths  of  all  foes  according  to  the 
table,  and  for  all  fofs  not  mentioned 
therein,  according  to  his  receipts.  Maektn 
▼.  StwifOH,  M .  1704.  1  Bro.  P.  C.  87* 

IS,  Where,  on  a  bill  to  call  a  trustee 
to  account,  he  by  answer  submits  readily,- 
though  found  in  debt,  he  shall  pay  inte- 
rest for  the  balance  only  to  the  time  the 
account  is  liquidated,  and  no  costs.  Seeus 
if  he  controverts  the  account.  Parrot  v. 
Treby,  H.  1705.  Pre.  Ch.  254.  1  £q.  Ah* 
125,  pi.  4. 

14.  A.  pretending  be  had  a  term  of 
16  years  in  a  house,  B.  agreed  with  him 
for  it,  and  paid  100?.,  part  of  the  pur^ 
cbase-Boney.  B.  entered,  but  finding  A. 
had  only  six  years,  brought  his  bill  to  have 
ID  account,  and  his  money  refunded.  B. 
decreed  to  account  for  the  profits,  the 
100/.  to  be  refonded,  and  B.  upon  his  ac- 
count to  have  tenant  allowances.  L^ng 
V.  Fletcher^  T.  1708.  2  Elq.  Ab.  5,  pi.  4. 

15.  A.,  before  marriage,  covenanted 
that  his  intended  wife  should  receive  the 
profits  of  her  own  estate,  and  that  he 
would  give  acquittances,  and  also  that  she 
should  have  the  free  disposal  of  her  pro- 
perty. He  got  op  the  marriage  articles, 
and  then  prevailing  on  his  wife  to  levy  a 
fine,  he  sold  her  lands  and  some  of  her 
goods,  and  died.  Bill  by  the  widow 
against  her  husband's  eiecuters,  ior  an 
account  of  profits  during  coverture,  and 
for  a  satiefaction  of  the  goods  sold.  De- 
creed, no  account  of  profits,  nor  any  sa- 
tislaction  for  goods  sold ;  but  if  any  of  the 
(oods  were  not  sold,  they  should  be  re- 
ttored  to  the  wife.  Harrison  v.  i  onstan- 
lM€,  E.  1709.  2  Eq.  Ab.  147>  pi.  K 

1&  Plaintiff's  bill  suggested  that  de- 


fendant had  lent  him  money,  and  that  1^ 
had  trusted  defondant  to  compute  the  in- 
terest $  that  there  was  a  miscomputation^ 
and  that  plaintiff  had.  paid  more  than  waa 
due;  and  pra3ed.that  defondant  might 
set  forth  how  much  interest  was  due,  and 
how  much  overpaid*  Defondant  pleaded 
the  statute  against  usury  as  to  legal  into* 
rest.  Defondant  shall  only  answer  to  what 
he  did  receive  more  tluin  the  interest. 
The  plea  was  over-ruled  as  to  all  but  the 
words  **  legal  inteiest."  Anem.  M.  1709* 
2  Eq.  Ab.  7O9  pi.  7» 

17.  An  administrator  eC  a  captain  of  a 
company  of  marines  is  entided  to  an  ac* 
count  as  well  of  the  pay  of  the  company 
as  of  the  personal  pay  of  the  captaiu  and 
his  servanlSr  Btliasis  v.  CAurekili,  H« 
iril.  2  Vem.tfSS. 

1 8.  A  captain  of  a  trading  vessel  died, 
leaving  money  on  board  to  be  improved 
in  trade ;  the  mate  becomes  captain ;  ha 
is  liable  not  for  the  interest  only,  but  the' 
profits,  having  reasonable  allowances 
made  to  him  for  his  care.  Brotim  v.  Z«f- 
ton,  E.  ,171 1.  1  P.  W.  14a  10  Mod«  20. 
Vide  15  Vin.  348. 

19*  T*  lent  D.  600r.  D.  assigned  n 
part  in  a  ship^  and  by  defeasance  it  was 
declared,  that  plaintiff  out  of  the  earnings 
should  pay  himself,  and  should  account 
to  D.  for  the  overplas  gained  ;  but  there 
was  no  covenant  te  pay  the  money.  The 
ship  was  lost,  and  plaintiff  brought  his 
ball  against  D.*$  executrix  for  the  debt. 
Defendant  denied  assets  premier  to  satisfy 
specialty  debts.  Decreed,  defendant  to 
account  Tor  testator^s  estate,  and  pldintiff 
to  account  for  the  earnings,  and  to  be 
allowed  for  the  outfit  of  the  ship,  though 
she  was  cast  away.  TyrreU  v.  Thomas^ 
M.  1713.  1  Vin.  183y  pi.  5.  2  Eq.  Ab.  5, 
pL  9. 

20.  Bill  by  the,  heir  and  residuary  le^ 
gatee  of  A.  against  his  widow  and  execu- 
trix for  an  account  of  hia  estate.  It  was 
proved  that  A.  was  very  infirm  seven 
years  before  his  death,  and  though  he 
sigtied  receipts  and  executed  leases,  the 
money  was  paid  to  defendant.  Decreed, 
defendant  to  account  for  'whet  she  had 
received  seven  years  before  her  husband^ 
death,  but'the  muster  to  be  easy  in  taking 
the  account,  and  to  aHow  for  housekeep- 
ing without  vouchers.  Backlt  v.  Milmafiy 
M.  I7lfiw  4  Vin.  Ab.  129,  pi.  8.  2  Eq. 
Ab.6,  pi.  10.  138,  pi.  8. 

21.  Equity  will  not  decree  an  account 
of  mesne  profits,  unless  in  case  of  a  trust, 
or  an  infant,  where  no  entry  has  bc€n> 
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tnnie  ta  the  person  entitled  to.  the  profits. 
Huttan  v.8impt(m,M.  1716.  2  Vern. 724. 

22.  Bill  by  an  only  child  of  a  freemany 
lor  her  share  of  her  father's  personal  es- 
tate. Plaintiff  at  several  times  received 
sums  of  her  father  in  his  life-time^  and  he 
had  transferred  1700/.  stock,  in  trust  for 
himself,  in  order  to  dispose  of  it  by  his 
trill  to  defendants.  Per  cur, — Ad  ac 
count  shall  be  taken  of  what  plaintiff  bad 
received  from  her  father  in  his  life- time, 
and  on  what  aceounti  reserving  tbe  con- 
sideration, whether  such  nHiney  should 
be  taken  in  part  of  her  customary  share, 
or  whether  she  should  have  a  moiety  of 
her  fatber'is  estate  besides  what  he  had 
given  her  in  his  life-time,  there  being  no 
other  child.  Stmleyv.  Ncrdift^  T.  1717. 
7  Vin.  Ab.  215,  pi.  13.  2  £q.  Ab.  265, 
pi.  11. 

23.  The  child  of  a  freeman  of  London  is 


29.  Bill  for  an  accmint  of  the  produce 
of  20,0001.  B.  8.  stock,  mortgaged  by 
plaintiff  to  defendant,  (and  after  princip 
pal  and  interest  paid,)  to  be  paid  the  ba- 
lance. At  the  hearing,  an  issue  was  di- 
rected ;  bat  upon  appeal  to  the  Liords  the 
order  was  repealed,  and  an  account  di- 
rected for  all  monies  received  on  the  sale 
of  the  pledged  stock,  though  the  day  of 
redemption  was  past,  H  not  appearing 
defendant  had  sufficient  stock  to  answer 
plaintiff;  and  after  principal  and  interest 
satisfied,  the  residue  to  be  paid,  and  the 
stock  not  sold  to  be  transferred  to  plain* 
tiff.  Harriton  y *  Hariy  M,' 1727 •  Com. 
Rep.  393.  Vide  Mercer  e.  Tott,  3  Bro. 
P.  C.  lAi.  Merrick  v.  Spark,  Com.  Rep. 
401. 

30.  Two  persons  agreed  for  tlie  pur* 
chase  in  moieties,  of  an  estate,  subject  to 
several  incumbrances,  to  be  discharged 


not  obliged  to  make  his  election  whether  out  of  the  purchase-money ;  one  of  them 
ho  will  abide  by  the  will  or  by  the  custom,  had  abatements  made  to  him  by  some  of 
until  after  the  account  taken.  Hender  v.  the  incumbrancers,  in  consideration  of 
Rosey  T.  I7l8.    3  P.  W.  124.(n)     Vide  services,  and  which  were  directed  to  be 


Frederick  v.  Frederick,  1  P.  W.  722- 

24.  After  a  decree  to  account,  if  an 
executor  or  administrator  does  not  I'evive 
within  six  years,  it  is  not  within  the  sta- 
tute of  limitation.  HoUingshead^s  Ca.M, 
1721.  IP.  Wx742r 

25.  A  creditor  or  residuary  legatee 
cannot  bring  a  bill  for  an  account  against 
one  co-executor  without  the  other.  Scttr^ 
ry  V.  l&riff,  H.  1724.  9  Mod.  89.  Vide 
Co.  Lit.  113,(n)  Ashurst  e.  Eyre,  2  Alk. 
50.  3  Atk,  341.  S.  C.  Plunkett  r.  Pynson, 
2Atk.  51.      ■"    . 

26.  An  obligor  on  payment  of  20/.  to 
the  obligee,  a  weak  man,  procured  a  bond 
and  notes  for  money  to  be  delivered  up  to 
him  upon  pretence  that  he  was  poor,  and 


for  his  own  use.  On  a  bill  for  an  account 
of  rents  and  profits,  the  court  would  not 
allow  him  the  benefit  of  these  abatements 
exclusive  of  the  other*  Held,  he  must 
account  for  them,  the  purchase  being: 
made  for  their  equal  benefit,  and  on  a 
mutual  trust.  Carter  v.  Home,  T.  1728. 
1  Eq.  Ab.  7,  pi.  rs. 

31.  Lands  were  devised,  in  trust,  to 
maintain  an  infant  till  23,  and  then  to  ac- 
count to,  and  pay  him  the  rents,  and  conr 
vey  the  estate  to  him ;  but  if  he  died  be- 
fore, to  convey  it  to  another.  The  infant 
is  not  entitled  to  an  account  till  23,  for 
that  is  a  condition  precedent,  but  the  sur- 
plus profits,  if  he  die  before,  go  to  the  heir 
of  the  testator,  not  being  devised  over. 


nearly  related  to  the  obligee,  but  neither  But  the  infant  and  the  heir,  on  suggestion 


of  those  considerations  being  proved,  be 
was  decreed  to  account  for  the  bond  and 
notes.  Lucas  v.  Adams,  hU  1725.  9 
Mod.  118. 

27.  Where  one  claims  an  absolute  gift 
of  a  personal  astate  by  the  intestate  in  bis 
life-time,  and  it  plainly  appears  to  be  a 
trust,  the  court  will  order  him  to  account. 
Mitfard  v.  LdMerbert,  M.  1725.  9  Mod. 
113. 

28.  Equity  will  never  couutenance  a 
demand  fur  attending  at  auctions  as  a 
puff;  nor  will  equity  sufier  it  to  be  set  up 
against  n  just  demand.  Walker  y.  Gas- 
coigne,  E.  1726.  2  Eq.  Ab.  I6I,  pi.  13. 
13  Vin.  Ab.  543,  pl.  12,  cited  as  from  a 
US.  said  to  be  Lord  HarcowrVs. 


of  insolvency  in  the  trustees,  may  bring  a 
bill  for  an  account.  Tilly  v.  SimpsoUy 
M.  1729.  Mos.  244.  Vide  1  Vern.  2K 
2  Vern.  138.  247-  425.  571.  644,  645. 
1  Ch.  Ca.  98. 

32.  If  a  lease,  household,  and  shop 
goods  are  assigned  over  to  another,  and 
he  comes  into  possession,  and  carries  on 
the  trade,  from  that  time  they  are  to  be 
considered  as  money  received,  and  an  ac- 
count thereof  taken  accordingly.  Clay-- 
ton  V.  Luekitiy  M.  1729.  Mos.  252. 

S3.  Plaintiff  in  his  bill  having  as* 
signed  150  errors  in  five  stated  accounts. 
An  order  was  made  on  him,  to  pick  out 
those  he  would  insist  on,  and  if  the 
court  should  be  of  opinioB  they  were 
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I 


not  errors,  to  comenl  to  waive  the  rest; 
if  the  coart  thought  them  errors,  there 
would  be  good  cause  either  to  decree  an 
open  account,  or  give  plaintiff  leave  to 
surcharge  or  falsify.  Rodney  v.  Hare^ 
H.  1730.     Mos.  296. 

34.  Defendant  was  master  and  part 
owner  of  the  C.  In  17^33,  by  deed-poll, 
(reciting  thai  the  King  of  Spain  had 
gnnted  liberty  to  the  S.  S.  Company  (in 
whose  service  defendant  was)  to  fish  for 
wrecks,)  in   consideration   of  700if.  paid 


be  made  defendants.  Anon,  If.  1740. 
Barn.  Eq.  Rep.  332.  2  AtlL.  121.  This 
case  is  named  Olais'y.  Oxenham^  in  Atk. 
38.  Goods  are  assigned  to  plaintiff  for 
secnrtog  a  debt ;  assignor  aAerwards  be* 
comes  a  bankrupt,  and  his  assignees  pos- 
sess themselves  of  these  goods.  Plain-' 
tiff  brought  his  bill  i^inst  them  for  an 
accoant.  Demurrer,  for  that  this  mat- 
ter was  relievahle  at  law,  mm  allocatur^ 
for  though  plaintiff  might  bring  trover, 
yet  as  the  goods  were  assigned  as  a  se- 


by   plaintiff    to    defendant,  he  assigned  i  curity,  thero  b  matter  of  account,  and 
over  700/.  to  be  issaiog  out  of  bis  part  ]  plaintiff's    prosier    remedy  is  in  eqnity 


of  the  C.  together  with  all  profits  arising 
frcMn    the  wrecks  mentioned,    after  just 
allowances  made.    Defendant  covenanted 
to  -warrant   to    plaintiff  his   share,  and 
it  was  agreed  that  said  700/.  should  be 
liable  to  all  Josses  and  gains  on  account 
of  .the  intended  voyage.     Defendant  car- 
ried   contraband    goods,    and    plaintiff 
brooglic  hu  bill  for  a  general  account  of 
tbe  voyage.     M.  R.  decreed  a  general 
aeooont. .    Defendant  appealed,  insisting 
that  if  the  ship  had  been  forfeited,  plain- 
tiff would   not  have   contributed  to  the 
loss^  and  therefore  ought  not  toihave  the 
gain  of  a  clandestine  freightage.    But  per 
L4.  Ch.— Defendant  ought  not  to  expose 
tbe  ship  to  forfeiture,  nor  to  have  the  ad- 
vantage  of  un&ir  dealing.     Decree  af- 
firmed.    Dr.  Dooer  v.  Opetfy  E.  1T33.  2 
£q,  Ab.  1,  pi.  18. 

35.  Bill  by  ass^ees  of  J.  S.,  against 
defeodant,^  as  executor  of  D.,  who  had 
lent  J.  S.  several  sums  upon  bonds  at  61. 
per  cent,  interest,  and  taking  advantage 
of  his  necessities,  had  compelled  him  to 
pay  10/  per  cent.,  which  he  entered  into 
agreements  to  do.  Decreed  at  the  Rolls, 
aad  affirmed  by  Lord  Talbat^  that  de- 
fendant should  account;  tliat  only  legal 
ioterost  should  be  allowed ;  what  had 
been  paid  above  legal  interest  to  be  de- 
ducted out  of  the  principal,  which  plain- 
tiffs were  to  pay  off,  aAer  such  deduction  ; 
the  bonds  to  be  then  delivered  up.  JBo- 
itmqueii  v  DoMhtooodj  M.  1735.  Ca. 
temp.  Taib.  38.  Vide  Ld.  Ciancarty  e. 
Latoache,  1  Ball  &  B.  430. 

36.  Where  an  attorney's  hilt  has  been 
taxed  at  law,  equity  will  not  decree  an 
accoant;  for  if  the  prothonotary  does 
not  make  all  just. allowances,  tlie  court 
will  refer  it  back  to  be  ro-censidered. 
(kbeddistm  v.  Croesy  B.  1738.  Com. 
Rep.  612. 

37.  In  a  bill  for  an  account,  all  persons 
possessed  of  a   testator's  estate,  should 

Vol.  I. 


%a/  V.  Roberts,  E.  1740.    Barnard.  Eq. 
Rep.  38. 

39'  If  defendant,  by  his  answer,  ac- 
knowledges any  sum  due,  though  he 
swears  t^se  sums  were  discharged,  it  is  a 
ground  for  directing  an  accounu  Brace 
V.    Taylor,  H.  1741.     2  Atk.  254. 

40.  In  a  case  entangled,  and  the  trans- 
actions of  long  standing,  the  court  will 
rather  dismiss  the  bill,  and  leave  plain- 
tiff to  his  action  at  law,  than  direct  an  ac- 
count before  the  master.  8tKrt  v.  Mel: 
lisk,T.  1743.  2  Atk.  610.  Vide  Shar- 
man  v  Sbarman,  2  Vem.  276. 

41.  Colleges  are  not  obliged  to  account 
so  strictly,  and  so  far  back  as  common 
persons  are.  Att,  Gen.  v.  Bediol  ColL 
M.  1744.  9  Mod.  409. 

42.  A  college  made  a  lease,  and  the 
rent  was  subject  to  taxes  ;  the  tenant  by 
mistake  did  not  deduct  them.  Equity  will 
not  allow  those  already  paid,  nor  decree 
the  account  back.     S.  C. 

43.  Previous  to  the  marriage  of  G.  S., 
tbe  father  of  the  intended  wife  cove- 
nanted to  pay  lOQO/.  to  the  husband  on 
the  marriage,  and  that  his  heirs,  execu- 
tors, &c.  should  pay  lilcewise  to  the  hus- 
band, his  executors,  '&c.  six  months 
after  the  father^s  death,  500/.  as  the  re- 
mainder of  the  wife's  portion;  and  by 
the  samo  deed  the  husband  contracted 
to  give  security  by  specialty,  that  in  case 
his  wife  survived  him,  his  heirs,  execu- 
te,   should,    within    six    months 


tors, 


after  his  death,  pay  her  1000/.  He 
gave  a  bond  three  days  after  tb^  mar- 
riage, and  then  became  bankrupt ;  but  • 
before  the  bankruptcy,  and  after  the 
father-in-law's  death,  the  husband  being 
indebted  to  plaintiff,  assigned  the  500/. 
to  him  as  a  security  for  the  debt.  On  a 
bill  by  the  assignee  of  the  500/.  against 
tho  executrix  of  the  wife's  father,  the 
bankrupt  and  his  wife,  and  the  assignee 
under  the   commission,  for  this    500/., 
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Wiere,  aiiifor  ulum  it  litK 

22.  Dili  b,.no.ly  chad  of.  f™n.",pl«»-.^5^„  tkTjSl  .»».<«  i. 

j,m,ofher&lheruh..l*-tiBe,.      ^if,^^     K*  Bliir  ..  DnJu,  11th 
hnd  transfernd  I70(M-  itock,  i"-       ^;^^!^'!^^ii 

*     .'°i.'^  I    f'l  „  / "         '  a^'WuM  "-"srull,  cut,  give.  .  riglH  to  u 

coont.h.lll).t.ken«f  "■  f/^uoU  ^,  ,.  J|.lci,M.  irSS.  3  flco. 

received  from  her  iy  .«■  ?r  ^  ^.y      .  i/—  ;..-  o» 

end  on  irfaat  nceoii       '  y^^'ji^'- 

eideration^   whc*'    r^"''W^'^     . 

be  tekeo 

or  whethei 

ber  iktber'' 

gives  ber     ^Vj'J'Ji^S^?;'*''"'"':''';; 

ether  cl     jX,  ^^^f.  .i»'™'  -  , 

pi.  I  A-  '1    ^■'i'.-'  "  ,       , 


<»<..',,'<  H:ir51.  2  Vol.  19a 
S^i*'?'«'cS»l'i'»'  with  .  wo- 
S?<''>»»*irf  had  childreo  by  her; 
^^15  ^*^»  menied  pleintiff,  who 
o^  al^'^^   bill  'o   oblige  defeodaot  to 

iStt"  ft?  tw  '•?'■  "J  p™";  "f  *• 

SSVlffg  'I"  eoUitioo.  Defend- 
^*^. ,  ciM*  '>'1  ''>''  ">  accoant  of  m^ 
■jit  ^^yde^  by  her,  aod  tel  up  an  agree- 
n«?*'*o  wilingt  ^t  which  he  *ra»  to 
•"^  her  by  hi»  will  lo  much  as  he  re- 
My^  of  the  reeU  and  profits  of  her  u- 
^  deducting  thereout  what  ibe  atood 
indebted  t«  him.  The  crou  bill  diunia- 
fod  with  coaM.  and  defendant  to  pay  ceali 
on  the  ortKinal  bill.  Rattray  t.  Darhy, 
T.  1752.    2  Vea.  424. 

4B.  Bill  to  aet  aaide  an  award;  the 
court  wiU  not  let  the  party  go  iota  any 
l^al  objectioD,  except  for  jwrtiality  and 
corruption;  but  if  the  bill  ia  for  an  ac- 
count and  praya  to  set  aside  an  award 
in  order  to  let  in  inch  accoant,  (here 
plaiutiff  may  make  legal  objection i. 
Ckamgim  v.  Wenkam,  in.  1754.  Ambl. 
34S. 

49.  A  trustee  and  executor  not  prov- 
)i^  a  vill,  but  receiving  trnst-noney,  may 
be  called  to  accoont,  bnt  not  as  execu- 
tor }  and  haveproper  allowances  before 
the  Master.  The  executor  or  sdminis- 
trotor  ii  the  proper  peisoD  to  call  him 
to  account,  wbidi  is  a  discha^  as  lo 
hhn.    Moerei.  itoore,T.  1755,    2  Vea. 


C.  C.  37-     I  Ve».  jon.  «2. 

52.  Where  the  account  is  incidental  to 
plaintiff'*  title,  defeiidani  must  aet  it 
forth.  Hall  V.  Aejws,  H.  17^.  3  Bro. 
C.  C.  483. 

33.  There  may  be  a  decree  for  an  a^ 
count,  without  declaring  a  will  woll 
proved,  where  one  of  the  witnesses  is 
abroad.  FitxJterbtrt  v.  JPitxJierAtrt,  H. 
1793.    4  Bro.C.  C.  2^1. 

54.  Where  a  party  has  laid  by  a  great 
length  of  time,  and  lufTered  an  estate. to 
be  distributed,  he  thHJl  not  have  an  ac* 
count.  Hercy  *.  Dinwoody,  H.  I79S. 
4  Bro.  C.  C.  257.  Vid4  B.of  Deloraiao 
V.  Brown,  3  Bro.  C.  C.  633.  Hailing^ 
head's  Cs.  1  P  W.  742-  ^-  of  PoanlrM 
V.  Ld.  Windsor,  2  Vea.  472.  Johns  tt. 
Mehioneot,  Smith  e.  Clay,  cited  3  Bro. 
C.  C.  639,  (d-J  Hurts. Fletcher,  1  Aik, 
4l?r.  St.  John  V.  Tuntr,  2  Vera.  4I8. 
Western  v.  Cartwright,  Ca.  temp.  Kins, 
34.     Pooley  D.  Ray,  1  P.  W.  355. 

55.  An  Hcrount  directed  four  yean 
after  dissolution  of  a  pertnerdtip,  it  ap- 
pearing that  one  partner  had  rotirod,  froat 
a  conviction  that  the  partnership  was  in- 
solvent. Andtraon  t.  MfdAg,  T.  1793. 
4  Bro.  C.  C.  423. 

56.  An  answer  need  not  set  forth  «• 
account,  where  the  gronad  luran  which 
it  is  pmyad,  is  denied.  M,  of  DMmtgti 
V  Staeart,  T.  1797.     3  Ves.  446. 

37  An  account  between  ptineipal  Mtd 
sfent  waa  settled  from  loose  papen,  the 
sgeut  baying  kept  bo  regular  books. 
After  his  death,  liberty  sras  given  to  snr- 
charge  and  falsify,  upon  allegation  of  er- 
rors since  discovered.  I^  HarduUkm 
V.  Ytrtum,  H.  I79S.    4  Ves.  4LI. 

58.  On  the  ground  of  fraud,  a  gomrftl 
account  was  decreed,  and  the  securitios 
to  stand  only  for  the  balance,  ihoiqjb  the 


vouchers  bad  been  destroyed  by  general 

consent.     Wharton  v.    May,  H.  1 

5  Vos.  27. 


.  1799. 


59.  Oa  a  suspicioiii  ciicuaatinco  ia 
the  answer,  a  general  account  was  d*^ 
cr«ed  against  a  steward^  oatwhhstaBd* 

ing  a  receipt  in  full,  vhicli  viu  admitted 


T 
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ACCOUNT  L 


only  at  evidence  of  tke  pMrtkalar  pay- 
meoty  DQt  oS  a  geseral  dndnrge  on  an 
account  amted^  tiloiisb  nnder  circna»- 
itaacea  it  miglK  hare  uiat  efiact,  aa  upon 
proof  that  tho  prindpalnever  would  give 
aoy  voucbera,  and  tie  acemmi  waa  kept 
by  the  atewaird.  MtddUdiUh  v.  Skar* 
land,  M.  1799.    5  Vea.  87* 

60.,  Account  of  aoreara.  of  an  aanntty 
decreed  agaioat  a.  purcfaaaer  with  notice^ 
the  length  of  tiaae  not  being  aofflcieatto 
raiaeapreaumptiottof  aatiafaction.  Wyim 
r.  Williamij  M.  1799-  5  Vea.  130. 

61.  Deviaeto  truateea  a»d  theit  beiaa, 
to  the  uae  of  other  traateea  for  1000 
yearn,  upon  treat,  byeale  or.  otherwiae, 
to  raiae  and  pay  what  the  perKNud  eatate 
should  (ail  abort  of  the  dehta,  and  then 
in  atrict  aettlement.  A  hfll  being  filed 
by  cf^itora,  the  peraoaal  eatate  proving 
deficient,  and  the  truateea  having  con- 
tracted to  aell  under  their  power,  upon 
dieir  aupplementai  bill,  praying  the  be- 
nefit of  the  accounta  aeainat  the  aurviv* 
ing  tmatee  of  the  term,  (though  no  party 
to  the  original  cauae,)  that  the  debia  may 
be  paid  out  of  tbe  purchaae-aM>ney, 
and  that  on  payment  the  terra  may  be 
asaigned  to  the  purchasers,  it  waa 
so  decreed,  defendant  not  objecting. 
Fltteher  v  HogkUmj  T.  1800.  5  Vea. 
55P. 

62.  Bill  by  the  bailiff  of  Lmitm,  ea- 
titled  under  a  grant  of  Ed  w.  VI.  to  the 
azecution  and  return  of  all  proceaa  in 
South  wark,  against  the  sheriff  of  Surrey, 
for  an  account  of  the  fees^  diamiased* 
Lewes  v.Suttmty  M.  1800.    5  Ves.  683- 

^.  To  sustain  a  bill  for  aa  account, 
there  must  be  mutual  demanda.  JXa- 
wMU  V.  BaQey.  T.  1801.  6  Ves.  141. 

64.  Notwithstanding  an  admission  of 
asseta  by  mistake,  tbe  court  wOl,  upon 
a  strong  and  clear  case,  permit  an  ac* 
coontto  be  taken.  Young  v.  Waiter^  C. 
1 804. 9  Ves.  365.  Viie  Dolder  o.  Bank 
of  England,  10  Ves.  284« 

65.  Motion  for  an  injunction  to  re- 
atrainthe  sheriff  from  selling  plaintiff's 
goods  under  an  execution  obtained  by 
defendant  fok-  carriages  sold  to  plaintiff 
ance  1791*  Defendant  by  hia  answer 
denied  that  the  charges  were  unreason* 
hie,  and  stated  that  bills  were  regularlv 
delivered.  In  1795,  a  negociation  took 
place,  and  a  bond  was  given  by  plaintifl^ 
on  conditioa  that  he  should  not  be  there* 
by  precluded  from  examining  the  bills. 
Afterwards  plaintiff  applying  through  hn 
agent  for  further  time,  defendant  gave 


er  taAam  ft  Iks. 


tmttU  1799,  on  the tenna  of  having  hit' 
account  then  aettied,  which  aettlement 
he  inaiated  npoo.  The  cenrt  refcaed  tUi 
injunction,  aa  ne-  nriarapveaetttation  an-* 
peared.  The  biUa  wieoa  regularly  deU* 
verad,  and  after  aa  agreeaaent  for  an  ex* 
amtnasten  of  the  biiie  an  account  had 
long  been  aettied  In  a  delibemle  traoaae. 
tion,  with  tbe  imerventloii  ef  an  ageat 
upon  giving  furthar  tiaie.  Jteitl  CWw 
<ea^  V.  Gmhckmtt,  T.  1804.  9.  Vea.  473. 
Fids  Ld.  Dennegal  o.  Stewart,  S  Ves; 

446. 

66.  The  prefita  of  a   partaeraUp  in^ 
underwriting  being  Illegal  by  theetatuie 
6  Geo.  L  c.  18.  a.  12.  cannot  be  the  aob* 
ject  of  aeceanf  In  equity.    JOmmia  v; 
iUmgktmij  T.  1805.     11.  Vea.  l». 

6r.  Where  the  wile  hea  permitted  her 
bnaband  toreceive  her  aeaarate  income, 
the  court  will  only  give  tae  acconnt  ibr 
one  vear.  Parkeg  v.  IFJItYe,  T.  1805. 
11  Yes.  225. 

68.  But  where  the  wife  waa  Inaane 
and  maintained  by  her  brother  in  Scot* 
land  at  her  huaband's  expenae,  belbre 
aswoHaa  after  aha  had  any  ae|Hurate*ea* 
tate ;  the  court  directed  an  aoeonni  aa  to 
paat  maintenance^  and  the  huabandfa 
abiUly,  with  due  regard  to  her  cearfort> 
Bre/tc  V.  JBorry,  T.  1813.  2  Vea.  *  B^ 
36.  which  aee  more  fully,  jiesf,  tit*  Barm 
4r  l^cme,  iv. 

69.  The  court  will  not  raatraia  a 
man  from  proceeding  Id  reeoi«r  the 
amount  of  a  promiaaory  notOf  on  the 
ground  that  tbwe  were  accounta  anbaial* 
ing,  which  accounts  have  been  aettied* 
aiKl  aigoed,  leaving  a  balance  in  ftiveor 
of  defendant  in  equity,  and  though 
there  may  have  been  other  aiibaequeMt 
accoonu  between  them  ;  yet  the  cenrt 
will  not  interfere,  if  defendant  atataa 
that  plainUff  has  withheld  hia  accminta, 
andrefuaed,  though  often  reqnaased,to 
coBM  to  a  aettleamit  ^--Held  abe^  that 
chargea  for  huaineaa  dene,  aa  attemejr  or 
agent,  will  not  raiae  an  eqpiity  agaiaat 
the^  holder  of  hia  promiaaory  aeie,  liba 
money  mutuallv  due,  for  audi  deaaanda 
are  matlara  of  aeipoff;  neither  deea  la 
deatroy  the  efiect  of  a  aetdeaMut  that 
chargea  for  businteaa  done  before  thel 
quidation  of  the  neeounta  were  not  ia 
eluded  in  the  account  ae  aettied ;  for, 
to  constitute  a  aMerial  exception,  on 
which  an  injmiction  will  he  granted,  tbe 
charge  mast  net  only  be  foil  v  answered, 
but  the  che^B^  itadf  of  andi  import  aa 
that  the  answer  will  serve  plaintiff  in  his 
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ACCOUNT  1,  &  II. 
Wkere^  andfor  whom  it  lies.'  dntrseo/ihe  Court, 


defeaoe  atlaw  ;  and  if  thit  is  not  niani- 
f^ty  the  want  of  answer  will  not  entitle 
plaindfTto  an  injunction.  Uir»t  v.  J^Hrsey 
T.  1817.     4Price,  3Sa. 

70.  A  bill  for  an  account  wUl  lie 
by  the  princi|>al  against  an  agent  em- 
ployed  to  sell  goods  for  him  ;  because 
plaintjffcan  only  learn  from  the  discovery 
of  defendant,  how  he  acted  in  the  agency, 
and  it  would  be  unreasonable  that  plain- 
tiff  should  pay  for  this  discovery,  if  it 
should  turn  out  that  his  confidence  was 
abused.  Mackenzie  v.  Johnston^  T.  1819. 
4  Madd.  373. 

71-  A  parish  cannot  be  made  re- 
sponsible for  charity  property,  applied 
during  a  long  period  to  parish  purposes, 
under  the  orders  of  the  vestry,  because 
an  account  cannot  be  decreed  against  a 
parish*  Exp.  Fowlser.  M*  I B19.  KJac* 
&  Walk.  70. 


72.  Were  trust  property  k  cootinued 
and  employed  in  trade  without  au- 
thority, the  infant  cewim  que  trusts  miy 
elect  whether  the^  wiU  take  the  profits 
or  the  interest  lor  the  whole  period, 
but  they  cannot  proceed  for  both  ;  nor 
would  they  be  at  liberty  to  take  pro- 
fits from  one  part  of  the  period,  and  in- 
terest from  another,  unless  something 
should  happen  to  pat  an  end  to  the  con- 
sent, which  must  be  implied  from  the 
acceptance  of  profits  at  all.  Heatkcote 
V.  Hulmey  M.  1 8 19-  I  Jaci  &  Walk.  122. 

73.  It  is  the  first  duty  of  an  ac- 
counting party,  whether  an  agent,  trus- 
tee, receiver,  or  executor,  to  be  con- 
stantly ready  with  his  accounts,  and  ne« 
gleet  in  this  respect,  is  a  sufficient  ground 
for  charging  him  with  interest  and  costs. 
Per  M.  R.  in  Peinrse  v.  Oreeuy  M.  1819. 
1  Jac.  &  Walk.  140. 


ACCOUNT  IL 


Course  of  the  Court,  ivhere  an  Accowit  is  directed. 


74.  It  is  the  constant  coarse  of  the 
coiurtj  where  a    mutual   account   is  do- 

.  creed,  to  reserve  costs  till  af^er  ^he  re- 
port, that  the  court  may  have  it  in  their 
powef  (Hinish  the  Wrong-doer.  Rider 
y.Bmltj,  H.  1709.  6  Yin.  Ab.  332,  pi. 
32.     2  Eq.  Ab.  237-  pi.  5. 

75.  Costa  generally  follow  the  event 
of  an  aceoant ;  but  where  the  account  is 
intricate  or  doubtful,  there  shall  be  no 
costs.  PiU  V.  Page,  T.  1716.  1  Bro, 
P.  C.  372. 

76.  An  account  was  directed  after 
33  yaars  ao^ieacence.  But  why,  the 
book  is  silent.  Kingsland  v.  Thfreonnely 
H.  1724:  1  Vin.  Ab.  186,  pi.  10.  2  Eq. 
Ab.  11.  pi.  13. 

•?7*  By  the  coarse  of  the  court,  where 
an  account  mast  necessarily  be  directed 
at  the  hearing,  a  commission  before  the 
hearing  shaU  never  be  granted  to  ejta- 
mke  wttuesies  beyond  sea,  when  the 
granting  soch  eommisslon  will  delay  the 
directing  the  apc<5eunt ;  and  the  proper 
time  So  apply  ter' such  commission  Is 
afkr.  the  account  Is  directed.  Adam  v. 
Vokamj  H.  1740.     Barnard.  270.  271. 

78.  The  Lords  very  often,  in  matters 
of  accodnt  which  are  intricate,  refer  it 
to  two  merchaais,  named  by  the  parties, 
to-  consider  and  report ^their  opinions, 
rather  than  leave  it  to  a  jury.  Oifles  v. 
iKi/rM-.  E.  1740,     2  Atk.  X44. 


79.  The  course  of  this  court  is  analo- 
gous to  proceedings  at  law,  where  an 
account  was  te  be  taken  by  auditors  ;  but 
the  modern  practice  is  to  refer  matters 
of  account  to  a  Master.  JSzp.  Box. 
T.  1751.     2  Ves.  388.  . 

80.  Money  in  the  funds,  belonging  to 
wards  of  the  court,  cannot  bd  transfer- 
red into  the  name  of  the  accountant-ge- 
neral to  the  credit  of  the  cause,  until  the 
ace  ount  is  taken  by  a  Master,  and  his 
report  made.  Bencrafi  v.  Rick.  E.  1779. 
I  Bro.  C.  C.  56. 

81.  In  an  account  directed  against  the 
husband's  estate  of  dividends  of  the  wife's 
separate  property  received  by  him,  con- 
sideration was  had  of  his  extra  expense 
of  maintaining  her  in  consequence  of  her 
being  a  lunatic.  Att.  Gen.  v.  Pamther, 
T.  1793. 4  Bro.  C.  C.  409.  Vide  Brodie 
V.  Barry,  2  Ves.  &  B.  36.  S.  P. 

82.  In  a  suit  for  an  account,  an  an* 
swer  proceeding  only  to  enable  pjaintiflf 
to  go  into  the  Master's  ofiice,  is  not  suffi- 
cient. ^  He  is  entitled  to  the  fullest  in- 
formation from  defendant's  answer,  not 
by  'long  schedules  in  an  oppressive  man- 
ner, but  giving  the  best  account  they  can, 
slating  that  it  fs  so,  referring  to  ,  the 
book5,  &c.  so  as  to  make  them  a  part 
of  the  answer,  and  the  fullest  opporta* 
nity  of  inspection.  White  v.  Williams^ 
E    1803.     8  Ves.  193. . 


ACCOUNT  n.  &  HI. 


S3.  Clitnceiy  wHl  take  cagnisaoce  of 
MftttofB,  whfchy  though  coguiubld  at  law^ 
tfe  iDTolvod  in  accounts  too  coasplez  to 
be  accurately  taken  on  a  trial  at  law« 
O'Cemer  v.  Sj^ki^  H;  1804^  1  Sch. 
k  Lief.  509. 

84^  In  accoont,  thongfa  beil  may  be  had 
•t  law,  the  court  will  grant  a  ne  exuUreg* 
no.  Hannagr.  At  Entire,  E.1W5.  11 
Vea.54. 

85.  When  the  parties  who  njgbt  claia 
do  BOtatlend,  the  Master  ought  to  take  the 
aceoont  as  carefully  as  if  they  did.  Camo 
▼•  j0hMamj  H.  1805.  2  Sch.  ds  Lef.  300. 

86.  To  a  bill  for  an  acccHint,  a  settled 
account  was  suggested  by  the  answer, 

but  not  proved ;  the'  court  gave  liberty       ^^. ,  ^  ^.^^.^^  .^  ^,,^,^^^, ,«,  .mi. 

to  surcharge  and  fabify,  if  the  Master  tute  o^  limitations  is  no  bar  to  a  bill  of 

shouhl   find  any  settled  accooDi.    JD«j.  Revivor,  but  it  is  in  the  diseretion  of  the 

man  v.  Barierj,  E.  1808.  14  Ve9r^79.  -              -      - 

87*  But  a  bikl  impeaching  an  account, 
must  allege  some  specific  errors,  or  the 
court  will  not  grant  the  liberty  to  sur* 
charge  and  fidsify.    S.  C.  j 


ve  kmiimgf  crtohe  &pmed* 

88.  An  agent  confoundt^  bit  prioci* 
pal's  property  with  his  own,  was  chaqped 
widi.  the  wlftole,  except  what  he  cooM 
prove  to  be  hb  own ;  and  in  diis  case, 
there  being  a  breach  of  the  terns  where* 
on  the  court  had  dissolved  an  injoac- 
tien,  such  enquiry  was  directed,  with 
costs.  LuptoH  V.  ffWife,  M.  1808. 15  Ves. 
432. 

89.  The  court,  in  the  above  case,  re* 
fused  to  give  a  prospective  direction  te 
the  Master  to  admit  books,  net  legal  evi* 
deuce,  but  gave  liberty  for  him  to  apply 
to  the  court  for  farther  directioas,  if  any  ■ 
doubtful  questiou   of   evidence    should 

S.  C.  443« 

90.  After  a  decree  to  account;  the  sta* 


court  to  grant  or  refiise  relief.  JB.  0/ 
Egrtmant  v.  HmmlUm^  C.  181 1 .  1  Bait 
&B.  531.  Et  vide  Hollingshead's  Ca. 
1  P.  W.  742.  Hoveriden  e.  Ld.  Annes^ 
ley,  2  Sch.  &  Le£  60r. 


ACCOUNT  in. 

Where  binding  and  conchtrivey  and  m  fo&om.(a.)     Where  to  he  opened,  or  tm- 

rairelled,(h.) 


(a)  Where  binding  and  conehuive,  and 

on  whom, 

91.  A  settles  an  equity  of  redemption 
for  a  jointure,  and  afterwards  becomes  a 

.  bankrupt,  the  assignees  settle  an  account 
with  the  mortgagee  f  the  jointress  shall 
be  bound  by  this  account,  unless  she  can 
ibow  particular  errors.  Knight  v.  Ban^ 

fMj  T.  1683.     1  Vern.  179. 

92.  P.  being  guardian  to  appellant's 
wife  during  minority,  placed  her  with  C. 
ibr  her  educatfien,  and  ordered  respon* 
dent  to  pay  C.  what  sums  should  be 
caUed  for.  Several  sums  were  paid  on 
account,  and  were  allowed.  Appellant^ 
wile,  when  of  ag^,  as  by  order  of  P. 
desired  more  money,  and  two  sums  were 
paid  her.  She  afterwards  came  to  an 
account  with  P.,  and  general  releases 
were  executed,  but  said  two  sums  were 
not  entered  in  the  account.  Respondent 
not  having  received  any  allow.ince  for 
these  two  sums,  preferred  his  bill  in 
Squtty,  and  appellant's  wife,  by  her  an- 
swer, admitted  the  receipt. of  them.-~ 
Chancery  decreed,  that  tnere  appearing 
Bo  positive  orders  firom  P.  for  pajonent 
of  these  two  sum^,  appellants  ought  to 

Vol.  1.  -        .  6 


pay  the  principal,  interest,  and  costs. 
This  decree  was  affirmed  by  the  Lords. 
Doiphin  V.  iiayuef,  H.  1697.    Show  P. 

C.  17. 

93.  A.,  tenant  for  life  of  a  trust  estate, 
remainder  to  his  sons.  A.^  before  a  son 
born,  brings  a  biH  against  the  trustees,  an 
account  is  decreed  and  taken.  This  ac* 
count  shall  bind  the  sons,  Ibr  all  persons 
that  could  be,  were  parties  to  tne  suit. 
Leonard  v.  Lady  Suseex,  M.  1705.  2 
Vern.  527- 

94.  If  the  immediate  parties  to  a  deal^ 
ing  account  together,  the  representatives 
of  either  may  not  object  to  it.  Oee  v. 
Letsis,  M.  1709.    CoUes'P.C.416. 

95.  The  guardian  of  an.  infant  pre* 
vailed  on  her,  about  a  month  after  she 
came  of  age,  to  sign  and  allow  twose- 
veral  accounts  of  his  reeeipts  and  dis* 
bnrsements  touching  her  estate ;  on  the 
balance  of  both  which  account!,  there 
appeared  to  be  a  considerable  sum  due  to 
him.  But  as  neither  of  them  were  pern« 
sed  or  examined  by  any  person  on  behalf 
of  the  young  lady,  nor  any  voudiera  pro^ 
duced,  they  were  both  set  aside,  and  a 
general  account  directed.  Wych  v.  Pack 
Ingteny  T,  1712.    1  Bro.  P.  C.  372. 


w 


ACCOUNT  iir. 


Where  kinding, 

<>6»  A  receiver  to  the  guardian  of  an  I 
iofani,  whose  accuoat  is  allowed  by  the  j 
guardlaii,  shall  not  be  obliged  to  acceont  , 
again  to  the  ia&nt  when  of  age.  Cfa^ 
vermg^s  Ca.     T.  1720.   Pre.  Ch.  555. 

97,  Stated  accounts  by  men  oi  full  age, 
after  a  great  length  of  time,  not  to  be  set 
aside  against  an  executor.  Western  t. 
Cartwrighty  T.  1725.     Scl.  C.  C   34. 

98-  Id  a  decree  of  foreclosure  against 
an  infant,  though  the  infent  has  six 
months  after  full  age  to  show  cause,  &c. 
yet  he  cannot  ravel  into  the  account,  nor 
even  redeem^  but  oafy  show  an  error  in 
the  decree.  Maliack  v.  GalUny  H.  17S4. 
8  P.  W.  352.  In  Lyue  ».  Willis,  cer. 
M.  R.  13th  May,  1 730,  this  was  admaMed 
to  be  the  settled  practice. 

99*  There  is  no  rule  lacre  strictly  ad« 
hered  to  id  this  court  than  that  whe»  de- 
fendant sets  forth  a  stated  account  he 
shall  not  be  obliged  to  go  on  upon  a  ge» 
aeral  one.  Sumturv.  Thorpe^  Ih  1736. 
2Atk.    . 

100.  Accounts  which  in  themselves  ap- 
pear just  and  fair,  settled  with  au  infant 
when  of  age,  and  after  length  of  time, 
and  the  death  of  both  parties,  shall 
not  be  opened.  Secusy  where  fraud  ap- 
pears. Vernon  v.  Vawdrey^  II.  1740. 
Barnard.   £q.   Rep*  283.   305.     2  Atk« 

119. 

lOl*  A  plea  of  a  stated  account  is  bad, 
unless  it  shows  the  account  was  in  wri- 
ting, and  what  the  balance  was.  Burk  v. 
Browny  T.  1742.     2  Atk.  S99. 

102.  A  plea  of  a  slated  account  to  all 
matters  before  accpuated  far  is  bad ;  it 
should  aver  that  It  is  }Hst  and  true  to  the 
best  of  defeadaftt's  knowledge  and  be- 
lief.    Anon.  C.  1743.     3  Atk*  70. 

103.  Account  of  mortgage-money, 
made  up  between  the.  mortgagor  and  the 
executor  of  the  mortgagee,  does  not  bind 
the  specific  devisee  of  the  mortgage. — 
Secus  if  a  mortgage  were  devised  gene- 
rally to  pay  debtff  and  legacies.  Langley 
v.  E.  ofOzfardy  T.  1743.     Amb.  17- 

104.  A  general  occouot  was  not  set 
aside  or  opened  on  a  new  discovery,  fpr 
a  new  discovery  does  not  open  such  ac- 
count; otherwise,  if  it  had  been  a  mi- 
9Ute,  strict  account  originally.  Sewell 
v.  Bridge,  T.  1749.     1  Yes*  297. 

105.  if  one  merchant  sends  au  account 
current  to  another  abroad,  upon  which 
there  appears  a  balance  due  to  himself, 
aud  the  other  keeps  the  account  by  him 
tot  two  years  without  ao  objection;  the 


and  on  whom* 

rule  of  this  court,  and  of  merchanti^  ir^ 
that  it  is  considered  as  a  stated  accounts 
Tiekeii  v.  Shorty  £.  1750.     2  Ves.  239* 

106.  No  settled  account  ought  to  be 
opened  upon  the  mere  suggestions  of  a 
bill  in  equity,  especially  when  the  truth  of 
such  suggestions  is  suhstanliaUy  denied  by 
the  answer.  Dmnber  v.  Lew,  £«  1772*  6 
Bro.  P.  C.  503. 

107*  Where  a  balance  of  accounts  is 
taken,  and  a  note  given  for  U  aa  the  ba- 
lance, that  must  be  paid,  although  there 
are  anbsequenl  accounts  upon  which  the 
payee  may  eventually  be  in  arrear.  Pres- 
ton  V.  SinUUmy  £.  i702*   lAnstr.  50. 

108.  In  order  to  set  aside  an  accoant 
to  ionpeaeh  it  for^  error,  or  to  surcharge 
and  fabify  it,  very  strong  ground  must  be 
shown.  Chambeas  v.  wfldmny  C.  1801.^ 
5  Ves.  837* 

109*  After  account  taken  under  de^ 
cree,  a  party  shall  not  be  allowed  to  bring 
an  action  at  law  on  the  same  subject- 
matter:  in  such  case«  ecpiity  wil^  staj 
proceedings  at  law  by  injunction.  BeU 
V.  O^Rmllvy  T.  1805.  2  Sch.  &  Lef. 
430,  In  this  case,  defendant  at  law  was 
held  Uable  ta  pay  the  costs  of  that  action^ . 
having  filed  a  bill  for  an  injunction,  and 
in  the  mean  time  suffered  the  action  at 
law  to  go  on ;  whereas  he  ought  not  ta 
have  appeared  to  the  action  at  law,  but 
have  applied  to  Chancery  for  an  attach- 
ment against  plaiutififat  law.    S.  C. 

10.  A  decree  made  in  1812,  was  olv- 
jected  to,  because  it  ordered  payment  of 
a  sum  found  due^  and  directed  to  be  paid 
with  interest,,  by  a  former  decree  ia 
1776y  on  the  foot  of  accounts  settled  in 
1756  and  l76l,  between  attorney  and 
client^  in  which  the  attorney  bad  charged ' 
interest  upon  interest,  with  interest  oa 
the  consolidated  sum  from  1766  to  IS  12. 
That  sum  having  been  acknowledged  bj 
the  solemn  deed  of  the  objecting  party ^ 
(executed  in  1783,)  to  be  due  with  in- 
terest: it  was  held,  that  the  objections 
came  too  late ;  but  if  they  had  been  re- 
cently made  in  order  to  open  the  accounts, 
they  would  certainly  have  been  efifectuak 
Ros$e  v.  Sterling,  H.  1816.  4  Dow.  P. 
C.  442. 

111.  On  an  enquiry  into  very  remote 
traosaciions,  accounts  kept  by  a  deceased 
party  at  the  time,  will  be  considered  pri^ 
ma  Jade  evidence,  throwing  on  the  other 
the  necessity  of  impeaching  them.  Chal^ 
mer  v.  Bradley.  T*  1819-  1  Jac  &  Walfc^ 
6Q. 


ACCOTTNTHl. 
Where  to  be  opened^  «r  unravelled^, 


11 


^)  Where  to  be  opened^  or  unravelled. 

112.  Defendant's  testator  stated  an 
account  with  plaintiff,  which  was  signed 
by  the  parties ;  plaintiff  afterwards  find- 
ing bis  servant  had  paid  200/.  for  which 
he  had  no  credit^  prayed  a  new  account 
against  the  executor,  who  ^eaded  the 
former  aceount  stated^  and  that  he  was 
bat  an  executor.  Flea  over-mied ;  but 
plaintiff  to  proceed  no  further  without 
leave  of  the  court.  Wright  v.  Coxouy 
1^5.  3  Ch.  Ca.  2&L  Chandler  v.  Dor^ 
aettj  1679*  Rep.  tenp«  Finch,  481.  S.  P, 
Vide  etiam  Osborne  v.  Chapman,  2i;h. 

Ca.  157. 

113.  A.  gave  in  an  account,  which 
being  taken  as  true,  a  release  was  given. 
The  court  relieved  against  the  release, 
and  let  them  in  to  disprove  the  items. 
Anon.  1683.    Skin.  148. 

114.  The  workmen,  &c.  employed  to 
bnild  Blenheim-heuse,  h  iving  accounted 
with  the  crown,  and  the  Duke  being  af- 
terwards called  u(K)n  for  a  surplus  charge, 
thought  himself  not  concluded  by  those 
accuunts,  and  brought  a  bill  for  an  ac- 
count of  what  monies  had  been  received 
of  the  crown  by  the  over;^eers  De- 
creed they  should  account  again  before 
a  Master*  D.  of  MarWoreugk  v.  .8ir  J. 
Vmburgh^  T.  1723.     9  Mcid.  23.     Vidt, 

5Ch-  Ca-  32. 1  Yes.  163. 1  Vem.  179-465. 

115.  A  bill  lies  for  errors  in  an  ac- 
count, though  settled  for  three  or  four 
years.  Roberts  v.  Kujiu^  li.  1740.  2 
Atk.  113. 

11 6.  Where  fraud  appeared  in  a  stated 
account,  the  ivhole  may  be  opened, 
though  a  stated  account  of  23  years 
standing  Vernon  v.  Vawdreyj  11.  1740. 
2Atk.  119. 

1 17*  An  account  settled  ten  years  be- 
fore the  bill  filed,  though  containing  very 
gross  items,  shall  not  be  opened  ;  but 
plaintiff  may  surcharge  and  falsify. 
Browndl  v.  Brownellj  E.  1786.  2  Bro. 
C.  C.  62.  And  on  him  lies  the  onus  pro' 
bandi.  Pitt  v.  Ckolmondtley^  T.  1754. 
2  Yes.  565, 

118.  A  party  seeking  to  open  an  ac- 
count, roust  point  out  specific  errors  by 
his  bill,  or  he  will  not  be  permitted  to 
prove  them  at  the  bearing.  Taylor  v. 
Ilaylingy  H.  1788.     1  Cox  435. 

1 :  9*  VYhere  an  attorney  uses  his  in- 
flaence  over  his  client  to  settle  an  unfair 
account  between  them,  the  court  will 
open  it  at  any  time.  Lewes  v.  Alorgauj 
T-  179C     8  Anstr.  7<^^     Vide  Walms- 


leyv.  Booth,  2  Atk.  25.  NewmaOi^' 
Newman,  2  Yes.  jun.  199-  Draper's 
Co.  V.  Da  vies,  2  Atk.  295. 

120.  And  it  is  sufficient,  if,  upon  the 
whole,  the  coort  see  an  unfair  account, 
although  the  objections  rai:sed  by  the 
bill  are  not  made  out  in  evidence.  S.  C. 

121.  If,  in  such  a  suit,  the  vouchers 
have  been  delivered  up,  and  lost,  the 
oalh  of  the  party  mdst  be  admitted  as  to 
their  import.  S.  C.  Vide  Yaughan  v. 
Lloyd,  cor.  Lord  Thurlouf^  1781.  See 
thi^  important  case  of  Lewes  v.  Morgan^ 
fully  stated  in  5  Price  42.  468.  518^ 
where  the  reporter  has  followed  it  in  all 
its  various  complicated  stagfs  :-— First, 
the  court  of  Exchequer  (in  5  Price  42.^ 
held,  that  a  settlement  of  accounts  be- 
tween attorney  and  client,  were  not  to 
be  deemed  conclusive,  as  the  nature  of 
their  connection  excepted  their  accoimts 
irom  the  operation  of  the  general  role  iir 
equity  ;  therefore,  though  the  attomey't 
accounts  were  settled  and  signed,  and 
the  vouchers  were  delivered  up,  and  a ' 
note  given  for  the  balance,  thev  will  be 
re-opened  a  considerable  time  aTterwardsr 
and  on  taking  such  accounts  before  the 
deputy  remenxbrancer  it  will  not  be 
enough  that  bonds  are  produced  to  show 
that  the  debt  for  which  they  were  givcfxi, 
existed,  but  tlie  obligor  must  give  evi^ 
dence  of  the  actaal  payment  of  the  con« 
sideration  money :  yet,  after  so  long  a 
time,  the  party  may  make  oath  of  the 
existence  of  any  voucher  not  forthcom- 
ing ;  and  where  such  an  account  is  na 
decreed,  the  court  (on  application)  will 
order  Hf  the  transactions  warrant  it,) 
that  their  officer  take  a  separate  account 
of  the  mortgage  made  by  the  client,  and 
report  specially,  and  if  that  appears  sa- 
tisfied, they  will  permit  the  mortgagor 
to  redeem ;  or  if  not  satisfied,  then  on 
payment  of  what  may  remain  due ; 
Wood,  B.  contra.  In  5  Price  468.  the. 
attorney  applied  to  swipend  the  order  of 
the  Exchequer  till  his  appeal,  of  which 
be  had  gi\*en  notice,  should  be  deter* 
mined,  but  the  Exchequer  thought  thai 
application  would  be  more  properly  made 
to  the  court  of  appeal,  as  it  had  already 
interfered  in  the  cause,  but  they  sus«- 
pended  their  order  to  a  certain  exteiYt,. 
to  give  the  attorney  time  to  apply  to  the 
up^ier  house,  to  which  he  appealed,  and 
by  whom  the  decision  of  the  court  of 
Exchequer  was  affirmed,  their  lordships 
having  resolved  that  the  whole  transac- 
tion should  b^  sifted,  and  the  accounts 


IS 


ACCOUNT  ni.  ic  IV. 

When  io  he  opened^  or  unravdUd.^Wkat  a  goed  Bar. 


€»peiied.    Xewei  v.  MmrgoMy  A  Dow  P.  C 


29.  Sm  iiior«  of  tbis  cue,  post^  tit 
adkUor  Sf  Cli€Hi,\. 

122.  A  settled  account  between  at- 
torney and  dieoty  opened  upon  the 
client's  general  allegation  of  errors  ad- 
mi  tted,  thougli  no  speci6c  errors  pointed 
out.  Matthews  v.  Walwym,  T.  1798. 
4  Ves.  118. 

123*  Accounts  were  opened,  and  a  ge- 
neral aeeouiit  decreed  against  an  agent, 
who  was  also  tenant  to  bis  principal,  for 
a  fraud ;  the  situation  of  defendant,  as 
ilgent  and  tenant,  depriYod  him  of  the 
objection  that  plaintiff  did  not  bring  his 
demand  forward  earlier.  Beaumont  v. 
Boulibeej  T.  1800.    5  Yes.   48^. 

124.  A  verbal  statement  of  an  account, 
and  a  receipt  in  full  given  for  the  ba* 
lance  then  agreed  te  be  due,  are  no  bar 
to  a  bill  for  opening  the  account,  if  there 
have  been  mistakes.  Walker  \.  Consett^ 
T.  1 801.    Forrest,  lyf. 

125.  A  bankrupt  cannot  surcharge  and 


falsify  in  the  master's  ofllce,  accounts 
settled  by  the  commissioners  long  ago  ; 
but  palpable  errors  pointed  out  osay  be 
rectified  on  petition.  Twogood  yt*  Smane' 
ton^  AL  1801.    6  Yes.  485. 

126.  The  court  will  not  open  a  set* 
tied  account  where  signed,  or  a  security 
uken  on  the  foot  of  it,  unless  ttoe  wholo 
transaction  appears  fraudulent  upon  er- 
rors specified  m  the  bill  and  supported 
by  evidence.  Drew  v.  P  ower,  T.  1 803 . 
1  Sch.  &  Lef.  19:^ 

127.  A  plea  of  account  stated  and  set^ 
tied,  must  be  supnorted  by  averments, 
showing  an  actual  (though  not  final  j  aelr> 
tiement,  as  whece  security  is  given  for 
the  balance,  or  where  all  vouchers  are 
delivered  up ;  and  it  is  not  sufficient  that 
the  last  fact  is  stated  in  a  schedule  of 
the  statement  of  the  account  referred  to 
by  the  answer,  without  a  positive  aver- 
ment of  it  in  the  plea.  Hodder  v.  Watts, 
£.  18 17*  4  Price  8.  Vide  Drew  v. 
Power,  supra* 


ACCOUNT  IV. 


What  shall  be  a  good  Bar  to  an  Account. 


138.  Bill  for  an  account  of  the  rents 
and  profits  of  land.  Per  cur.-— When 
a  person  has  been  ejected  at  law,  and 
tiM  other  party  has  been  in  possession 
above  20  years,  and  no  account  de- 
manded or  bill  filed,  the  statute  of  limi- 
tations will  bar  an  account  in  Chancery, 
as  well  as  an  action  at  law  for  the '  mesne 
profits,  for  jus  possessionis  is  gone  by 
the  statute ;  and  if  once  the  statute  be- 
gins to  attach,  incapacity  will  not  aid  it. 
Nevarre  ir.  Rmttonj  171^*  Yin.  Ab. 
185.  pi.  7.  2  E<|.  Ab.  9-  pi*  6.  This 
statute,  however,  does  not  extend  to  a 
trust.  8.  C.  Ei  vide  Norton  v.  Turvil, 
2  £q.  Ab.  152.  |ri.  14.  2  P.  W.  144. 

129.  Bill  for  an  account  by  a  merchant 
against  his  partner.  Defendant  pleads, — 
that  the  dealings  were  transacUd  above 
20  years  before  bill  brought,— *plaintifi^8 
acquiesence  without  suit,— and  the  sta- 
tute of  limitations— in  bar  of  the  account. 
Plea  allowed;  for  forbearance  of  suit 
fo^  20  yesrs,  is  a  good  bar  in  equity, 
though  between  merchant  and  merchant. 
Bridges  w.  Mitchell,  H.  1726.  Gilb.  £q. 
Rep.  224.  Nete^  The  dutinctioo  is, 
that  if  open  accounts  are  continued  by 
subsequent  acts,  they  are  not  barred  by 


such  a  length  of  time  yatiier  if  deserted ; 
for  then  the  court  will  presume  the  ba- 
lance settled.  Et  vide  Foster  v.  Hodg- 
son,  19  Yes.  180. 

ISO.  A.  and  B.  were  entitled  to  a  per- 
sonal estate  by  the  statute  of  distribu- 
tions, and  an  account  thereof  was  stated 
between  them  ;  Afterwards  A.  by  bill  de- 
manded a  dbcovery  of  particular  items, 
supposed  not  to  bo  coniprised  in  it,  and 
at  the  same  time  allowed  the  account  to 
have  been  fairly  taken.  Defendant 
pleaded  the  stated  account  in  bar ;  and 
insisted,  that  either  tlio  items  must  be 
denied  in  particular,  by  falsifying  them, 
or  saying  they  were  not  allowed,  or  else 
a  surcharge  must  be  brought  in ;  but  that 
neither  of  these  ways  is  taken,  so  that 
pi  (intiff  would  unravel  the  account  with- 
out pbintine  out  one  error  in  it.  Plea 
allowed.  Bwrkey.  Bridgman^  M.  1730. 
2  Barnard.  272.  Vide  Hart  v.  King, 
Bunb.  764. 

131.  When  a  bill  is  for  a  general  ac- 
count, and  defendant  sets  forth  a  stated 
one,  it  is  prima  'fade  a  bar  to  a  general 
one,  till  particular  errors  are  assigned 
to  the  stated  account.  Dawson  v.  Date-, 
son^  M.  1737.    I  Atk.  1. 


ACCOUNT  IV.  ft  V. 


IS 


ld2*  It  will  Dol  sopporC  a  stated  ac- 
couDt  to  allege  there  has  been  a  dividend 
made  between  the  parties;  for  that  nsay 
be  made  subject  to  an  account  to  be 
sftenrards  taken.  I>aifffeii*T.  Htftfum, 
supra. 

133.  Length  of  time  b  sometimes  a  bar 
ta  equity  to  an  account ;  but  not  against 
aa  administrator  for  execution  of  a  trust 
of  real  estate^  though  stale  accounts  are 
BMich  discouraged  by  the  court.  Pam^ 
fnt  ¥.  Wimd9W.  T.  1752.  2  Ves.  483. 
485. 

184.  An  offer  to  account  will  take  a 


oMrchants,  where  the  bill  admits  that  no 
demand  was  made  for  12  years.  PosUr 
▼.  Hodgson,  T.  1812.     19  Ves.  180. 

136.  The  court  is  not  bound  to  limit 
an  account  of  tithes  to  6  years.  Wardem 
amd  Canons  v.  Dean  of  Bu  PanP$,  E. 
1817.  ^  Wils.  Ezc.  1.    4  Price  65. 

137*  Courts  of  equity,  in  applying 
length  of  time  as  a  bar  to  relief,  do  not 
proceed  on  the  ground  of  individual  hard- 
ship or  loss ;  public  policy  requires  that 
persons  should  not  lie  by  and  call  for  ac^ 
counts  at  a  distant  period,  when  the  ac- 
counting party  is  dead,  and  under  all  the 


case  out  of  the  statute  of  limitations.     S.  l  difficulties  that  arise  when  the  vouchers 


C. 


135.  The  statute  of  limitations  is  an 


answer  to  a  bill  for  an  account  between  f  1  Jac.  &  Walk.  63» 


are  lost,  and  the  memory  of  witnesses  is 
gone.     Chalmer  v.   Bradley,  T.  1819. 


ACCOUNT  V. 

In  what  CaotSf  and  in  what  Manner^  an  Accountant  $hoiU  be  charged  and  dis" 

charged,  and  what  Allowance  he  shall  have* 


138.  A  gave  250Z.  to  his  son,  and  made 
his  wife  executrix,  who  married  again. 
On  a  bill  by  the  son  for  bis  legacy,  de- 
fendants claimed  allowance  for  mainte- 
nance and  education.  8ed  nan  attoca^ 
tur,  but  a  sum  paid  as  apprentice  fee  was 
allowed  them.  Anon.  5f.  1681.  2  Vent. 
353. 

139.  In  account,  no  allowance  is  made 
for  diet  of  a  guest  upon  invitation.  Arunr 
dd  V.  RMy  M.  1681.    1  Vern.  19r 

I  140.  An  accoonunt  shall  be  allowed 
all  sums  under  40s.  on  his  oath ;  but  he 
most  mention  in  bis  afl^avit  to  whom 
paid,  for  what,  and  when,  itnen.  M. 
1684.  1  Vera.  284.  Vide  Marshfield  o. 
Weston,  2  Vern,  176.  and  vide  note  to 
nejct  case. 

141.  And  the  whole  so  allowed  not  to 
exceed  100/.  Wickerley  v.  Wicherley, 
T.  1686.  1  Vern.  470.  Note.  The 
Chancellor,  not  satisfied  with  this  rule, 
said  he  would  consider  how  to  rectify  it. 
And  in  1  Eq.  Ah.  (5th  ed.)  11.  pi.  14.  n. 
to  MarshfijBld  v,  Weston»  it  Js  said  to  be 
now  the  established  practice  in  Chancery 
that  a  defendant  shall  be  allowed  sums 
under  40#.  by  way  of  discharge,  upon  his 
oath,  but  plaintiff  not  any  thing  on  his 

oath. 

142.  R.  married  N.'s  widow,  who  was 
executrix  of  her  husband^  and  kept  a 
book  of  accounts  relating  to  his  estate ; 
after  she  married  R.  the  same  book  was 
continued.  Afterwards  R.  went  governor 


to  Barbadoes  with  his  wife,  and  the  aer« 
vant  who  kept  the  book ;  thay  all  died 
there.  It  was  (tfoved  in  the  cause,  that 
the  book  was  made  up  from  vouchers, 
and  th^t  great  part  of  the  money  was 
paid;  and  the  witness  believed  the 
whole  was  paid.  Upon  exceptions  to  the 
Master^s  report,  tlm  court  adjudged  the 
book  sbonld  be  allowed  as  a  discbargOp 
as  well  as*  a  charge.  Darston  v.  £.  ef 
Orford,  M.  1701.  Colles'  P.  C.  299. 
Pre.  Ch.  188.  S.  C.  diflerently  stated.. 
Vide  Mellish  tr.  burner,  where  books 
were  lost  in  tho  earthquake  at  Smyrna, 
an^  defendant's  books,  which  were  char- 
ged against  him,  were  allowed  to  be  his 
discharge. 

143.  Lord  Keeper  thought  it  a  good 
rule  to  establish,  that  where  a  man  was 
chareed  by  an  oath,  or  a  book,  the  same 
should  be  his  discharge.    S.  C. 

144.  The  court  allowed  the  executrix 
of  a  master  of  a  ship  sums  under  40s., 
which  the  testator  haid  fairly  entered  in 
an  account-book,  without  proof,  for  the 
same  would  have  been  allowed  to  the  tes- 
tator on  his  own  oath.  Mordy  v.  Bonge, 
M.  1729.  Mos.  253 .  Vide  1  Vern.  283. 
470.    2  Vern.  176. 

145.  When  at  law,  sums  are  allowed 
under  408.  on  oath,  it  nuist  be  positive, 
and  not  to  belief  only^  and  the  same  di- 
rections are  given  under  a  decree  iu 
equity.  Uohinson  V.  Camming,  M.  1742. 
2  Alk.  410. 
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AceauntanH^M  Alhwmas.'^Aceouni  ofPrefiUj  and  from  iohai  Time. 
146.  An  allowance  made  to  a  solicitor  i  by  it,  unless  the  whole  is  stated  as  one 
employed  by  t)ie  mother  of  an  infant,  in   transaction,  as  that  on  a  particular  day- 
receiving  rents  which  were  in  danger  of  *•-  -— — -i  -  -"«    -"J  •«-'i  5*  '^f^-    «^* 
being  lost,  was  given  as  a  jast  allowance 
to  the  mother,  supposing  her  the  account* 
ing  party.    Stewart  ▼.  Hoare,  T,  1789. 
2  Bro.  C.  C.  663. 


147-  A  son  employed  under,  paid  by, 
and  accounting  to,  his  father,  may  be  a 
witness,  but  is  not  accountable  to  his  fa- 
ther's principal.    Cariwright  v«  Hattdey^ 

T.  1791-     1  Ves.jun,29«- 

148.  A  party  charged  by  his  answer 
er  examination  cannot  discbarge  himself 


he  received  a  sum,  and  paid  it  over,  not 
that  en  a  particular  day  he  received  a 
sum,  and  on  a  subsequent  day  he  paid  it 
over.  Thompson  v.  Lamhe,  T.  1 802.  7 
Ves.  587.  Note.  Ld.  Ch.  wished  that 
the  Masters  weuld  be  strict  upon  those 
who  would  not  attend  them,  and  make 
their  reports  ex  parte^  adding,  that  the 
court  would  always  support  them  in  such 
cases.  Vide  etiam  Ridgway  v.  Darwin, 
7  Ves.  404. 


ACCOUWT  VL 

(c)  Account  of  Profits  ;  where  from  the  Title  accruing,     (d)  Where  from,  the 

Filing  of  the  BiU  only. 


(c)  Account  of  Profits  ;  toherefimi  the 
Title  accruing. 

149.  If  a  lease,  household,  and  shop 
Hoods  are  assigned  over  to.  another,  and 
be  comes  into  possession,  he  must  ac^ 
oottnt  frem  that  time.  Clayton  v.  Luckm^ 
M.  1739.    Mos.252. 

150.  Where  one  is  in  possession  of 
lands  belonging  to  an  infant,  if  the  infant 
when  of  age  makes  out  his  title,  he  shall 
ncover  the  profito  in  equity  from  the  first 
accruing  of  his  title.  Bennet  v.  Whiter 
heady  M.  1731.    2  P.  W.  645. 

151.  So  defendant  shall  account  for 
profits  from  the  time  plaintiff's  title  ac- 
crued, if  he  had  concealed  deeds  and  wri- 
tings HKiking  out  plaintiff's  title.  S.  C. 
Et  vide  Dormer  v.  Fortescuc,  3  Atk.  124. 
Ld.  Townshend  v.  Ash,  3  Atk.  34. 

152.  Where  plaintiff  has  been  kept  out 
ctf  poisession  by  the  fraud,  concealment, 
or  misrepresentation  of  defendant ;  an  ac- 
count of  the  profits  will  be  decreed  from 
the  time  the  title  accrued.  Dormer  v, 
Foriescuey  T.  1744.  Ridgw.  Ca.  temp. 
Hardw.  184.     4  Bro.  P.  C.  83^  405. 

153.  So,  where  plaintiff's  title  is  an 
^^ttitaUe  one-     S.  C. 

u?^'  An  account  of  rents  of  an  estate 
held  of  trustees,  ordered  only  for  the  last 
s«  years  before  the  bill  filed,  the  statute 
of  limitations  being  insisted  on.  Ilercey 
V.  BaOard,  M.  1793-     4  Bro.  C.  C.  468. 

155.  Account  of  rents  will  be  confined 
to  SIX  years,  by  an  analogy  to  an  action 

,  QA."^?^P~^^•    ^«*^  V.  Reade,  If. 
1801.     5  Yes.  744. 


156.  Acceunt  of  mesne  profits  since 
the  title  accrued,  decreed  against  execu- 
tors, upon  the  special  ground  that  plain- 
tiff was  prevented  from  recovering  in 
ejectment  by  a  rule  of  the  common  law, 
and  by  an  injunction  at  the  instance  of 
the  occupier,  who  ultimately  failed  both 
at  taw  and  in  equity.  Ptdteney  v.  War^ 
ren,  E.  1801.     6  Ves.  73. 

Y57.  Death  of  the  occupier  will  not 
sustain  a  bill  for  accounfof  mesne  profits^ 
under  the  head  of  accident.     S.  C. 

158.  Account  of  rents  and  profits  con** 
fined  to  the  filing  of  the  bill,  where  filed 
on  grounds  of  equitable  relief  Against  a 
mere  adverse  possession,  without  fraud 
or  concealment  of  some  instrument  ne« 
cessary  to  enable  plaintiff  to  proceed. 
S.  C. 

159.  On  a  bill  for  assignment  of  dower, 
and  an  account  of  arrears,  after  12  years 
had  elapsed  :— Held,  that  the  widow  is 
prima  facie  entitled  from  the  time  her  ti- 
tle accrued,  and  it  is  upon  defendant  to 
show  why  she  should  not  have  it.     Ac- 

'  count  decreed  from  the  death  of  the  hus- 
band. Oliver  v.  Richardson,  M.  1803. 
9  Ves.  222. 

160.  Tn  BamewaU  v.  BarnewdH,  H. 
1794.  Dora.  Proc.  Ire!.  Ridgw.  Ca. 
temp.  Hardw.  192.  (n.)  the  doctrine  in 
Dormer  v.  Fortescue,  sup.  was  very  fully 
discussed,  when FitzgibhonyC.  held,  that 
a  suit  for  recovery  of  possession  is  pro- 
perly cognizable  \n  equity,  and  plain- 
tiff shall  obtain  a  decree  for  possession 
there,  and  that  the  court  will  direct  an 
account  of  rents  and  profits  as  incident 


ACCOUNT  VL 
Aec4mni  of  ProfiU^  and  from  what 


U 


to  the  relief.  Bnt  one  having  a  mere 
legal  title  cannot  come  into  eqohy  for 
the  recovery  of  it.  So,  if  he  has  origin- 
ally recovered  possession  at  law,  he  has 
DO  ri^t  to  prooeed  in  equity  for  an  ae- 
count  of  rents  and  profits,  for  as  his 
title  to  the  possession  was  at  Uiw,  he 
nust  proceed  for  the  whole  there  ;  hut 
if  a  man  is  obliged-  to  come  into  equity 
lor  aid  to  enable  him  to  prosecute  his 
title  at  law,  after  possessioa  recovered  at 


received  by  him  as  the  assets  of  his  an- 
cestor :  for,  if  he  should  bring  an  actiooy 
he  would  have  judgment  lor  ue  value  of 
the  estate,  and  therefore,  equity  de- 
crees •ccordnigiy .  B^Tgims  v.  York  AriM- 
ings  Co.  M.  174(K    2  Ath.  lOT- 

164  Where  a  mortgagor  is  io  posses- 
sion, a  mortgagee  can  never  have  m  ac- 
count of  profits  for  any  past  years  daring 
his  possession.  S.  C. 

165.  £quity  will  not  do  more  tfaanro* 


law,  there  may  be  cases  in  which  he  may  ( move  a  fraudulent  conveyance  oot  of  thw 
come  back  for  an  acc«>ui>t  of  rents  and  fway.  The  court  will  not  decree  profits 
profits  in  the  suit  depending  in  equity.  I  back  agaivst  the  original  debtor  and 
So,  if  he  has  been  prevented  from  en- \  owner  of  the  estate,  received  pendenit 
taring,  by  fraud,  a  bill  in  equity  will  liUy  in  favour  of  jndgment  creditors,  fi^m 
lie  for  account  of  rents  dtaf  ing  the  the  filing  of  the  bHI  ;  nor  decree  a  rale, 
fraudulent  possession ;  but  a  man  having  ^  but  will  follow  the  law,  and  leave  them  to 
recovered    possession  in  an  ejectment,  their  remedy  by  elegit.  S.  C. 


cannot  afterwards  be  allowed  to  file  an 
ortgiaal  bill  in  equity  for  an  account  of 
rents  and  profits  during  the  tortious  pos- 
session. 

161 .  Devise  to  a  corporation  upon  trust 
tiiat  they  should,  from  time  to  time^ 
yearly  for  ever, ''  lay  out  the  rents  and 


'^  profits  in  the  repair  of  a  road  of  their  [S*  G. 


'^  discretion."  The  corporation  had  al- 
ways, upon  application,  advanced  such 
sums  as  were  necessary  to  put  the  roads 
in  good  cofidilien.  It  was  enacted  by 
the  Turnpike  Act,  which  included  the 
road 
should 


Ifidr  Where  defendant  bad  no  notice 
of  plaintifi^s  title,  nor  had  any  of  the 
deeds  in  his  custody,  eqwity  will  decree 
an  account  only  from  the  filing  of  the 
biU.  Dormer  v.  Fortucue^  T.  1744* 
Ridg.  Ca.  temp.  Hardw.  183. 

l67*  So,  where  plaintiff  hath  lain  by. 


168.  In  a  doubtful  case,  account  of 
rents  and  profits  directed  only  from  the 
time  of  the  bill  being  filed.  Fordor  v. 
Wade^n.  1794.  4Bro.  C.  C. '521. 

169.  Tlie  grant  of  the  office   of  re- 


in   question,  that  all    lands,  &c.  I  gister  in  Chancery  for  lives,  in  trust  for 

\  remain  chargeable  with  the  repairs  the  D.  of  8u  A,  his  lielrs  and  assigns,  de« 

of  the  said   road,  as  they   were  before  |  scends  to  the  heirs  general,  and  does  not 


the  act.  On  an  information  by  the  trus- 
tees for  an  account,  it  was  directed  to  be 
taken  from  tlie  time* of  passing  the  act. 
Ait.  Gen.  v.  Brewer^s  Co.  T.  I8I6.  1 
Meriv.  495. 

(d)  Where  from  the  Filing  of  the  Bill 

onlt^, 

162.  If  an  estate  is  devised  in  trust 
to  pay  ebts,  the  heir  roust  account  for 
rents  and  profits,  from  the  time  of  filing 
bill.  Chambers  v.  Harvest^  H.  1729. 
Mos.  124.  Vide  Montagu  r.  Ford,  2 
Ch.  Ca.  225.     1  Yern.  282. 

l63*  Defendants  set  up  a  deed  of  trust 
of  an  estate,  which  was  declnied  fraudu- 
lent against  plniutifis,  as  judgment  cre- 
ditors, who  petitioned  for  an  account  of 
profits  from  the  filing  of  the  bill.  Per 
cur. — As  there  are  more  judgment  credi- 
tors than  one,  equity  can  direct  an  ac^ 
count  of  the  profits  from  the  decree.  It 
is  usualfor  a  judgment  creditor  to  require 
kom  the  heir^  an  account  of  tb^  profits 


follow  the  title;  and,  being  assignable, 
the  claim  of  a  mortgagee  was  established, 
but  not  to  the  past  profits.  The  Duke 
being  trustee,  but  having  obtained  pos- 
session without  title,  as  heir,  though 
plaintiff  was  an  infant,  the  court  inclined 
not  to  carry  the  account. further  back 
than  the  filing  of  the  bill,  (if  the  profits 
had  not  been  paid  4nto  court  at  an  earlier 
date,)  on  the  suit  instituted  by  the  mort- 
gagee. Drummond  v.  D.  ofqt.  Albans^ 
T.  1800.     5Ves.  435. 

170.  Under  a  conveyance  of  a  W.  In- 
dia estate,  which  was  in  effect  a  mort 
gage,  though  expressed  as  a  trust,  an 
assignee  was  held  liable  to  account  as  a 
mortgagee,  and  not  entitled  to  charge  as 
trustee  or  agent ;  therefore,  tho  accounts 
settled  with  llie  executors  of  mortgagor, 
since  his  death  in  1791,  were  declared 
not  to  be  so  considered,  but  the  prior  u«^ 
counts  to  Stan  s  with  liberty  to  surcharge 
and  falsify,  though  not  further  back  than 
1785.  Chambers  V.  Of^fdnun.Z.  IVM- 
5  Vcs.   831 


u 
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Aeanmt  of  ProJlUf  and/rom  what 

171  •  Stnme  groanda  are  necMsary  to 
set  asida  tetti^  accouots ;  or  error  to 
iarcharge  and  fiJsify.  Ckamhern  t.  CroU^ 
IMS,  supra. 

172.  Ob  an  appeal  from  the  1Mb,  pe« 
titioner  stated  error  in  making  defendant 
answerable  for  any  part  of  tbe  accounts 
of  a  mortgagee  in  truat,  in  declaring  that 
he  and  such  mortgagee  were  net  entitled 
to  charge  iw  commission  or  agency,  ez- 
ce|$t  what  shoold  appear  that  they  had 
)bctually  paid  to  others,  and  in  opening 
the  account  settled  wiUi  the  mortgagor's 
eiecutors.  Ld.  Ch.  yaried  the  decree, 
Jhrtt^  by  confining  the  liberty  to  surcharge 
and  faiaify  to  the  acccHints  of  the  defend- 
ant as  assignee  of  the  mor^agee  in  trust, 
irithottt  prejudice  to  any  suit  against  the 
representatives  of  the  assignor.  StcomdJ^j 
by  confining  the  declaration  against  the 
riffht  to  commission  to  the  |>eriod  of  re- 
sidence in  Engkmdi  leaving  open  to  in- 


Tmi^'^AceommU  Cfmrreiii  in 

TestigatioB  before  the  Master  the  right 
to  commission  while  in  the  W.  Indies^ 
which  point  was  not  made  by  the  pleads 
ings.  As  to  the  opening  ef  the  accounts 
settled  with  the  eiecutors  of  the  mort- 
gagor as  original  owner  of  the  estoto 
since  his  death,  decree  was  aflkmed. 
Ckamkera  ▼.  GMwmy  H.  1804.  9  Vias. 
254. 

173.  The  bw,  as  well  as  the  act  of  the 
parties,  providea,  that  uecounts  aettled 
shall  not  be  set  aside  but  for  fraud,  or 
surcharged  and  frdsified  but  for  error ; 
and  for  the  purpose  or  surcharging  and 
fabifying  accovots,  some  specific  error 
most  be  dmrged.  5.  C.  265, 266. 

174.  The  court  will  confine  an  account 
of  rents  and  profits  to  the  filing  of  the 
bill  under  special  circuamtances,  such  as 
laches  by  the  cesfot  qme  irm$if  in  not  as- 
serting hbright.  PetUmttrd  ▼.  PtetemU* 
T.  1802.  7Vaa.  540. 


ACCOUNT  vn. 

Of  miaiual AcamUi  Current  between  Merchants  and  TVaders:  how  [the  same 

shall  be  takent  or  where  allowed  in  Equity. 


175.  It  was  allowed  to  be  a  custom 
among  merchants,  that  all  accounts  should 
be  evened  between  them,  by  way  of  es- 
toppel, especially  in  business  of  me  same 
nature.  FasJu^n  v  Atwood.  M.  1679. 
2  Ch.  Ca.  7. 

176.  Though  length  of  time  is  no  bar, 
where  accounts  have  long  depended  be- 
tween merchanto.  yet  if  dealings  between 
them  have  ceased  for  several  years,  and 
one  dies,  and  the  survivor  brings  a  bill 
for  an  account,  the  coort  will  not  decree 
It,  but  leave  plaintiff  to  his  remedy  at 
law.  Sherman  v.  Skenrnm,  M.  1692.  2 
Vcrn.  276. 

177.  If  an  account  current  is  sent  by 
o>ie  merchant  to  another,  who  receives 
It,  and  makes  no  objections  for  two  or 
three  posu,  it  »  looked  upon  among 
merchants  to  be  an  allowance  of  the  ac- 
count  ».  C.  Ft*  Tickell  v.  Short, ante, 
pi.  105. 

««P;  ^^^^^  ^^^^  w  »  decree  for  a 
ZJ^  ^««^"»^  P»aiotiff  on  his  own  bill 
f  *n„ Jl'*®^i'^'*  V*  W  ^'^^  W^nce  of  the 
yeZigrf^'"^  V.   Cole,  T.  1693-  2 

^.V^'  A.  sends  B.  as  a  factor  abroad, 
and  commissions  him  to  draw  on  a  fo- 
reign  merchant,  which  he  does,  and  so 
states  m  the  account  furnished.    A.  gives 


credit  for  the  bills  draum  as  cash ;  but 
the  bills  are  not  accepted  by  the  con- 
trivance of  A. — B«  shall  not  be  con- 
cluded by  that  account,  but  be  paid. 
Worry.  Prcsd,  H.  1G98.  Colle's  P.  C.  57- 

180.  A.  indebted  to  B.  in  6001.,  finds 
him  in  great  distress,  and  gives  him  50f. 
as  a  loan,  and  takes  his  promissory  noto 
as  ^  for  money  borrowed.  This  noto  is  no 
evidence  that  B.  was  not  indebted  in  the 
larger  sum*  S*  C. 

18  U  Two  had  mutoaldealings^bnt  be- 
fore their  accounts  were  settled,  one  died, 
and  the  survivor  broi^t  a  bill  against 
his^  executors  for  an  account,  and  that 
plaintiff  might  deduct  what  he  was  to  pay 
out  of  what  the  executors  were  to  pay 
him.  Decreed  accordingly,  although  ob- 
jected that  it  might  make  a  detmstamt  in 
the  executor.  BeawmmUv.  Chrover.M. 
1701      1  Eq.Ab.  8.  pi.  7. 

182  There  was  m  mutual  credit  Jbe- 
tween  A.  a  goldsmith  and  B.,  and  A.  be- 
came a  bankrupt,  only  the  balance  shall 
be  liable  to  the  bankruptcy ;  and  it  Is  not 
matorial  whether  the  mutual  credit  warn 
by  open  account  or  mutual  stoted  debts. 
Lanedforough  v.  Janes,  T.  1716. 1  P.  W. 
325^  Note,  this  subject  has  received 
fuither  regulation  by  stat.  p  Geo.  II. 
,c.  30.    Vide  Ryal  v.  Rewles,  I  Ves.  375. 


ACCXJUNT  VH. 
Aceaunis  Current  in  Equity. 


1? 


As  to  the  general  construction  of  cases 
respecting  matoal  credits,  vide  £zp« 
Beese,  1  Atk.  228.  Exp.  Prescot,  1  Atk. 
230^^  £zp«  Ockenden,  1  Atk.  235.  French 
V.  Feun,  Cooke's  B.  L.  577-  Grove  v* 
DoboH,  1  T.  R.  1 12.  Rise  v.  Dickson, 
1  T.  R.  283.  Hankfiy  v.  Smith^A  T.  R. 
507-  Whitehead  v.  Vaughaui  Cod^e's  B* 
L.  587.  Smith  o,  Hodsoo,  4  T.  R.  211. 
183.  There  being  accounts  current  be- 
tween A.' and  B,,  B.  gives  out  his  cash- 
note  to  C.  for  HOOOl^y  and  A.  mortgages 
his  estate  as  a  collateral  security  for  the 
money.  B.  gives  C.  100/*  for  his  favour 
ID  the  matter,  who  keeps  the  note  by  him. 
Some  time  aJfter  the  mortgage  forfeited, 
B.  becomes  a  bankrupt.  A.  prays  relief, 
because  C.  neglected  to  turn  the  note  in- 


good  payment,  vide  also  7 'Geo.  I.  c.  31. 
5  Geo.  II.  c.  30,  respecting  mutual  creditg 
in  cases  of  bankruptcy. 

185.  Plaintiffs  and  B.  had  mutual  deal- 
ings  as  tradesmen.  Plaintifis  were  in- 
debted to  B.  3M.  and  B.  to  plaintifis 
100/.  B..  died  intestate,  leaving  no  as- 
sets to  pay.  Defendant  administering  as 
principal  creditor,  sues  pluntift  for  goods 
sold  by  intestate,  and  gets  a  verdict  and 
judgment.  Plaintifis  brine  their  bill, 
suggesting  a  mutuaiusj  ana  praying  an 
account,  and  that,  deducting  the  debt 
due  by  them  to  the  intesute,  they  may 
have  satisfoction  out  of  the  assets.  D«h- 
cireed,  that  defendant  shall  acknowledge 
satisfaction  on  the  judgment,  and  that  an 
account  be  taken   between  the  parties. 


to  money  when  he  might  have  directed  i  and  the  balance  due  to  plaintifis  be  paid 
an  account  to  be  taken  how  matters  stood   in  a  due  course  of  administfation,  Arot 


an  account  to  be  taken  how  matters  stood 
bettveen  A.  and  B.  Masen  v.  Lakef  H. 
1717-  2  £q.  Ab.  481,  jpU  14,  cited  as  a 
MS.  report,  said  to  be  Lord  Harcaurfs. 
13  Vin.  Ab.  524,  pi.  4.  1  Bro.  P.  C.  579- 
As  to  the  manner  in  which  interest  ac- 
counts are  to  be  kept  between  bankers 
aod  their  customers.  See  post^  tit.  Bank" 
ers — 7Vade,viii. 

184.  A.  and  B.  had  mutual  dealing  in 
the  way  of  their  trade,  which  were  car- 
ried on  for  several  years  without  payment 
of  money  on  either  side ;  B.  dies  intes- 
tate and  indebted  to  others  by  specialties, 
who,  as  principal  creditors,  take  out  ad- 
ministration to  him,  and  sue  A.  at  law. 
Equity  will  injoin  the  action,  and  order 
an  account,  and  that  A.  shall  be  allowed 
by  way  of  discount,  what  was  due  to  him 
from  B.,  and  his  costs.  DownHam  v. 
Mattkcwsy  H.  1721.  Pre.  Ch.  580. 
Hie  I  P.  W.  325.  2  P.  W.  128.  130. 
1  Atk.  228.  S.  P.  236.  S.  C.  ciled  8  Vifl- 
Ab:  560,  pi.  26.  Bla.  Rep.  65S.  Vide 
1  Vern.  122.  2  Vem.  428.  2  P-  W.  130. 


a  due  course  of  administration,  Arot 
without  costs,  because  defendant  >•  >Q  ^^ 
ministrator.  Hawkins  v.  Jyeeman^  M. 
1724.  8  Vin.  Ab.  560, 56l.  2  Eq.  Ab. 
10,  pi.  lOi  Vide  Downham  v.  Matthews, 
Pre  Ch.  580,  cited  for  plaintifil  Note^ 
in  all  mutual  dealings  between  traders. 
It  is  supposed  they  intend  one  debt  should 
be  set  against  the  other,  and  the  baUnce 
only  to  be  paid,  as  in  cases  of  bankruptcy, 
and  therefore  the  least  evidence  of  such 
an  intent  is  sufficient.    JHct,  per  Ld,  Ch. 

in  S.  C. 

186.  Wb^re  persons  have  mutual  deal- 
ings, sigufng  the  account  is  not  necessary 
to  make  it  a  stated  one ;  but  keeping  it 
any  length  of  time  without  objecting, 
binds  tfte  person  to  whom  it  is  sent,  and 
prevents  his  entering  into  an  open  ac- 
count afterwards.  Willie  v.  Jemegan^ 
H.  1741.     2  Atk.  252. 

18/.  The  delivering  up  vouchers  is  an 
affirmation  that  the  account  between  the 
parties  is  a  stated  one ;  but  it  is  not  ne» 
cessary  they  should  be  delivered  up  at  the 


*  Torn.  k^A.   4»  Tvi^u.  <*Ao.   ^*.  •---         I  ^         t  .11       £5    j-t 

A»  to  where  stoppage  will  be  ajlowed  « I  time  the  account  19  setUed.    S.  C 
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AGREEMENT. 

I.   Inhere  aii  Agreement  shall  he  binding  in  Equity  ;  by  uhom  to  bp  per- 
formed  ;  and  where  tht  Person  or  Estate  is  made  liable  to  a  Covenant 
or  Agreement* 
II.   Where  Equity  will  relieve  against  unreasonable  and  other  Agreements. 
III.   Where  a  specific  Performance  of  a  Covenant  or  Agreement  will  be  rfe- 

crccrf^a)  and  where  not.{h) 
TV.   What  shah  be  deemed  a  sufficient  Performance,  or  shall  go  in  Satisfaction 
of  the  Whole  or  Part  of  an  Agreement, 
V.  Of  parol  Agreements,  within  the  Statute  of  F/*aucf*.(a) — Without  the 

Statute.(^\ — Part  Performance  ;  its  Effect.{c) 
VI.  How  far  Equity  will  decree  the  Performance  of  a  voluntary  Agretmes^t^ 

and  particularly  as  against  Creditors^ 
VII.   Underhand  private  Agreements. 

AGREEMENT  I. 

I*  Where  an  Agreement  shall  be  binding  in  Equity  ;  by  whom  to  be  perform- 
ed  ;  urul  where  the  Person  or  Estate  is  liable  to  a  Covenant  or  Agreement* 


1 .  A.  agrees  in  writing,  with  B.  and  C. 
to  pave  the  streets  in  t\iQ  parish  of  D. ; 
B.  and  C.  on  behalf  of  themselves  and 
the  rest  of  the  parish,  agree  to  pay  A. 
The  agreement  is  lodged  in  the  hands  of 
B.  A.  shall  have  his  remedy  cgainst  B. 
Bud  C.^  and  they  must  resort  to  the  rest 
of  the  parish.  3feriely.  Wymondsall,  M. 
J  661.     Hard.  205. 

2.  I.  S.  purchased  church  lands  in  fee, 
under  the  usurper's  title,  and  Sold  them  to 
defendant's  testator,  covenanting  that  he 
was  lawfully  seised.     The   church  being 

'Vestored,  L  S.  was  relieved  from  his  co- 
venant, upon  proof  that  at  the  time  of  the 
sale  he  undertook^  for  his  own  acts  only. 
Caldecot  v.  Hilly  M,  1662.  I  Ch.  Ca.  13. 

3.  A.  seised  in  tail  of  freehold  lands, 
and  in  fee  of  copyhold  lands,  devised  the 
copyholds  to  defendant,  who  was  entitled 
to  the  remainder  of  the  freehold  lands,  I 
and  devised  the  freehold  to  plaintiff. 
Defendant,  apprehending  that  A.  hnd  suf 
fered  -a  recovery,  agreed  with  plaintiff, 
without  con!*ideratiou,  that  each  should 
enjoy  according  to  the  will ;  but  discover- 
ing afterwards  that  no  recovery  had  been 
sutfercd,  he  sued  for  the  freehold  lands. 
FlaiDtiff  brought  his  bill  to  establish  the 

-  agreement,  and  it  was   decreed  to  him 
accordingly.     Frank  v.  Franks  E.  1667. 

1  Ch.  Ca-.  84.    See  Leonard  v*  Leonard, 

2  Ball.  &  Be.  183,  where  3IannersjC.  said, 
this  was  a  yery  unsatisfactory  decision, 
and  in  a  book  of  very  doubtful  autliority. 

'1.  A  purchaser  of  crown  lands,  during 
the  lato  wars,  sold  part  to  plaintiff,  with 
a  covenant  for  farther  assurance  ;  on  the 


Restoration  he  obtained  a  lease  from  the 
crown.  He'shall  assign  to  plainti^  his 
term  in  the  part  he  sold  him.  Taylor  v. 
Debar  J  H.  1675.  1  Ch.  Ca.  270.  2  Ch. 
Ca.  212. 

5.  A.  sold  to  B»  and  covenanted  against 
himself  and  all  claiming  under  him :  B. 
secured  the  purchase-money,  and  was 
evicted  by  a  title  paramount  A.'s  title ; 
B.  was  relieved  from  the  payment  of  the 
purchase-money.  Anon,  1679.  2  Ch. 
Ca.  19. 

6.  If  a  lessee  for  a  long  term  covenante 
to  lay  out  200/.,  and  lays  ^ut  but  30/., 
and  after  30  years  the  lessor  recovers 
150/.  damages  at  law ;  equity  will,  not  re- 
lieve against  the  damage  as  excessive, 
nor  order  the  money  to  be  laid  out  in  im- 
provements.' Barkery, Holder^  E.  1685. 
1  Vent.  316. 

7.  A  man  buys  at  an  under-rate,  and 
has  a  covenant  and  collateral  security  lor 
quiet  enjoyment,  the  land  is  evicted,  the 
purchaser  shall  recover  back  only  the 
consideration  money,  and  not  the  full 
value  of  the  land.  Zouch  v.  awaina^  E. 
1685.  X  Vern.  320. 

8.  A.  agrees  with  B,,  lord  of  a  manor« 
to  purchase  a  copyhold  for  tiro  lives, 
such  as  A.  shall   name ;  A.  pays  200/. 
part  of  the  purchase-money,  and  was   to 
pay  the  rest  in  three  months ;  a  court   is 
held,  three  months  pass,  B.  died  suddenly 
and  the  manor  came  to  one  who  was  not 
bound  by  this  contract.     Executors    of 
B.  decreed  to  refund  this  200/.     Aufbrv 
v.  Keeny  M.  ^(yi^r,     1  Vern.  472. 

9.  A  copyholder  for  life,  where  by  tlxe». 


costom  tbere  is  a  widow's  estate,  agrees 
to  sell  for  bis  own  life,  and  the  life  ofsucb 
widow  as  he  should  leave  at  his  death  ; 
the  widow  not  bound  by  ibis  agreement. 
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term  to  grant  a  new  lease  at  the  same  rent ; 
the  purchaser  of  the  iuheritance  was  de* 
creed  to  make  good  the  covenant.  -Ri- 
ckardson  v.  Sydenham,  JVf.  1703.  2  Vern. 


Musgrace  v.  Dashtooodj  E.  l688u  2  Vern.   447.    ^ote,  here  the  consideration  was  a' 


45. 63.  In  Hioton  r.  Hinton ,  Amb,  277, 
Lord  Hardtoicke  questions  this  case ;  but 
his  reaseaiog  was  against  the  sentiments 
of  the  bar.  No  statement  of  this  case, 
however,  apjiears  in  the  register  book. 

10.  If  a  persoa  covenants  to  settle  land, 
or  an  ann4ity  out  of  land,  and  has  no  land 
at  the  time,  but  afterwards  purchases  land, 
that  laod^shaU  be  liable  io  tlie  covenant, 
and  that  against  a  voluntary  devisee. 
Tooke  v.  Hastings,  E.  1689-  2  Vern. 
97.    J^ote,  in  Deacon  »,  Snith,  3  Atk. 


covenant  from  the  lessee,  that  he  would 
lay  out  100/.,  which  distinguishes  this 
case  froiT)  Robertson  v.  St.  John.  2  Bro. 
C.  C.  140. 

16.  A.  was  entitled  under  a  settlement 
to  an  annuity  of  60/.,  expectant  on  the 
death  of  bis  father,  and  to  a  contingent 
interest  in  the  real  estate,  in  case  his 
brother  should  die  without  issue.  The 
father  agrees  to  pay  A.  502.,  and  to  se- 
cure him  a  present  annuity  of  60/.  for  his 
life,  in  lieu  and  satisfaction  of  all  his  fu- 


329,  Lord  Hardtoicke  said,  this  was  I  ture  interests  under  the  settlement ;  the 
only  a  saying  of  ihe  court ;  and  dicta  lu  \  court  established  this  agreement,  but 
fpports  are  not  greatly  to  be  relied  on  j  without  prejudice  io  AJs  issue.  Grene 
Without  ihe  state  of  the  case.  His  Lord-  v.  Grene,  11.^710.  1  Bro.  P.  C.  Sl6.  5. 
ship,  therefore,  sent  to  the  rejg^ister  for  the  Vin.  538,  pi.  19. 
decree;  but  it  did  not  appear  by  the  re-|      17,  One  agrees  for  a  valuable  conside- 


gister  book  whether  the  estate  of  B.  was 
purchased  before  or  afier  the  bond  to  set- 
tte  land. 

11.  An  agreement  for  stinting  a  com- 
mon between  lord  and  tenants  shall  be 
performed,  though  opposed  by  one  or 
two,  such  an  agreement  being  more  fa- 
voured than  an  agreement  to  inclose. 
Delabeere  v-  Bedingfield,  T.  1689.  2 
Vern.  103. 

12.  A.  makes  a  voluntary  settlement 
00  B.,  who  afterwards  agrees  to  deliver  it 
op  without  consideration ;  this  agreement 
shall  bind  la  equity,  for  a  voluntary  set- 
tlement may  be  surrendered  voluntarily. 
Wentwarth  v.  Deverginy,  II.  I696.  Pre. 
C'h.  69. 

13.  As  a  beneficial  bargain  ougiit  to 
^  decreed  io  equity,  so  by  the  same  rea- 
son a  losing  one  ought.  City  of  London 
^-  Richmond^  E.  17OI.  2  Vern.  423. 
™.  Ch.  156.  Affirmed  in  parliament,  1 
^0.  P.  C.  SO.  Vide  5  Co.  i(y.  10  Vin. 
250,pLi5,     1  Ves.  56. 

14.  On  casualties  between  articles  of 
parchase  and  sealing  the  conveyance, 
purchaser  decreed  to  bear  the  loss.  White 
^-  iV««,  Af.  1702.  1  P.  W.  61.  VideCa^ 
J;  Rudeie,  2  Vern.  280.  Mortimer  v. 
Rapper,  1  Bro.  C.  C.  156.  F^po  v. 
aoots,  7  Bro.  P.  C.  184,  where  Lcrd  Aps- 
<«jr  says,  tbe  case  of  Cass  v.  lludeie  is 
""hol/y  misrepresented  by  V^srnon. 

1^.  A.  makes  a  lease  ibr  three  years^ 
^  in  consideration  of  lessee's  laying  out 
100/.  in  improvements,  according  10  his 
^-ovenant,  A.  covenants  at  the  eod  of  the 


ration  io  convey  lands  to  J.  S,  and  after- 
wards confesses  a  judgment  to  J.  N.  If 
the  money  paid  by  J.  S.  be  anywise  ade- 
quate to  the  value  of  the  land,  it  binds  the 
land  in  equity,  and  defeats  ibo  judgment. 
Seens  of  a  mortgage  or  inadequate  consi- 
deration. Finch  V.  E.  of  Winchclsea, 
T.  1715.     IP.  W.  277. 

18.  Agreement  to  leave  a  wife  1000/. 
three  raontlis  after  death,  cannot  be  en- 
forced in  equity  to  amend  the  security. 
Bosvilv.  Brander,  T.  17I8.  1  P.  >^.  46o. 
Vide  Lord  Warrington  v,  Lan|?Aaro>  Pre* 
Ch.  89.  cited  in  Collins  v.  Pl^mmer,  I  P. 
W.  107.  2  Vern.  635.  Gil*.  Ch.  R.  252. 
19*  Agreement  to  assign  a  lease,  whe- 
ther it  shall  be  carr-^d  »nto  ©itecution 
against  an  execntf'X'  By  two  barons 
(abs.  Montague,)  i'  would  be  good  against 
the  executrix,  fntitk  v.  Watson,  H.  17 IP* 
Bunb.  55« 

20.  TheOwners  of  land  in  the  parish 
of  C.  en^^  i<^to  an  agreement,  that  a  par- 
ticular common    should  be   enjoyed  as 
cowi^'^sture  for  99  years,  and  this  agree- 
tpeni  is  signed  by  the  bailiff  of  one  01 
tlie  owners,   so    far    as  he  had  power. 
Though  no  particular  authority  could  h9 
shown,   yet,    after   an    acquiescence  ot 
above  50  years  on  the  part  of  this  owner, 
an  authority  shall  be  presumed,  and  he. 
shall  be  bound  by  the  act  of  his  servant. 
Tufton  V.   Wentwnrth  or   Creswdl,   E. 
(720.  2  Bro.  P.  C.  243.  5  Vin.  8.  pi.  32. 
15  Vin.  314,  pi.  10.  2  Eq.  Ab.  207,  pi   3. 
21*  A.  agrees  with  builders,  before  the 
act   for  building  Benheim  House  at  the 


m 
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expense  of  the  crowo,  and  recites,  that 
he  made  such  agreement  at  the  instance 
of  the  Duke  of  ^.  The  Duke  is  bound 
by  such  agreement,  and  liable  to  pay  for 
irork  done  as  well  after  the  statute  as  be- 
fore. D.  of  Marlborough  v.  Strong^  T. 
1721.  5  Vin.  Abr.  533.  2  Eq.  Ah.  19, 
pi.  11. 

22.  A.  on  behalf  of  B.,  enters  into  a 
contract  with  the  workmen  for  building  a 
house  ;  this  contract  is  binding  on  B., 
though  no  special  authority  is  proved  to 
have  been  given  by  him  to  A.  empower- 
ing him  to  enter  into  such  contract.  S.  C. 
2  Bro.  P.  C.  302. 

23.  Upon  a  contest  between  M.  and  T. 
(who  had  a  joint  undivided  interest  in  an 
estate,  and  who  had  agreed  to  set  a  price 
upon  each  other's  moiety,)  concerning 
the  meaning  of  their  articles  in  writing, 
by  which  it  was  declared,  tfiat  T.  should 
set  the  price,  and  that  upon  pa3rment  of 
such  price,  together  with  the  repayment 
of600Z.  and  interest  paid  by  T.  to  H., 
he  was  to  convey.     T.  sets  700/.  for  his 
right  in  writing,  and  M.  accepts  thereof; 
then  M.  prefers  a  bill  to  have  the  agree- 
ment performed  according  to  the  parties 
moaning.     T.  insists  that  he  was  to  have 
700/.  besides  the  600/.  and  interest ;  but 
M.  says,  that  T.,  at  the  contract,  valued 
his  half  but  in  700/.,  (and  the  whole  in 
]'400/.,)  and  that  it  was  the  intent  of  all 
parties  that  the  600/.  should  be  included 
in  the  700/.,  and  not  to  be  taken  as  two 
different  mms.     Ld.  Ch.  dismissed  the 
bill,  it  appearing  that,  as  the  agreement 
was  made  in  vflting,  it  was  unequal  and 
against  reason  ;  for  the  600/.  paid  by  T. 
was  towards  a  mor^^ge  to  H-,  and  M.  had 
paid  towards  the  san-,  about  330/.  which 
was  70/.  short    of  1;$   payment;  and 
though  M.  by  fiuaswer  cflTered  to  let  his 
part  go  in  payment  of  7to/.,  including 
600/*  paid,  yet  the  other  haoro/.  advan- 
tage, and  so  unequal  and  unju»  in  T.  to 
have  1300/.  for  his  moiety,  whic»  made 
the  estate  2600/.  in  value :  but  cosu  ex- 
cused on  account  of  an  impertinent  e^i. 
mination  on  M.'s  part.   Tristram  v.  Mel- 
huishy  M.  17^2.     5  Vin-  Ab.  549,  pi.  10. 
2  Eq.  Ab.  56,  pi.  4. 

^4.  Two  articles  that  whatever  J.  S. 
-shall  leave  to  either  of  them,  shall  be 
equally  divided  betwixt  both ;  such  agretv 
ment  is  good,  and  shall  be  carried  into 
execution  ;  also,  if  after  this,  one  of  them 
contrives  that  J.  S.  shall  leave  part  of  his 
estate  to  a  third  person  in  trust  for  him ; 
this  is  within  the  articles.     Beckley  v. 


Newland,  T.  1723.  2  P.  W.  182.  Vide 
Hobson  p.  Trevor,  2  P.  W.  191.  Brady 
V.  Cubitt,  Dougl.  40. 

25.  Plaintiff's  house  being  so  near  the 
church,  that  the  ringing  of  the  five  o'clock 
bell  in  the  morning  disturbed  his  lady ; 
plaintiff  agreed  in  writing  with  the  church- 
wardens and  inhabitants  at  a  vestry,  that 
he  would  erect  a  cupola  and  clock  at  the 
church,  in  consideration  of  which,  the 
bell  was  not  to  be  rung  in'  the  morning. — 
This  is  a  good  agreement,  and  decreed 
binding  in  equity  ;  and  the  court  granted 
an  injunction  to  stay  the  ringing  of  the 
bell.  Dr.  Martin  v.  Nutkin^  H.  1724. 
2  P.  W.  266. 

26.  Articles  of  agreement  between  hus- 
band and  wife  are  binding  in  equity,  with- 
out the  intervention  of  trustees.  Moore 
V.  Freeman^  H.  1725.     Bunb.  205. 

27*  Contracts  entered  into  for  a  valua- 
ble consideration  between  tWo  persons  to 
restrain  one  of  them  from  setting  up  or 
exercising  a  particular  trade  within  a  cer- 
tain district,  are  valid.  Chesman  v.  iVatn- 
6y,  H.  1725.     3  Bro.  P.  C.  349- 

28.  Agreement,  signed  by  the  parties, 
and  by  consent  made  an  order  of  court, 
to  submit  to  such  decree  as  the  court 
should  make,  and  neither  party  to  bring 
his  appeal ;  3'ct  the  cause  was  allowed  to 
be  reheard.  Buck  v.  Fawcett,  H.  1733. 
3  P.  W.  242. 

29.  One  articles  to  boy  land,  and  the 
title  is  under  a  will  not  proved  in  equity 
against  the  heir,  yet,  in  some  cases,  equi- 
ty will  compel  the  purchaser  to  accept  the 
title.  Coiton  v.  Wilson,  T.  1733.  3  P. 
W-  190.  Lib.  Reg.  A.  1732,  fo.  574.  S.  C. 
itom.  Coulton  v.  Rousby,  the  former  de- 
cree having  discharged  Wilson  from  his 
purchase.  Vide  Marlow  v.  Smith,  2  P. 
W.  201.  ShapUnd  r.  Smith,  1  Bro.  C.  C. 
75.  Cooper  V.  Denne,  1  Ves.  jun.  565. 

30.  A.  articles  with  a  carpenter  to  pay 
him  1000/.  to  build  a  house  on  his  estate, 
the  carpenter  covenanting  to  build  it ;  A . 
dies.  The  heir  of  A.  shall  compel  the 
building,  and  the  executor  pay  for  it. — 
Lechmerev.  Ld,  Carlisle,  M.  1733.  3 
^«  W.  223.  227.     Forr.  80. 

M.  Though  by  a  deed  5  per  cent,  per 
ann.yrns  agreed  to  be  allowed,  yet,  it  ap- 
pearing that  the  money  had  been  placed 
in  the  government  funds,  which  yielded 
but  4,  the  co\jrt  reduced  the  interest  to  4 
per  cent.     S.  C. 

82.  An  attorney,  on  behalf  of  his  client, 
the  d«feDc[ant,  promises  to  pay  5001,  to 
plamtiff  ^  this  being  done  by  the  autho- 
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rity  of  the  client,  the  attorney  is  n#t 
liable,  bafonlj  the  client.  8eeuM  if  the 
attorney  had  no  such  authority.  Jehnson 
V.  Ogilht/,  E.  1734.  3  P.  W.  277. 379- 

33.  Brokers  or  factors,  who  act  (or 
agree)  for  their  principals,  are  not  UaMe 
io  their  own  capacities.     S.  C. 

34.  A.  trust-estate  was  decreed  to  be 
sold  for  payment  of  debts  and  legacies, 
te  the  best  purchaser.  A.  articles  to  buy 
the  estate,  and  brings  a  bill  to  compel 
the  trustees  to  perform  the  contract. 
The  trustees  by  their  answer  disclose  the 


chased,  bonaJUe,  a  part  of  an  estate,  wMch 
the  other  thought  he  had  not  sold,  it  is  a 
ground  to  set  aside  the  contracts  If  both 
understood  the  whole  was  to  be  conveyed, 
it  must  be ;  otherwise  if  neither  viider* 
stood  so;  S.  C. 

42.  Small  variation  in  a  g^eral  de- 
scription of  land,  is  not  material.  S.  Q^ 

43.  Any  person  ondertaking  to  de- 
scribe, bound  by  the  description,  whether 
conusant  or  not.  Auctioneer  at  a  sale 
cannot  contradict  the  written  conditioiis  ; 
such  verbal  declaraUons  being  inadmis- 


matter  :  the   court   will  make   no   new  sible.     S.  C.  1  T.  R.  C.  1.-289. 


decree,  but  leave  the  fotmer  to  be  pur- 
sued. Annesley  v.  Ashurst,  T.  1734. 
3  P.  W.  282. 

35.  An  agreement  signed  only  by  one 
party,  if  acquiesced  io  and  acted  tipon, 
is  binding,  for  it  is  the  agreement  of  all. 
Owen  V.  Dames,  H.  1748.  1  Ves.  82. 

S6.  A.  covenants  that  a  specific  sum 
should  be  paid  to  B.  if  B.  survived  :  A. 
having  ali<^ned  part  of  it ;  on  a  bill  by  B., 
A.  gave  security  that  it  should  be  forth- 
coming. Plight  V.  Cook  J  l*r  1755.  2  Ves. 
619.  Vide  Warrington  o.  Langham,  Pros. 
Ch.  89.1  Eq.  Ab.  132. 

27' '  Agreements  are  to  be  so  con- 
strued as  to  give  every  word  operation. 


44.  Agreements  for  sale  of  an  oslate, 
especially  if  by  auction,  depend  on  the 
bona  fides  of  the  transaction ;  therefore 
triding  errors  in  the  description  are  not 
material.  CaUrafi  v.  Bodniek,  T.  1790. 
1  Ves.  jun.  221. 

45.  An  advertisement  of  an  estate  for 
sale  by  auction  described  it  all  aa  free- 
hold, though  a.  small  fiarl  was  held  at 
will.  After  execution  of  articles,  a  trea- 
ty for  an  exchange  of  that  part  took  place; 
pending  which,  at  the  time  appointed 
for  completing  the  parchase,  porchaaer 
took  possession  forcibly,  hot  proceeded 
in  the  treaty  afterwards  till  he  finally  in- 
fused to  agree  to  the  purchase.    On  bill 


jet  the  acts  of  the  parties  will   be  some  I  by  vendor  the  porchase-money  was  de- 


evtdence  how  they  themselves  understand 
their  own  agreements.  All  instruments, 
however,  shall  be  presumed  complete 
before  the  date  and  execution,  and  any 
word  written  afterwards,  whether  on  the 
face  or  back  of  the  deed,  shall  be  taken 
to  be  fabricated,  unless  noticed  In  the  at- 
testation. Dames  v.  Oliver ^  E.  1784. 
1  Ridgw.  P.C.  9.  10.  15. 

S8.  He  who  seeks  relief  in  equity  on 
the  foot  of  an  agreement,  must  show  that 
he  has  performed  his  part.  Stratford  v. ' 
Aldborougk]E.  1786. 1  Ridgw.  P.  C.  287- 

39*  The  court  will  not  decree  contracts 
to  be  carried  into  execution  merely  for 
the  purpose  of  harassing  the  parties. 
Snnth  V.  Morris,  E.  1768.    2  Bro.  C  C. 

311.  Dick.  697. 

40.  Purchaser  not  entitled  to  a  con- 
veyance of  part,  though  answering  the 
general  description  in  the  advertisement 
of  sale,  if  it  was  not  in  the  contemplation 
of  either  party  at  the  time  of  the  purchase 
or  conveyance,  and  the  purchaser  re- 
ferred to  a  more  particular  description, 
which  did  not  include  that  part,  the  sur- 
render having  been  made  according  to  that 
and  froth  his  own  instructions*  CalverUy 
V.  WHliams,  T.  1790.  .1  Ves.  jun   210 


creed  to  be  paid,  with  4  per'  cent,  horn 
the  time  it  ought;  but  aft  inqviry  was 
directed  as  to  what  ought  to  have  been 
the  compensation  at  that  time  for  the  part 
not  freehold,  and  that,  with  the  outgo- 
ings, to  be  deducted.  S.  C 

46.  The  acts  of  the  parties  at  the  time 
of  agreement  may  be  resorted  to  for  the 
purpose  of  explaining  their  intention. 
Redingion  v.  Rulingion,  E.  1794.  8 
Ridgw.  P.  C.  194. 

47*  At  an  auction  one  person  only  hid 
for  the  vendor  to  75/.  an    acre,  upon  a 
private  notice  to  the  auctioneer  :  then, 
after  a  contest  with  real  bidders,  the  es- 
tate was  bought  at  101/.  17'.  an  acre, 
and  the  purchaser  some  dajrs  afterwards 
paid  the  duty,  and  confirmed  the  pur- 
chase.    He  was  decreed  to  perform  the 
contract,  with  costs.  Bromley  ▼.  Alt,  H. 
1798.  3  Ves.  620.  As  to  the  point  whe- 
ther a  vendor's  having  employed  persons 
to  bid  for  him  at  an  auction,  dischargea 
the   purchaser  from    his  contract,  tide 
Conolly  r.  Parsons,  3  Ves.  625-  (n.)  Cal- 
verley  ».  Williams,  1  Ves.  jun.  2l0.  Cal- 
craft  V. Roebuck,  1  Ves,  jun.  22l« 

48.  Where  all  the  bidders  at  an  auc- 
tion, except  the  buyer,  are  bidding  for 


4».  If  oa«  party  thought  he  had  pur- '  the  seller,  without  notice,  and  the  buyer  ^ 
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is  tkereby  induced  to  give  more  than  the 
value,  neither  coarts  of  law  nor  equity 
will  support  such  a  contract.  Brandey 
V.  AUyjupra. 

49*  It  is  no  objection  to  a  sale  by 
auction^  that  persons  are  employed  by 
the  vendor  to  bid  for  him  without  public 
notice*     S.  C<  (n.) 

50.  One  trustee  for  the  sale  .of  an  es- 
tate having  conveyed  to  his  co-trustee, 
refused  to  join  in  the  receipt  for  the  pur- 
chase-money. On  the  special  expres- 
sion in  the  deed,  the  purchaser  was  not 
held  bound  to  ihe  co«tnistee.  Secust  if 
onetryscee  had  renounced,  Crewe  v. 
Dickeny  T.  1798-  4  Ves.   97^ 

51.  Undertaking  to  do  a  thing,  if  the 
will  is  not  changed,  U  binding.  Bifrne  v« 
Godfreyy  T.  1798.  4  Yes.  10.  Vide  post, 
tit.  Promises  parol, 

52.  A  parpl  agreement  may  be  dis- 
charged by  parol.  Gibbons  v.  County  T. 
1799.  4  Yea.  848. 

53.  An  agree  men  ty  to  bo  enforced  in 
equity*  mu^t  be  proveid  :  it  must  be  rea- 
Booabfe,  and  the  parties  must  have  full 
knowledge  of  the  rights  they  act  upon, 
and  of  all  the  doubts  and  difficulties  that 
arise.  With  these  requisites  an  agree- 
ment shall  be  binding,  though  it  after- 
wards turns  out  that  one  party  gains  a 
superior  advantage.  S.  C. 

54.  Transfer  of  stock  by  way  of  loan, 
at  5  per  cent,  secured  by  bond,  with  con- 
dition to  replace  the  stock  in  six  months, 
and  to  pay  5   por  cent,   interest  in  the 

^  moan  time.  The  slock  was  not  replaced, 
and  being  depreciated,  the  obligee  is  en- 
tilled  to  the  value  of  the  stock  at  the  time 
of  (he  transfer,  with  interest  at  5  per 
cent*  to  the  date  of  the  report^  credit 
being  given  for  some  payments,  on  ac- 
count of  the  principal.  Forrest  v.  ElweSy 
E.  1799.  4  Yes.  492. 

55.  The  time  at  which  a  contract  is  to 
be  performed  is  material.  S.  C.  Har- 
rington V.  Wheeler,  4  Yes.  689-  S.  P. 

bG*  Under  an  agreement  to  take  offa 
discount  above  5  per  cent,  for  prompt 
payment,  though  according  to  the  custom 
of  the  trade,  the  creditor  cannot,  upon 
failure,  charge  more  than  5  per  cent. 
Exp.  Aynsworthj  T.  1799-.  4  Yes.  67 S. 

57*  Compensation  for  non-performance 
of  an  agreement  is  not  a  mode  of  equit- 
able relief.  ■Clinany*  Cooke,  M.  1802. 
X  Sch.  &  Lef.  25. 

58.  If  there  be  an  uncertainty  as  to 
the  terms  of  an  agr'eeraent,  it  cannot  be 
carried  iaio  execution,  even  though  rer 


duced-  to  writing.  Lindsay  v.  Lynek,  T. 
1 804.  2  Sch.  &  Lef.  7.  Vide  ^rodie  v. 
St.  Paul  1  Yes.jun.  326. 

59.  .If  a  person  contracts  to  do  a  thing 
which  he  can  do  himself,  or  has  the 
me^ns  of  compelling  others  to  do,  equity 
will  compel  him  to  do  it  unless  it  be 
highly  unre^isonabie,  in  which  case  the 
other  party  shall  not  be  held  to  the  con- 
tract ;  and  if  he  refuses  to  give  it  up, 
equity  will  not  decree  a  specific  per- 
formance, but  leave  him  to  recover  da« 
mages  at  Jaw.  Costigan  v.  Hastier,  ^  M. 
1804.  2  Sch.  &  Lef.  l66. 

60.  The  court  will  execute  a  contract 
in  equity  though  the  consideration  be 
inadequate,  if  no  fraud,  byt  without 
costs.  Burrowes  v.  Lock,  E.  1805.  10 
Yes.  471. 

61.  In  the  case  of  a  conveyance,  by 
bargain  and  sale,  %vhich  cannot  be  com- 
pleted as  a  .legal  conveyance  without  en- 
rolment, yet  that  very  instrument,  though 
only  inchoate  and  not  complete  to  pass  the 
property,  is  in  equity  evidence  of  an 
agreement  to  eonvey,  and  the  conscience 
is  bound  to  make  further  assurance,  that 
obligation  arising  from  the  payment  of 
the  money.  Mestaer  v.  Gillespie,  H. 
1800.     11  Yes.  625. 

62.  Contracts  contrary  to  the^  policy 
of  the  law  may  be  set  aside  without  evi- 
dence of  fraud ;  as,  for  instance,  a  deed 
of  gift  by  a  client  to  an  attorney,  by  an 
heir  to  bis  guardian,  the  purchase  of  a 
reversion  from  a  young  hrir,  a  trustee 
selling  to  himself,  &c.  Morse  v.  Royal ^ 
H.  1806.  12  Yes.  371.  Vide  Wells  v. 
MiddietoD,  cor.  Thurlow,  C.  cited  from  a 
MS.  note. 

GS*  Where  the  object  of  one  of  the 
parties  contracting  would  be  defeated  by 
delay  in  the  execution  of  it,  if  the  other 
party  delay,  he  shall  not  afterwards  be 
allowed  to  insist  on  a  performance. 
Crofton  v.  Ormsby,  H.  1 806.  2  Sch.  & 
Lef.  604. 

64.  A  fixed  price  is  an  essential  ingre- 
dient in  a  contract  of  sale,  without  which 
it  is  valid  and  complete  only  when,  and 
if,  the  party  to  whom  it  is  referred  shall 
fix  it ;  otherwise  the  contract  is  totally 
inoperative.  Milnes  v.  Crery,  M.  1807. 
14  Yes.  407. 

65.  An  agreement  for  the  purchase  of 
an  attorney's  business  not  such  as  equity 
can  carry  into  execution,  because  the  bu- 
siness arises  out  of  the  confidence  re- 
posed by  ethers  in  the  skill  and  integrity 
of   the  individual;    and     therefore    the 
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coort  win  feel  at  a  loss  in  telling  the  one 
party  what  he  is  to  do;  or  the  other  what 
ne  can  eiact.  Boztmy'  FarloWy  E.  1816. 
1  Meriv.  459*  Vtde  Bnun  v.  Guy,  4  East 
190.     Crntwell  r.  Lye,  17  Ves.  SS5. 

66.  A  voluntary  agreement  endorsed 
on  a  lease  by  one  who  was  not  a  party 
to  it,  but  only  a  reinaind6r-man,  is  not 
binding.  Bawling  v.  Milly  T.  1816.  1 
Mad.  541. 

67*  Agreeibent  between  a  citizen  of  the 
United  States  and  an  American  who  was 
an  English  subject,  for  the  exportation  of 
goods  from  England  to  America,  on  their 
joint  account  in  time  of  war,  ^  provided 
peace  was  not  likely  to  take  place"  at 
the  time  of  shipping  the  goods.     This 
was  *held  an  illegal  contract,  though  the 
goods  shipped   according  to  it   did  not 
leave  the  place  till  after  peace' was  made ; 
and  though  the  defendant  had  not  relied 
on   the    illegality  of   the   contract  as  a 
ground  of  defence,  the  court  itself  setting 
up  the  objection.     Evans  v.  Richardson^ 
M.  1817.  3  Merir.  469. 


fiS 


against. 


S^.  IVuttees  will  not  be  compelled  to 
perferm  an  agreement,  entered  into  un. 
der  mistake,  to  sell  for  an  inadequate  con- 
sideration. jBrt^^T.  jRtce^  M.  1819*  1 
Jac.  &  Walk.  74. 

69.  A  ^arty  obtaining  an  agreement  by 
a  partial  misrepresentation,  is  not  entitled 
to  a  specific  performance,  even  on  waivy 
ing  the  part  affected  by  the  misrepresen- 
tation ;  for  the  effect  of  partial  misrepre- 
sentation Is  not  to  alter  or  modify  the 
agreement  pro  tanio,  but  to  destroy  it'en- 
tirdy,  and  to  operate  as  a  personal  bar 
to  the  party  who  has  practised  it,  because 
of  the  mala  fide*  of  the  transaction.— 
Viscottni  Qtrmant  v.  Tadntrgk,  M.  1819. 
1  Jac.  &  Walk.  112.  8eo  Cadman  v.. 
Horner^  18  Yes.  10. 


See  more  as  to  the  specific  performance 
of  contracts  between  vendor  and  purcha- 
ser, postp  tit.  Purchaser^  i.  Iv. 


AGREEMENT   11. 


fVhtre  Equity  mil  relieife  against  unreasonghh  and  other  Agreements. 


70.  A.  an  attorney,  being  sick  of  the 
disorder  whereof  he  died,  takes  B.  as 
his  clerk,  and  receives  with  him  120^, 
and  by  articles  agrees  with  the  father  of 
6.  to  return  60/.  of  the  money  if  A.  died 
within  the  year ;  A.  died  within  three 
weeks.  The  executor  of  A.  decreed  to 
pay  back  100  guineas.  Newton  v.  Rowse^ 
T.  1687.  1  Vern.  460.  1  Eq.  Ab.  308, 
pi.  3. 

71-  Agreements  obtained  from  young 
heirs,  and  securities  taken  for  the  pay- 
ment of  great  sums  of  money  on  the 
death  of  their  ancestors  for  goods  sold  at 
extravagant  prices,  will  be  set  aside  on 
payment  of  the  true  value  which  each 
person  respectively  received  ;  and  though 
the  security  p;iven  by  the  young  gentle- 
man was  joint,  yet  one  shall  not  answer 
for  wliat  the  other  received.  Bill  v. 
Priee^  T.  l637.     1  Vern.  467. 

72.  A.  articles  to  sell  lands  to  B.  for 
15,000/.,  ihe  whole  to  be  paid  in  money, 
or  so  much  laud  returned  as  would  make 
up  what  he  paid  short  of  1 3,000/.  A 
conveys  part  of  the  lands  to  B.,  and  by 
his  persuasion  values  that  part  at  an 
under-value,  and  then  B.  sells  this  part 
to  C,  and   afterwards  would   have  re- 


turned so  much  of  the  lands  as  would 
make  up  the  1 5,000/.  Articles  set  aside 
as  unreasonable,  but  the  sale  to  C.  to 
stand.    Whorwood  v.  Simpson^  M.  1690. 

2  Vern.  186. 

73.  A.  articles  on  behalf  of  B.  to  pur- 
chase some  houses  in  Jamaica,  and  co- 
venants to  pay  800/.  for  the  same,  but 
the  houses  are  afterwards  destroyed  by 
an  earthquake ;  though  A.  had  no  effects 
of  B.  in  his  hands,  yet  decreed  to  nay 
him  the  800/.  Cass  v.  RudelejM.  1(^2. 
2  Vern.  280.  In  Pope  v.  Roots,  7  Bro.^ 
P.  C.  184,  Lord  Apsley  said,  this  case 
was  wholly  misrepresented  by  Vernon. 
Note-  By  the  printed  cases  in  the  House 
of  Lords,  it  appears  that  A.  admitted  in 
his  answer  to  have  700/.  of  B/s  in  his 
hands,  residue  of  the  purehase-money ; 
and  the  decree  for  payment  was  founded 
on  a  good  title  having  been  made  to  him 
of  the  premises. 

74.  Equity  will  not  relievo  againt  the 
terms  of  an  agreement,  though  it  may 
seem  in  the  nature  of  a  penalty.  Small 
V.  Lord  Fitzwilliam^  M.  l699.  Pre.  Ch. 
102. 

75.  A  party  to  an  agreement  cannot 
allege  it  unfair  against  a  person  to  whoni 
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k  is  assigned,  he  hioiself  beiog  a  sub- 
scribing witness  to  the  assignment.  JFirc 
brace  v.  Moore,  E.  1701.  CoUes'  P. 
C.  188. 

76*  Agreement  to  pay  §00/.  on  the 
other's  procuring  a  commission  in  the 
marines  for  him,  and  bond  for  the  mo- 
ney, if  the  commission  be  procured ; 
though  the  obligor  refuse  to  accept  it,  on 
the  scruple  of  taking  an  oath  required  by 
statute,  yet  he  will -not  be  relieved  against 
the  bond  in  a  court  of  equity.  Ivtfe  v. 
Ashcy  H.  1702.  CoUes'  P.  O.  267.  Pre. 
Ch.  J99.  4  Vin.  406. '  10  Vin.  129.  1 
Vern.  98,  99.  Forr.  104.  See  Law  v. 
Law,Forr.  141.  S  P.  W.  393;  and  in 
Harrington  o.  Duchastel,  1  Bro.  C.  C. 
121,  a  perpetual  injunction  was  granted 
upon  public  policy,  though  tlie  office  was 
not  within  the  statute  of  5  &  6  Ed.  6. 

77'  Equity  will  not  carry  unreasonable 
bargains  into  execution  $  and  therefore 
where  A.  agreed  to  pay  B.  240/.  a  year 
for  his  beard,  lodging,  &c.  the  agreement 
was  set  aside,  and  the  Master  directed  to 
inquire  what  accommodation  A.  had,  and 
what  B.  reasonably  deserved  for  the 
same,  and  to  make  him  an  allowance  ac- 
cordingly. Stanhope  y,  Toppe,  T.  1720. 
2  Bro.  P.  C.  183.    5  Vin.  583,  pi.  32. 

78.  Equity  will  not  supply  a  defect  in 
a  written  agreement,  intended  to  be  a 
part  of  the  agreement,  but  not  inserted 
in  it.  Bvuted  v.  Coleman,  T.  1720. 
Buob.  65. 

79-  A.  articles  to  buy  land,  and  pays 
part  of  the  purchase-money ;  afterwards 
be  enters  into  several  orders  of  court  to 
pay  the  residue  by  such  a  day,  or  in  de- 
fault to  give  up  the  articles,  and  lose  what 
he  had  paid.  The  court  will  relieve, 
though  these  articles  have  not  been  com- 
plied with.  Vernon  v.  Stephens,  T.  1722. 
2  P.  W.  66.  Vide  Mackreth  v.  Marlar, 
M.  R.  10th  July,  l7S6r  where  his 
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UnreasmuMe,  where  relieved  againd. 


cor 


Honour  decreed  a  contract  to  be  deliver- 
ed up,  the  purchaser  having  died  shortly 
after,  and  a  suit  for  an  account  of  his  as- 
sets being  then  depending. 

80.  An  agreement  to  give  40  years 
purchase  for  fen  land,  was  set  aside  as 
extravagant.  Kien  v  Stukcley,  M.  1722. 
2  Bro.  P.  C.  396.     Gilb.  Rep.  155. 

81.  Equity  will  relieve  against  the 
penalty,  for  not  performing  an  unreasona- 
ble contract.  Thompson  v.  Harcourt,  II. 
1722.  2  Bro.  P.  C.  415.  5  Vin.  548, 
pi.  9. 

82.  An  agreement  between  two  who 


because  upon  partition  it  proved  unequal 
and  unreasonable  on  the  part  of  one. 
Tristram  v.  Mdhuish,  M.  1722.  2  Eq. 
Ab.  56,  pi.  4.  <tnte,  pi.  23. 

83.  If  an  agreement  or  contract  for 
South  Sea  stock  be  executed,  the  cou^t 
will  not  break  into  it :  if  it  be  executory, 
the  plaintiff  must  seek  his  remedy  at  law. 
Capjpur  v.  Harris,  M.  ♦  1723.  Bunb. 
135. 

84.  It  is  against  natural  justice  that  any 
one  shall  pay  for  a  bargain  which  he  can* 
not  have  ;  as  if  I  article  to  buy  a  house, 
and  the  house  is  burnt  down  before  the 
day  of  payment,  I  am  not  bound  to  pay 
the  money.  Stent  v.  BaUis,E.  1724%  2 
P.  W.  220.  Vide,  Cass  v.  Rudele,  2 
Vern.  280.  This  case  was  reheard  b^. 
fore  Lord  King  in  M.  1725.  Vide  2  Eq. 
Ab.  57,  (n.) 

85.  A  written  agreement  being  unrea- 
sonable, the  court  would  not  carry  it  into 
execution,  but  decreed  that  it  be  deliver- 
ed to  the  party  for  whose  benefit  it  was 
designed,  that  he  may  have  an  opportuni- 
ty to  make  the  most  of  it  at  law.  Squire 
v.  Baker,  H.  1726.  5  Vin.  Ab.  549,  pi. 
12.  2  Eq.  Ab.  58,  pi.  9. 

86.  Bill  for  performance  of  an  agree- 
ment comprised  in  the  condition  of  aa 
obligation:  plaintiff's  father  had  five 
houses  in  B.  in  right  of  his  first  wife;  he 
took  a  second,  by  whom  he  had  the  de- 
fendant, and  he  then  purchased  two  other 
houses  in  B.  On  the  marriage  of  plaia- 
tiff  with  E.,  plaintiff  entered  into  a  bon4 
to  his  father,  conditioned  thus:  ^^  Where^ 
as  the  obligee  had  given  all  his  houses 
in  B.  to  the  heirs  of  the  body  of  plaintiff 
for  ever,  by  will ;''  but  no  statement  was 
made  of  what  sum  plaintiff  wasuto  pay,  ia 
defeasance  of  the  obligation.  Defendant 
was  executor  and  residuary  legatee  to 
the  father :  the  will  mentioned  in  the  bond 
was  not  to  be  seen.  ,  It  was  proved  that 
the  father  never  intended  that  plaiutifi' 
should  have  more  than  the  five  houses, 
and  that  he  had  settled  the  other  two  ou 
defendant.  But  plaintiff  desired  to  take 
advantage  of  the  scrivener's  error  in  draw- 
ing the  obligation.  Bill  dismissed  as  against 
reason  and  equity.  Hunburn  v.  Curtis^ 
H.  1730.    Fitzg.  iia. 

87*  An  executor  in  trust,  who  had  no 
legacy,  and  where  the  execution  of  the 
trust  was  likely  to  be  attended  with 
trouble,  at  first  refused,  but  afterwards 
agreed  with  the  residuary  legatees,  in 
consideration  of  100 guineas,  to  act;  but 


<i( 


hid  a  Joint  undivided  interest, set  aside, 'he  dying  before  the  trusi  was  coroplctpd. 


AORECSENT  0.  *  JQt.  i^ 

UnreoMOHoiU,  where  ftHtmi  mgmiut.    Sptdfic  Perfirm^ue  itermi. 
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his  exeeaton  hnmgfat  a  bill  to  te  allowed 
these  100  guineas  out  of  the  tnisMK>iiej 
in  their  haods :  the  conrt  disallowed  ihiib 
demand.  Goiuld  v.  Fluttooody  M.  1739. 
3  P.  W.  251,  252.  (n.)  Vidt  Salk.  155. 
Beldwin  V.  Banister,  Powell  «•  Glover, 
Scattemiod  v.  Harrison,  Mos.  128. 

88.  There  may  J>e  a  degree  of  nafiur* 
nets  in  ohtaioing  articles  for  the  pnrcbase 
of  an  estate,  for  which  this  court  will 
not  set  them  aside,  but  will  refuse  its  aid 
to  carry  them  into  execution;  and  if  the 
party  who  obtained  such  articles  hath  been 
in  possession,  and  made  lasting  improve- 
nents,  he  shall  he  allowed  for  them  on 
consenting  to  deliver  up  the  articles  and 
account  for  the  profits ;  otherwise,  if  he 


Amb.  331.     Vide  Dclanwe  v.  Smilh,  1 
Ch.  Cs.  lia     Volootary  coo^»ositaotts 
must  be  paid  at  the  liflM,  1  Eq.  Ab.  28^ 
pi.  3.    Skwell  r.  Musson,  1  Vern.  210. 

93.  An  agreement  for  an  annuity,  to 
he  naid  daring  the  joint  lives  of  plidntiff 
and  his  uncle,  in  consideration  of  a  sua 
to  be  paid  on  the  deadi  of  the  uncle  with- 
out issue,  and  the  annuity  paid  during 
the  uncle's  lift.  Bill  to  set  it  aside  dis- 
missed. Bemle^  v.  Actan^  H«  178d.  2 
Bro.  C.  C.  17. 

94.  An  apothecary  gave  his  patient 
fifty  guineas  to  receive  5001.  or  an  annui- 
ty of  100/.  if  he  should  survive  a  year, 
which  he  did :  bill  against  executors  dis- 
missed, as  plaintilT  could  not  succeed  at 


goes  to  law,  and  iails  there*     Saimge  v.  |  law,  but  without  costs,  on  account  of  the 


7«yIor,H.  1736.     Forr.  2S4. 

89.  In  treaties  for  an  agreement,  a  wil- 
ful concealment  of  a  material  fsct  by  one 
of  the  fMrties,  in  order  to  keep  the  other 
in  ignorance,  and  to  profit  by  that  igno- 
rance, is  a  gross  fraud,  and  will  in  equity 
set  aside  the  contract.  Meade  v.  WMj 
E.  1744.    4  Bro.  P.  C.  497. 

90>  Agreement,  if  reasonable,  and  to 
settle  miMy  disputes,  and  no  unfair  ad- 
vantage, ought  not  to  be  set  aside  because 
the  party  was  drunk,  or  paternal  autho- 
rinr  exercised.  Cery  v.  Ceryy  T.  1747* 
1  Vee.  19.  See  Lord  Eldtm^s  observa- 
tions on  this  case,  in  Stoekley  e.  Stock- 
ley,  1  Yes.  &  B.  25. 

91*  Agreement  relating  to  distribution 
of  personal  estate,  set  awde  though  rati- 
fied, the  value  appearing  to  be  greater 
thtn  was  known  at  the  tinm  of  agree- 
ment* CocJumg  r.  Pratt,  E.  1750.  1 
Yes.  401. 

92.  Court  relieved  against  breach  of  an 
sgreement  by  recetviog  rent,  on  making 
compensation.    Rase  v.  Rase,  M.  I75& 


money  sctoally  advanced,  which  must 
have  been  repaid  upon  a  bill  to  set  aside 
the  agreement.  Priesdey  v.  J/VUkiamn^ 
T.  1790.     1  Yes.  jun.  214. 

95.  A.  agreed  to  sell  goods  to  B.,  to 
be  accounted  for  in  part  of  a  debt  to  B. ; 
G.  with  notion  agreed  to  sell  the  goods  as 
factor  \  he  was  not  allowed  to  retain  for 
a  debt  due  to  him  from  A*  Wefountih 
V.  Bawuetj  H*  1792.    1  Yea.  jun.  416. 

96.  Property  in  a  cargo  transferred  by 
bill  of  sale  signed  by  vendor  and  vendee ; 
but  by  a  new  agreement,  stgned  by  theoi 
before  they  parted,  that  it  shall  be  sold 
and  accounted  for  by  the  faetor  for  tile 
vendor,  it  n  reduced  to  an  agreement,  and 
therefore  there  is  a  remedy  m  eqni^^..* 
S.C. 

97*  Covenants  are  conetnied  In  e^ity 
as  at  law,  but  the  court  will  relieve 
against  a  strict  performance  upon  eouitn- 
ble  circnmstanees,  and  no  wilful  demnlt. 
Eaton  V.  Lyen,  E.  1798.    3  Yes.  790. 

98.  A  1^1  instrument  is  not  to  bo 
construed  by  the  acu  of  the  parties.  S.  C. 
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m^e  a  tftdfic  Performance  of  a  Covenant  or  Agreement  tntt  be  decretd.{9) 

Where  not.{y) 


(a).  Where  decreed. 

99*  An  undo,  in  consideration  of  na- 
tsral  love,  snd  in  order  to  reconcile  the 
fiimily,  covenants  to  settle  his  estate  on 
bis  nephew. .  This  covenaotshall  be  exe* 
otted  in  specie,  though  objected  that  the 
remedy  is  at  law.  WiBeman  v.  Roper, 
1645.  1  Ch.  Rop.  158.    The  like  agree- 

YoL.  I.  8 


ment  was  decreed  in  specie,  under  the 
like  obfection.  Woo^  r.  Tyrrdy  1645. 
Cary,  84. 

lOO.  A.  bed  a  lease  firom  a  denn  and 
chapter,  which  he  sold  to  B.,  and  it  was 
agreed,  that  upon  A.'s  abating  part  of  the 
purchase-money,  B.  should,  upon  the  res- 
toration of  the  king,  and  dean  and  ^1»^ 
tcf;  rc-conTey  w  A.    Objected  that  tW* 
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^fdjic  Ferfarmanct  dttned. 

vfBS  in  nature  of  m  wager^  tfnd  detenDina«> 
ble  at  law,  but  c^ecreed  to  be  performed 
in  specie.  Pikrker  r.  Pahur^  H.  1662. 
lCh.Ca.42. 

101.  A  man  cotenants  that  landt  set- 
tled for  a  jointure  are  4fM*  per  annumy 
the  jomture  being  deficient,  the  lieir  de- 
creed to  make  gomi  the  covenant  in  specie. 
Speaker.  Speake^  H.  l683. 1  Vem. 217- 

102.  Covenant  to  save  harmless  de* 
creed  in  specie,  to  wit,  the  principal  was 
decreed  to  indemnify  the  surety.  £,  of 
Manel^h  v.  Hafes^  M.  l68S.  1  £q.  Ah. 
17,  pi.  6.    1  Yern.  1 89*  2  Ch.  Rep.  1 46. 

t03.  The  condition  of  a  bond  was  to 
settle  certain  lands  in  such  a  manner  by 
such  a  day  :  the  obligor  died  before  the 
day,  and  so  saved  the  bond  at  law.  De- 
creed the  lands  to  be  settled.  Haiikam 
y.  9yland^  £.  1697.   Nels.  C.  C.  205. 

104.  Agreement *to  procure  A*  to  con* 
vey  to  B.  decreed  to  be  performed  in 
specie.  Bredehuwe  v.  Suiton^T.  1698. 
CoUes'  P.  C.  25. 

105.  One  is  bound  to  transfer  stock  be- 
fore a  certain  day.  Thoogh  the  stock 
was  much  riseuj  yet  the  defendant  de- 
creed to  transfer  the  9tock  in  specie,  and 
to  account  for  all  dividends  from  the  time 
it  ought  to  have  been  transfi^rred.  Gard* 
ner  v.  PulienfM.  1700.    2  Vem .  594. 

106.  A.  made  a  lease  of  ground,  and 
lessee  covenanted  to  boild ;  ho  then  as- 
signed his  lease  by  way  of  mortgage,  and 
dM  insolvent.  Bill  by  lessor  against  the 
mortgagee  to  execute  this  agreement  in 
speeie.  '  Decreed,  the  mortgagee  io  build 
according  to  the  agreement,  and  not  to 
quit  the  &ase,  though  ko  should  be  con- 
tent to  lose  his  money.  Anen.  M.  170J . 
2  Freem.  253.  Vide  Pilksngton  v.  Shal- 
ler,  2  Vorn.  $74.  Sparkes  o«  Smith,  2 
Vern.  275. 

107*  If  a  man  (in  company)  make  an 
ofler  of  a  bargain,  and  write  it  down  and 
sign  it,  and  another  take  it  up,  and  prefer 
his  bill,  equity  will  detrec  a  specific  per- 
formance of  his  bargain.  Coleman  v. 
Upeotty  H.  17O6.  5  Vin.  Ab.  527,  f^. 
17..  2  Eq.  Ab.  16,  pi.  3.  45,  pi.  9.  (n.) 
'  108.  A.,eorate  of  N.,  covenanted  with 
B.  to  build  a  house  upon  the  glebe  land. 
B.  briogs  a  bill  for  a  specific  perlbrmance 
of  the"  agreement,  and  it  was  insisted 
for  defendant  that  the  covenant  was  too 
loose  and  uncertain  to  be  performed  in 
specie,  both  in  respect  to  time  and  valbe, 
and  sounds  only  in  damages^  decreed,  a 
convenient  house  to  be  built,  and  for  that 
purpose  each  party  to  choose  two  com- 


missioners, and  if  they  canootagree,  4ien 
to  reaort  to  the  ordinary  of  the  diocese* 
AUen  V.  Heerding^  T.  1709*     2  £q.  Ab. 

17,  pi.  & 

109.  The  partners  in  certain  works 
enter  into  articles  with  A.  that  he  shall 
serve  them  as  their  manager  and  overseer 
during  kisHfe  ;  and,  besides  a  stipulated 
yearly  salary,  he  was  to  have  3s.  6cl.  for 
e\ety  cwt.  of  wii«  metdeby  Aun,  or  emy 
o^er  person  during  kis  Ufi,  A.  was  af- 
terwards discharged  by  the  partners  from 
their  service,  and  en  a  bill  brought  lor  ^ 
specific  performance  of  these  articles,  it 
was  decreed,  that  plaintiff  was  entitled 
to  all  the  advantages  thereby  stipulated 
lor  him,  except  35.  6rf.  payable  to  him 
ibr  every  cwt.  of  wire  made  at  the  mills  | 
which  Lord  Cowper  conceived  was  in« 
tended  as  a  reward  attending  the  prodoce 
of  the  works,  doring  such  lime  only  as 
plaintifi*  supervised  the  same.  Bat  this 
part  of  the  decree  was  reversed*  and  he 
was  held  to  be  entitled  to  this  allowanoe 
during  his  life.  Batt  v.  Cogge,  £.  1710. 
1  Bro.  P.  C.  296. 

«11<X  A.  enters  into  an  agreement  in 
wiiting  with  C.  lor  the  pnrehaae  of  ma 
estate,  if  a  good  title  could  be  osade.  B. 
(a  stranger)  afterwards  files  a  bill,  claiaB- 
ing  part  of  the  lands ;  C.  bnjrs  in  his 
claim.  C.  is  entitled  to  a  specific  exeen* 
tioB  of  the  agreements  MeuUr  v.  Cogky 
H.  1712.  Colles' P.  C.  438. 

111.  A.  t)eing tenant  Ibr  life  under  n 
settlement,  with  remainder  to  his  wife  for 
her  jointure,  remainder  to  the  issue  mate 
of  the  marriage;  remainders  over,  with 

I  a  power  to  revoke  all  the  uses,  except 
those  to  his  wife  and  her  issue.;  agrees, 
that  in  consideration  of  her  surrendering 
her  jointure  estate,  so  as  to  enable  him 
to  suffer  a  recovery,  and  raise  6000/.  to 
pay  his  debts,  he  would  re-eettle  his 
whole  estate  to  particular  uses.  The  sur- 
render was  made  and  tho  money  raised, 
but  no  re««ettlement  made  according  to 
the  agreement.  Held,  that  this  agree* 
ment  having  been  in  part  performed,  the 
parties  were  entitled  to  a  specific  execu* 
tion,  and  decreed  accordingly.  Herbert 
v.  Ld.  Winchelsea,  E.  1714.  1  Bro.  P. 
C.  44a 

112.  Bill  for  specific  perfermaace  of 
an  agreement.  A.,  doring  his  minority, 
by  himself  and  guardian,  having  entered 
into  articles  with  defendant  to  let  Um  si 
farm  at  a  certain  rate,&c. ;  defendant  ei»» 
ters  upon  the  farm,  and  'continues  thw 
possession,  and  pays  the  rent  after.  A. 
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caoM  of  age.    After  that  A.  cooveys  the 

inheritaace  to  plaintiff^  and  then  defend* 

ant  quits  tke  form,  insistiag  that  he  was 

oaly  a  tenant  at  will,  and  refuses  to  ac-* 

cept  a  lease  or  execute  a  counterparty  be- 

caaseA.  I>eiiig .  an  infant  at  the  time  of 

making  the  acreement,  was  not  bonndyand 

therefore  dewndant  eoght  not  to  be  boand 

by  it.     Decreed  per  UarcQurt^  C.    Thai  I 

plaintiff  should  execute  a  lease   to  de- f  agreement,  w&ich  was  decreed.     It 

fendant,  and  defendant  execute  a  cotto- 1  prored  in  the  cause  that  B.  had  left  his 


but  thai  the  court  would  sot  deteradoe 
upon. 

IJfi.  B.  being  seized  in  fee  of  an  estate 
in  H.  bjr  artlcfes,  sold  same  to  A.,  core- 
nantittg  to  make  a  good  title  by  the  !29th 
September,  172(^  and  A.  agreed  to  pay 
for  same  8001.,  being  forty  yean  pur- 
chase. A  bill  was  filed  in  the  Exche- 
quer for  a  specific  performance  of  this 


terpart  of  such  lease  to  plaintifi^  in  pur- 
suance cf  the  articles  ^  and  defendant  to 
pay  costs.  Clayton  v.  AMhdmtm^  T.  1714. 
9  Vtn.  Ab.  893,  pi.  4.  2  Eq.  Ab.  51 6, 
pi.  4. 

IIS.  C.  by  articles  on  his    marriage 
with  his   first  wife  covenanted,  that  all 


deed  with  A.,  and  that  there  was  no  just 
objection  to  his  title,  this  was  adflsitied  in 
the  Exchequer,  and  therefore  the  proofii 
were  not  read,  or  marked  as  read.  The 
Lords  did  not  resolme  whether  ao  exor« 
bitant  bargain  of  forty  years  purchase 
should  be  decreed  to  be  carried  into  exe* 


the  lands  which  he  should  purchase  dur- 1  cotioo  in  equi^,  because  B«  did  noc  prora 

«  B  %*  ^         sasa  1^  ■  fl.saa  a  »B*         ^^^a  •         ^.^^.a 


ing  her  life  should  descend  to,  or  be  set- 
Sled  upon  her  heirs  male  by  him.  No 
settlement  was  made  pursuant  to  these 
articles,  but  C.  upon  his  second  mar- 
riage settled  his  estate  to  diflS»rent  uses. 
Held,  that  the  only  son  of  the  first  mar- 
riage  wss  entitled  to  a  specific  perform'^ 
aace  of  these  articles,  and  a  conveyance 
to  him  was  decreed.  Cnsack  v*  Cusack, 
T.  1714. 1  Bro.  p.  C.  470. 
'  114.  Two  captainr  of  ships  of  war  enter 
into  an  agreement,  that  all  prises  taken 
by  etihor  of  them,  whether  in  the  ships 
they  then  had,  or  in  any  other  ships 
which  they  might  then  after  command, 
should  be  equally  divided  between  them. 
One  of  them  chained   his  ship,  which, 


that  he  had  iMide  out  his  title  by  39th 
September,  according  to  his  covenant, 
inasmuch  as  his  proo6  were  not  read  or 
marked  in  the  Exchequer^  and  the  ap* 
pellaat*s  admittanoe  of  that  indenture  was 
not  entered.  Mhem  r.  Siukeltp,  T.  1722. 
Gilb.  Eq.  Rep.  i:»5.  2  Bro.  P.  C.  396^ 
Vide  Lewis  o«  Ld«  Lechmere;  jitjf. 

117*  A.  being  seised  of  a  copyhold  es« 
tate,  attempts  to  surrender  it  to  the  use  of 
his  will,  with  a  resolution  to  devise  it  to 
B.  his  sister's  son ;  but  a  sorrepder  not 
being  practicable  (by  reason  of  some  ac* 
cidents,)  he  prevails  upon  bis  uster,  who 
was  his  heir  at  law,  to  aive  a  bond  con- 
ditioned to  surrender  at  ner  son's  request 
upon  payment  of  200/.    A.  dies  ;  B.  re* 


meeting  with  an  accident,  was  ordered  to  ceives  the  rents  and  profiu  sooae  time, 
be  laid  up,  and  it  was  some  time  before   '""  ^*"~  ^'"'  ""^    ^''^   *      '  '" " 

he  got  another ;  the  other  captain  conti- 
nued cmiaing  all  the  time,  but  objected 
to  account  for  the  prizes  which  he  took, 
during  the  interval  of  his  partner  being 
unemployed.  Held,  that  he  was  accountp 
able  for  all  the  prises  taken,  from  the 
date  of  the  agreement.  Ogle  v.  Somsm, 
T.  1715. 1  Bro.  P.  C.  530. 

1 1 5.  Bill  to  have  execution  of  articles 
for  the  sale  of  some  copyhold  lands  to 
plaintiff,  on  payment  of  538/.  to  defend- 
ant R.,  a  guinea  being  paid  in  part ;  and 
to  compel  the  lord  of  the  manor  to  admit 
plaintiff  in  fee  according  to  the  agreement, 
which  was  decreed  ;  but  there  being  no 
tender  of  a  surrender  to  the  lord,  and 
consequently  no  refusal,  he  was  to  have 
hie  costs.  Sa^fie  v.  Reevesj  H.  1722. 
Gilb.  Eq.  Rep.    188.     NoUj   Ld.    Cb. 

said,  this  seemed  to  be  a  bill  brought  ...  - 

to  get  at  the  minion  of  the  court,  whe-  in  dieeharge  of   specialty   ddits  which 
ther  plaintiff  had  bought  a  good  tifte; '  were  a  lien  on  the  real  estate-   Aspecille 


and  then  dies  intestate,  leanng  only  two 
sisters.     The  mother    administers,  and 
having  procured  herself  to  be  admitted 
tenant  to  the  copyhold.  Sec.  devises  it  by 
will  to  one  of  her  daughters,  and  sister 
of  B.    The  other  bisngs  her  bill  against 
the  devisee  for  a  spedfic  performance  oi 
the  condition  of  the  bond,  by'  which  sho 
would  be  entitled  to  a  moiety  of   the 
land.    Decreed,  that  the  mother  should 
be  considered  as  a  trustee   for  B*  her 
son,   and    that   a    surrender  and   con^- 
veyance    should  be   made  accordingly, 
upon  payment  of  the  200/.,  with  interest 
from  the  death  of  A.    Parks  v.  TfUsra, 
M.  1724.    10  Mod.  515.  Alison's  Ce^ 
9  Mod.  62.  is  said  to  be  S.  C. 

118.  A.  and  B.  enter  into  articles  for 
the  purchase  of  part  of  A.'s  estate.  A« 
dies  b^ore  a  conveyance  is  made,  and  his 
executors  pay  away,  the  personal  assets 


u 


AGREEMENT  III. 


SpedjU  Parfmrmanu  dearud, 

perCbrmance  of  these  aitidei  decreed,  I  child  for   their  lives.    The    man  di€8> 
for  that  the  sale  of  the  estate,  in  conside-  equity  will  compel  a  performance  of  the 


ration  of  the  purchase  money,  was  a  spe- 
cific lien  on  the  lands  by  the  constant 
course  of  the  court,  and  for  so  much  of 
the  purchase-money  as  the  lands  fidl  short 
to  answer  6.,  he  shall  come  in  as  a  spe- 
cialty creditor.  Charies  v.  Andrews^  T. 
1725.9  Mod.  151.  158. 

119.  A.  coyenanted  for  himself  and  his 
heirs  to  surrender  a  copyhold  estate  to 
certain  uses,  and  died  before  it  was  done. 
A>  bill  was  brought  against  the  hour  for 
a  spocific  peiformance  of  the  covenant, 
and  a  surrender  decreed  accordingly. 
Nteve  V.  Kui^  M«  1725.  9  Mod.  lO^ 

120.  On  a  bill  to  compel  performance 
of  an  agreement  for  uansferriog  50002. 
York  Buildings  stock  at  7A  5s.  per  cent. 
Defendant  demurred,  but  demurrer  over- 
ruled ;  for  the  case  might  be  attasded  with 
such  circumstances  as  would  make  it  just 
to  decree  a  specific  performance  of  the 
party's  own  agreement,  or  at  least  to  pay 
the  difierence.  CM  v.  NeiUrMle^  M. 
1725.  2  P.  W.  304. 

121.  Bill  for  the  execution  of  articles 
for  the  sale  of  lands  against  the  executors 
and  devisees  of  the  land  for  lifo,  and  the 
inftint  heir  of  the  vendor.  Decreed,  that 
the  articles  be  earned  into  execution,  and 
plaintiff,  upon  paying  the  purchase>money 
to  the  executors,  to  be  let  into  possession, 
and  the  execotora  and  devisees  to  make 
a  conveyance  to  plaintiff  at  his  cost,  and 
plaintiff,  to  hold  the  premises  against  the 
infont  heir,  who,  when  of  age,  was  to  con- 
vey to  plaintiff  and  his  heirs,  unless  he 
shows  cause  to  the  contrary  within  six 
months  after  he  comes  of  ago.  Siku  v. 
Xisfer,  H.  1726.  5  Yin.  Ab.  541,  pi,  28. 
2  £q.  Ab.  25,  pi.  28, 

122*  The  reason  why  specific  perform- 
ances are  decreed  in  Cliancerv,  is  be- 
cause  the  lien  is  subsisting  at  law,  and 
the  law  can  only  give  damages  which 
may  not  be  adequate.  Dr  Beitesworiky. 
Dtm  4*  ChanUr  of  St  PamPsj  M.  1726. 
Sel.  Ca.  Ch.  66.  S  Bro.  P.  C.  889. 

128.  Where  an  equal  agreement  can- 
not, by  reason  of  a  subsequent  act  of  par- 
liament, or  some  oth<*r  lawful  impedi- 
ment, be  performed  in  the  whole,  the 
same  shall  be  specifically  executed  in 
such  part  of  it  as  remains  lawful.    S.  C. 

124.  A  man  having  seduced  an  inno- 
cent woBMU,  by  whom  he  had  a  bastard, 
^ves  her  a  writing,  obtiging  himself  te 
pay  200tf .  after  hn  death  for  the  pur- 


agreement.  Anamdale  v,  Harrisy  U. 
1727.  2  P.  W.  438.  Affirmed  in  Dam. 
Proc.  8  Bro.  P.  C.445. 

125*  A  bond,  conditioned  to  convey 
lands  ffir  money  received,  is  considered 
in  equity  as  articles,  and  the  condition 
shall  be  performed  in  specie.  The  obli- 
gee having  been  in  possession  twenty 
years  need  not  prove  the  money  paid. 
Amm.  M.  1728.  Mos.  87* 

126.  Articles  by  a  guardian  for  sale  of 
timber  have  been  carried  into  execution 
by  a  court  of  equity.  Ciavering  v.  C7a- 
veringy  M.  1729.  Mos.  224. 

127*  Covenant,  in  consideration  of 
marriage,  to  settle  lands  of  $501.  per  an- 
num  on  husband  and  wife ,  and  the  issue 
male  of  tiie  marriage,  remainder  to  the 
brothers  of  the  husband.  Equity  wiU 
compel  a  specific  execution  of  this  cove- 
nant, and  not  put  tho  party  to  an  action 
of  covenant  in  the  trustee's  name.  Fer- 
MeM  v.  Vemmij  T.  1730.  2  P.  W.  594. 
W.  Kel.  9.  Affirmed  in  jD^m.  Pror..  4  Bru* 
P.  C.  26.  Vide  Osgood  0.  Strode,  2  P. 
W.  245.  Goring  e.  Nash,  S  Atk.  IS6. 
Stephens  o.  Truman,  I  Vea.  75* 

128.  A.  devised  money  to  be  laid  out 
in  land  and  settled  to  the  nse  of  B.  ta 
tail,  remainder  to  C.  in  fee.  B.  and  C. 
agreed  by  articles  to  divide  the  money. 
B.  died  without  issue  before  a  division  of 
the  money.  A  specific  execution  of  the 
articles  decreed  at  the  Rolls  in  favour  of 
B.'s  executor,  and -affirmed  by  Lord  7Vi2- 
bo'^  Carter  v.  Carter,  E.  J7«i3.  Forr. 
271.  278,  t74,  in  which  it  is  said.  Lord 
Talbot  laid  niucli  stress  on  tenant  in 
tail's  dying  without  issue. 

129.  A  court  of  equity  is  very  desirous 
of  bying  hold  of  any  just  grounds  to 
carry  agreements  into  execution  where 
entered  into  to  establish  the  peace  or 
save  the  honour  of  a  family  ;  and  where 
they  are  reasonable,  the  court  will,  if 
possible,  decree  a  performance.  Siapii- 
ton  V.  StapUton,  T.  ]  789.  1  Atk.  2  to 
10.  8u  Stockley  v.  Stockley,  1  Ves.  &  B. 
23.pM^. 

180.  Where  there  is  a  valuable  const- 
deration  for  an  agreement  on  all  sides, 
there  IS  sufficient  ground  to  come  into 
a  court  of  equity  ;  but  a  mere  volunteer 
is  not  entitled  to  come  there  for  execution 
of  an  agreement.    S*  C. 

181.  An  agreement  upon  a  supposition 
of  a  right,  or  a  doubtful  right,  though  it 


chasing  an  annuity  for  the  woman  and  >  nay  afterwards  come  otit  en  the  othe/ 


AGREEMENT  IH. 

Sptdjk  Perfarmatue  decreed* 

I  is  binding ;  and  the  right  shall  not 
prerail  against  the  agreettent  of  the  par- 
tias.  Btajnlimi  v.  SiapUiony  supra.  Vide 
Cann  o.  Cann,  1  P.  W.  726,  7. 

132.  But  otherwise  the  constant  rale 
of  the  court  is  to  order  the  money  to  be 
hid  out  in  land,  to  give  the  remainder- 
Bian  his  chance.     S.  C. 

133.  Specific  performance  of  a  parol 
agreement  will  be  decreed,  if  it  Is  admit- 
ted in  the -answer,  or  if  material  and  une» 
quivocal  acts  «re  done  in  part  perform- 
ance. Gnmter  v.  H(d$tyy  T.  1739.  Amb« 
58& 


give  140/.  more,  bat  H.  dying  soon  after j 
nothing  farther  was  done,  ncH*  the  con- 
veyance executed.  Lord  Hardmeked^ 
creed  the  agreement  to  be  carried  into 
execution  in  favour  of  the  administrator  ■ 
of  each  against  M.  and  the  heir  at  law  of 
H.  Lacon  v.  Mertinsj  M.  1743.  3 
Atk.  1. 

141.  By  articles  between  R.  F.  and  J. 
F.,  his  son^  previous  to  the  marriage  of 
the  latter,  an  estate  of  820/.  per  annum 
was  limited  to  the  son  for  life,  and  after 
the  determination  of  that  estate,  to  raise  a 
jointure  of  4002.  per  amamm  reat*«harge 


134.  Where  a  part  of  the  agreement  is  \  for  the  wife,  and  tben  to  trustees  to  pre* 

S9ve  contingent  remainders  to  the  sons 
in  tail  male,  and  afterwards  to  sons  by 
another  HMuriage,  and  there  is  no  other 
limitation ;  then  the  articles  take  up  the 
consideration  of  another  part  of  the  es- 
tate, and  limit  the  uses  there  to  the  same 
persons  as  in  the  first  aMntioned  lands, 
with  a  charge  by  way  of  additional  por^ 
tion  of  4000/.  to  the  daughters  of  R.  F., 
the  father;  and  after  limitations  to 
plaintiff.  Lady  G.,  one  of  his  daughters, 
and  her  heirs  male,  unless  R.  F.  should 
appoint  other  uses  under  his  band  and 
seal,  then  to  his  other  daughters  in  tail, 
then  to  J.  F^  then  to  the  right  heirs  of 
R.  F.— The  hthoT  died  in  1736,  the  son 


performed  ou  one  side,  it  is  but  conunon 
justice  it  should  be  carried' into  execution 
on  the  other.  Walker  v.  WaUker,  M» 
1740.     2  Atk.  100. 

135.  If  an  agreement  is  in  part  per- 
femied  by  one  of  Ae  parties,  it  is  too 
late  for  the  other  to  complain  of  fraud, 
surprise,  dsc.or  attempt  to. set  the  agree- 
ment aside-  en  that  account,  for  a  court  of 

.equity  will  decree  a  specific  performance 
of  the  remaining  part  of  it.  E,  of  Angh- 
9^9  ▼.  Atmedey,  E.  1741.  4  Bro.  P.  C. 
421. 

136.  Agreement  on  marriage,  to  set* 
tie  a  jointure  in  consideration  of  a  por- 
tion to  be  paid  by  the  wife's    father, 


though  the  portion  was  not  paid,  the  set- 1  survived,  who  directed  a  draft  to  be  pre- 
tlement  was  decreed  to  be  perfeimed.-— 1  pared  for  carrying  the  articles  into  exe»> 


Perkins  v.    Thornton^  T.  1741.     Amb 
502'- 

137.  A  proviso*  in  artides  lor  the  pur- 
chase of  an  estate,  that  if  either  should 
break  the  agreement,  he  should  pay  1002. 
to  the  other.  Defendant,  on  being  oSer^ 
ed  two  years  purchase  niore,  accepted  it, 
notwithstanding  his  agreement.— Lord 
Hardwicie  decreed  a  specific  perferfl»- 
ance  of  the  articles.  Howard  v.  Hop* 
kpnsj  T.  1742.     2  Atk.  37L 

138.  The  offering  to  pay  the  stipulated 
sum  will  not  vacate  the  agreement ;  for 
it  is  no  more  than  the  comaKMi  case  of  a  - 
penalty.     S.  C. 

139.  A  penalty  has  never  been  held  to 
release  parties  from  their  agreement ;  for 
though  incurred,  they  most  perform  it 
notwitlistanding*     S.  C. 

140.  H.  in  her  lifetime,  agreed  with 
M.  to  convey  tot  him  her  interest  in  a  life- 
estate  for  SOOI.,  to  be  paid  at  three  in- 
stalments, two  of  which  were  paid  by 
M.  accordingly ;  but  before  the  third 
payment  an  accident  happening,  which 
made  the  thing  more  valuable,  and  H. 
iyisting  on  an  advance,  M.  agreed  to 


cttttoo,  but  died  before  it  was  finished; 
the  legal  estate  in  some  of  the  lands  de- 
scended to  the  four  sisters  in  fee,  as  heirs 
both  of  father  and  brother.  Upon  a  biH 
brottght  by  Lady  G.  to  carry  the  articles 
into  execution,  and  to  have  the  entail  of 
the  estate  limited  to  her  settled  accord- 
ingly.—*The  articles  made  previous  to  the 
marrmge  of  J.  F.  decreed  to  be  carried 
into  execution  for  the  benefit  of  plain- 
tifi*,  his  eldest  sister.  Ooring  v.  Nask, 
M.  1744.     3  Atk.  186. 

142.  The  specific  execution  of  articles 
being  the  most  adequate  justice  in  gene- 
ral, the  court  will  not  leave  it  to  aa  ac- 
tion at  law.  Vide  Jenkins  v.  Keymis^  £. 
1668.  1  Lev.  15a  237, 238.  and  1  Cm 
Ca.  103. 

143.  Though  it  is  discretionary  in  the 
court  whether  they  will  decree  a  specific 
execution,  yet  it  is  so  on  certain  grounds, 
and  net  arbhrary,  but  governed  by  the 
roles  of  e(|uity.  Chring  v^'Niashy  supra* 
Jones  V.  Statkamy  If.  1746.  3  Atk.  389. 
S.  P. 

144.  In  a  question  between  relations 
in  the  same  degree,  the  rule  that  governs 


50 


the  eoart  in  thdse  cases  is,  whether  it 
woald  be  attended  with  hardship  or  not  ? 
Or  whether  a  soperior  or  iafener  equity 
arises  on  the  part  of  the  person  who 
^omes  for  a  specific  performance  ?  \i^ 
Fmck  V.  Id,  Winchelseaj  I  P.  W.  277. 
Holt  V.  Holt,  2  P.  W.  648. 

145.  Specific  performance  of  marriage 
articles  has  heen  decseed  in  the  court  of 
Chancery  eren  as  to  collaterals.  Vemam 
T.  Vemonj  T-  1731.     2  P.  W.  594- 

146.  The  court  will  not  decree  a  par^ 


I  AGREEAfENT  lU.  " 

Specific  Petfommuce  dicrud* 

149-  In  this  ease  a  specific  perfiirtki» 
ance  of  articles  executed  in  Cogland,  con* 
corning  the  boundaries  of  two  provineea 
in  America  was  decreed.  And  the  court 
said)  that  decrees  in  specie  were  prefera- 
ble to  damages  at  law«  Penn  ▼.  JU,  Hah 
tmarcf  T.  1750.     1  Ves.  444« 

150.  A  specific  performance  of  agrea* 
meats  will  not  he  decreed  without  consi* 
deration,  hot  lapse  of  time  may  he  re* 
lieved  against.     S.  C. 

151.  An  agreement  may  be  decreed  in 


tial  perfornance  of  articles^  but  where  |  specie,  though  it  could   not  be  enforced 
some    parts    appear  unreasonable,  they 


always  dismiss  the  bill.  In  cases  of  ftaud 
or  mbtake,  the  court  goes'  upon  another 
^ound,  and  relieves  against  the  settlement 
itself.     S.  C. 

147-  In  general,  ihe  comt  of  Chan» 
eery  will  not  entertain  a  bill  Tor  a  spe- 
cific perlbrmance  of  contracts  for  chat- 
teb,  or  which  relate  to  merchandise,  but 
leave  it  to  law,  where  the  remedy  is  much 
more  expeditious;  but  in  the  present 
case  the  agreement  not  being  fiual,  but  to 
be  made  complete  by  subsequent  acts,  a 
bill  to  carry  it  into  execution  was  allow- 
-ed.  Buxionv.  LUietf  T.  1746.  3  Atk. 
383.  385,  386.  Vide  eiiam  Cudd  e.  But- 
ter, 1  P.  W.  570.  Cappur  9.  Harris, 
Bunb.  135.  Dennison  e.  Westbrooke,  2 
Eq.  Ab.  161,  pi.  8.  5  Vin.  540,  pi.  22. 
Nutbrown  e.  Thoroton,  tO  Ves.^  l6l.  Ma- 
son e.  Armitage,  13  Ves.  37*  where, 
however,  the  party  wants  the  thing  in 
specie,  ho  can  only  have  it  in  equity. — 
Crrington  e.  Ayneaiy,  2  Bro.  C.  C.  343. 
10  Ves.  163.  Pusy  e.  Pusy,  1  Vem. 
2TS,  D.  of  Somerset  v.  Cookson,  3  P. 
W.  390.  Fells  e.  Reed,  3  Ves.  70. 
Lloyd  e.  Waring,  6  Ves.  773.  Lady 
Aroodell  e.  Phipps,  10  Ves.  139-  but  the 
court  will  not  enforce  a  contract  for  the 
sale  of  a  business,  or  of  the  good-witl  of  a 
trade.  Bozon  e.  Farlow,  l  Moriv.  449. 
8ed  vidi  Grutwell  v.  Lye,  17  Ves.  335. 
Vide  etiam  Wright  v.  Bell,  Dan.  95. 

148.  The  court  will  weigh  with  great 
nicety  cases  where  it  is  a  mere  personal 
chattel,  and  every  agreement  of  this 
sort  ought  to  be  certain,  fair,  and  just  in 
-all  its  parts,  or  the  court  of  Chancery 
will  not  decree  a  specific  performance. 
S.  C.  Underwad  v.  HiikeaZf  T.  1749. 
1  Ves.  279.  S.  P.  Jekyll,  M.  R.  in  Cud 
r.  Riitter,  1  P.  W.  570%  decreed  a  speci- 
fic performance  in  the  case  of  a  chattel, 
but  Lord  Parker  reversed  it;  and  it  has 
been  ever  ance  the  constant  rule  not  to 
retain  such,  a  bill. 


in  rem. 


S.  C. 


152.  A  copyholder  for  lives  where 
there  was  a  customary  right  for  the  wi- 
dow to  enjoy  for  life  the  whole  estate  of 
which  her  husband  died  seised,  articled 
for  the  sale  of  his  estate  for  a  valuable 
consideration,  but  died  before  the  snr* 
render.  The- widow  contended  her  free- 
bench  was  not  bound  by  the  articles. 
Per  Ld.  tfordindte-^Where  there  is  an 
agreement  for  the  sale  of  a  copyhold  ee- 
tate,  the  court  will  decree  a  performance 
against  the  as^gnees  of  a  bankrupt,  and 
against  an  heir  at  law;  so  in  strong  equity 
the  widow  should  be  bound.  Hinion  r. 
Hintonj  T.  1755.  Amb.  277*  Ifoie.  In 
thb  case  Lord  Heurdmieke  denied  the  an* 
thority  of  Musgravee.  Dash  wood,  2  Vem. 
45.  63.  but  kis  Lordship's  reasoning 
seemed  to  be  against  the  sentiments  of 
the  bar. 

153.  Agreements  are  not  carried  into 
execution  against  issue  in  tail  or  remaSn« 
der,  claiflung|isr/ar»MMi  doni,,  S.  C.  % 
Ves.  634. 

154.  An  undertaking  by  letter,  from 
A.,  devisee  of  real  estate  to  B.,  a  legatee, 
to  pay  interest  upon  her  legacy,  (which 
was  charged  on  the  estate)  provided  B. 
would  join  in  a  sale :«— Held  to  be  on  suA 
ficient  consideration,  it  appbaring  that  ae* 
veral  suits,  in  whicli  A.  was  engaged,  would 
be  thereby  terminated, and  the  estate  bet- 
tered ;(a)  and  a  neglect  to  notice  such  un« 
dertaking  in  a  subsequent  agreement  to 
sell,  is  no  waiver  of  specific  performance, 
therefore  decreed.  €hrifiih  v.  Shefieid, 
E.  1758.  1  Eden  73.  Vide  (a)  Stapilton 
V,  Stapilton,  1  Atk.  6.  aiile,  pL  129. 

155^.  Sale  of  an  estate  for  a  certain 
sum  of  money,  and  an  annuity  for  life, 
the  agreement  being  feir,  a  court  of 
equhy  will  decree  a  specific  perfommnce, 
although  the  party  die  before  any  pay- 
ment of  the  annuity.  Mortimer  v.  Cap* 
per,  T.  1782.     1  Bco.  C.  C.  156. 
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156*  BUI  for  performance  of  an  agree* 
meot  for  a  lease  from  plaintiff  te  defend- 
ants, A.  &  B.y  B.  had  become  incapable 
from  Infirmity,  of  doing  any  act  Order* 
ed  that  A.  ahoold  execute  itie  counter^ 
part)  and  B.  also  when  be  should  be  ca- 
pable. Pegge  V.  Skynner^  E.  17S4.  1 
Cox  2d. 

157*  B.  treats  with  A*  for  a  piece  of 
land,  having  an  intention  to  build  a  mill, 
to  whidi  the  consent  of  a  corporation  is 
neoeasaiyi  but  A.  refuses  to  treat  on 
condition ;  B.  fails  in.  obtaining  consent ; 
this  fiiilure  in  his  speculation,  is  no  de- 
fence against  a  bill  for  specific  perfonft- 
ance.  Adams  v.  Weare^  £.  1784.  1 
Bro.  C.  C.  5er. 


croed  doe,  and  having  been  tendered* 
Jaekstm  v.  Levery  T.  1792.  S  Bro.  C. 
C.  605. 

165.  Specific  performance  of  an  agre^ 
ment  to  purchase  may  be  decreed  after 
considerable  delay,  if  the  vendor  has  not 
demanded  his  deposit,  or  shown  a  deter- 
mination not  tu  proceed  in  the  purchase. 
Pincke  v  CurHs,  T.  1T9S.    4  Bro.  C.  C. 

329. 

166.  Upon  a  sale  of  reversion,  a  con- 
dition that  the  purchase-money  should 
be  paid  by  a  certain  tioie,  not  being 
complied  with  by  the  vendee,  vendor 
was  discharged  from  bis  contract.  Nem* 
man  v.  Rogers^  T.  1799. 4  Bro.  C.C.  S91  • 

1^.  The  conduct  of  parties,  loevim- 


158.    Bill    for    specific    performance  |  ble  accident,  Sbc.  may  induce  thecoort 


against  vendor,  the  vendee  being  in  pos- 
seasioD,  and  an  account  being  necessary 
af  the  vendee's  personal  estate,  referred 
to  the  Master  to  ^z  a  short  day  for  the 
paynsent  of  the  parcbase-money,  other- 
wise the  bin  to  be  dismissed  (quoad  Aec) 
with  costs.  8ir  Jame$  Lowvur  v.  Lady 
Andavetf  T.  1784.     1  Bro.  C  C.  396. 

199.  Specific  performance  not  decreed 
where  there  is  a  ceneealment  of  an  out- 
going oD  ibe  part  of  the  vendor.  Shirley 
V.  Siraiiom,  E.  1785.   1  Bro.  C.  C.  440. 

160.  Contract  for  purchase  in  lots. — 
No  title  can  be  made  to  two  of  them,  and 
others  had  been  deteriorated :  if  the 
former  areiiot  so  blended  with  the  others 
as  to  hyore  them,  a  specific  performance 
shaU  be  decreed.  P&ot  v.  SkargiMj  T. 
1786L    2  Bro*  C.  C.  Il8. 

161.  Equity  wiH  exercise  its  discretion 
ia  decreeing  a  specific  performance^*  or 
dismiss  the  bill,  though  flie  same  circum- 
stances would  not  induce  the  court  to 
cancel  an  aereement  on  a  bill  filed  far  that 
pntpoee.  l^tfsis  v.  Sym^ndsj  M.  1787- 
I  Cox,  402. 

162.  Smalt  deviations  from  a  plan 
agreed  upon  for  building,  not  material, 
Mberwiae,  if  obstinate  or  corrupt. — 
Craven  v.  IHckett,  M.  1789.  1  Ves. 
jon.  6B*  * 

l68.  A  eoort  of  equity  will,  in  many 
cases,  enforce  the  specific  execution  of 
agyeements,  where  the  deed  will  not  ena* 
bb  die  p*ny  to  recover  damages  at  law. 
Chmdaey  BrownioWy  £.  1791. 2  Ridgw. 
P.  C.  416. 

164.  A  contract  that  one  party  shall 
convey  an  estate,  and  the  other  grant  an 
aanoity,  i»baU  bo  carried  into  execution, 
though  tie  vendor  died  previous  to  any 


to  relieve  against  lapse  of  day  fixed  for 
completing  a  purchase.  Uoyd  v.  CoiUti, 
M.  J  793.  4  Bro.  C.  C.  469.  4  Ves. 
689.  (n.)  Vide  Alley  v.  Deschamps,  18 
Ves.  225. 

168.  Specific  performance  of  articles 
(6  grant  a  lease  to  plaintiff.  Decreed 
though  he  had  contradicted  to  undeitot 
contrary  to  those  articles,  WiOiaau  v, 
Cheyntj  H,  1696.     3  Ves.  59- 

169.  Agreement  in  writing  between 
landlord  and  tenant,  signed  by  the  land* 
lord,  for  a  new  lease  to  be  granted  at 
any  time  after  the  completion  of  repairs 
to  be  made  by  the  tenant  with  all  con- 
venient speed  :  but  blanks  were  left  for 
the  day  of  the  commencement.  The 
repafrs  being  completed,  the  landlord  ten- 
dered a  lease  to  commence  from  that 
time,  and  on  refusal  filed  a  bill.  The 
answer  admitted  that  the  agreement  was 
accepted,,  but  insisted  that  the  new  lease 
was  not  to  commence  till  the  expiration 
of  the  old  ;  and  so  it  was  decreed,  parol 
evidence  being  refused.  JPym  v.  Black* 
bumy  H,  1796.    3  Ves.  34. 

170.  An  agreement  was  entered  into 
between  a  landlord  and  his  tenant,  for  a 
lease,  which,  when  prepared,  the  tenant 
refused  to  execute,  saying  he  was  con- 
tent with  the  agreement,  which  lie  did/ 
not  attempt  to  repudi«ite.  This  is  no 
ground  for  refusing  him  a  sp4»cific  per- 
formance of  the  agreement.  Gourlay  v. 
D,  6f  Somcruf,  M.  1612.  1  Ves.  &  B. 
68.  Sec  this  case  fiilly  stated,  post^  tit. 
Landlord  Sf  Tenant^  i. 

171«  On  a  bill  for  specific  performance 
of  a  contract,  in  the  case  of  a  purchase, 
a  question  arose  en  the  clause  for  a  re- 
ference, which  was  confined  to  the  ex- 


payment  df  the  annuity,  one  having  ac-   ponses  of  the  conveyance,  but  the  parol 
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evideoce  of  the  attorney  who  drew  the 
contract  was  admitted  on  the  part  of  de*- 
fendaoiy  to  prove  that  it  was  the  inten- 
tion of  both  parties,  and  agreeable  to  his 
verbal  instructions  that  plaintlflT,  the  pur* 
chaser,  should  also  pay  the  expense  of 
making  out  defendant's  title.  Ranubat' 
torn  V.  Gosden,  M.  1812.  1  Yes.  &  B. 
165»  Ei  vide  Joynes  ▼.  Statham,  S  Atk. 
388.  Rich  V.  Jackson^  4  Bi^o«  C«  C.  514. 

6Ves.  334.  (nO 

172.  Bill  for  specific  performance  of  a 

contract,  must  charge  that  it  was  signed 
by  the  party,  or  his  agent  duly  autho- 
rised, and  that  anthority  must  be  either 
proved  or  admitted,  before  a  decree  can 
be  made.  Per  Elden,  C.  in  Howard  v. 
JMthwaitej  M.  1812.  1  Yes.  &  B.  208. 
Vide  posiy  title  Principal  4r  Ageni^  i. 

173.  Where  the  terms  of  a  contract 
are  ambignoas,  as  excluding  or  including 
the  timber,  the  purchaser's  bill  for  a  spe- 
cific performance  will  be  dismissed,  and  if 
he  insists  on  his  own  construction  through- 
out, be  cannot  compel  the  vendor  to  con- 


Beech,  Potter  V.  Potter,  1  Yes.  S2.  218> 
297. 437.  Gunter  r.  Halsey,  Amb.  586. 
Whaley  r.  Bagenal,  6  Bro.  P.  C.  45. 
Wfaitbread  v.  Brockhnrst,  1  Bjo.  C.  C. 
404.  Denton  r.  Stuart,  cited  I  Yes.  jun. 
329.  1  Fonb.  Tr.  Eq.  1(55.  175.  Whit- 
church 9.  Bevis,  2  Bro.  C.  C.  559-  Red- 
ding V.  Wilkes,  3  Bro.  C.  C.  400.  Se- 
veral other  cases  are  collected,  5  Yin. 
tit.  Contract. 

176,  It  is  now  established,  that  if 
defendant  has  concurred  in  a  material 
unequivocal  act,  by  which  he  has  ob- 
tained a  substantial  part  of  his  object,  as 
taking  possession  or  accepting  a  conside* 
rable  part  of  the  purchase-money,  he 
shall  not  be  allowed  to  retract,  and  plain- 
tiff^s  right  to  a  full  execution  of  the  con- 
tract has  attached ;  but  acts  merely  an- 
cillary and  introductory,  as  preparing  con- 
veyances, making  surveys,  valuations,  &c» 
though  attended  with  some  expense  to 
plaintiff,  will  not  sustain  an  i^reement 
upon  the  ground  of  part  performance.—* 
Acceptance  of  a  trifling  earnest  would 


vey  upon  the  terms  he  originally  offered.  |  probably  not  be  deemed  sufficient.     Aa 


Clowes  V.  ffiggenson^  T.  1813,  1  Yes. 
1^  B.  524.  Vi^  S.  C.  post  tit.  Evidence^ 
iv,  for  the  distinction  between  the  ad- 
mission of  parol  evidence  to  support  or 
reU\  the  specific  performance  of  a  con- 
tract fur  laud.. 

ne  ca$es  that  have  been  exempted  from 
the  operation  of  the  statute  of  frauds, 
upon  equitable  grounds j  are^ 

174.  First,  where,  in  consequence  of 
fraud,  the  provisions  of  the  statute  have 
not  been  complied  with.  Vide  Thynn  9. 
Thynn,  1  Yern.  296.  Oldham  o.  Litch- 
ford,  2  Yern.  606.  Lady  Mootacuto  9. 
Maxwell,  Pre.  Ch.  526.  1  P.  W.  6I8. 
1  Stra.  235*  Sellack  9.  Harris,  5  Yin. 
521,  pi.  31.-^  Walker  9.  VYalker^  2  Atk. 
98.  Joyuee  9.  Statham,  3  Atk.  388. 
Reach  9.  Kennegal,  1  Yes.  123.  I  Wils. 
227*  Anb.  67.  Barrow  r.  Greenough, 
3  Yes.  152. 

175.  Secondly f  where  the  agreement 
has  been  in  part  performed.  VSU  Floyd 
9.  Buckland,.  2  Freem.  268.  Butcher  9. 
Stapeley,  1  Yern.  363.  Pyke  v.  Wil- 
liams, 2  Yern.  455.  Lockey  9.  Lo^ey, 
Pre.  Ch:  519.  Foxcraft  9.  Lister,  Pre. 
Ch.  526.  Binsted  9.  Coleman,  Borret  r. 
Ciomeserra,  Bunb*  65*  94.  Pengal  9. 
Ross,  2  Eq.  Ah.  46,  pi.  12.  Aylesford's 
Ca.  2  Stra.  783.  Clerk  9.  Wright,  1  Atk. 
12.  La  con  r.  Mertins,  3  Atk.  1.  Owen 
i*.  Duvjes,  Alt.  Gen.  9.  Day,  Taylor  r. 


binding  the  parties,  it  is  not  the  node 
prescribed  by  the  statute ;  and  as  a  part 
performance,  it  Is  too  inconsiderable  in 
value.  This,  however,  appears  doubt- 
ful. Vide  Simmons  9.  Oomeliua,  1  Ch. 
Rep.  128.  Y0II9.  Smith,  3  Ch.  Rep.  L& 
Anon.  2  Freem.  128.  Seageod  t^.  Meale, 
Pre.  Ch.  560. 

177.  A  third  exuption  in  equity,  where 
the  answer  admits  an  agreement,  has  pre- 
vailed, to  bind  defendant  by  that  admis- 
sion* Vide  Croyston  9.  Bayaesi  Sy- 
mondson  9.  Tweed,  Pre,  Ck«  208. 374. 
In  Mortimer  9.  Orchard,  2  Yes.  jun.  24$» 
as  there  was  a  part  performance,  evi- 
dence was  received  of  the  terom  of  the 
agreement;  but  it  has  never  been  pre- 
tended that  the  admission  of  an  agree* 
ment  authoriaes  plaintiff  to  give  evidence 
of  the  terms. 

178.  The  frauds  against  which  the 
statute  b  directed,  are  those  of  setting  up 
fictitious  contracts  and  wills,  and  sup- 
porting them  by  perjury ;  Uiough  the 
statute  could  not  he  intended  to  oeun- 
tenance  fraud  or  perjury,  a  temptation 
to  perjury  is  held  out  to,  defeodaatt 
who  may  be  released  by  his  own  oath 
from  an  agreement,  which,  if  not  denied 
by  his  answer,  may  be  enforced  against 
him,  but  which  plaintiff  is  not  permitted 
to  support  by  evidence.  The  relief 
sought  is  in  opposition  to  the  statute^ 
which  is  to  prevent;  by  a  general  rule^ 
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mischiefs  arising  from  loose  contracts^ 
and  not  to  give  way  to  particular  in- 
stances of  hardship.  The  principal  cases 
on  this  subject,  are  Child  v,  Ld.  Godol- 
phin,  cor^  MaecUesfieldf  C  Whaley  t;. 
Bagenal^  6  Bro.  P.  C.  45.  Whitbread  v, 
Brockhurst,  1  Bro.  C.  C.  404.  and  Whit- 
church V.  Bevisy2  Bro.  C.  C.  559.  The 
result  seems  to  be,  that  the  statute  may 
be  used  as  a  bar  to  the  discovery. 

179.  The  efficacy  of  the  statute  has 
been  farther  restrained  by  Geman  v.  Sa- 
Ibbury,  1  Vern.  240.  5  Vin.  522,  pi.  sa. 


ance  from  articles  of  which  it  does  not 
purport  to  be  an  execution  ;  nor  can  the 
transaction  be  rescinded  by  the  court. 
S.  C. 

183.  AbHl  alleging  a  written  agree- 
ment may  be  sustained  by  evidence  of  a 
parol  agreement,  and  af^er  answer  ad- 
mitting an  agreement,  and  submitting  to 
perform  it,  the  bill  being  amended,  as 
to  other  circumstances,  the  defendant 
shall  not  take  advantage  of  the  statute  oi 
frauds  by  his  answer  to  the  amended  bill, 
but  a  specific  performance  shall  be  de* 


and  Legal  o.  Miller,  2  Ves.  299.     In  the!  creed,  apunier  v.  f^txgerold,  M.  1801. 


first  case,   it  was  held,  that    a    written 
agreement,  made  since  the  statute,  might 
be  discharged  by  parol ;  and  the  bill  for 
specific  performance  was  dismissed.     In 
each  of  the  two  last  cases,  an  agreement 
executed  according   to  the    statute  was 
discharged  by  a  subsequent  parol  agree- 
ment, of  which  evidence   was  given  on 
the  ground  of  part  performance ;  for  this 
purpose  the  evidence   must  prove  a  dis- 
tinct,  subsequent,     independent     agree- 


ment; for,  except  in  a  case  of  direct 
fraud,  evidence  of  what  passed  before, 
or  at  the  time  of  the  transaction,  cannot 
be  received  to  contradict  or  vary  an 
agreement  couformable  to  the  statute,  or 
to  introduce  any  new  term.  Vide  Bin- 
sted  9.  Coleman,  Bunb.  65.  Ld.  Irnham 
r.  Child,  1  Bro,  C.  C.  92.  Hare  r.  Shear- 
wood,  3  Bro,  C.  C.  168,  1  Ves.  jan.  241. 
Brodie  ».  St.  Paul,  1  Ves.  jun.  326,  Jor- 
dan r.Sawkins,  3  Bro,  C.  C.  388.  1  Ves. 
jun.  402.  Rich  v.  Jackson,  4  Bro.  C.  C. 
514.  and  Rosamond  v.  Ld.  Milsington  ; 
in  which  Ld.  Kenyon,  when  M.  R.  re- 
fused parol  evidence  that  an  annuity  was 
to  be  redeemable.  See  observations  on 
the  Statute  of  Frauds,  1  Fonbl.Tr.  Eq. 
1 68.  n.  (d.)  171.  n.  (e.) 

180.  In  Foster  v.  Hall^  3  Ves.  712. 
Ardcn,  M.  R,  thought  the  court  had 
gone  too  far  in  taking  cases  out  of  the 
statute  of  frauds,  on  the  ground  of  part 
perfc»rmance  of  an  agreement.  The  re- 
lief should  have  been  confined  to  com- 
pensation. 

181.  Specific  performance  of  an  agree- 
ment to  build  may  be  decreed  if  suffi- 
ciently certain,  but  a  general  covenant  to 
lay  out  a  certain  sum  in  a  building  of  a 
certain  value,  cannot  be  so  executed. 
Mosely  v.    Virgin^  T.  1796.  3  Ves.  184. 

182.  Though  a  formal  mistake  in  a 
deed  may  be  rectified  by  articles  of  which 
it  purports  to  be  an  execution,  essential 


6  Ves.  548.     Vide  Whitchurch  v,  Bevis, 

2  Bro.  C.  C.  559.     Child  9.  Oodolphin^ 
ibid.  666, 

184.  Objections  hj  a  purchaser  at  an 
auction,  1st,  that  a  way  round  and  across 
a  meadow  was  not  specified  ;  2d|  on  ac- 
count of  a  bidding  for  plaintiff;  a  spe- 
cific performance  was  decreed,  with 
costs.  Oidfieid  v.  Raund^  T.  1800. 
5  Ves.  508. 

185.  Where  the  time  at  which  a  con* 
tract  is  to  be  executed  is  not  material,  and 
there  is  no  unreasonable  delay,  the 
vendor,  though  not  having  a  good  title 
at  the  time  the  contract  was  to  be  exe- 
cuted,  nbr  when  the  biH  was  filed,  but, 
is  able  to  make  a  title  at  the  hearing; 
h  entitled  to  a  specific  performance. 
Wynn  v.  Mer^ariyT,  1802.  7  Ves.  202. 
A  vendor  is  entitled  to  the  opportunity 
of  making  a  better  title  before  the  master* 
Jenkins  v.  8tUeSj  6  Ves.  648. 

186.  Though  defendant,  resisting  a 
specific  performance,  may  go  into  parol 
evidence,  that  by  fraud  the  written  agree- 
ment does  not  express  the  real  terms; 
plaintiff  cannot,  for  the  purpose  of  cb- 
taining  a  specific  performance  with  a 
variation.     Woollam  v.  Hearn,  T.  1802. 

7  Ves.   211.     Vide    Buxton    v.  Lister, 

3  Atk.  383.     Walker  v.  Walker,  2  Atk. 
98.     Joynes  v.  Statham,  3  Atk.  388. 

187*  By  the  rule  of  law,  independent' 
of  the  statute  of  frauds,  parol  evidence 
cannot  be  received  to  contradict  a  written 
agreement.     S.  C. 

188.  The  principle  of  specific  perform- 
ance is  where  the  legal'remedy  is  inade* 
quale  or  defective.  F'lint  v.  BrandoUy  H^ 
1 803.  8  Ves.  163.  Vide  S.  C.  post,  tit. 
Landlord  and  Tenant,  i.  fully  stated. 
Vide  etiam  Errington  r.  Ayncsley,  4  Bro. 
C.C.  341. 

189.  Mere  difierence  in  value,  though 
considerable,  is  not  of  itself  a  sufficient 


additions  cannot  be  made  to  a  convey-  j  ground  for  refusing  a  specific  perform 
Vol*  I.  9 
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aDce  of  a  contract.    Eiaery  v.  Wase/T. 
180<>.     8  Ves.  517. 

190.  In  a  bill  for  specific  performance 
of  an  agreement  for  sale  of  an  estate  by 
defendant    to  plaintifiT:  plaintiff  stated 
that  defendant  had  proposed  to  convey 
all  his  estates  at  A.    to  C.and   W.  S.  in 
trust  to  sell  for  payment  of  debts,  and 
accordingly  an  agreement  was  endorsed 
by  way  of  defeasance  on  a  warrant  of  at- 
torney to  coi^fess  judgment  at  the  suit  of 
T.  and  another,  by   which  defeasance  it 
was  declared,  that  execution  should  not 
issue  for  two    months,    upon  condition 
that  defendant  should,  within  a  month, 
make  out  his  title  to  the  estate  at  A.,  and 
within  the  other  month  convey  to  C.  and 
W.  S.  in  trust  to  sell,  and  after  discharg- 
ing  incumbrances  to  pay  the  remaindt^r 
to  defendant,  and  the  judgment  in  the 
mean   time  to  stand  as  a  security.     No 
conveyances  were   executed,  but  prepa- 
rations were  made  for  the  sale,  uuder  the 
sole  direction    of  defendant,    with   the 
consent  of  the  trustees.     On   26th  Juno, 
defendant  gave  the  trustees  a  written  au- 
thority to  sell  the  estate  to  any  one  offer- 
ing  110,000/.,   though    the  conveyance 
was  not  executed  ;  and  on  6th   July,  de- 
fendant by  letter,  directed  the  auctioneer 
to  sell  the  estate  to  the  highest  bidder 
above  109,500/.     There  being  no  bidder 
at  the  )iale,  it  was  resolved  Xo  dispose  of 
the  estate  in  lots  :  and  the  estate   was 
divided  into  22   lots  by  defendant,   his 
solrcitor,   and   the  auctioneer,  who  fix«*d 
the  prices,  but  the  trustees   did  not  in- 
terfere.    At   the  Sale    the  principal   lot 
was  bought  in  for  19,350/.     Several  lots 
Kere  afterwards  sold  by  private  contract, 
the  auctioneer's  authority  being  general ; 
defendant  was  so  anxious  to  get  rid  of 
the  whole,  that  when  the  auctioneer  went 
out  of  town,  defendant  asked  him  what 
Was  to  be  done,  if  any  purcha;ser  should 
offer    in  his  absence,  to  which  the  auc- 
tioneer  replied,  that  he    transacted  great 
part  of  his  business  through  two  confi- 
dential clerks  P.  and  G.  who  would  enter 
into  contracts  for  him.     In  evidence  for 
plaintiff  it  appeared,   that  after  the  sale  a 
meeting  was  had  to  consider  of  the  lots 
unsold^at  which  defendant's  solicitor  de- 
clared that  defendant  has  desired  him  to 
offer  the  principal   lot  to  C.  the  trustee, 
or  to  his  rather  the  plaintiff.     C.  being  a 
trustee,  declined  the   purchase,    but  he 
afterwards   informed  the  auctioneer  and 
defendant's  solicitor  that  his  fatiier  would 
become  the  purchaser  at  20,000/-,  where- 


upon, in  the  absence  of  the  auctioncef, 
an  agreement  was  written  onone   of  the 
particulars,  and  signed  fur  plaintiff  by  his 
solicitor  and    by   the  auctioneer's  clerk, 
thus,  **  Witness  E.  P.   for  Mr.    S.  agent 
"for  the  seller."  Plaintiff's  solicitor  paid 
down  a  deposit  of  2000/.  ;  but  soon  after 
defendant  applied  to    C.   requesting  that 
plaintiff  his   father  would    relinquish  the 
purchase,  as  another   person  had  offered 
4?5,000/.,  but  plaintiff  refused.     Dtfcnd- 
ant  by  his  answer,   insisted   that   C.  was 
not    authorized   by  his     father  to   offer 
20,000/.,  and  he  relied  on  the  statute  of 
frauds  ;  he   also   insisted  that    S.  and  P. 
were  not  authorized  to  sell,  and  that  pay- 
ment of  2(XK)/.    could  not  be  considered 
a  part  perforraance.     P.  deposed  that  be 
signed  or  witnessed  the  contract  for  S.  a;* 
agent  for  the  seller  in  the  usual  course  of 
business  in  his  absence.  C.  df^posed,  that 
he  was  authorized  by   his  father  to  offer 
20,000/.     The    receipt   for   2000/.    not 
being  stamped,   an  objection  was  taken, 
whereupon  it  \%'as  allowed  to  be  stamped 
during  the   hearing.     Ld.   Ch.  deflated 
his  full  opinion  thai  P.  as  the  clerk  of  S. 
was  in  this  chs<3  an  agent  lawfully  autho- 
rized  within  the   meaning  of  the  statute 
of  frauds,  to  sign  the  contract,  but  his 
Lordship   did  not  agree  that  auctionerrs 
clerks  in  general  hnd  that  authority.  His 
Lordship  then   proceeded    to  state  two 
questions  in  this  case;  first,  whether  thorn 
was  any  such  agreement,  as  the  court  can 
carry  into   execution?  secondly,  if  there 
was,  whether  the    circumstances   which 
have   Ird  tho    parties   to   contract    were 
such,  not  as  to  call  upon  the  court   to 
say,  the  contract  did  not  bind   them,  but 
that   tho   court    will  refuse  plaintiff    the 
relief  beyond  the  law,  of  a  specific  per* 
formance,  leaving  him  to  make  what  ho 
can  of  his  action  for  damages   at  law  ? 
His    Lordship  said,  that  this  case^  as   a 
contract,  was  proved  beyond  all   possibi- 
lity of  doubt ;  it  was  an  agreement  made 
uuder  the  sole   interposition  of  defend- 
ant,   without    any    interference  of    the 
trustees,  except  their  sanction,  and  there* 
fore  not  to  be  impeached.     As  to  a  pur- 
chase  by  a  trustee    from  the  cestui  que 
trusty  his  Lordsiiip  agreed,  that  a  cestui 
que   trust  may   deal  with  his  trustee ,  so 
that  the  trustee   may  become  the    pur- 
chaser of  his  estate^  but  it  is  a  transac- 
tion .of  much  delicacy,    and   which  the 
court  will   watch  so  diligently,  that  it  is 
very  hazardous.  {Videpost^tiU  Trust  and 
Trustee f  v.)  Considering  this  case  then 
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wUb  re&rence  to  the  delicacy  of  a  pur- 
c&ase  by  a  creditor  (fof  pluintiflf  was  a 
creditor  of  defendant,)  it  was  'clearly 
proved,  that  defendant  meant  to  sell  his 
lot  for  20,000/.  and  that  25,000/.  was 
not  offered  him  till  afler  he  had  closed 
with  plaintifTs  son.  Inadequacy  of  price 
is  out  of  the  question  here ;  in  fact,  in- 
adequacy, unless  amounting  in  itself  to 
conclusive  and  decisive  evidence  of  fraud, 
is  not  a  sufficient  ground  for  refusing  a 
specific  performance.  Accidental  subse- 
quent advantage  is  nothing,  for  it  has 
been  held,  that  a  contract  to  sell  an  estate 


to  sales  by  auction^  particularly  if  tbe 
auctioneer  is  to  be  considered  the  agent 
of  one  only,  and  if  after  putting  down 
tbe  name,  and  ascertaining  the  sum,  and 
putting  that  down  npon  the  conditions  of 
sale,  which  ascertain  all  the  other  terms, 
it  is  competent  for  the  vendor  to  say,  ac«' 
cording  to  Payne  r.  Cave  (3  T.  R.  148.,) 
that  although  the  other  party  ia  bound  in 
a  degree,  by  the  knocking  down  the  ham« 
mer,  yet  ho  may  at  that  moment  revoke 
the  authority.  Upon  such  terms  mankind 
will  not  very  readily  engage  in  these 
transactions,     (f*  the    putting  down   the 


for  a  life  annuity,  if  sigucd,  must  be  exc-  name  and  the  sum  by  tbe  auctioneer,  if 


cuted.  though  the  vendor  dies  before  the 
end  of  the  first  half  year.*  His  Lordship 
was  clearly  of  opinion,  that  this  contract 
must  be  executed,  if  duly  signed,  unless 
some  want  of  principle,  duty,  and  obliga- 
tion, be  infused  into  the  character  of  one 
of  the  parties,  so  as  to  withhold  tbe 
Equitable  relief  prayed.  Upon  tbe  sta- 
tute of  frauds,  this  case  produces  a  great 
and  important  question.  If  the  different 
expressions  of  the  statute  as  to  wills  and 
agreements  be  compared,  it  would  seem 
that  the  legislature  never  used  stronger 
words  than  they  have  in  this  statute  as  to 
wills ;  if  a  testator  intending  to  devise 
his  lands,  begins  one  simultaneous  act, 
"  I,  A.  B.  do  make  this  my  will,"  though 
there  is  no  signature,  vet  if  it  be  attested 
by  the  witnesses,  it  is  a  goud  will ;  but 
as  to  personal  estate,  if  it  appears  upon 
a  will,  that  something  more  is  intended  to 
be  done,  and  the  party  is  not  arrested  by 
sickness  or  death,  the  usual  declaration  at 
the  beginning,  that  it  is  his  will,  is  not 
suflicient.f  Jf,  therefore,  it  is  suflicient 
in  a  will  devising  lands,  it  is  hard  to  say 
upon  what  grounds  such  a  signature 
should  not  constitute  an  eficctual  agree- 
ment as  to  lands  or  goods,  construing  the 
very  same  words  in  one  simultaneou:)  act, 
comprising  the  whole  of  the  terms.  Aluch 
perplexity  has  arisen  by  the  case  of  auc- 
tions. In  Simon  c  Metivier  (l  Bla.  C/JD- 
3  Burr.  2921.)  it  was  hold,  that  as  to 
goods,  the  auctioneer  taking  down  the 
buyeH^  name,  was  a  signing  within  the 
statute;  but  Eyre,  C.  J.  held,  that  it 
would  not  do  as  to  land,  and  yet  the  form 
of  the  two  clauses  is  not  the  same,  but 
the  terms  as  to  the  memorandum  in  wri- 
ting are  e.\actly  the  same;  next  follows, 
Walker  v.  Constable  (I  Bos.  &  P.  806.,) 
which  wa«  not  much  discussed.  Unless 
some  distinction  can  be  pointed  out,  Ld. 
Cb.  said  the  law  is  very  inconvenient  as 


a  signing,  that  would  furnish  a  new  class 
of  cases;  that  tbe  effect  being  to  ascer^ 
rain  the  terms  of  the  agreement,  it  should 
be  good  both  In  law  and  equity.  It  is 
now  settJed,  that  an  agent  need  not  be 
authorized  in  writing,  also  that  an  agree* 
ment  in  writing  may  be  dissolved  by  parol. 
Legal  t?.  Miller  (  2  Ves.  299.)  In  Bawdes 
V,  Amhurst(Pre.  Ch.  402,)  Ld.  Ch.  ex- 
pressed a  clear  opinion  that  the  party 
resisting  what  the  ecclesiastical  courts 
call  olograph^  and  inserting  bis  name  Is 
not  a  signing,  and  so  far  Simon  t^.  Meti- 
vier  agrees.  In  Welford  v,  Beazley,  (S 
Atk.  504 ,)  Lord  Hardwicke  professed  not 
to  disturb  Bawdes  v.  Amhurst ;  but  be 
proceeded  to  say,  that  the  party  may  be 
supposed  making  up  his  mind,  while  wri- 
ting, till  ho  gets  to  the  end,  and  may  at 
tbe  end  mean  something  more  to  be  added 
hcreafler ;  but  Lord  Hardwicke  distin- 
guished that  from  the  case  before  him,  viz, 
that  it  was  not  necessary  the  identical 
agreement  should  be  signed,  for  any  note 
or  memorandum  would  do,  and  he  put  a 
strong  case  of  a  subsequent  letter ;  though 
the  agreement  be  nojt  signed,  yet  if  that 
letter  contains  all  the  terms,  and  so  de- 
scribes the  consideration  and  all  the  cir- 
cumstances, that  by  its  contents,  it  can 
be  connected  and  identified  with  the 
agreement,  that  letter,  which  not  only  is 
not  a  signature,  but  is  the  last  of  all 
things  that  can  be  called  signing  the  agree- 
ment, is  a  writing  signed,  which,  ascer- 
taining the  contents  of  the  agreement, 
amounts  to  a  note  or  memorandum  of  it, 
and  therefore  satisfies  the  statute.  It  is 
true,  that  where  a  party  to  be  bound, 
signs  as  a  witness  (whichlie  cannot  be,) 
he  musjt  be  understood  to  sign  as  a  princi- 
pal. As  to  that,  Lord  Hardwicke  has 
said,  that  bis  decision  went  upon  the 
assumption  of  the  fact,  that  the  intention 
of  the  party  was,  not  to  sign  an  instru- 
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ifient  which  would  be  binding  upon  bim 
as  an  agreement.  His  distinction  was, 
that  in  Bawdes  o.  Amhurst^  there  was  no 
signature  but  in  the  introduction,  and  the 
instrument  might  not  then  be  completely 
contemplated,  but  in  the  other  case,  sbe 
had  signed  it,  and  though  not  meaning  to 
be  a  party,  yet  ackuowledging  that  there 
was  an  agreement,  aud  if  sbe  had  not 
signed,  but  had  written  a  letter  confessing 
the  terms,  that  would  have  been  suffi- 
cient; and  speaking  of  the  certainty  as 
avoiding  the  mbchief,  he  put  himself 
upon  a  principle  that  would  support  this 
case,  if  it  can  bo  made  out  that  P.  was 
sufficiently  authorized  to  sign  as  an  agent, 
and  did  so.     This  brought  the  Ld.  Ch. 


192.  Wbere  the  objection  of  a  pur-* 
chaser  applies  only  to  a  small  part  of  the 
estate,  a  specific  performance  with  coin- 
pensation  will  be  decreed.  McQueen  y* 
Farquhar,  T.  1805.  11  Yes.  467. 

U)3>  Further  evidence  on  both  sides 
may  be  produced  before  the  Master  upon 
a  question  of  title  as  to  a  specific  per- 
farmauce.  Vancouver  v.  Bliss^  T.  1805. 
11  Ves.  448. 

194.  C.  being  about  to  marry,  applied 
to  A.  his  landlord,  and  requested  him  to 
change  a  cestui  que  vie  in  his  laase,  by 
ioseriing  the  name  of  his  intended  wife 
in  place  of  an  old  life,  which  A.  by  letter 
promised  to  do,  and  upon  faith  of  sucb 
promise  the  marriage  was   bad,  and  the 


to  the  point,  whether  P.  was  duly  autho-   demised   premises  settled  on   the   wife^ 


rized.     His  Lordship  thought  it  a  very 
dangerous  doctrine  to  say,  that  if  an  auc- 
tioneer is  authorized  to  sell,  all  his  clerks 
are  agents,  in  his  absence,  for  the  person 
who  employed  him,  but  in  this  case  it 
was  proved  that  defendant  consented  to 
the  deputation  of  Mr.  S.'s  clerk,  to  sign 
contracts  for  him  when  out  of  town,  and 
therefore   this    cannot   be    objected  to. 
Next,  as  to  the  signature  of  P. — S.  was 
agent  for  defendant,  and  for  his  trustees 
by  whom  defendant  was  authorized  to 
act.     Defendant's  agreement  with  S.  gave 
validity  to  the  signature  of  P. ;  and  as  to 
the  objection  of  law.  Lord  Hardwicke 
has  already  decided,  that  where   either 
the  party  himself,  or  a  person  duly  au- 
thorized by  him,    ascertains   the  agree- 
ment by  a  signature,  not  in  the  body  of 
the  instrument  (which  seems  to  be  doubt- 
ful,) but  in  the  form  of  addition,  the  sig- 
nature of  that  instrument  ascertains  the 
agreement  sufficiently  within  the  statute, 
though  not  a  signing  as  an  agreement,  yet 
enough  to  identify  the  agreement ;  the 
instrument  ^itself  containing   the  terms, 
and  therefore  sufficient  within  the  statute 
of  frauds.     Unless  the   objection  as  to 
signing  can  be  maintained,   the   rest  of 
the   case  does  not  form  any  reasonable 
doubt.      Decreed  an  execution    of  the 
agreement,  but  no  costs.     Cotes  v.  Treco^ 
thick y  H.  1804.  9  Ves.  234.    Firfc*  Jack- 
son r.  Lever,  3  Bro.  C.  C.  605.  f  Griffin 
».  Griffin,  G\t%.    179.  (n.)     Se«  Buck- 
master  p.  Harrop,  7  Ves.  341. 

191.  Specific  performance  of  a  con- 
tract by  a  competent  party,  and  10  its  na- 
ture and  circumstances  unobjectionable, 
is  as  muoh  of  course  as  damages  at  law. 
Hall\.  Warren^  H.  1804.  9  Ves.  6O8. 
Vide  White  v.  Damon^  7  Ves.  30. 


who  (C.  being  dead)  filed  a  bill  for  a  spc-  * 
cific  performance,  which  was  decreed 
against  O.,  who  had  purchased  the  estate 
of  A.,  under  circumstances  that  implied 
notice  of  such  a  subsisting  agreement. 
Crofion  v.  Ormsby^  H.  1 8O6. 2  Sch.  &  Lef. 
583. 

195.  Equity  will  decree  a  specific  exe» 
cution  of  agreements,  where,  as  damages 
would  not  put  plaintiff  in  a  situation 
equally  beneficial  for  them,  a  specific 
performance  becomes  essential  to  justice. 
But  where  the  specific  performance  of  a 
covenant  has  from  circumstances  become 
unconscientious^  equity  will  only  decree 
it  subject  to  a  conscientious  modification. 
Davis  V.  HonCy  H.  1805.  2  Sch.  &  Lef. 
341.  Harnett  v.  Yielding^  T.  1 805.  ib.  553. 

196.  A  person  having  bid  at  an  auc* 
tioo  under  the  private  direction  of  the 
vendors  for  the  purpose  of  preventing  a 
sale  under  a  sum  specified  as  the  value, 
is  no  objection  to  a  specific  performance. 
Smith  V.  Clarkcy  T.  1806.    12  Ves.  477* 

197*  But  whether  a  bidding  for  thQ 
purpose  of  enhancing  the  price,  vitiates 
the  sale,  qiurre.     S.  C. 

198.  A  re-conveyance  of  the  legal  es- 
tate presumed  in  this  case,  under  obscure 
circumstances,  after  a  great  lapse  of  time, 
and  a  specific  performance  decreed 
against  a  purchaser.  Hillary  v.  Walker^ 
E.  1806.     12  Ves.  239,. 

199-  Specific  performance  will  be  do- 
creed  where  a  slight  defect  in  the  title 
can  be  remedied  by  compensation  and  in- 
demnity, provided  it  be  not  in  effect  a  sub- 
stantial deviation  from  the  contract.  J7a/* 
sey  V.  Grant,  M.  1806.  13  Ves.  73.  JSTor- 
niblow  V.  Shirleyj  E.  1802.  13  Ves.  81. 
if  Queen  v.Farquharf  T.  1805.  11  Ves. 
4eT*Milligany.eooke,M.  1808.16  Ves.l. 
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Bt  tide  Dyer  v.  Hdrgrave,  10  Yes.  505. 
Bat  if  the  purchaser  canoot  have  what 
was  his  fltrodg  inducemeDt  to  the  contract, 
a  specific  peHbrmance  with  compenaation 
will  not  be  enforced.  8tapylUm  v«  Scatty 
H.I8O7.  13  Ves-  426. 

200.  Where  defendant  by  his  answer 
proves  an  agreement  different  from  that 
insisted  on  by  plaintiff's  bill,  he  may  have 
a  decree  upon  his  answer,  submitting  to 
perform  the  agreement  he  thereby  proves. 
Kfe  V.  Clayton,  E.  I8O7.  13  Ves.  546. 
Lindsay  v.  Lynch^  T.  1804.  2  Sch.  & 
Lef.  9.  S.  P. 

201.  A  specific  performance  decreed 
without  the  usual  reference  as  to  title,  the 
parchaaer  having  taken  possession,  and 
not  making  objection  to  *  the  abstract. 
Fleetwood  y.Chreenry  E.  1809*  15  Ves.594. 

202.  To  obtain  a  specific  performance 
of  a  contract,  the  subject  must  be  proved 
as  described.  Daniels  v.  Davison/T,  1809* 
16  Yes.  249.  This  case  having  stood  over, 
Ld.  Ch.  again  stated  fais'former  opinion, 
that  plaintiff  was  entitled  to  a  performance 
of4he  original  contract  for  a  sde  to  him, 
and  with  regard  to  a  subsequent  sale 
which  defendant  had  made  to  one  C.  false 
a  defeodant.)  His  Lordship  thought  plain- 
tiff was  entitled  to  a  conveyance  from 
bin  also ;  for  C.  must  be  considered  as 

having  notice  of  plaintiff's  equitable  title  I  parties  were  going  on  as  if  all  had 
under  the  original  agreement,  and  there-  settled  at  first ;  so  there  seems  to  have 

been  a  mutual  default.  Lord  Eldon  said 
he  made  this  remark  lest  this  should  be 
understood  as  a  decision,  that  under  a  Jika 
agreement  a  party  may  lay  by  as  long  at 
he  pleases,  and  tlien  apply  for  a  specific 
performance  with  effect,  and  not  as  a  case 
taken  but  of  a  general  rule.''  Ld^  Ken* 
singtan  v.  PkUipsyE.  1817.  5  Dow  P.  a 
61. 

206.  In  order  to  form  a  contract  by 
letter,  which  the  court  will  specifically 
perform,  nothing  more  can  be  necessary 
than  that  the  amount  and  nature  of  the 
consideration  to  be  paid  on  one  side,  and 
received  on  the  other,  should  be  ascer- 
tained, as  also  a  reasonable  description  of 
the  subject  of  the  contract.  The  esta- 
I  blished  doctrine  is,  that  t|ie  court  will  car- 


doubtful  right,  and  even  so  though  one 
party  was  drunk  at  the  time,  if  the  agree- 
ment 1)0  &ir  and  reasonable.  SiocJsley  v. 
StoekUyy  M.  1812.  1  Ves.  &  B.  23.  Vide 
Cory  V.  Cory,  1  Ves.  19.  Staptltoa  v. 
Stapilton,  1  Atk.  2.  10.  Cann  v.  Cann^ 
1  P.  W.  723.     Pullen  V.  Ready,  2  Atk. 

587. 

205.  In  1800  A.  agreed  to  grant  to  B. 
a  lease  of  a  farm  for  three  lives  generally^ 
but  none  were  named.  C.  afterwards 
purchased  the  farm  from  A«  subject  to  the 
agreement,  and  received  rent  lirom  B.  who 
I  occupied  the  farm  till  1808,  when  B.  dis- 
continued the  psiyment  of  his  rem,  be- 
cause C,  who  had  not  seen  the  agreement 
till  1807>  then  refused  to  perform  if.  In 
1 809,  B.  filed  his  bill  for  specific  perfor- 
mance, and  named  the  lives  of  three  of 
his  tenapt^a  children.  A-  lease  was  ac- 
cordingly decreed  to  B.  and  that  decree 
was  affirmed  by  the  lords.  Eldamj  C« 
observing,  that  as  ^  the  estate  was  pur- 
chased subject  to  the  agreement,the  equity 
of  the  case  was,  that  it  should  have  beea 
peribrmed  at  that  time ;  and  though  'u 
was  objected  that  the  naming  of  the  lives 
afterwards  rendered  the  perfonaance  4 
difierent  thing,  since  lives  might  then 
have  been  originally  named,  which  might 
have  dropped,  yet  it  was  clear  that  the 


fore  was  bound  to  inquire.  Held,  that 
plaintiff  should  have  a  conveyance  at  the 
original  sale  price,  and  -his  costs.  S.  C.  R. 
I811. 17  Ves.  433.  "FtrfeCrofton "».  Orms- 
by,  2  Sch.  &  Lef.  583.  See  tit.  Vendor  & 
Pwrekaser^  ii.  S.  C.  more  fiiUy. 

203.  A  specific  performance  of  a  con- 
tract for  sale  of  an  allotment,  under  an 
ificlosure  act,  was  decreed  in  this  case 
before  the  award  made,  the  act  having 
expressly  enabled  a  sale,  and  declared  the 
conveyance  valid,  though  the  award  was 
not  made,  of  which  matter  the  purchaser 
had  notice ;  and  the  court  said,  that  an 
award,  under  an  inclosure  act,  was  to  be 
considered  rather  evidence  of  a  title  than 
constituting  one*  Kingsley  v.  Young,  T. 
1811.  18  Ves.  207- 


204.  An  agreement  havmg  been  enter- 
ed into  to  compromise  doubtful  rights 
after  a  family  meeting,  and  that  agree- 
ment having  been  part  performed  by  pos- 
session  taken  and  improvements  made, 
and  also  by  an  acquiescence  of  near  nine- 
teen years,  was  decreed  to  be  performed  ; 
for  the  court  will  favor  a  family  compro- 
'nise  even  in  the  strongest  case  of  a 


ry  into  execution  an  agreement  so  con* 
stituted.  It  is  not  necessary  to  show  thai 
the  parties  actually  meant  the  same  thing, 
provided  a  clear  assent  be  given  to  a  cer- 
tain proposition  arising  de  facto  out  of 
the  terms  of  the  correspondence.  Ken* 
nedy  v.  Lee,  M.  1817.  3  Meriv.  441. 

207*  The  court  will  decree  a  specific 
porforipunce  for  the  purchase  of  a  debt. 
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Wright  V.  BeU,  H.  181 8.  5  Price,  325  ; 
for  it  is  not  within  the  rule  which  denies 
the  performance  of  contracts  for  the  sale 
of  chattels  ;  as  to  which  see  S.  C.  in  Dan. 
101,  with  a  note.  See  also  Buxton  v. 
Lister,  3  Atk.  383 ;  and  anUj  pi.  14,7. 

(b)  Where  not  decreed. 

208.  Bill  for  execution  of  an  agreement, 
it  appearing  by  proof  that  it  was  only  to 
quit  the  possession,  and  not  to  convey  the 
lands,  was  dismissed.  Gerrard  v.  Vauxy 
H.  1682.  1  Vern.  121. 

209.  Equity  will  not  decree  execution 
of  articles,  unless  obtained  fairly  without 
surprise  or  circumvention.  Philips  v. 
Duke  of  Bucks,  H.  1683.   1  Vern.  227- 

229. 

210.  If  an  heir  sells  a  reversion  on  the 
life  of  hb  father,  at  an  undervalue,  equity 
will  not  decree  the  heir  spccificairy  to 
perform  a  covenant  for  farther  assurance. 
Johnson  v.  Nott,  M.  1684.  1  Vern.  271. 

21 1.  A. on  his  son's  marriage  covenants 
to  buy  lands  and  settle  them  on  his  son  for 
life,  remainder  to  the  heirs  male  of  his 
body.  The  son  dies,  leaving  a  son,  who 
brings  a  bill  ngainst  the  executors  of  A. 
for  a  performance  of  this  covenant.  Bill 
dismi^r  >f'i,for  plaintiff's  father  would  have 
been  tenant  in  tail  if  the  estate  had  been 
settled,  and  might  have  barred  it.  Conn 
V.  Cantiy  M.  1687*  1  Vern.  480. 

212.  A.  having  taken  a  lease  of  a 
brewhouse,  and  covenanted  to  repair, 
assigns  it  by  way  of  mortgage  to  B. 
The  premises  being  out  of  repair,  the 
lessor  brings  his  bill  against  B.  to  com- 
pel him  to  perform  the  covenant.  B. 
never  having  been  in  possession,  the 
cl>urt  would  not  .decree  him  to  perform 
the  covenant  in  specie^  biit  left'  plaintiff 
to  recover  at  law  as  he  could.  Sparkes 
V.  SmUhy  M.  1692.  2  Vern.  275.  Vide 
Filkingtoo  v*  Shaller,  2  Vern.  374,  where 
an  assignee,  though  ho  never  entered, 
and  had  lost  his  mortgage-money,  was 
compelled  by  law  to  pay  the  rent,  and 
having  sued  in  equity  could  have  no  re- 
lief. 

2 13.  Where  no  action  at  law  will  lie  to 
recover  damages,  there  equity  will  not 
execute  an  agreement  in  specie,  and  make 
that  good  which  is  not  so  by  law.  Nor^ 
manby  v.  Duke  of  Devon,  Mt  1697*  2 
Freem.  2l6,  217.  Bromley  v,  Fettiplace, 
2  Freem.  246.  S.  P. 

214*  A.  on  maniage  of  his  daughter 
to  B.  covenants  that  B.  shall  have  certain 


land  for  1500/.  less  than  any  other  per^ 
son,  and  dies.  Tho  court  refused  to  de- 
cree a  specific  performance  of  this  agree- 
ment, by  reason  of  the  uncertainty  and 
its  not  being  mutual.  Bromley  v.  J^ffrics^ 
H.  1700.  2  Vern.  415.  Pre.  Cb.  138.  S. 
C.  thus  reported.  One  settles  his  estate 
on  tru.«tces  to  be  sold  for  payment  of  his 
debts,  with  power  of  revocation ;  then 
he  marries  a  daughter,  and  covenants 
that  the  husband  shall  have  the  estat)^ 
1500/.  cheaper  than  any  other  person. 
After,  by  will,  he  revokes  the  settlement, 
and  gives  the  husband  1500/.,  and  dies« 
This  legacy  held  to  be  a  satisfaction  of 
the  1500/.  secured  by  settlement.  Vid^ 
Fitzherbcrt's  Ca.,  cited  in  Shelly's;Ca. 
1  Co.  100.  Gainsborough's  Ca.,  2  Vern. 
252. 

215.  A.  supposing  he  has  right,  enters 
into  an  agreement  to  sell  to  B.  who  brings 
a  bill  for  specific  execution  against  A., 
and  also  against  C,  who  appears  to  be 
the  ti-uo  owner,  and  so  insbts  in  his  an* 
swer.  This  bill  dismissed,  as  well  against 
A.  as  C,  and  the  decree  of  dismission 
was  affirmed.  Cprnwcdl  v.  Williams,  £« 
1701.  Colles'P.C    117. 

216.  Where  one  party  to  an  agreement 
trifles,  or  show  a  backwardness  in  per- 
forming his  part  of  it,  equity  will  not  de- 
cree a  specific  performance  in  his  favour ; 
especially,  if  the  circumstattces  of  the 
other  party  are  materiallv  altered  in  the 
mean  time.  Hayes  v.  (jarylly  H.  1702. 
I  Bro.  P.  C.  27. 

217.  By  a  settlement  A.  is  made  tenant 
for  life  :  remainder  to  the  heirs  of  «his 
body  by  his  wife  ;  and  in  the  same  deed 
A.  covenants  not  to  suffer  a  recovery,  but 
that  the  lands  shall  be  enjoyed  according 
to  those  limitations.  A.  afterwards  suf- 
fers a  recovery,  and  devises  these  lands. 
On  a  bill  for  specific  performance  of  the 
covenants,  it  was  decreed  that  the  lands 
devised  were  not  affected,  though  the  co- 
venant was  good  to  bind  the  assets,  and 
such  covenant  being  at  first  accepted, 
equity  ought  not  to  vary  or  alter  it.  Col 
lins  v-  P/ttwuwr,  H.  17O8.  1  P.  W.  107. 
Gilb.  Cb.  252.  BosvU  v.  Brandery  T. 
1 71 8.  1  P.  W.  461.  Vide  Warrington  r. 
Langham,  Pre.  Ch.  89. 

218.  A  man  ou  his  marriage  makes  a 
scttlementi  whereby  the  lands  were  li- 
mited in  remainder,  after  his  and  his 
wife's  death,  to  the  heirs  of  his  body,  be- 
gotten of  his  wife,  and  covenants  not  to 
bar  the  intail  or  suffer  a  recovery ;  and 
having  one  daughter^  to  whom  on  her 
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marriage  lie  had  given  a  good  portion, 
he  suffers  a  recovery,  and  by  will  devises 
(fte  estate  to  his  daughter  for  life,  and  to 
her  first,  &c.  sons  in  tail,  with  remainders 
over.  Oq  a  bill  for  specific  performance 
of  the  covenant,  the  court  would  not  de- 
cree, it,  but  left  the  party  to  recover  da- 
mages at  law  for  breach  of  the  covenant. 
Collins  V.  Flummery  supra,  as  reported  in 
2  Vern.  635. 

219*  Husband  and  wife,  for  a  reasona- 
ble consideration,  by  lease  and  release, 
conveyed   the  wife's  land  in  fee,  and  co- 
venanted that  the  wife  should  levy  a  fine . 
of  the  same  to  the  use  of  the  purchaser. 


She  refused  to  levy  a  fine.  Plaintifif 
brought  his  bill  to  have  his  title  perfected 
by  a  specific  performance  of  the  cove- 
vant,  and  a  precedent  was  cited,  where  a 
specific  performance  had  been  decreed 
in  the  like  case ;  but  Ld.  Ch.  would  not 
decree  a  specific  performance  in  this 
case,  because  upon  such  a  decree  the  bus- 
biind  could  not  compel  his  wife  to  levy  a 
fine ;  and  if  she  would  not  comply,  im- 
prisonment would  fall  upon  the  nusband 
for  contempt,  which  was  the  ill  conse- 
quence of  the  decree  in  the  cited  case. 
His  Lordship  therefore  directed  defendant 
to  refund  the  purchase-money  with  costs. 
Ortrmd  or  Outram  v.  Round j  M.  I7l8. 
4  Vis.  Ab.  203,  pi.  4.  2  £q.  Ab.  145i  pi. 

4.  Lord  Cowper  in  this  case  said,  it 
is  a  great  breach  of  the  wisdom  of  ihe 
law  to  compel  a  husband  to  procure  his 
vife  to  levy  a  fine,  and  force  her  to  part 
wiih  her  land  without  her  consent.  Vide 
Barrington  v.  Horn,  2  Gq  Ab.  17>  pi-  7. 
where  a  specific  performance  was  de- 
creed ;  and  Hall  v.  Hardy,  3  P.  W.  189- 

5.  P.  and  Winter  v.  Devereux,  there 
cited. 

220.  A  bill  will  not  lie  for  a  specific 
performance  of  an  agreement  to  transfer 
South  Sea  stock. — Secus^  where  the  thing 
contracted  for  may  be  particularly  com- 
modious to  the  party.  Cud  v.  Rutter,  M. 
1719.  1  P.  VV.  570.  Cited  in  Pre.  CH. 
534,  nomine  ScQuld  v.  Butter. 

22 1 .  Bargain  for  corn  to  be  delivered 
on  a  certain  day  at  such  a  market,  at 
such  a  price,  and  the  corn  is  not  deliver 
ed  according  to  th^ ^contract,  the  buyer 
shall  not  by  a  bill  in  equity  compel  the 
seller  to  a  specific  performance  of  this 
agreement,  but  is  left  to  bis  remedy  at 
law  for  breach  of  the  agreement  to  re- 
cover-damages,  (t*  £•)  the  difference  be- 


market  ^^y.  Cuddee  v.  RutieTy  T.  1 720. 
5  Vin.  Ab.  538,  pi.  21.  2  Eq.  Ab.  l60, 
pi.  6. 

222.  A  court  of  equitv  will  not  decree 
a  specific  execution  of  articles,  where 
they  appear  to  be  unreasonable,  or  found- 
ed in  fraud.  Young  v.  ClerJky  M.  1720. 
Pre.  Ch.  538. 

223.  Where  a  manner  of  obtaining  an 
agreement  is  not  strictly  just  and  regular, 
a  court  of  equity  ought  not  to  decree  a 
specific  performance,  although  the  agree- 
ment be  in  part  executed.  Rochfort  v. 
Creswick,  T.  1721.     2  Bro.  P.  C;  29G. 

224.  A.  articles  with  B.  for  the  pur- 


chase of  an  estate  of  180/  per  annum, 
fbr  which  he  was  to  give  35  years  pur- 
chase, and  pays  501,  in  part;  but  dis- 
covering that  30/.  per  annum  of  the  lands 
were  copyhold,  refused  to  go  on.  On  a 
bill  by  A.,  equity  will  not  decree  a  spe- 
cific execution  of  this  agreement,  being 
unequitable,  but  will  order  the  50/.  to  bo 
paid  back.  Hicks  yr.  Phitlins,  T.  1721. 
Pre.  Ch.  575.  Part  ef  the  decree  in 
this  cause  appears  to  be  inaccurately  re- 
ported. Vide  notes  in  this  case  in  Pre. 
Ch.  575,  (corrected  fi-om  the  register's 
book.) 

225.  Where  a  contract  has  Iain  dor- 
mant for  many  years,  and  nothing  done 
by  either  party  in  pursuance  of  it,  a  court 
of  equity  ought  not  to  decree  a  specific 
performance.  Vi^ingfield  v.  WhalleyyK. 
1722.     2  Bro.  P.  C.  447- 

226.  Bill  for  specific  performance  of 
articles  for  the  purchase  of  lands  dis- 
missed, because  the  lien  of  remedy  was 
not  mutual.  Armiger  v.  Clarkty  T. 
1722.  Bunb.  111. 

227.  Bill  for  a  specific  performance  of 
a  contract  for  1000/.  York  Buildings 
stock,  at  105  per  cent,  dismissed,  for 
that  this  court  will  not  carry  these  softs 
of  contracts  into  execution,  but  leave  the 
parties  to  their  remedy  at  law  for  the 
difference,  but  no  costs,  because  de- 
fendant's answer  was  falsified  in  several 
particulars.  Dorison  v.  Westbrooky  T. 
1722.  5  Vin.  Ab.  540^  pi.  22.  2  Eq.  Ab. 
I6l,  pi.  8. 

223.  Bill  for  a  specific  performance  of 
articles  for  the  purchase  of  an  estate  dis- 
missed with  costs,  because  the  title  was 
not  laid  before'  the  vendee's  counsel  with- 
in the  time  limited,  and  the  South  Sea 
stock  from  whence  the  purchase-money 
was   to  be  raised,  liaving  fallen  in  the 


tween  the   price  agreed  on  by  the  par-  mean  time  l68  per  cenU(a)    Lewis  v* 


ties,    and   Ihe  price  of  corn  upon  the^JLord  Leckmere^T*  1722.    10  Mod.  503* 
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(a)  It  appears  his  Lordship's  decree  was 
swayed  by  this  circumstaDce. 

229*  Bill  brought  by  the  vendor  for  a 
specific  performaQce  of  articles  dismiss- 
ed^ because  the  vendor  had  covenanted 
to  convey  freehold^  and  one  or  two  acres 
proved  copyhold,  though  the  vendor  of- 
fered to  procure  an  enfranchisement  of 
the  copyhold^  or  make  any  compensation 
in  the  price.  S.  C.  Vide  Hicks  v.  Phi- 
lips, Pre.  Ch.  575.  2  Eq.  Ah.  18.  168. 
In  Keen  v.  Stukeley^  in  Scacc.  Gilb.  Eq. 
Rep.  155,  it  was  determined  to  enforce  a 
specific  performance  of  an  agreement  for 
a  purchase  if  the  price  was  reasonable  at 
the  time  of  the  sale,  however  dispropor- 
tionable  after-accidents  might  make  it; 
but  in  the  principal  case  the  price  agreed 
for  was  40  years  purchase.  The  Lords 
therefore  reversed  the  decree  of  the  court 
of  Exchequer  enforcing  specific  perform- 
ance. Upon  mutual  curticles  there  ought 
to  be  mutual  remedies;  and  therefore  the 
vendor  may  come  into  equity  as  well  as 
the  vendee. 

230.  Wilful  misrepresentation  of  the 
yearly  value  of  an  estate  is  reason  for 
equity  to  refuse  decreeing  specific  per- 
€[>rii»ance  of  a  contract  for  its  sale.  Bre- 
retan  v.  Cowper^  E.  1724.  2  Bro.  P.  C. 
535- 

231.  Plaintiff  sold  defendant  a  copy- 
hold estate  of.  l6/.  per  annum  value  (on 
which  was  timber  of  150/.  value,)  for 
630/.,  and  covenanted  to  surrender  on  or 
before  Michaelmas  then  next.  Defend- 
ant paid  10/,  earnest,  entered  on  the 
]>remises  and  ci/t  down  timber,  stocked 
the  laud,  and  acted  as  owner.  On  a  bill 
for  a  specific  performance  of  covenants, 
plaintiff  proved  he  gave  notice  that  he 
would  surrender  next  court  day,  which 
does  not  appear  to  have  been  before  Jfi- 
ehaelmaSf  and  attended  accordingly*  On 
defendant's  part  it  was  provc^d,  that  be 
was  disordered  in  his  senses ;  and  though 
there  be  proof  of  the  timber's  value,  yet, 
as  no  custom  is  alleged  of  the  tenant's 
having  power  to  cut  it  down,  it  must  be 
according  to  the  common  law  by  which 
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the  tenant  has  no  power  over  it,  and 
therefore  a  plain  imposition.  Ld.  Ch. 
was  of  opinion,  that  it  was  a  great  over- 
value, and  thai  his  cutting  down  timber 
was  a  proof  of  Bis  folly,  being  a  direct 
forfeiture ;  but  said  it  is  a  matter  merely 
at  law.  If  the  surrender  had  been,  an 
action  would  have  lain  at  law.  Bill  dis- 
missed. Edwards  v.  Heather^  M.  1724. 
Sei   Ch.  Ca.  3. 


232.  Bill  for  a  specific  performance  of 
an  agreement  comprised  in  the  condition 
of  an  obligation.  J.  S^^  plaintiff's  fathei^ 
had  five  houses  in  B.  in  right  of  his  first 
wife,  and  aAer  her  death  he  takes  a  se- 
cond wife,  by  whom  he  had  issue  de- 
fendant, and  then  purchases  two  other 
houses  in  B.  Afterwards,  upon  an  in- 
tended marriage  between  plaintiff  and  E.^ 
plaintiff  entered  into  an  obligation  to  his 
father,  the  condition  of  which  ran  thus : — 
^^  Whereas  J.  S.,  the  obligee,  had  given 
ail  his  houses  in  B.  to  the  heirs  of  the 
body  of  plaintiff  for  ever,  by  his  will,  of 
such  a  date  ;"  and  here  breaks  off,  and 
did  not  state  what  sum  plaintiff  was  to 
pay  in  defeasance  of  the  obligation.  De- 
fendant was,  made  executor  and  residua- 
ry legatee  to  J.  S. :  the  will  mentioned 
in  the  obligation  was  not  to  be  seen  ;  and 
it  was  proved  in  the-^cau^e,  that  J.  S. 
never  intended  more  for  plaintiff  than  the 
^ve  houses  he  possessed  in  right  of  his 
mother,  that  he  had  settled  the  two  other 
houses  on  defendant,  and  that  plaintiff 
had  declared  he  was  well  assured  his 
father  never  intended  him  more  than  the 
^ve  houses ;  but  still  he  would  take  ad- 
vantage of  the  scrivener^s  mistake  in  the 
obligation.  But  the  court  dismissed  the 
bill,  as  against  reason  and  equity,  that 
plaintiff  should  take  advantage  of  this 
mistake  against  the  true  intent  and  dis- 
position the  party  meant  to  make  of  his 
estate.  Hunburn  v.  Curtisy  H.  1730. 
Fitzgib.  118. 

233.  Where  a  person  undertakes  to 
make  out  the  title  of  another  to  an  estate, 
and  is  to  have  a  part  of  the  lands  a's  a 
satisfaction  for  his  trouble,  though  the 
agreement  for  this  purpose  is  artfully 
drawn,  in  order  to  keep  it  out  of  the  sta- 
tutes of  champerty,  he  will  not  be  en- 
titled to  have  a  specific  performance  de- 
creed here,  but  will  be  left  to  his  remedy 
at  law.  Powell  v.  Knowler,  M.  1741. 
2  Atk.  224. 

.  234.  If  a  father  possessed  of  an  ad- 
vowson,  apparently  designed  for  his  son, 
be  prevailed  on,  when  in  an  infirm  state 
of  mind,  to  enter  into  articles  for  the 
sale  of  it  to  another  person,  a  court  of 
equity  will  not  compel  a  specific  perform- 
ance, although  there  is  no  imposition  of 
fraud  imputable  to  the  purchaser.  Bell  v« 
HowardfE.  1/42.  9  Mod.  302.  For  cases 
where  equity  will  set  aside  a  conveyance 
obtained  from  a  person  of  a  weak  mind^ 
vide  White  o.  Small,  2  Ch.  Ca.  103. — 
,  Clarkson  v.  Han  way,  2  P.  W.  203.  James 
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sajrsy  that  Lord  Apsley  in  this  case,  quei- 
tioned  the  statemeDt  of  Cass  «.  Rudele, 
1  Vern.  280.  ;  but  nothing  of  that  kind 
appears  in  Bro.  P.  C. 

241.  Equity  will  not  decree  tpeciAt 
execution  of  an  article  which  is  contrary 
to  the  powers  in  a  settlement.  Stratford 
V.  Aldborough^  C.  1786-  1  Ridgw.  P.  C. 
281, 

242.  Equity  wiU  not  decree  specific 
execution  of  a  covenant  in  a  lease  violat- 
ing the  rcstricfions  of  m  prior  settlement, 
of  which  the  lessee  had  notice.  Craf* 
ford  V.  Otiver^  E.  1786.  1  Ridgw.  P.  C. 


0.  Greaves,  4  P.  W.  270.  Evans  v. 
Blood.  4  Bro.  P.  C.  557-  Bennet  v. 
Yade,  9  Mod.  312.  and   2  Atk.  334. 

235.  If  parties  are  entering  into  an 
agreement,  and  the  wHI  j^ut  of  which  a 
forfeiture  arose  was  lying  before  them 
and  their  counsel,  wliile  the  drafts  were 
preparing,  the  parties  shall  be  supposed 
to  be  acquainted  with  |he  consequence  of 
law  as  to  this  point.  Pulltn  v.  Ready ^ 
H.  1743.  2  Atk.  591. 

236.  After  an  agreement  has  entirely 
settled  all  disputes  between  parties  and 
Aeir  several  rights,  the  court  will  not 
enter  into  .a   question  which  might  have!  315. 
been  started   had  there    been  no  such  |     243.  Promise  by  a  letter  to  renew  a 


agreement.  S.  C. 

237.  A  husband  covenants  in  marriage 
articles,  SIX  months  after  the  death  of  his 
mother,  and  that  he  should  be  in  posses- 
sion of  the  estate,  in  jointure  to  settle 
lOd.  per  annum  for  every  lOOOi.  npon 
bis  wile  for  life,  remainder  to  the  issue 
of  the  marriage,  remainder  to  his  heirs. 
He  died  In  the  life-time  of  his  mother, 
leaving  no  issue.  The  estate  reverts  to 
his  heir,  who  shall  not  be  compelled  by 
bis  wife  to  a  specific  performance.  Whit- 
met  Y.  Parrdy  t.  1749-     1  Ves.  257- 

238.  Bill  to  carry  into  execution  agree* 
inent  for  the  assignment  of  fees  and  pro- 
fits of  office  of  keeping  Bridewell,  and 
the  tap-house.  Dismissed.  Meikwoldv. 
WManky  E.   1751.  2  Yes.  238. 

239.  Rusband  and  wife  having  joint 
t)ower  over  the  wife's  estate,  empower 
an  agent  to  sell  part  of  it  by  auction.  He 
articles  to  sell  it,  by  private  contract,  for 
more  than  the  price  required.  The  hus- 
band had  written  a  letter  to  the  agent,  in 
which  he  only  desired  his  wife's  coropli- 
nenli,  that  is  no  proof  of  her  joining  in 
giving  an  authority  to  the  ageotj  and  the 
bayer  shall  not  compel  a  specific  per- 
formance. Daniel  v.  AdamsyT,  1765 
Amb.  495.  Vide  Dwiry  e.  Drury.  Baker 
0.  Child,  2  Yem.  62;  Barrington  v,  Horn, 
M.  1  G.  2.  Hall  9,  Hardy,  3  P.  W.  187. 

240.  J.  S.  agrees  to  sell  his  estate  for 
his  life.  The  time  limited  for  the  con- 
veyance was  the  3 1st  of  October;  but 
ihe  annuity  was  to  commence,  and  A. 
waste  have  the  rents  and  profits  of  the 
estate,  from  the  5th  of  April  preceding. 
J.  S.  diied  on  the  I2th  of  November^  be- 
fore any  conveyance  was  executed.  Bill, 
by  A«  m  a  specific  performance,  dismis- 
sed bat  withont  costs.  Pope  v.  Root$j 
T.  1774.  7  Bro.  P.  C.  184.  Mr.  Cox,  in 
bis  note  to  White  r.  Nntt,  I  P.  W.  62. 

Yot.  r.  10 


lease,  In  consideration  of  money  already 
laid  out  by  the  tenant,  is  nudum  pactum^ 
'  and  no  specific  performance  will  be  de- 
creed ;  nor  ii  it  varied  by  money  having 
been  laid  ont  afterwards :  bat,  if  previous 
to  the  promise  defendant  had  signified 
his  intention  to  lay  out  money,  and  on 
that  consideration  the  promise  had  been 
made,  specific  performance  woidd  be  de- 
creed.  Robertson  v.  St.  Johuy  M.  1786. 
2  Bro.  C.  C.  140. 

244.  Ekiuity  will  not  decree  specific 
execution  of  an  article  upwards  of  15 
years  after  it  is  dated,  under  which  plain* 
tifi*  had  never  been  in  possession,  nor 
paid  any  consideration,  more  especially 
where  there  had  been  several  convey- 
ances in  the  interval,  and  the  tenants 
had  made  expensive  improvements,  with 
plaintiff's  knowledge.  Oill  v.  Fleming, 
E.  1787.  1  Ridgw.  P.  C.  420. 

245.  At  a  sale  by  auction  the  seller's 
agent  bid  for  the  purchaser,  a  specific 
performance  refusea.  Twining  v.  Mor^ 
risony  or  Taggart  v.  Twiningy  E.  1788. 
2Bro.  C  C.S26.  FufeBexwelloChrutie^ 
Cowp.  395. 

24o.  Where  plaintiff  had  received  a 
promissory  note  without  a  stamp,  the 
court  directed  a  proper  note  to  be  made 
according  to  the  agreement,  before  de* 
fendant  should  have  execution  of  the 
other  parts  of  the  contract.  Aylett  v. 
Bennety  E.  1792.  1  Anstr.  45. 

247.  A  purchaser  will  not  be  com- 
pelled to  take  a  doubtful  title,  as  it  is 
discretionary  in  the  court  to  decree  spe^ 
cific  performance  of  an  agreement  for  a 
purchase,  or  to  leave  it  at  law.  Cooper 
V.  Denney  T.  1792.  1  Ves.  jun.  565. 
4  Bro.  C.  C.  80.  Vide  Shapland  v. 
Smith,  1  Bro  C.  C.  75.  Joynes  v.  Star 
tham,3  Atk,  389. 

248.  On  a  bill  for  specific  performanpf^ 
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of  an  agreement  for  salo  of  a  lease,  thei     257.  To  a  bill  for  a  specific  perform- 
court  cannot  apportion  the  price  accord-  ance  of  an  agreement,  a  plea  of  the  sta- 


lug  to  the  time  already  expired.  King 
V.  Wightmanj  M.  1792.  1  Anstr.  80. 
249*  Specific  performance  of  an  agree- 
ment cannot  be  decreed  with  a  variation 
made  in  it  by  the  court.  Jordan  v.  Saw- 
i&i«f,M,  1793.  4  Bro.  C.  C.  477- 


tute  of  frauds  being  coupled  with  another 
defence,  was  ordered  to  stand  till  the 
hearing.  Cooth  v.Jiicksan,  H.  1801.6 
Ves.  12. 

258.  Where  an   agreement  originated 
in  communications  by  the  commissioners 


250.  Bill   for  specific   performance  of  who  took  the  depositions  in  a  caase,  and 


an  agreement  to  grant  a  lease  to  plaintiff 
would,  00  evidence  of  his  fraud,^  misre- 
presentation, and  insolvency,  have  been 
dismissed  with  costs,  if  not  compromised. 
WUlingham  v.  Joyce,  T.  1796.  3  Ves. 
168,  169. 

251.  The  court  would  not  execute  an 
agreement  to  grant  a  lease  to  a  man  who 
had  committed  felony.  S.  C. 

252.  Specific  performance  refused  on 
the  laches  of  plaintiff,  the  contract  being 
for  a  sale  to  him  under  a  bankruptcy,  of 
a  reversionary  interest  for  life,  which,  in 
the  interval,  fell  into  possession.  De- 
fendants being  also  remiss,  bill  dismiss- 
ed without  costs,  on  delivering  up  the 
agreement.  Spurrier  v.  Hancockj  T. 
1799*  AYes,  667' Omerodv.Hardman, 
H.  1801.  5  Ves.  722.     S.  P. 

253.  In  the  performance  of  a  contract 


by  the  witnesses  to  defendant,  as  to  the 
nature  and  effect  of  the  evidence  ;  though 
plaintiff  was  not  implicated  in  the  trans- 
action, yet  his  bill  for  a  specific  per- 
formance was  dismissed,  on  grounds  of 
public  policy.     S.  C. 

259.  Parol  evidence  is  admissible  m 
opposition  to  a  specfic  performance  of  a 
written  agreement,  upon  the  heads  of 
mistake  or  surprise,,  as  well  as  of  fraud  ; 
and  upon  such  evidence  the  bill  was  dis- 
missed :  so  was  another  bill  for  a  speciiSc 
performance  of  the  agreement,  corrected 
according  to  the  same  evidence  contra- 
dicted by  the  answer.  M.  of  Toumstnd 
V.  Stangroomy  H.  1801.  6  Ves.  S28. 

260.  The  rule  that  a  written  agreement 
within  the  statute  of  frauds,  cannot  be 
varied  by  parol  evidence,  does  not  affect 
a  subsequent,  distinct,  collateral  agree* 


the  time  is  material ;  therefore,  upon  the   ment.  S.  C.  337*  (n.^ 


gross  laches  of  plaintiff,  his  bill  for  spe- 
cific performance  was  dissmissed,  with 
costs.  Harrington  V.  WhedeVj  T.  1799. 
4  Ves.  686. 

254.  A  purchaser  under  a  bankruptcy, 
must  take  the  bankrupt's  title,  though 
objectionable.  In  such  a  case,  the  pur- 
chaser having  objected  to  the  title,  but 
insisting  on  his  purchase,  kis  bill  for 
specific  performance  was  dismissed,  with 
costs,  except  as  to  some  irrelevant  mat- 
ter in  the  answer  and  depositions.  Pope 
V.  SimpsonyM,  1799-  5  Ves.  J  45. 

255»  A  vendor  cannot  come  for  a  per- 
formance at  any  distance  of  time,  but 
upon  a  bill,  filed  14  months  after  a  cor- 
respondence, upon  objections  to  the  title, 
had  ceased,  from  defendant's  not  having 
returned  an  answer  to  the  last  letter, 
which  required  a  distinct  answer,  and 
threatened  a  suit  ;  and  the  auctioneer 
not  having  been  called  opon  to  retitrn 
the  deposit,  the  court  referred  it  to  the 
Master.  M,  of  Hertford  v.  Boore,  Aston 
V.  Boore,  H.  1800.    5  Ves.  719. 

256.  Bill  for  specific  performance  dis- 
missed, the  agreement  appearing,  from 
letters  produced,  to  be  different  from 
that  set  up  by  the  bill,  and  proved  by 


261.  Specific  performance  refused  to 
the  laches  of  pktintiff,  the  vendor.  A 
small  incumbrance  which  may  rest  in 
compensation,  is  no  objection  to  a  specific 
performance.  Chtegt  v.  Homfrayj  £. 
1801.     5  Ves.   818. 

262.  Though  a  person  may  agree  te 
sell  at  a  price  to  be  fixed  by  an  award^ 
and  though  the  award  can  only  be  ibh 
peached  for  fraud  or  gross  mistake,  yet, 
i»pon  such  an  agreement,  where  some  of 
the  persons  te  be  bound  were  married 
women,  and  one  of  them  had  not  exe- 
cuted, the  court  refused  a  specific  per^ 
formance,  leaving  plaintiff  to  law.  Emery 
v«  Wascj  £.  1801.  5  Ves.  846.  On  ap- 
peal, his  Honour's  decree  was  affirmcK], 
on  the  ground,  that  the  evidence  did  not 
prove  satisfactorily  as  it  ought  (especially 
in  the  case  of  married  women,)  that  the 
valuation  was  made  with  due  attentioD 
and  care.     S.  C.  T.  1803.  8  Ves.  505. 

263.  Bill  for  specific  performance  of 
an  agreement  to  refer  to  arbitration,  will 
not  lie.  Street  v.  Righy,  £.  1S02. 6  Vee«. 
818. 

264.  The  court  decreed  specific  per^ 
formiance  of  an  agreement  10  grant  a 
lease,  of  which  only  one  part,  signed  by 


iu)e  witness.    Leigh  v.  Haoerfidd,  T,   plaintiC  was    foond    in  possession   of 
1800.  5  Ves.  452.  ^ 
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defendant,  upon  the  circumstances  of  poe- 
session,  draffs  prepared  and  approved, 
and  the  execution  deferred  onlj  till  the 
repairs  were  completed ;  but  an  exten- 
sion of  the  term  according  to  a  ▼ariation 


fused,  on  the  ground  of  want  of  conside- 
ration. RMnaon  v.  CoUimSyT.  1802^.  7 
V«s.  130. 

265.  The  court  can  decree  a  specific 
performance  of  a  written  agreement  with 
a  variation  by  writing ;  bat  not  with  a 
variation  by  parol.  S.  C«  ibid.  133.  Et 
cide  Jordan  v,  Sawkins,  1  Yes.  jun.  404. 
S  Bro.  C.  C.  388. 

266.  Where  nothiag  has  been  done 
nnder  an  agreement,  the  court  ought  not 
to  decree  a  specific  performance,  except 
where  the  right  to  compel  it  is  mutual. 
Ijewrensan  v.  Butler ^M,  ISO?.  1  Sch.  & 
Le/I  IS.  Vide  Bromley  p.  Jeffries,  2  Vern. 
415.  Arminger  v.  Clarke,  Bunb.  111. 
where  the  ground  of  refusal  was  want  of 
mutuality. 

267.  A.  being  insolvent,  suffered  an- 
other person  to  become  the  apparent 
owner  of  his  farm,  though  under  a  secret 
trust  for  him ;  A.  shall  not  have  a  specific 
execution  of  an  agreement  made  by  him 
with  the  trustee^  the  landlord  having  sup- 
posed the  trustee  to  have  been  the  right- 
fill  owner,  and  confiding  in  his  solvency. 
(yHerlihy  v*  Hedges^  E.  18031  1  Sch. 
&Lef.  123. 

268.  Plaintiff  and  defendant  were  bank- 
ers; by  their  articles  of  partnership,  it 
was  agreed,  that  if,  after  the  end  of  the 
partnership  term,  either  of  them  should 
continue  to  carry  on  the  business,  either 
alone    or   in    partnership,    until  one  of 
them  should  have  a  son,  legitimate  or  ille- 
gitimate, whom    the    father    should,  by 
writing  or  by  his  will,  desire  to  introduce 
into  the  business,  and    who  should  live 
to  attain  sixteen,  the  party  so  continuing 
the  business  should  take   such  son  ap- 
prentice for  five  years,  and  nt  the  ago  of 
twenty-one,   he  should  admit  him   as  a 
partner  in  the  liouse.     The  business  was 
carried  on  for  seven  years,  when  one  of 
the  partners  died,  and  it  was  afterwards 
continued  by  the  survivors.    The  deceas- 
ed partner  by  his  will  appointed  an  ille- 
gitimate son  to  be  bound  apprentice  at 
•the  ase  of  sixteen,  and  at  twenty-one  to 
be  adtnitted  into  the  firm.     At  the  age  of 
sixteen  (fifteen  years  after  the  commence- 
ment of  the  partnership)  this  illegitimate 
ion  filed  his  bill  for  a  specific  perform- 


original  articles  of  co-portnership.  Per 
Eldouy  C.  With  respect  to  the  object  of 
this  covenant,  no  one  ever  heard  of  the 
execution  of  an  agreement  for  a  partner- 
ship, when  the  parties  might  dissolve  ic 


of  the  agreement,  also  in  writing,  was  re-  immediately  aiterwards  ;  thi^   is  such  a 


covenant  as  the  court  cannot  specifically 
execute. — Bill  dismissed.  Herey  v.  Birch^ 
E.  1804.  9  Ves.35r. 

269.  It  is  now  perfectly  settled  that 
this  court  will  not  enforce  the  specific 
performance  of  an  agreement  for  a  tran^« 
fer  of  stock.  Nutbrown  v.  Thornton^  M. 
1804.  10  Ves.  l6l.  stated  at  large,  post, 
liu  Ilcmdlord  4r  Tenant^  i. 

270.  Bill  for  specific  performance  of  a 
contract  for  sale  of  an  estate.  By  settle- 
ment previous  to  the  marriage  of  defend- 
ant, estates  were  limited  ^subject  to  a 
term)  to  the  use  of  defenoant  for  life^ 
Mons  waste ;  remainder  to  trustees  to  pre- 
serve, &c. ;  remainder  to  E.  Y.  for  life, 
sans  waste ;  remainder  to  samd  trustees 
for  2000  years  to  raise  younger  children's 
portions,  and  subject  thereto,  to  the  use 
of  the  first  and  other  sons  in  tail  male ; 
remainder  to  defendant  in  fee.  The  set- 
tlement contained  a  power  for  trustees, 
^vih  the  consent  of  defendant  and  his 
wife,  or  after  their  decease,  in  their  own 
discretion,  to  sell  or  exchange,  and  if 
sold  to  lay  out  the  produce  after  payment 
of  incumbrances,  in  the  purchase  of'other 
lands,  to  be  settled  to  the  same  uses. — 
The  trust  estates  being  advertised  for 
sale  by  auction,  plaintiff  applied  to  the 
auctioneer,  whereupon  a  meeting  took 
place  with  defendant,  who  asked  plaintifl 
^26,500/.  fur  the  whole,  plaintiff  bid  him 
20,000/.,  which  defendant  refused,  but 
plaintiff  afterwards  signed  an  agreement 
with  the  auctioneer  to  purchase  at  the 
full  price,  and  his  agent  paid  the  deposit 
accordingly.  The  trustees  did  not  inter- 
fere, otherwise  than  by  consenting  to 
the  acts  of  defendant,  under  whose  sole 
management  the  sale  was  conducted* 
The  conveyance  was  prepared  and  ap- 
proved by  defendant,  and  h'ls  trustees  ; 
but  the  trustees  having  learnt  that  plain- 
tiff had  re-sold  part  of  the  estates  for 
34,900/.,  and  that  a  considerable  part 
remained  undisposed  of,  they  refused  to 
concur  in  the  conveyance.  After  the  an- 
swers were  filed,  defendant's  wife  died 
without  issue,  and  plaintiff  sought  relief 
against  defendant  by  a  supplemental  bill. 
The  defence  in  this  case  rested  wholly 
upon  inadequacy  of  consideration,  and 


ance  of  the  agreement  contained  in  the  misinformation  as  to  the  value    of  tae 
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estate,  not  imputing  any  fraud  to  plaiotiff, 
but  want  of  care  and  attention ,  and  mis* 
management  in  defendant's  agent.  Ld. 
Cb.  after  citing  the  cases^  of  Twining  v, 
Morrison,  2  Bro.  C.  C.  326.  ante,  pi.  245. 
£me^  V.  Wase,  8  Ves.  b05,aniey  pK  262. 
and  Townsend  v.  Stangrooin,  6  Ves.  328. 
antCf  pi.  259.  said,  Lord  Thurlow  refer- 
red the  doctrine  of  specific  performance 
to  this,  that 'it  is  scarcely  possible  there 
nay  not  be  some  small  mistake  or  inac- 
curacy, as  that  a  leasehold  interest  repre- 
sented to  be  for  twenty-one  years,  may 
be  for  twenty-one  years  and  nine  months ; 
such  little  circumstances  might  defeat  an 
action  at  law,  and  yet  they  lie  so  clearly 
in  compensation,  that  they  ought  not  to 
prevent  the  execution  of  the  contract  ;* 
but  that  doctrine  had  been  extended  to  a 
great  length  in  equity ;  the  rule  is  clear, 
that  the  application  of  it  roust  be  discre- 
tionary in  the  judge;  it  is  like  the  case 
of  fraud,  for  which  this  court  will  set  a 
bargain  aside,  but  the  court  has  never 
ventured  to  lay  down  what  shall  consti- 
tute fraud  as  a  general  proposition.  His 
Lordship  proceeded  to.  observe,  that  this 
case  is  extremely  important  not  only  to 
the  parties,  but  to  the  general  interests 
of  justice  as  administered  in  equity. — 
There  is  nothing  in  it  to  restrain  defend- 
ant from  using  all  his  remedies  at  law,  if 
a  bilLhad  been  filed  to  have  the  contract 
delivered  up;  it  is  too  late  to  discuss 
whether  the  court  ought  to  order  a  con- 
tract that  it  will  not  perform,  to  be  deli- 
vered up,  and  to  decree  the  performance 
of  a  contract  which  it  will  not  direct  to 
be  deliverrd  up,  fur  there  are  many  cases 
in  which  the  party  has  obtained  a  right 
to  sue  upon  the  contract  at  law,  and 
under  such  circumstances  that  cannot  be 
affected  here,  so  as  to  deprive  him  of 
that  remedy,  and  yet  the  court  declaring 
he  ought  to  have  liberty  to  proceed  at 
law  will  not  actually  interpose  to  aid  him, 
and  specifically  perform  the  contract. 
In  a  trust  of  the  nature  now  before  the 
court,  it  is  a  most  improvident  course  to 
allow  the  tenant  for  life  the  execution 
of  such  a  power  as  this,  for  it  is  gene- 
rally his  interest  to  convert  the  estate 
absolutely  into  money  {Vide  post^  tit.  Es- 
tatCyr.)  Here  all  the  trustees  meaning 
to  act  properly  made  defendant  their 
agent,  which  they  ought  not  to  have 
done,  for  they  are  interposed  to  guard 
a^  inst  what  the  tenant  for  life  miiy  pro- 
pv.  e.  The  conduct  of  the  auctioneer, 
(who  was  told  to  sell  by  auction,  uirte,«s 


he  could  sell  advantageously  liy  private 
contract)  is  unaccountable,  and  without 
example  even  in  cases  where  difficulties 
have  been  raised  by  the  conduct  of  auc- 
tioneers :  as  to  plaintiff,  there  is  an 
evidence  of  his  enquiries  as  to  the  valuo 
from  all  sources  of  information,  which 
he  was  at  liberty  to  do,  and  having  satis- 
fied himself  that  he  had  made  a  lucrative 
bargain,  he  might  have  honestly  con- 
tracted with  persons  at  arms  length,  and 
dealing  for  themselves,  but  then  he  is  to 
be  considered  as  a  man  cin tenting  him- 
self with  a  contract  instead  of  a  convey- 
ance. It  is  clear  a  plaintiff  suing  at  law 
for  damages,  or  in  equity  for  a  specific 
performance,  must  allege  a  contract  bind- 
ing some  one :  and  where  a  man  is  im- 
prudent enough  to  deal  with  an  agent 
without  seeing  that  he  has  a  written  au- 
thority for  sale,  he  must  take  the  conse- 
quence of  dealing  witli  a  roan  not  duly 
authorized.  In  order  to  roake  the-  pre- 
sent contract  that  of  the  trustees,  plaintiff 
must  prove  that  they  authorized  the  auc- 
tioneer by  parol,  without  further  consul- 
tation as  to  the  sale  or  price.  Ld.  Ch.r 
said,  if  in  this  case  he  should  hold  that 
the  trustees  had  given  the  auctioneer  ao 
express  and  clear  pledge  of  their  autho- 
rity, he  should  carry  it  to  such  an  extent, 
as  would  make  the  doctrine,  that  the  au- 
thority may  be  by  parol,  though  the 
agreement  must  be  in  writing,  the  most 
mischievous  evasion  of  the  statute.  Here 
it  is  impossible  to  say  that  there  was  a 
parol  authority  (within  the  sense  requir- 
ed) to  enter  into  the  written  agreement. 
Next,  it  is  clear,  that  the  trustees  are  not 
bound  by  their  subsequent  conduct,  as  if 
there  had  beeu  antecedent  authority ; 
they  never  bad  the  approbation  of  the 
husband  and  wife,  thoy  never  can  be 
bound  by  the  drafts  settled  by  their  soli- 
citor, and  the  very  circumstance  of  the 
sale  gave  them  locus  pa^nit entice ^  the  mo* 
raent  they  were  informed  that  there  was 
a  question  whether  the  price  was  reason- 
able; but  supposing  them  bound,  that 
will  not  lielp  plaintiff  to  the  relief  pray- 
ed for;  their  conduct  was  a  breach  of 
trust,  (though  unintentional,)  their  duty 
being  not  to  exercise  their  powers  of 
selling,  unless  they  knew  a  discretion  had 
been  fully  exerted  upon  the  point  of  rea- 
sonable price,  and  unless  they  were  satis- 
fied, that  upon  that  point  no  reasonable 
objection  could  be  made  witli  reference 
to  the  interest  of  defendant,  his  wife,  or 
the  children  :  if  the  court  had  been  called 
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execution,  there  is  here  so  little  ground 
for  it,  that  on  the  contrary,  at  the  suit  of 
the  cestui  qne  truMt,  the  trustees  would 
have  been  restrained  from  executing. 
Ld.  Ch.  then  went  on  to  say,  that  this 
case  might  be  .determined,  without  going 
very  accurately  into  the  doctrine  of  ii>- 

'  adequacy  of  value,  upon  which  he  did 
not  mean  to  decide.  Lord  Rasdym  in 
White  V.  Damon  (1  Bro.  C.  C.  1:^6. 
7  Yes.  36.)  might  not  have  put  the  deci- 
sion upon  the  inadequacy  of  the  contract, 
yet  he  might  still  have  thought,  that 
there  were  other  circumstances  in  no 
manner  connectod  with  the  conduct  of 
the  vendee,  which  this  court  ought  to 
attend  to,  upon  the  subject  of  specific 
performance.  Ld.  Ch.  said,  in  the  case 
before  him  (the  vendor  having,  by  the 
silence  of  the  agent,  with  regard  to  the 
last  survey,  by  which  the  estate  was  esti- 
mated at  a  value  considerably  greater 
than  the  former)  lost  all  opportunity  of 
dealing,  with  the  knowledge  of  that  sur- 
vey, by  the  agent  himself,  and  of  the  fiict, 
which  was  excessively  material,  that  the 

#  estate  if  sold  in  lots  might  probably  pro- 
dace  so  much  more,  the  vendor  is  proba* 
bly  full  as  much  prejudiced  as  the  vendors 
in  Twining  e.  Morrison  were  by  the  acci- 
dents attending  that  sale.«-His  Lordship*s 
opinion  therefore  was,  first.  That  this  was 
a  sale  in  which  tho  trustees  had  not  given 
sufficient  lawful  authority  to  contract  on 
their  behalf  within  the  statute,  and  there- 
fore they  were  not  bound  ;  and,  secondly, 
supposing  that  they  had  given  sufficient 
authority^  still  considering  the  nature  of 
their  interest,  this  court  could  not  have 
compelled  an  execution  against  the  eutui 

ni  trusty  if  tliey  had  been  living,  but  his 
rdship  did  not  decide  as  to  any  remedy 
the  plaintiff  might  have  against  the  trus- 
tees for  damages.— 4jd.  Ch.  continued  by 
saying  that  the  supplemental  bill  in  this 
Case  did  not  vary  the  original  statement, 
but  truly  set  forth  that  the  trustees  had 
only  an  estate  to  preserve  contingent  re- 
mainders during  the  marriage,  and  that 
in  the  event  of  the  wife*s  death,  without 
issue,  the  defendant's  life  estate  and  his 
remainder  in  fee  being  brought  together, 
the  power  of  the  trustees  was  extin- 
guished ;  but,  though  the  power  was 
gone  at  law,  yet  if  the  purchaser  had 
contracted  with  the  trustees,  with  the 
approbation  of  defendant  and  his  wife, 
aceording  to  the  deed,  that  contract 
once  entered  into,  and  havjog  bound  the 


the  power  of  sale,  should  be  made  good 
by  those  who  had  an  interest  by  the  ef- 
fect of  their  intent,  if  not  by  the  autho- 
rity of  the  trustees,  and  that  is  the  mean- 
ing of  the  present  bill.  Ld.  Ch.  agreed, 
that  if  a  person  carries  an  estate  to 
market,  not  having  any  title  at  the  time, 
it  is  too  late  to  discuss  the  question,  whe- 
ther it  would  have  been  right  to  have 
held  that  he  should  not  have  a  specific 
performance|.  His  Lordship  said  there 
was  a  diffiirence  between  an  estate  sub« 
ject  to  incumbrances,  and  the  case  he 
put,  where  the  vendor,  at  the  time  of 
the  contract,  had  not  a  title.  Some  au- 
thorities go  the  length  of  giving  a  specific 
performance,  if  the  vendor  can  even  by 
an  act  of  parliament  obtain  a  title  be- 
fore the  report.  Ld.  Ch.  agreed,  if  a 
man  having  partial  interests  in  an  estate 
chooses  to  enter  into  a  contract  repre- 
senting it,  and  agrees  to  sell  it,  as  bis 
own,  it  is  not  competent  for  him  after- 
wards to  say,  though  he  has  valuable  in- 
terests, he  hais  no  entiretv,  and  therefore 
the  purchaser  shall  not  have  the  benefit 
of  his  contract.  For  the  purpose  of  this 
jurisdiction,  the  person  contracting  un- 
der those  circumstances,  is  bound  by  the 
assertion  in  his  contract,  and  if  the  ven- 
dor chooses  to  take  as  much  as  he  can 
have,  he  lias  a  right  to  that,  and  to  an 
abatement,  and  the  court  will  not  hear 
the  objection  of  the  vendor  that  the  pur- 
chaser cannot  have  the  whole,  but  that 
always  turns  upon  this,  that  it  is,  and  is 
iuteuded  to  be,  the  contract  of  the  ven- 
dor. His  Lordship  thought,  that  in  the 
present  case,  it  was  not  the  contract  of 
defendant,  and  that  it  was  not  in  the  con- 
templation of  the  agent,  the  trustees,  or 
any  one,  excluding  the  plaintiff,  that  it 
should  be  the  contract  of  defendant,  if  it 
was  not  the  contract  of  the  trustees.  As 
to  the  conduct  ef  the  agent,  plaintiff  has 
no  contract  but  with  him,  and  upon  his 
evidence  the  trustees  were  bis  princi- 
pals, and  it  was  not  defendant's  intention 
to  give  any  authority  binding  himself, 
that  did  not  bind  the  trustees.  It  was 
for  the  sale  of  their  inheritance,  not  his, 
including  minors,  interests'  if  not  affect- 
ing theirs.  It  is  impossible  therefore 
to  say  it  was  the  double  contract,  that  of 
the  trustees,  and  If  not  theirs,  his,  and 
it  was  not  his  intention  to  part  with 
his  partial  interest.  His  Intention  was 
to  give,  not  his  authority  to  the  agent, 
but  that  of  the  trustees,  aod  if  their  au- 
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thority  WBi  not  eflfectttally  giveoy  whatever 
may  be  the  remedy  at  law,  it  cannot  be 
partially  executed  in  eqnity;  and  it 
would  be  strange  if  that  contract  which 
never  could  have  been  executed  unless  it 
was  the  contract  of  the  trustees  for  the 
substitution  of  other  lands  to  be  settled 
to  the  same  uses,  should  have  been  exe- 
cuted in  this  court  by  tearing  to  pieces 
the  family  property  that  was  the  subject 
of  the  contract.  The  result  is,  that  no- 
thing was  intended  to  be  bound  but  the 
inheritance  of  the  trustees,  that  the  trus- 
tees have  not  given  such  an  authority  as 
binds  them  within  the  statute;  that  if 
they  hady  the  execution  of  this  contract 
would  under  the  circumstances,  have 
been  such  a  breach  of  trust  that  this  court 
could  not  have  permitted  them  to  carry 
into  execution  farther  than,  that  if  plain- 
tiff  cannot  have  a  decree  for  the  whole, 
he  cannot  for  a  part,  and  the  subsequent 
event  makes  no  alteration,  for  the  con- 
tract of  the  trustees,  and  not  of  defend- 
ant, must  have  been  the  foundation  of  the 
decree,  and  if  so,  it  cannot  become  his 
contract  by  the  event  of  his  wife's  death 
without  children.  These  are  the  grounds 
upon  which  his  Lordship  said  this  case 
iBBy  be  determined  without  saying  more 
Upon  tlie  inadequacy,  or  the  retention  of 
that  imfiortant  fact  by  the  agent,  which 
alone  is  a  sufficient  ground  for  dbmissing 
the  bill.  The  decree  (drawn  up  by  the 
Ld«  Ch.  himself)  declared  that  it  appear- 
ed to  the  court,  that  at  the  time  the  alleg- 
ed contract  (the  pecific  perfermanco  of 
which  was  sought)  was  made,  the  power 
of  selling  the  whole  inheritance  of  the 
estates  in  question  was  by  the  settle- 
ment reserved  to  trustees  to  be  exe- 
cuted for  certain  limited  purposes  at  a 
reasonable  price,  and  with  such  consent 
as  prescribed,  and  that  the  trustees  were 
not  bound  in  t^e  event  of  the  wife's 
death  without  issue,  nor  would  they  have 
been  bound  in  this  case  (if  such  event 
had  not  happened)  by  the  contract  to 
have  executed  their  power,  and  it  hav- 
ing been  contended,  that  defendant's 
wi£e  having  died  without  issue  pending 
the  suit,  defendant  had  acquired  such  an 
interest  as  would  enable  him  to  convey 
the  fee-simple  to  the  plaintiff,  he  ought 
to  make  such  conveyance.  It  was  fur- 
ther declared,  that  due  regard  being  had 
to  the  proo£i  respecting  the  value  of  the 
premise,  and  to  the  fact  of  re-valuation, 


disclosed  before  the  contract  was  signed; 


either  to  the  vendors  or  to  any  other 
person  interested  in  the  sale,  though  mado 
under  the  direction  of  the  persons  autho- 
rised to  sign  such  alleged  contract,  and  to 
all  other  the  circumstances  of  the  case, 
the  court  ought  not,  if  defendant's  wife, 
or  any  child  had  been  living,  to  direct 
that  the  contract,  which  appears  intended 
to  be  the  contract  of  the  trustees^  act- 
ing under  their  power  to  sell  the  in^ 
heritance,  should  be  executed  by  de- 
fendant only  as  to  his  partial  interests ; 
and  it  was  further  declared,  that  under 
all  the  circumstances,  the  court  ought 
not  to  decree  that  defendant,  should 
convey  the  enlarged  estate  to  plaintiff 
in  specific  performance  of  the  alleged 
contract,  but  that  plaintiff  ought  to  be 
left  to  his  remedy,  without-  prejudice  to 
which  remedy,  both  bills  were  dismissed 
without  costs*  Mortlock  v.  BuUery  M. 
1804.  10  Ves.  292.  Vide  *  Calcrafl  v. 
Roebuck,  1  Ves.  jun.  221.  i  Twining  v. 
Morrison,  2  Bro.  C.  C.  326.  |  Jenkins 
o.  Hiles,  6  Yes.  646.  N.  B.  Lord  JMom- 
ners,  in  O'Rourke  v.  Percival,  2  Ball.  Sc 
Be.  60.  said,  this  was  a  decnion  en  which 
he  should  always  entertain  a  doubt,  a 
See  also  S.  C.  poii^ilu  £Sstate,y.- 

271.  Equity  will  not  decree  a  specific 
execution  of  a  contract,  when  the  terms 
of  it  are  uncertain  as  to  its  extent.  Ifar^ 
nett  V.  Yielding^  T.  1 805.  2  Sch.  &  Lef. 

549- 

272.  Nor  will  equity  decree  a  spe- 
cific execution  against  a  party  not  law- 
fully competent  to  execute  the  contract. 
S.  C. 

273-  Where  a  specific  porfbrmaace  had 
become  impossible,  owning  to  vendor 
having  disposed  of  the  premises  to  an- 
other ;  the  court,  on  the  authority  ofDek* 
tan  V.  8tuart^{T.  1806. 1  Fonbl.  £q.44.) 
directed  a  reference  to  the  Master  to  en- 
quire what  damage  plaintiff  had  sustained 
by  the  non-performance  of  vendor's  con- 
tract. Chreenaway  v.  Adams ^  T.  1806. 
12  Ves.  395. 

274.  It  is  perfectly  discretionary  in 
the  court  to  decree  a  specific  perform- 
ance ;  and  therefore  in  a  case  of  mistake 
alone,  without  fraud,  they  refused  it. 
Mastni  V.  ArmitagCy  T.  1806.  13  Ves.  25. 
Clifford  yf.  Brooke^  M.  IS06.  13  Ves. 
135.  Vide  Cooper  9.  Denne,  1  Ves.  jun. 
565. 

275.  The  court  dismissed  p^aintiff^s 
bill  for  a  specific  performance   on  ac- 


and  tiiat  such  revaluation  had  not  been  "count  of  the  great  lapse  of  time^  during 


which  no  step  had  been  taken  towanls 
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performance.  Attey  v.  Deeekaa^j  M. 
1806. 13  Ves.  225.  Bed  vide  Uoyd  v. 
CoU«tty  4  Bro.  C.  C.  469-  Hearne  v. 
Tenant,  13  Ves.  289. 

276.  If  a  purchaser  cannot  have  what 
was  his  strong  inducement  to  the  con- 
tract, equity  will  not  enforce  a  specific 
performance.  Stapylton  v.  Scott^  H. 
ia07.     13  Ves.  426. 

277.  Specific  perCormance  of  an  agree- 
ment in  writing  for  a  lease  for  60  years, 
wi|i  refused-  upon  parol  evidence  of  an 
alteration  stipulated  for  at  the  time,  and 


the  court  refused  a  specific  performaace 
of  the  agreement,  for  as  the  lease,  if 
granted,  would  not  be  binding  on  the 
inheritance,  (it  being  to  be  granted  un* 
der  a  power;  the  court  would  not  em* 
barrass  the  remainder- man  by  directing 
such  a  lease  to  be  eiecuted.  EUard  v. 
Ld.  Landafy  H.  1810.  1  Ball  &  Be. 
241. 251.  lEi  vide  Lawrensen  v,  Bntler, 
1  Sch.  &  Lef.  13.  Vide  etiam  Buztoa 
9.  Lyster,  3  Atk.  383.  where  Lord  Hard* 
wicke  said,  nothing  was  aaore  fuUy  ea* 
tablishod  in  equity,  than  that  every  agre»« 


upon  the  faith  of  which,  the  party  exe-  ment  of  this  sort  cmght  to  be  certain. 


Cttted.  dark  v.  Grant,  hi.  1808.  14 
Ves.  519.       • 

278.  An  act  of  banlutiptcy  committed 
by  plaintiff,  though  no  commission  had 
issued,  was  held  an  objection  sufficient 
to  induce  the  court  to  refuse  a  specific 
performance  of  a  contract  for  sale  of  pre- 
mises which  he  had  entered  into  with 
defendant  $  for  a  purchaser  shall  not  be 
compelled  to  take  a  doubtful  title.  Lowee 
V.  lAukjH.  1808.  14  Ves.  547*  And 
that  too,  thoogh  part  of  the  pnrchase- 
money  had  been  paid,  and  sub-contracts 
entered  inte  by  plaintiff.  FroHkHn  v. 
Broumiow,  E.  1808.     14  Ves.  550. 

279*  A  bill  for  specific  performance 
of  an  agreement,  is  an  application  to  the 
discretion,  or  rather  to  the  extraordinary 
jorisdielidn  of  the  court,  which  cannot 


(flar,and  just,  in  all  its  parts,  and  if  any 
of  those  ingredients  are  wanting,  the  court 
will  never  decree  a  specific  peiibrnMuice* 

281.  A  rery  slight  misrepresentatien 
is  a  sufficient  objection  to  the  specific 
performance  of  a  contract,  but  where  the 
court  is  called  upon  to  rescind  a  con- 
tract and  to  decree  a  consequent  convey* 
ance  to  be  delivered  up,  it  requires  a  dif* 
ferent  consideration.  Cadmemr*  Horner^ 
H.  1811.    i8  Ves.  12. 

282.  Where  a  tenant  under  an  agree* 
ment  for  a  lease,  is  guilty  of  waste  ov 
want  of  g9od  husban^,  he  is  not  en* 
titled  to  a  specific  performance  of  that 
agreement.  Hill  r.  Barciay,  E  181 1« 
18  Ves.  63. 

283.  The  assignees  of  a  bankmpt  are 
not  entitled  to  the  speci^c  performance 


be  exercised  in  favour  of  persons  who  I  of  a  contract  for  a  lease  entered  into  foe 


have  dept  on  their  rights,  or  acquiesced 
for  a  long  time  in  a  title  and  possession 
adverse  to  their  claims,  and  in  such  cases 
laches  is  equally  strong  against  a  plain- 
tiff in  not  proceeding,  as  in  not  com* 
Bsencing  a  suit.  Meore  v.  Blake,  M. 
1808.  1  Ball  &  Be.  63.  And  it  does  not 
appear  to  be  yet  decided,  though  ofteh 
disciined,  whether  a  bill  seeking  a  spe* 
cific  performance  of  an  agreement  for  a 
lease  was  ever  entertained  on  behalf  of 
a  person  who  aAer  the  contract  had  be- 
come bankrupt  or  insolvent.  See  Wil* 
lii^am  v*  Joyce,  3  Ves.  l68.  Brooke 
e.  Hewitt,  ibid.  253.  Boardman  t^. 
Mostyn,  6  Ves.  4ffr.  Buckland  v.  Hall, 
8  Ves.  92*  O'Herlihy  e.  Hedges,  1  Sch. 
A  Lef.  123.  Weatherhall  r.  Qeering, 
12  Ves.  504. 

280.  Where  an  agreement  was  en- 
tered into  for  a  new  lease,  in  consider- 
aftion  of  the  surrender  of  a  former  lease, 
aad  the  tenant  had  concealed  the  fact 
that  the  last  life  named  in  the  former 
lease  was  in  extremis  at  the  time  the 
agreement  for    a  renewal  was  signed^ 


the  personal  accommodation  of  a  bank« 
rnpt.  Flood  v.  Finlay,  BL  18  tl.  2  Ball 
&  Be.  9.  In  this  case.  Manners,  C.  said« 
that  to  obtain  a  specific  performance,  the 
case  should  be  clear  of  doubt.  Vide  Ci- 
lafd  V.  Ld.  Landaff,sttpra« 

284.  Bill  for  a  specific  perfornMnce 
opposed  by  the  testimony  of  a  eingUi 
witness  who  over-heard  the  conversation 
between  the  parties  from  behind  a  wains- 
cot partition.— A  specific  performance 
was  decreed.  Savage  v.  JBrocksopp^ 
Brocksopp  y.  Lucas,  M,  1811.  18  Yes. 
335.     Vide  post,  tit.  Agreement  ^  v.  S.  C, 

285.  Bill  for  specific  performance  of 
an  agreement  for  a  lease  signed  by  the 
grantor  only,  and  contrary  to  his  leasing 
power,  of  which  the  plaintiff  had  notice. 
The  bin  was  afterwards  amended,  pray- 
ing an  execution  of  the  agreement  for 
the  life  of  the  grantor,  without  requiring 
compensation  for  the  difference  of  in- 
terest, but  it  was  dismissed,  (a)  The 
case  proved  for  plaintiff  creating  sus- 
picions of  the  fairness  of  the  transac- 
tion, Manmrsj  C.  observed,  ihat  unit ss 
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it  appeaK  the  party  soekiag  a  specific  ez-  randiini  in  writinjar  entered  in  the  book  of 


ecution  of  an  agreement,  has  acted  not 
only  fairly,  but  in  a  manner  clear  of  all 
suspicion,  equity  will  not  interfere;  (6) 
for  if  there  be  a  reasonable  doubt  upon 
the  transaction,  the  party  will  be  left 
to  his  legal  remedy.  And  bis  Lordship 
farther  said,  that  where  a  person  con- 
tracts to  grant  a  certain  interest,  which 
it  afterwards  appears  he  cannot  carry 
into  execution  to  the  extent  agreed  on, 
yet  the  grant  shall  be  available  as  far  as 
his  interest  will  permit.  O'Rourk  ▼.  Per- 
dval,  M.  1811.  2  Ball  &  Be.  58.  Vide 
(a)  Cnlcraft  v.  Roebuck,  1  Ves.  jon.  221. 
(6)E:ilard  v.  Ld.  LandaOT,  1  Ball  &  Be.  24 1. 

286.  An  agreement  was  entered  into 
between  a  landlord  arid  his  tenant,  in  a 
lease  which,  when  prepared,  the  tenant 
refused  to  execute,  saying  he  was  con- 
tent with  the  agreement,  which  he  did  not 
attempt  to  repudiate.  This  is  no  ground 
ibr  refusing  him  a  specific  performance 
of  the  agreement.  Oourlay  v.  D,  of  So- 
mersetf  M.  I8l2.  1  Ves.  &.  Be.  68.  See 
Ibis  case  fully  stated,  post,  tit.  Landlord 
4*  Tenantj  i. 

287.  The  court  will  not  decree  per- 
formance of  an  agreement  for  a  lease  to 
be  collected  from  letters  where  there  is 
n  definite  term  expressed  for  which  the 
lease  was  to  be  granted,  nor  any  refer- 
ence aliunde^  by  which  it  might  be  as- 
oertaiued.  Secus  ui  sembie,  if  the  letters 
had  been  more  explicit,  or  had  aflbrded 
any  criterion  for  defining  the  object  of 
the  parties.  Gordon  v.  Trevelyan,  T. 
1814.  1   Price,  64. 

288.  The  court  will  not  decree  a  spe- 
cific performance  of  an  agreement  merely 
on  the  ground  of  want  of  specific  mu- 
tuality or  of  laches,  or  of  bare  misap- 
prebeiision  in  the  parties  of  its  nature 
and  effect,  inequality,  imprudence,  Ssc, 
HamiUon  v.  Orant^  C.  1815.  3  Dow 
P.  C.  33.  Vide  Collins  v.  Plummer, 
1  P.  VV.  104. 

289*  Decree  for  specific  performance 
of  ail  agreement  to  grant  a  lease,  reject- 
ing one  term,  ^*  for  such  conditions,  &c. 
as  shill  be  judged  proper  by  J.  G."  and 
substituting  a  reference  to  the  Master, 
the  agency  of  J.  O.  not  being  of  the  es- 


A.'s  authorized  agent,  signed,  not  by 
the  agent  himself,  but  by  his  clerk, 
though  it  was  proved  to  have  been  ap- 
proved by  him,  and  agreeable  to  the 
usual  course  of  busineess.  A.  died,  on 
which  the  tenant  sought  a  specific  per- 
formance from  the  remainder-man:— 
Held,  first,  that  there  was  na  sufficient 
agreement  in  writing,  for  even  if  it  bad 
been  signed  by  an  agent  properly  autho* 
i^ized,  yet,  as  the  memorandum  did  not 
contain  some  of  the  material  terms  of  a 
lease,  they  were  lef^  to  be  made  out  by 
parol  evidence ;  secondly,  this  could  not 
be  established  as  a  parol  agreement  in 
part  performed,  as  it  was  neither  the 
agreement  of  the  principal  nor  her  au- 
thf>rized  agent,  nor  had  the  remainder- 
man been  guilty  of  any  fraud  upon  which 
to  charge  him  with  the  consequences  of 
the  contract : — Hold,  also,  that  plarntift 
was  not  entitled  to  compensation  from 
A.'s  representatives  for  the  money  he  had 
laid  out  on  the  fiuth  of  the  alleged 
agreement,  fer  sttcK  compensation  most 
be  considered  in  nature  of  damages,  and 
the  fault  lay  entirely  on  plaintiff's  own 
negligence.  Biore  vl  Sutton^  T.  181 7* 
3  Meriv.  237*  Vide  Shannon  v.  Brad- 
street,  1  Sch.  Sc  Lef.  52.  Denton  r. 
Stewart,  1  Cox,  258. 

291*  Bill  for  a  specific  performance  of 
an  agreement  for  a  lease ;  the  terra  for 
which  the  lease  was  to  have  been  granted , 
bavin?  expired  before  the  hearing,  d». 
missed  ;  the  only  object  which  could  be 
obtained,  being  to  permit  an  action  to 
be  brought  against  defendant  for  acts  of 
waste  committed  by  him  while  in  po8« 
session,  but  which  were  of  so  trifling  a 
lAlture,  that  a  jury  would  have  given 
only  nominal  damages.  The  M.  R.  was 
not  prepared  however,  to  say  that  there 
may  not  be  cases  in  which,  though  by 
inevitable  accident,  the  term  may  have 
expired  before  the  hearing,  and  in  the 
interval,  important  rights  have  arisen, 
the  court  would  not  have  power  to  ante- 
date the  lease,  and  prevent  the  party 
from  availing  himself  of  that  circum- 
stance as  an  objection  to  any  proceeding^ 
at  law.     NeMt   v.    Meyer ^    C.    1818. 


aence  of  the  contract.     Gourlay  v,  D.  of\  1  Swanst.  223*  1  Wils.  C5.  C.  97.     Vide 


Somerset,  T.  1 8 1 5.     19  Ves.  429. 

290.  A.,  tenant  for  life,  with  a  power 
to  lease  by  deed  under  hand  and  seal, 
reserving  the  best  yearly  rent.  PiaintifT 
entered  into  possession,  and  expended 
money  in  building  under  an  agreement 
fbr  a  lease  evidenced  only  by  a  meqio- 


Weston  V.  Pymm,  i   Swanst.  235.  (n.) 
3  Ves.  &  B.  197-  nam.  Western  e.  Perw 


nn. 


See  more  as  to  the  speei6c  perform*- 
ance  of  contracts  for  the  sale  and  pur- 
chase of  estates^  j»05f;  tit.  Purchaser ^  u  ir« 
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What  ikaU  he  deemed  a  sujficient  Perfarmancey  or  shaUgo  in  Satisfaction  of 

the  Whole  or  Part  of  an  Agreement* 

292.  Subsequent  agreement  with  A. 
bjr  a  factor  of  a  merchant  for  freight  at 
6^.  IDs.  per  ton,  goo^,  though  A.  took 
no  notice  he  had  made  a  former  agree- 
ment with  the  merchant  at  3/.  lOs.  per 
ton,  that  agreement  having  been  ob- 
structed by  an  embargo.  DrcSidy  v.  Dta' 
««t,  M.  1681.     2  yevo.  242. 

293.  A.,  an  officer  in  the  army,  agrees 
to  surrender  his  commission  to  B«  for 
lOO/.y  for  which  B.  gives  bond  to  A. — 
A.  sttrrenderS)  but  B.  is  refused  to  be 
admitted.  No  relief  against  this  bond| 
save  onlv  against  interest  and  costs.— « 
Berritfwd  v.  Bont^  M.  l682.  1  Vern. 
98,  99.  Vidt  Morris  v.  M'CuUock,  Amb. 
432. 

294.  Yfheto  a  creditor  agrees  to  ac- 
cept a  leaser  sum  in  satb^tion  of  a 
greater,  the  agreement  ought  to  be  pre- 
cisely performed.  Sewell  v.  Musson^  M. 
1683.     1  Vern.  210. 

293*  The  husband,  by  articles  before 
marriage,  covenants  to  add  500/.  to  his 


)'a  portion,  and  that  it  should  be  laid 
out  10  land,  and  settled  on  the  wife  and 
the  issue  of  the  marriage.  The  husband, 
irithoot  the  trustees'  consent,  lays  out 
the  money  in  a  fine  house,  garden,  and 
&rm*  Allowed  a  sufficient  performance 
of  the  covenant,  '  Tunbridge  v.  Teather, 
M.  1685.     1  Vern.  345. 

296.  By  marriage  articles  it  was  co- 
venanted, that  the  intended  husband,  if 
his  wife  survived  him,  should  secure  to 
her  half  her  fortune,  to  be  at  her  dispo- 
sal. The  husband  never  altered  the 
nature  of  the  securities,  but  by  his  will, 
gave  his  wife  more  than  she  could  claim 
under  the  marriage  agreement ;  the  rest 
he  disposed  of  in  other  legacies,  and 
died.  Per  cur. — The  legacy  to  the  wife 
shall  be  taken  to  be  in  pursuance  of  the 
agreement,  and  shall  discharge  it ;  but 
if  it  be  more  beneficial  to  the  wife  to 
claim  under  the  agreement  than  under 
the  will,  she  shall  have  her  election. — 
Corue  V.  Farmer^  M.  17O8.  2  Eq.  Ab. 
34,  pi.  1. 

297-  A.  married  B.'s  daughter.  Be- 
fore marriage,  they  made  an  agreement 
contained  in  the  conditions  of  two  bonds  $ 
A.  to  settle  lands  on  his  wife  and  her 
beirs  male  by  him;  B.  to  pay  A.  800/* 

his  daaghter's  portion:  , part  of  the 


terest.  B.  by  will  devised  his  copyhold 
lands  to  A.'s  wife,  on  condition  she  did 
not  duturh  his  executors  for  the  800/.| 
and  died,  leaving  his  wife  executrix,  who 
married  C,  defendant.  A.  enjoys  the 
copyhold  estate;  b'lS'Wife  dies,  no  set* 
tlement  being  made  upon  her ;  then  A. 
dies,  leaving  H  son  only,  whom  he  makee 
executor.  A.'s  son  sues  B.,'s  execatrix 
upon  B.'s  bond,  and  recovers ;  B.'s  exe- 
cutrix sues  A.'s  son  upon  his  father's 
bond,  and  recovers.  A.'s  son  then  brought 
bb  bill,  alleging,  that  a  sufficient  estate 
descended  to  him  fi-em  the  father,  which 
was  an  equivalent  performance  of  the 
settlement  which  his  fether  had  obliged 
him  to  make,  and  pitiyed  relief  against 
the  proceedings  at  law.  Ld.  Ch. — ^If 
A.  had  left  any  other  son,  the  intent  of 
the  condition  would  be  evaded  by  tha 
son's  leaving  a  daughter ;  but  as  he  had 
not,  it  was  an  equitable  performance :  if 
there  had  been  another  son  besides  plain- 
tiff,  he  would  have  entailed  the  estate. — 
Held  also,  that  though  B.'s  devise  of  the 
copyhold  to  the  wife  was  no  bar  to  the 
husband's  demand,  yet  that  should  be 
taken  in  part  satisfaction  of  the  800?. — 
Bridget  v.  JBecre,  E.  1709«  2  Eq.  Ab. 
34,  pL  2. 

298.  A.  agreed  by  parol,  withB.,  to 
make  him  a  leasoi  rendering  rent,  B. 
paying  A.  150/.  fine ;  B.  paid  MM.  in 
part  to  A.'s  agent,  which  A.  knew  of^ 
and  ordered  his  agent  to  prepare  the 
lease ;  but  before  it  was  executed  A.  re« 
penfed,  and  refused  to  grant  the  lease. 
Bill  by  B.  for  a  specific  performance.  Per 
Ld.  €h.— The  payment  of  this  ?00/.  is 
not  such  a  performance  of  the  agreement 
on  one  part  as  to  decree  an  execution  on 
the  other ;  there  must  be  something  more 
than  a  bare  payqieqt  of  money  on  the  one 
part,  to  induce  the  court  to  decree  a  per- 
formance on  the  other.  Ld.  Pingall  v. 
Ross,  M.  1709.  2  Eq.  Ab.  46^  pi.  12. 
pasty  pU  397.  more  fully. 

299*  A  marriage  agreement  was  con- 
tained in  the  condition  of  a  bond,  ^  that 
^  the  husband  should  purchase  lands  of 
**  800/.  value,  to  be  settled  upon  himself 
**  fer  life,  remainder  to  his  wife  for  life, 
^  remainder  to  the  heirs  male  of  the 
'*  marriage,  remainder  to  the  husband's 
'<  right  heirs."    The  eldest  -son  brings  a 


principal  was  paid  by  J^r  ana  all  the  in- 1  bill  against  the  father's  executors  to  have 
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What  is  a  sufficient  Performance, 
the  benefit  of  this  agreement.    Defend- 1  though  it  may  at  first  look  strange,  tbat 


ants  insisted  the  father  purchased  a  copy- 
hold which  descended  to  plaintiff,  and 
likewise  devised  100/.  to  him^  to  be  rais« 
ed  out  of  land,  and  .that  these  ought  to  be 
taken  in  satisfaction  of  the  marriage  a- 
greement,  especially  as  husband  and  wife 
were  tenants  in  tail,  and  might  bar  the  is- 
sue. Decreed  plaintiff  a  satisfaction  of 
the  agreement  in  the  bond,  with  interest 
at  4  fer  cent,  from  the  father's  death. — 
The  copyhold  estate  descended  to  be 
taken  in  satisfaction  pro  tanto^  but  not  the 
100/.  legacy.  As  to  a  conveyance  of  six 
acres,*  said  to  be  made  to  plaintiff  by  the 
father,  to  inquire  if  voluntary,  and  then 
to  go  pro  tanto ;  but  if  the  purchase- 
money  was  paid  to  the  father,  then  no 
part  satisfaction.  Wilks  v.  WUks^  T. 
1714.  5  Vin.  Ab.  293,  pi.  39.  2  Eq. 
Ab.  35,  pi.  3. 

300.  One  living  in  Oxfordshire,  cove- 
nants to  purchase  lands  of  80/.  a  year,  to 
be  settled,  &c.  The  parties  entitled  de- 
siring the  money,  were  decreed  to  have 
24  years  purchase,  the  price  lands  bore 
in  that  county,  and  80/.  a  year  for  the 
time  past,  but  not  the  interest  for  the  pur- 

*  chase-mouey.    Badger  v.   Badger j  H. 
1729.  Mos.  1 17.     Vide  2  Vern.  551 .  428. 

301.  Plaintiff  (by  attorney  l)y  articles, 
dated  November,  1725,)  agreed  to  con- 
vey lands  in  C.  to  D.  and  his  heirs  be- 
fore next  Lady-day,  and  D.  covenanted 
to  pay  him  1500/.^  D.  lived  till  aAer 
Lady-day,  but  had  in  1722  made  bis  will, 
by  which  he  devised  all  his  real  estate  to 
his  son  R.  for  life,  remainder  to  R.'s  el- 
dest son,  J.,  for  life,  remainder  to  his 
first,  &c.  son  in  tail  male,  with  several 
remainders  over,  and  thereby  bequeath- 
ed all  his  personal  estate  to  trustees  to 
be  invested  in  land,  and  settled  as  above ; 
and  dying  soon  after  Lady-day,  1726, 
R.,  his  eldest  son  and  heir,  claimed  the 
lands  as  descending  to  htm,  and  made  his 
will,  and  by  express  words  ho  devised 
the  premises  thus  articled  to  be  pur- 
chased, to  trustees  to  pay  his  debts,  &c. 
and  died,  leaving  said  ~J.,  bis  son  and  heir, 
to  whom  D.  had  devised  all  his  estate  ex- 
pectant  on  the  death  of  R.  D.'s  will  be- 
ing made  prior  to  the  articles  for  this  pur- 
chase, before  he  had  any  equitable  inte- 
rest in  the  lands,  and  consequently  when 
he  had  no  kind  of  title,  he  could  devise 
nothing,  so  that  this  interest  in  the  pre- 
mises gained  by  D.'s  articles  must  have 
descended  to  his  son,  R.,  as  heir  at  law, 
who  might  well  devise  the  same ;  and 


when  D.  devised  all  his  real  and  person^ 
al  estate,  these  words  should  not  carry 
all,  yet  it  will  not  seem  so  when  it  is  con- 
sidered that  an  estate  purchased^after  tho 
will,  cannot  pass  thereby,  and  these  arti- 
cles are  a  purchase  subsequent.  Per  M . 
R.  who  decreed  the  devise  by  R.  good, 
and  that  the  Master  inqsire  whether 
plaintiff  can  make  a  title ;  if  he  can,  the 
purchase -money  to  be  paid  by  D.'s  exe- 
cHtors  out  of  his  assets :  the  Master  to 
see  who  has  been  in  possession  since  La- 
dy-day, 1726,  at  which  time  the  purchase- 
money  was  to  be  paid,  and  the  convey- 
ance completed.  Interest  and  costs  to 
be  reversed.  Langford  v.  Pitt^  T. 
1731.  2  P.  W»  630.  Vide  Ld.  Stour- 
ton  v:  Meers.  Greenhill  o.  Grecnhill,  2 
Vern.  679.  Pre.  Ch.  320.  Green  r. 
Smith,  1  Atk.  572.  Potter  v.  Potter,  1 
Ves.  437*  Affirmed  by  Ld.  Eingy  on  ap- 
peal. 

302.  Money  is  covenanted  to  be  laid 
out  in  land.  It  need  not  be  laid  out  all 
in  one  purchase ;  and  if  the  covenantor 
dies,  having  after  the  covenant  purchased 
some  lands  which  are  left  to  descend, 
this  will  be  a  satisfiiction  pro  tanto,"^ 
Lechmere  v.  Ld.  Carlisle^  M.  1733.  S  P. 
W.  228.  Ca.  temp.  Talb.  80.  Vide 
Deacon  v.  Smith,  3  Atk.  323.  Att.  Gea. 
V.  Whore  wood,  1  Ves.  540.  Davys  r. 
Howard,  5  Bro.  P.  C.  552.  Sowden  r. 
Sowden,  1  Cox,  165. 

303.  A.  by  articles  previous  to  his 
marriage,  agreed  to  settle  certain  lands 
to  the  use  of  himself  and  bb  intended 
wife  for  their  lives  and  the  life  of  the  sur- 
vivor, and  after  the  survivor^s  decease, 
to  the  use  of  the  heirs  of  the  body  of  the 
said  A.,  by  his  wife,  with  remainders 
over.  The  marriage  took  effect ;  and  by 
deed,  reciting  the  said  articles,  and  which 
is  declared  to  be  in  performance  of  the 
true  intent  and  meaning  thereof,  A.  set- 
tled the  same  lands  to  the  use  of  himself 
and  his  wife  for  their  lives,  remainder 
to  the  heirs  of  the  marriage,  remainder 
to  the  right  heirs  of  A.  There  is  issue 
of  the  marriage,  one  son  and  two  daugh- 
ters, M.  and  N.  Upon  the  marriage  of 
A.'s  son,  A.  settles  other  lands  to  the 
use  of  his  son  for  life,  remainder  to  the 
daughters  of  this  marriage,  remainder  ia 
feb  to  the  son,  with  a  power  to  raise  mo« 
ney  for  younger  children ;  after  the  son's 
death,  A.  levies  a  fine  of  the  former  lands 
to  the  use  of  himslf  in  fee,  and  thea 
makes  his  wiil^  and  devises  part  of  the 
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former  lands  fe  hb  said  two  daughters^ 
M.  and  N;^  and  all  the  rest  of  his  real 
estate  to  trastees,  to  the  use  of  plain- 
tiff, his  grandson,  for  life,  remainder  to  his 
first,  &c.  son  ia  tail  male,  femainder  to 
his  daughters  in  tail,  remainder  to  testa- 
tor's said  daughters  M.  and  N.,  with  se- 
veral remainders  over;  and  with  direc- 
tions out  of  the  profits  to  educate  the 
grandson,  and  to  place  out  the  rest  of  the 
profits  at  interest,  to  be  paid  to  the  grand- 
son at  21,  and  if  he  does  not  attain  that 
>ge,  to  be  paid  to  hb  said  daughters  M. 
and  N.,  their  executors,  &c.    The  ques- 
tion was,  whether  the  settlement  was  a 
proper  execution  of  the  articles  previous- 
\y  made,  and  if  not,  whether  the  general 
devise  to  plaintiff  should  be  taken  as  a 
satisfaction  for  what  lie  was  entitled  to 
under  the  articles: — Held^  per  Ld.  Tal- 
bot ,  that  plainiiffy  the  grandson,  is    not 
boMod  by  the  deed  whicii  did  not  pursue 
the  articles ;  but  then  he  shall  elect  (with- 
in six   months  after  he  comes  of  age,) 
whether  he  will  stand  to  the  will  or  the 
articles  ;  and  if  he  elects  to  stand  to  the 
latter,  then  so  much  of  the  other  lands 
devised  to  him  as  will  amount  to  the  value 
of  the  lands  comprised  in  the  articles,  and 
which  were  devbed  to  the  daughters,  hb 
auotSy-to   be  conveyed  to   them  in  fee. 
BtrtatfeM    v.     Streaifidd^    H.     1735. 
2  Eq.  Ab.  35,  pi.  5.     Forr.  176.     Note.  I  settle  an  estate  of  inheritance  on  himseli 


ofBlandford  v.  !>•  of  Marlborougk. 
E.  1743.  2  Atk.  545. 

306.  There  is  no  difference  between 
articles  unexecuted  tn  toto,  or  in  part 
only ;  for  all  the  cases  go  upon  this  ground* 
that  what  is  covenanted  to  be  done,  is  con- 
sidered as  done.  S.  C.  The  ruling  case 
on  this  point  b  Coventry  «•  Coventry ,- 
1  P.  W.  222.  Francis's  Max.  15. 

307*  Delivery  of  possession  or  pay- 
ment of  money  is  part  performance  of  an 
agreement  not  reduced  into  writing.  Lo' 
con  V.  Mertins^  M.  1743.  3  Atk.  4. 

308.  An  agreement  not  signed  by  one 
party  U  binding  on  him,  where  acquiesced 
in  and  acted  upon,  for  it  is  the  agreement 
of  all.  Oioen  v.  DavieSf  IL  1748.  1  Ves. 
82. 

309*  Covenant  in  marriage  articles  to 
buy  land  of  the  yearly  value  of  500/.  and 
settle  the  same ;  he  directs  by  will  that 
the  moiety  of  a  bouse  and  copyhold  estate 
should  be  taken  as  part.  Held,  they  should 
not.  He  also  directs  his  estate  at  M.,  on 
lease  at  ISO/,  per  ann.j  to  be  taken  in 
part  satisfaction  ;  the  rent  was  afterwards 
reduced  to  IM  per  ann.  Held,  to  be  ta- 
ken as  at  his  death.  Pinnd  v.  HalUttj 
T.  1751.  Amb.  106.  Vide  Tyrconnul  v. 
Ancestor,  Amb,  237.  Ld.  Londonderry 
r.  Waine,  Amb.  424.  2  Eden,  170. 

3  to.  One  on  marriage  gave  bond  to 


When  a  man  takes  upon  him  to  devise 
what  h«  had  no  power  over,  upon  a  sup- 
pesilioD  that  his  will  will  be  acquiesced 
ander,  equity  will  compel  the  devisee,  if 
he  wHl  take  advantage  of  the  will,  to  take 
ratlrely,  but  not  partially  under  it,  {per 
Ld.  Ch.  who  cited  the  case  of  Noyes  v, 
iMordaont,  2  Vern.  58  !•)  there  being  a 
tacit  condition  annexed  to  all  devises  of 
tbb  nature,  that  the  devisee  do  not  dis- 
torb  the  dbposition  which  the  devisor  has 
made*  So  are  the  several  cases  which 
have  been  decreed  upon  the  custom  of 
London.  Vide  Forrester  v.  Cotton,  Amb. 


and  wife,  and  the  issue  of  the  marriage  : 
he  settled  the  perpetuity  of  a  pension 
payable  out  of  the  customs.  Held  a  good 
performance.  Middleion  v.  Pryor^  M. 
1760.  Amb.  391.  Vide  Thwaites  v.  Day, 
2  Vern.  80.  Bath  o.  Montague,  3  Ch.  Ca. 
106. 

Sit.  Marriage  articles, to  settle  land  on 
husband  and  wife,  and  the  issue  of  the 
marriage.  After  marriage  a  settlement 
was  made,  reciting  the  articles,  and  said 
to  be  in  performance  of  them,  by  which 
the  estate  was  conveyed  in  the  words  o« 

.  ^  the  articles.     Husband  and  wife  levied  a 

388.     1  Eden.  532.  as  to  the  construe-   fine,  and  agreed  to  sell  the  estate.     BiU 


tion  of  the  rule,  that  he  who  takes  under 
a  will  cannot  dispute  any  part  of  it. 

304.  Any  acts  pleaded  to  be  done  in 
part  performance,  must  be  such  as  could 
be  done  with  no  other  view  than  to  per- 
form the  agreement.  Gunter  v.  Haluy, 
T.  1739^  Amb.  586.  Vide  Frame  r.  Daw- 
ions,  14  Ves.  3S6. 


by  son  of  the  marriage  to  carry  the  articles 
into  execution  by  a  strict  settlement ;  bill 
dbmissed,  on  the  ground  of  the  articles 
not  being  produced  by  which  alone  the 
court  coula  alter  the  settlement.     Cord* 
well  V.  MaekrilL  H.  1766.    Amb.  5i5. 
2  Eden  344.      Vide  West  v.  Errissey, 
2  P.  W.  349.  Trevor  v.  Trevor,  1  Eq.  Ab. 
305.   Articles  are  considered  in  this  |  387*     Collins  v.  Plummer,  1  P.  W.  106. 
coart  as  minutes  only,  which  the  deed  I     312.  G.  covenanted  by  his  marriage  v 
nay  afterwards  explain  more  at  largej  articles,  that  if  he  died  in  the  life^time  oi 


S2 


AGREEMENT  IV.  &  V. 
What  is  a  sufficient  Performance,-^ Parol. — Statute  of  Frauds, 


bis  wife^his  executors  should,  within  three 
months  after  his  decease,  pay  her  3000/. ; 
and  by  his  will  he  gave  all  his  property 
to  his  executors  in  trust  (after  payment 
of  bis  debts)  at  the  expiration  of  three 
years  from  his  decease,  to  divide  it  ^^  in 
soch  ways,  shares,  and  proportions  as  to 
them  should  appear  right."  Testator  died 
daring  the  life  of  his  wife,  and  his  ex- 
ecutors were  either  dead  or  had  renounc- 
ed* Held,  that  his  property  was  divisible 
according  to  the  statute  of  distributiohs, 
and  as  the  widow's  distributive  share  ex- 
ceeded 3000/.  it  was  a  performance  of  the 
testator's  covenant  in  his  marriage  articles. 
Ooidsmid  v.Qoldimid,  E.  1818. 1  Swanst. 


211.  In  which  case  the  court  took  a  dis- 
tinction  between  a  satisfaction  and  per* 
formance.  Vide  S.  C.  vost^  tit.  Co\>enant 
i.  Et  vide  Blandy  «.  Widmore,  1  P.  W. 
324.  2  Vern.  709*  Garthsbore  r.  Chalie, 
10  Yes.  1. 134  Lee  o.  D*Aranda,  1  Yes. 
1.  3  Atk.  419-  Barrett  V.  Beckford,  1  Yes. 
519-  Haynos  v.  Mice,  1  Bro.  C.  C.  129« 
Devese  v.  Poutet,  Pre.  Ch.  240  (n).  1 
Cox,  188.  See  also  a  note  by  the  reporter, 
in  which  he  has  collected  some  of  the 
principal  cases  in  which  it  has  been  deter- 
mined that  a  benefit  accruing  from  the  In- 
testacy or  will  of  the  covenantor,  is  a  per« 
formance  or  satisfaction  of  a  covenant  fer 
securing  a  sum  at  his  death,  et  e  umtra* 


AGREEMENT  V. 


Of  Parol  Agreements  mihin  the  Statute  of  Frauds  (a).     Without  the  Sta^ 

tute  (b).     Part  Performance^  its  Effect  (c). 


(a)  Within  the  Statute. 

f 

SI 3.  Bin  for  an  execution  of  a  parol 
agreement  for  a  lease  of  a  house  to  plain- 
tiff, who  in  consequence  of  the  agreement 
had  laid  out  money.  Defendant  pleads 
the  statute  of  frauds.  Plea  allowed. 
HoUis  V.  Whiteing,  H.  1682.  1  Yern. 
151.  ,1  Eq.  Ab.  199  pl- 1-  Vide  Ayles- 
ford's  Ca.,  Stra.  783*  contra. — Note.  This 
ease  was  never  so  decided,  and  has  been 
often  over-ruled.  Vide  Whitchurch  v. 
Bevis,  2  Bro.  C.  C.  564.  Cook  v.  Tombs, 
2  Anstr.  420.  Vide  also  Robertson  v.  St. 
John,  2  Bro.  C.C.  140.  and  Pym  r.  Black- 
burn, 3  Yes.  34. 

314.  A.  hy  parol  agrees  with  B.  for  a 
lease,  which  is  drawn,  and  then  perused 
and  corrected  by  A.'s  counsel,  and  after- 
wards engrossed  and  executed  by  B.  Up- 
on a  bill  to  compel  A.  to  execute  a  coun- 
terpart, she  pleaded  the  statute  of  frauds 
'  in  bar.  Ld.  Keeper  ordered  A.  to  answer 
and  to  save  the  benefit  of  the  plea  to  the 
hearing.  Louftker  v.  Cariil,  H.  1683. 
1  Yer.  221. 

315.  One  that  could  read,  made  an 
agreement  for  21  years.  The  lessor  drew 
the  lease  for  one  year,  and  read  it  twenty- 
one.  Equity  would  not  relieve  the  lessee 
in  this  case,  for  it  was  within  the  statute 
of  frauds.  S«ls«c«s,if  the  lessee  had 
been  unlettered.  Awji^H.  1684.    Skin. 


3l6.  A.  and  B.  being  joint  lessees  of 
a  building  lease,  A.  by  parol  agrees  to  sell 
bis  interest  to  B.  and  accepts  a  pair  of 
compasses  in  hand  to  bind  the  bargain. 
Defendant  pleads  the  statute  of  frauds^ 
but  Is  ordered  to  answer,  and  the,  benefit 
of  his  plea  is  saved  to  tho  hearing.  All* 
sopp  V.  Patten^  M.  1687.    1  Yern.  472. 

317*  A.  and  B.  being  severally  in 
treaty  to  purchase  a  house  and  land, 
agree  by  parol  that  A.  shall  desist,  and 
that  B«  shall  purchase,  and  let  A.  h:ive 
part  of  the  ground  at  a  proportionable 
price.  B.  purchases,  and  refuses  to  per- 
form the  agreement.  This  being  a  parol 
agreement,  is  within  the  statute  of  frauds. 
Lamas  V.  Bailey yM.  1708.  2.  Yern.  627. 

318.  In  another  report  of  S.  C.  it  is 
said,  that  though  the  agreement  was  po<* 
sitive,  the  words  were  uncertain  :  and  Ld, 
Ch.  said  that  the  statute  intended  to  oust 
all  such  ambiguous  agreements.  S.  C.  5 
Yin.  521,  pi.  32.  Et  vide  Sugd.Yend.  627. 

319.  On  a  marriage  treaty,  the  Intend- 
ed husband  and  lady's  father  went  to  a 
counsel  to  have  a  settlement  drawn,  in 
consideration  of  the  portion  the  father 
proposed  to  give.  Minutes  of  the  agree- 
ment were  Uken  down  bv  the  counsel, 
and  given  by  him  to  his  clerk  to  be  brawa 
up  m  form.  The  next  day  the  father 
dies,  and  the  day  following  the  marriara 

I?l!f**?."™^-  This  element,  ^u 
withstanding  these  preparations,  held  1K> 
w  within  the  statute  of  frauds.     Bawdes 
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r.  AmlmrMif  E»  1715*  Pre.  Ch.  402.  2 
Ch.  Rep.  284.  Vide  Mallet  e.  Halfpen- 
ny,  2  Vera.  373.  and  1  Eq  Ab.  20^  pL  6. 
Jd  Welford  o.  Beecely,  8  Atk.  504.  Lord 
Hardmeke  denied  the  general  dectiine, 
as  laid  down  in  this  casoi  thoogh  tme  as 
applied  to  this  case  by  Lord  Cowptr^  and 
said  the  difference  between  this  case  and 


Bagenal,  6  Bro.  P.  C.  45.  Whttbread 
V.  Brockhurst,  1  Bro.  C.  C.  404 ;  and  the' 
casei  cited  po$tj  pi.  400.  In  what  cases^ 
and  in  what  manner  the  statute  ef  frauds 
may  be  pleaded  to  a  bill  for  a  specific 
performance  of  a  parol  agreement,  vide 
Whitbread  o.  Brockhursty  supra,  Whit* 
church  f'.  Bevis,  2  Bro.  C.  C  559 ;  end 


Welford  V    Beezely  was,  that  there  de-  the  cases  there  mentioned. 


fendant  signed  a  complete  agreement, 
knowing  the  contents,  and  was  bound  by  it, 
but  here  the  writing  was  only  a  sketch  not 
confirmed,  and  in  the  father's  hands. 

320.  A.  agrees  with  B.,  a  broker,  for 
South  Sea  stock.  The  broker,  according 
to  osaf^e,  made  an  entry  of  this  agree- 
ment in  his  pocket-book,  it  being  no 
otherwise  reduced  into  writing,  is  within 
the  statute  of  frauds.  Mussdly*  Cooke, 
T.  1720.  Pre.  Ch.  5SS.  Vide  Colt».  Net- 
terviJI,  2  P.  W.  SOB.  5  Vin.  Ab.  507, 
pi.  IS.  Et  vide  Cud  v.  Rutter,  1  P.  W. 
570.  2  £q.  Ab.  18,  pi.  8,  where  M.  R. 
decreed  a  specific  performance  of  a  con- 
tract for  South  Sea  stock ;  but  his  Ho- 
nour's decree  was  reversed  on  appeal  to 
the  Ld.  Ch. ;  and  in  Buxton  v.  Lister,  3 
Atk.  383,  Lord  Hardwicke  said,  that  ever 
since  thu  reversal  of  his  Honduras  decree, 
it  has  been  the  constant  rule  not  to  enter- 
tain a  bill  for  a  specific  performance  in 
case  of  a  chattel. 

321.  In  pleading  the  statute  of  frauds, 
it  is  necessary  to  say  that  the  agreement 
was  not  reduced  into  writing. .   S.  C. 

322.  One  alters  a  draft  with  his  own 
hand  for  purchasing  an  estate.     This  is 

.  not  a  signing  to  take  it  out  ef  the  statute 
of  frauds,  though  the  seller  afterwards 
executes  the  conveyance,  and  causes  it 
to  be  registered  in  Middlesex.  Hawkins 
V.  Holmes,  M.  1721. 1  P.  W.  770.  Ithdl 
v.  Potter,  at  the  Rolls,  T.  1719.  Vide 
Stokes  e.  Moore,  H.  1786.  1  Cox,  219. 
Tawney  v.  Crowther,  3  Bro.  C.  C.  318, 
where  a  letter  referring  to  and  promis- 
ing to  perform  an  agreement,  though  not 
signed,  was  held  to  take  it  out  of  the 
statute.  Note.  Where  one  party  has 
been  permitted  by  the  other  to  act  upon 
J^iparol  agreement,  it  is  considered  as  a 
^^cies  of  firaud  in  the  latter  to  insist  up- 
on the  statute  as  a  bar  to  a  specific  per- 
formance of  the  whole  agreement.  Vide 
nollis  o.  Edwards,  1  Vern.  i5P.  Fox- 
croft  o.  Lister,  cited  2  Vern.  456.  Floyd 
Vk  Buckland,  2  Freem.  208.  Savage  e. 
Foster,  9  Med.  37*  Anon.  2  Eq.  Ab.  48, 
pi.  16.  Seagood  e.  Meale,  Pre.  Ch. 
56l.    Aylesford*s  Ca.,  2  Str.  783.    Gun- 


323.  A.  agrees  for  the  purchase  of  an 
estate,  but  not  in  writing.  Although  A. 
in  confidence  thereof  went  several  times 
to  view  the  estate,  and  gave  orders  for 
conveyances  to  be  drawn,  this  court  will 
not  carry  such  agreement  into  execution, 
and  the  statute  of  fi^aods  may  be  pleaded. 
Chrk  V.  Wright,  H.  1737^  I  Atk.  12. 

324.  M.  being  seized  in  foe  of  lands 
borrowed  100/.  of  J.  C.  on  mortgage  of 
them  on  7th  October,  1730,  and  after- 
wards M.,  by  letter  dated  18th  April, 
1731,  authorised  K.,  an  attorney,  to  sell 
the  estate,  which  he  sold  to  plaintiff  for 
300  guineas  by  parol,  and  received  one 
guinea  in  earnest.  K.  by  letter  advised 
M.  of  the  sale,  which  M.  accepted  by 
letter,  dated  8th  June,  1731.  In  July, 
1731,  M.  wrote  to  one  H.  offering  to  sell 
the  same  premises  lo  him  for  300  guineas, 
H.  and  defendant,  C.  C,  (on  behalf  of 
J.  C,  the  mortgagee,)  agree  with  M. 
for  the  purchase  at  that  price,  and  ac- 
cordingly M.,  by  indenture,  dated  l6th 
August,  1731,  conveyed  the  premises  to 
J.  C.,  In  consideration  of  300  guineas  then 
paid,  before  this  conveyance.  H.  and 
C.  C.  had  notice  of  plaintiff's  title,  but 
being  examined  as  witnesses  for  J.  C, 
they  both  swore,  that  before  the  convey- 
ance was  executed  to  him  they  sent  for 
plaintiff,  who  agreed  that  all  prior  con* 
tracts  between  him  and  M.  should  be 
void,  and  that  it  should  be  referred  to  M . 
whether  plaintiff  or  J.  C  should  be  the 
purchaser,  and  that  M.  by  letter  prefer- 
red J.  C.  Plaintiff  brought  his  bill  for  a 
specific  performance  of  the  contract  with 
K.,  and  confirmed  by  letter  from  M.  To 
take  off  the  testimony  of  the  witnesses 
who  swore  to  the  waiver  of  the  contract, 
it  was  proved,  that  C.  C.  was  tenant  of 
the  land  and  paid  rent  to  J.  C,  and  that 
H.  had  declared  that  be'  and  J.  C.  were 
to  divide  the  purchase  between  them.— 
Per  eiir.-— The  objection  as  to  C.  C.  was 
sufficient  entirely  to  take  off  kb  testimo« 
ny,  but  as  to  U.  it  went  only  to  his 
credit.  Decreed  for  plaintiff  with -costs. 
Ld.  Gil.  said,  here  was  a  cenUact  on.  the 
part  of  M.,  and  though  it  was  suggested 


ter  V.  Halsey,  Amb.  586.    Whaley  v.  I  that  a  mutual  coptract  in  writing  should 
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appear  on  both  sides,  yet  that  oUection 
has  beetf  as  often  over-f  uled.  If  a  con- 
tract in  writing  was  to  be  waived  by  pa- 
rol, very  clear  proof  is  expected,  which, 
io  the  principal  case,  was  not  so  clear.— 
The  statute  of  fr|uds  requires  all  contracts 
conceroing landshould  be  in  writing.  An 
agreement  to  waive  a  purchase  contract 
is  as  much  concerning  lands  as  the  origi- 
nal contract  $  but  no  occasion  now  to  de- 
termine this  point,  Buckhause  v.  CroJby^ 
£.  1737.  2  Eq.  Ab.  32,  pi.  44. 

325.  A.  agiees  by  parol  with  B.  for  the 
purchase  of  lands.  B.  delivers  a  rent-roll, 
which  was  dated  and  altered  in  his  own 
hand- writing,  and  showed  by  the  title  of 
It,  that  an  agreement  had  been  made  be- 
tween them  for  the  sale  of  the  estate  at 
21  years  purchase.  An  abstract  of  the 
title  was  also  delivered  to  A.,  together 
with  the  deeds,  in  order  to  be  compared 
with  the  rent-roll.  B.  likewise  wrote  let- 
ters to  several  of  his  creditors,  informing 
them,  that  he  had  contracted  with  A.  for 
the  sale  of  his  estate  at  21  years  purchase, 
and  sent  the  tenants  to  treat  with  A.  for  a 
renewal  of  their  leases.  Notwithstanding 
all  these  circumstances,  upon  A.'s  filing  a 
bill  for  a  specific  execution  of  this  agree- 
ment, B.  pleaded  the  statute  of  frauds  in 
bar  to  both  the  discovery  and  relief,  and 
the  plea  was  allowed.  WkaUy  v.  Bage- 
naif  E.  lT6b.  6  Bro.  P.  C.  45. 

326.  Yet,  under  some  circumstances,  a 
mere  parol  agreement  is  binding,  and  will 
be  carried  into  specific  execution  by  a 
court  of  equity.  JLeuiy  Herbert  v.  jE7.  of 
Powis,  E.  1766.  6  Bro.  P.  C.  102. 

327*  An  agreement  fer  the  sale  of 
lands  and  chattels,  if  void  as  to  the  land 
by  the  statute  of  frauds,  is  void  in  toto* — 
Cooke  v.  TombSfU.  1794,  2Anstr.420. 
Vide  Lea  v.  Barber,  1794.  2  Anstr.  425. 
(n.) 

328.  A  letter  from  a  father  to  his  daugh- 
ter, by  which  he  agrees  to  give  her  a  por- 
tion, and  this  not  shown  to  the  man  who 
afterwards  marries  her,  does  not  take  the 
promise  out  of  the  statute  of  frauds ;  for 
he  could  not  have  confided  io  a  letter 
which  he  had  not  seen.  Aylijfe  v.  7Va<* 
c«y,  T.  1722.  1  P.  W,  65. 

329.  Defendant,  a  broker,  had  5,00OZ. 
stock  of  plaintiff's  to  sell  when  stock 
came  to  a  stipulated  price.  Defendant 
made  a  pretended  sale,  and  entries  were 
made  in  books  accordingly,  but  so  that  it 
looked  as  if  done  after  Uie  rise  of  stock. 


of  a  dispute.    Plaintiff  iosisted>  that  at 


the  time  of  the  pretended  sale,  stock  wa9 
above  the  stipulated  price.  The  court 
was  of  opinion  it  was  a  fraudulent  trans- 
action, and  that  on  the  sale,  if  such  there 
was,  he  should  have  taken  earnest ;  for  it 
has  been  determined,  that  such  a  bargain 
is  within  the  statute  of  frauds,  and  without 
eprnest  only  nudum  pactum.  The  decree 
should  have  been  to  account  for  the  5000f« 
and  the  produce  of  it ;  but  as  plaintiff  ac- 
quiesces under  the  decree,  and  it  is  re- 
heard on  defendant's  petition,  the  court 
would  do  no  more  than  affirm  the  decree. 
CruU  v.  Dodeony  T.  1725.  Sel.  Ch.  Ca. 
41.  5  Yin.  Ab.  »08,  pi.  18.  Vide  Cap- 
per e.  Harris,  Bunb.  135,  where  it  Is  said^ 
per  Baron  Gilbert^  that  if  a  contract  for 
South  Sea  stock  be  executed,  equity  will 
not  unravel  or  break  into  it ;  if  executory^ 
equity  will  not  aid,  but  leave  plaintiff  to 
seek  his  remedy  at  law. 

330.  In  Colt  V.  Nettervillj  M.  1725.  8 
P.  W.  308,  Ld.  Ch.  said,  that  the  iudges 
equally  divided  on  the  question,  whether 
a  contract  for  stock  be  within  the  statute 
of  frauds,  which  mentions  goods,  wares, 
and  merchandises,  so  as  to  require  the 
contract  to  be  in  writing,  or  earnest  mo- 
ney to  be  paid.  Pickering  e.  Appleby^ 
Com.  R.  354,  seems  to  be  the  case  where 
the  judges  were  divided  in  opinion  on  this 
point.    Sed  vide  Crull  o.  Dodson,  emte. 

331.  Bill  for  a  specific  performance  of 
a  parol  promise  by  defendant  to  procure 
plaintiff  to  be  made  deputy  to  defendant's 
son  as  clerk  of  the  House  of  Peers,  or 
otherwise  to  provide  for  him,  in  conside- 
ration of  plaintiff's  insisting  upon  and  so-- 
liciting  in  procuring  a  reversionary  grant 
of  that  place  for  defendant's  son,  which 
defendant  now  enjoyed.  Defendant  plead- 
ed the  statute  of  frauds,  and  not  to  be  per- 
formed within  one  year ;  and  also  the 
statute  of  limitations,  that  the  promise 
was  made  above  six  years  before  the  bill  ' 
filed.  Both  pleas  allowed.  Reynolde  v. 
Cowper,  T.  1726.  5  Vin.  Ab.  524,  pi.  47. 
Vide  contra,  Bac.  Ab.  75. 

332.  A  court  of  equity  will  not  lav 
down  any  other  rule  of  construction,  with 
regard  to  the  statute  of  Frauds  and  VfB^\*^ 
juries,  than  a  court  of  law  does.  Ruiset^^ 
V.  Hammond,  M.  1738.  1  Atk.  13.  Bro- 
die  v.  8t.  Paul,  T.  179  U  1  Ves.  jun. 
3SS.  S^P. 

333.  A.  on  an  account  stated,  owes  B. 
400/.  A.  agrees  to  give  bond  for  100/. 
and  to  secure  the   remaining  300/.  by 


and  only  designed  as, an  eiddence  in  case   mortgage.    A.  delivers  a  deed  of  con- 


veyance to  C',  an  attorney,  who  takes  ui« 
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Mractknu  to  draw  the  mortgage  ;  bot  be- 
fore the  bond  or  mortgage  is  eieceted, 
A.  dies. — ^Though  this  agreement  by  parol 
be  proTedy  yet  on  a  biU  brooght  against 
the  heir  of  A.,  the  coart.  refused  to  carry 
it  into  execution.  Srixiek  ▼•  Maimers^ 
£.  1742.  9  Mod.  284. 

334.  It  is  not  only  contrary  to  the  sta- 
tute of  Frauds,  but  to  the  common  law 
before  the  statute,  to  add  any  thing  to  an 
agreement  in  writing  by  parol  evidence; 
Farteriekt  v.  Poudetj  T.  1742.  2  Atk. 
383.  Vide  Lake  v.  Philips,  1  Ch.  Ca.  1 16, 
Iroham  v.  Child,  1  Bro.  C.  C.  92.  Pat- 
more  o.  Morris,  2  Bro.  C.  C.  219*  Hare 
e.  Sherwood,  3  Bro.  C.  C.  168.  Jordan  v. 
Sawkins,  3  Bro.  C.  C.  388. 

335.  A  mother  attesting  marriago  arti- 
cles of  her  daughter  (but  not  a  party  to 
them)  by  which  1000/.  was  to  be  settled 
on  her  daughter  to  her  separate  use,  de- 
creed to  perform  them,  for  although 
the  bare  attesting  a  deed  as  a  wit- 
ness, will  not  create  a  presomptioa  of 
knowledge  so  as  to  affect  with  any  fraud ; 
yet  if  there  is  knowledge  of  the  con- 
tents signing  as  a  witness  is  a  sufficient 
signing  within  the  statute  of  Frauds  to 
bind*  Wdford  ▼.  Beexely,  T.  1747. 1  Ves. 
7*  Vide  Mallet  v.  Halfpenny,  Pre.  Ch. 
403.  2  Vern.  378. 

336.  The  substance  of  the  statute  of 
Frauds  being  complied  with  in  the  mate- 
rial parts,  the  forms  have  never  been  in- 
sisted upon  where  an  agreement  has  been 
redoced  to  a  certainty.  S.  C.  3  Atk.  903. 

337*  The  rule,  that  a  parol  agreement 
ought  not  to  be  admitted  to  contradict 
the  terms  of  an  agreement  in  writing,  is 
generally  true  ;  but  it  is  also  true,  that  a 
written  agreement  may  be  waived  or  va- 
ried by  a  subsequent  parol  agreement, 
Ld.  MUUm  V.  Edwarlhf  H.  1773.  6  Bro. 
P.  C.  587. 

338.  The  mere  circumstance  of  a  par- 
ty's name  being  written  by  himself  in  the 
body  of  a  memorandum  of  agreement  for 
a  lease  will  not  constitute  a  signature  with- 
in the  statute  of  Frauds.  StokeM  v.  Moarty 


agreement  is  whhin  the  statute  of  Frauds. 
WalterMr.  Morgan j  M.  1792. 2  Cea,  369* 

341.  Bill  by  the  tenant  of  a  &m  for  a 
specific  performance  of  a  parol  agreement 
for  a  new  lease,  stating  improvements 
made  at  a  considerable  expense,  and  con- 
tinuance of  possession  after  the  expira- 
tion of  the  old  lease,  and  payment  of  an 
increased  rent  under  the  agreement.  Plea  , 
of  the  statute  of  Frauds  ordered  to  stand 
for  an  answer,  with  liberty  to  except. 
WtUi  V.  StradliHgj  T.  1797.  3  Ves.  378. 
Vide  Whaley  e.  Bagenal,  6  Bro.  P.  C.  45. 

342.  BiU  for  performance  of  a  parol 
agreement  to  grant  a  lease.  Plea,  the  sta- 
tute, an  answer,  denying  part  perform- 
ance. Plea  saved  to  the  hearing,  with 
liberty  to  except ;  for  where  the  agree- 
ment is  admitted,  the  statute  may  be  used 
as  a  defence.  Moore  v.  Edwardt^  T.  1798. 
4  Ves.  23. 

343.  Ld.  MJougKboromgh  was  of  opinion 
that  upon  a  bill  for  a  specific  perform- 
ance of  a  parol  amement  within  the 
statute  of  Frauds,  defendant,  though  ad- 
mitting the  agreement  by  his  answer, 
may,  if  he  insist  upon  the  statute,  have 
the  benefit  of  it  at  the  hearing.  Cooih 
V.  Jaekoon^  H.  1800.  6  Ves.  17* 

344.  And  Ld.  Eldon^  in  S.  C.  was  of 
opinion,  that  a  specific  performance  of 
a  parol  agreement  cannot  be  decreed, 
though  the  agreement  is  admitted  by  the 
answer,  if  defendant  insists  upon  tlie  sta- 
tute of  Frauds ;  if  he  does  not,  he  must 
be  taken  to  renounce  the  benefit  of  it. 
S.  C.  H.  1801.  tf  Ves.  37. 

345.  A  question  arose  in  this  case 
whether  the  executing  of  arbitration 
bonds  is  not  a  writing  to  take  an  aaree- 
ment  out  of  the  statute  of  Frauds  ?  Ld.  L. 
would  not  decide,  but  thought  it  was. 
S.'C.ibid.  17. 

346.  In  equity,  the  denial  by  the  an- 
swer of  a  parol  agreement,  within  the 
statute  of  Frauds,  is  conclusive.  S.  C. 
ibid.  39. 

347.  An  agreement,  sig^ned  by  one 
party  only,  good  to  charge  him  within  the 


339.  Putting  a  deed  into  the  hands 
of  a  solicitor,  to  prepare  a  conveyance  to 
a  son-in-law  afier  marriage,  not  a  part 
performance  of  a  parol  agreement  so  as 
to  take  it  out  of  toe  statute  of  Frauds. 
Ridding  V.  TTtttes,  M.  1791,  3  Bre. 
C.  C.  400. 

340.  Whilst  an  arbitration  was  proceed- 
iog,  the  parties  agreed  by  parol,  that  the 
arbitrators  should  determine  as  to  a  lease 
to  be  granted  : — Held,    that    such  an 


H.  1786. 1  Cox,219.1  P.  W.  771.  (n.)  S.  C  statute  of  Frauds.  Seion  v.  Slade,  or  Hun- 


ter  V.  Seion^  T.  1802.  7  Ves.  ^65. 

348.  An  agreement  for  the  sale  of  an 
estate  is  binding,  though  signed  only  by 
the  vendor,  but  followed  up  by  a  direc- 
tion to  his  attorney  to  prepare  a  proper 
agreement  for  both  parties  to  sign.  Fowl^ 
V.  Freeman,  E.  1804.  9  Ves.  351.  So 
decrees  have  been  founded  on  letters  not 
intended  at  the  time  to  be  a  complete 
final  agreement.    S.  C. 

349.  An  agreement  for  aa  abatamexK; 
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of  rent  out  of  lands,  is  within  the  statute 
of  Frauds,  and  ought  to  be  signed  pursu- 
ant thereto.  O' Conner  v.  Spaighi,  H. 
1805.  1  Sch.  &  Lef.  306. 

350.  An  agreement  for  the  sale  of  an 
estate  resulting  out  of  a  correspondence 
by  letters,  is  good  within  the  statute  of 
Frauds  ;  and  the  admission  by  answers  of 
letters  stated  by  the  bill,  will  dispense 
with  the  necessity  of  evidence;  and  though, 
if  defendant  refuses  to  produce  the  office 
copy  of  the  bill,  the  draft  of  it  cannot  be 
read,  yet  the  court  will  decree  a  specific 
performance  upon  inspection  of  the  re« 
cord  of  the  bill.  Huddlestone  v.  Briscoe^ 
T.  1  805.  1 1  Ves.  583.  As  to  the  stamp- 
ing of  the  letters  constituting  this  agree- 
ment, vide  posty  tit.  Stamps. 

351.  The  court  will  not  decree  a  spe- 
cific performance,  unless  it  can  collect, 
upon  a  fair  interpretation  of  letters,  that 
they  iiAport  a  concluded  agreement :  if 
it  rest  reasonably  doubtful  whether  what 
passed  was  only  treaty,  let  the  progress 
towards  the  confines  of  the  agreement  be 
more  or  less,  the  court  ought  rather  to 
leave  the  parties  to  law,  than  specifically 
to  perform  what  is  doubtful  as  a  contract ; 
but  the  court  is  to  put  the  same  inter- 
pretation upon  correspondence  with  re- 
spect to  this  subject,  as  other  persons 
would,  reading  the  correspondence  fairly, 
with  a  view  to  collect  the  sense  of  it. 
Huddlestone  v.  Briscoe,  sup.  ibid,  59  U 

352.  Sales  of  land  by  auction  are 
within  the  statute  of  Frauds.  Blagden 
V.  Bradbear,  T.  1806.  12  Ves.  466. 
Buckmaster  v.  Harrop,  E.  1807. 13  Yes. 
456.  Except  sails  under  a  decree.  Att. 
Gen,  V,  Daffy  T.  1749.  1  Ves.  218. 

353.  But  the  auctioneer's  receipt  for 
the  deposit  not  containing  expressly,  or 
by  reference,  the  terms,  viz.  thtf  price, 
cannot  have  the  effect  of  an  agreement 
binding  the  vendor  within  the  statute  of 
Frauds.  Blagden  v.  BradbearyWt^,  And 
quare  whether  the  statute  is  satisfied  by 
the  auctioneer,  as  the  agent  of  both  par- 
ties, putting  down  the  biddings.  Buck- 
master  y,  Harropy  sup.  Et  vide  Coles 
v,  Trecothick,9  Ves.  249. 

354.  A  contract  for  the  sale  of  an  es- 
tate by  letter  is  sufficient  within  the  sta- 
tute of  Frauds.  Stratford  v.  Boswortky 
M.  1813.  2  Ves.  &  B.  345.  &post,  S.  C. 
fully,  tit.  Vendors,  i. 

(b)  Without  the  Statute. 

355.  A  parol  agreement,  and  20/.  paid 
fur  the  sale  of  a  house,  was  decreed  with- 


out fitrther  eiecntion  proved.  His  Ho* 
nour  said,  he  should  nave  demurred  to 
the  bill,  but  now  having  proceeded  to 
proof,  he  would  decree  it.  Anou.  T.  166^' 
2  Freem.  128. 

856.  Agreement  pard  by  ^feme  whilst 
sole,  that  if  she  died  without  issue,  she 
would  leave  her  heir  at  law  the  land  or 
500^  Agreement  deciMd  to  be  executed. 
Ooilmere  v.  Battiaon,  E.  l682. 1  Vcrn. 
48.  Vide  Maynard  v.  Moseley,  I  Ch.^ 
Rep.  253,  where  such  an  agreement,  af- 
ter an  estate  tail,  was  decreed. 

357.  A.  and  B.  agreed,  that  B.  should 
assign  a  term  for  years  in  his  house  and 
certain  vessels  of  beer  for  200  guineas, 
whereof  ene  guinea  was  paid  down,  and 
19  guineas  more  next  day.  Fart  of  the 
agreement  was,  that  it  should  be  reduced 
into  writing.  On  a  bill  for  performance, 
B.  pleaded  the  statute,  and  insisted  that 
the  20  guineas  were  paid  for  the  lease.. 
Flea  overruled.  Leak  v.  Morrice,  H. 
1683.  2  Cfa.  Ca.  135. 

358.  A  father  on  a  treaty  of  marriage 
of  his  daughter,  does,  by  a  letter  written 
to  a  third  person,  agree  to  give  1500/. 
portion  to  his  daughter,  and  to  charge  it 
upon  his  land  :  this,  as  it  is  a  writing 
signed  by  the  party,  takes  it  out  of  the 
statute  of  Frauds  ;  and  it  being  to  chaise 
land,  is  properly  suable  in  equity.  Moore 
V.  Harty  M.  1683.  1  Vern.  110.  201. 
Vide  Bird  v.  Blosse,  2  Vent.  631. 

359>  There  is  a  difference  between 
money  laid  out  in  necessary  repairs  and 
lasting  improvemento,  and  money  laid 
out  for  fiincy  and  hunK>ur ;  the  former 
shall  be  allowed,  though  not  the  latter. 
Where  there  was  a  parol  agreement  for 
a  lease,  and  part  or  the  agreement  was 
that  the  same  shall  be  put  into  writing : 
the  question  whether  such  agreement  be 
binding,  was  referred  to  a  court  of  law. 
Hollisy,  EdwardsyOt  Whiteingy  Deane 
V.  Izard,  M.  1683.  1  Vern.  151. 159. — 
Note.  As  the  statute  of  Frauds  and  Per- 
juries was  made  with  a  design  to  pre- 
vent, either  in  marriage  or  in  any  other 
treaties,  incertainty,  perjury,  or  contra- 
riety of  evidence,  several  cases  not  liable 
to  these  inconveniences  have  been  de- 
termined to  be  out  of  the  statute,  upon 
the  distinctions  in  the  following  cases, 
which  seem  the  more  necessary  to  be 
mentioned,  as  many  of  the  printed  cases 
on  this  subject  ?take  no  notice  of  them, 
and  by  net  giving  all  the  circumstances 
of  the  case,  frequently  contradict  each 
other.  First  as  to  the  distinction,  that 
though  the  agremmt  he  by  pmvl,  md  in 
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no  part  executed,  yet  if  there  he  no  imctr- 
tauUyy  tkt  court  will  decree  it ;  ar  io 
Croy»toa  v.  Baynesy  Pre.  Ch.  208.     Sy- 
mondson  v.  Tweed,  Pre.  Ch.  874.    Guo- 
ter  V.  Ualfey^  Aditr.   586.     Sed  qu^re^ 
Whether  in  these  ca^es  defendant  instat- 
ed on  the  statute.     Vide  Eyre  v.  Ive- 
8on,T.  1785,  cited  2  Bro.  C.  C.  56%  and 
Stewart  v^  Careless,  cited  2   Bro.  C.  C. 
264,  565 ;  and  in  Whitchurch  9.   Bevis, 
2  Bro.  C.  C.  559,  where  Ld  .  Thurlow  al- 
lowed a  plea  of  the  statute  of  Frauds, 
though  a  parol  agreement  w^ts  confessed 
liy  the  answer.     Secondly,  That  though 
the  agreement  he  hy  parol,  yet  if  it  be 
agreed  to  he  reduced  into  writings  and 
part  of  the  agreement  is  ezecutedy  hut  the 
reducing  of  it  into  writing  is  prevented 
byfraudy  it  may  he  good;  as  iu  Maxwell 
V.  Montacute,  Pre.  Ch,  526,  and  1  P.  W. 
^18.     Thirdly,   Where  the  agreement  is 
signed  but  by  one  party,  yet  it  may  he  de- 
creed  on  the  circumstances  affrtuadj  as  in 
Bawdes  v,  Anihurst,  Pre.  Ch.  402,  and 
Mallett  r.  Halfpenny,  2  Vern.  373,  itomt- 
ne  Halfpenny  v.  Ballett. 

360.  Admioistratrix  and  her  two 
children,  entitled  to  a  lease  of  a  house, 
agreed  by  parol  to  roako  a  lease  to  J.  S., 
and  tlie  administratrix  executes  the  lease. 


ment,  nor  artru«t,  but  a  fraud ;  and  as  by 
the  custom  of  the  manor,  an  estate  may 
be  created  by  parol,  a  trust  of  such  estate 
may  likewise  be  raised  without  writing, 
notwithstanding  the  statute.  Devenish  v. 
Baines,  H.  1699.  Pre.  Ch.  S. 

364.  Sealing  not  necessary  to  bring  an 
agreement  out  of  the  statute  of  Frauds. 
Wheeler  y^Kewton,li.  1690.  Pre.Ch.  l6, 
Giib.  Ch.  245.  S.  C.  more  fully  reported. 

S65.  Marriage  agreement  is  reduced 
into  writing,  but  not  signed  by  either  par* 
ty,  yet  decreed  to  be  performed.  Cokes 
V.  Mascall,  H.  l690.  2  Vern.  -34.  200. 


566.  One  by  letter  promised  1000/. 
with  his  niece,  but  in  his  letter  dissuaded 
her  f'-om  marrying  plaintiff;  and  though 
he  was  afterwards  present  at  the  mar- 
riage, and  gave  her  away,  yet  the  court 
would  not  decree  the  psyment  of  the 
1000/.,  but  left  plaintiff  to  his  action  at 
law.  Douglas  v.  Vincent,  II.  1690.  2 
Vern.  202. 

SGJ'^  One  by  letter  says  he  will  gira 
1500/.  with  his  daughter;  the  daughter 
marries,  and  the  father  is  privy  to  it,  and 
seems  to  approve  of  it:  the  daughter  dies, 
and  the  husband  administers.  The  fa- 
ther decreed  to  pay  the  portion.    Wank^ 

^ « — Jord  V.  Fottherley,  M.  16§4. 2.Vern.  322. 

Upon  a  bill  to  compel  the  children  to  join,  I  Affirmed  in  Dom.  Proc,  I  Eq.  Ab.  22,  pi. 

they  cannot  plead  the  statute  of  Frauds,    !?•  2  Freem.  201.  S.  C.  where  the  re- 
porter says,  that  Lord  Keeper  cited  two 


Heighier  v.  Sturman,  M.  l6S3.    1  Vern. 
210, 

361.  A.  sold  houses  to  B.,  and  a  note 
was  made  by  A.  of  tlie  agreement,  but 
it  was  only  signed  by  B.  Decreed,  that 
both  parties  were  bound.  Hatton  v. 
Gray,  1684.  2  Ch.  Ca.  l64. 

3a2«  A  man  having  made  his  will,  and 
his  wile  executrix*  the  son  prevails  ou 
the  mother  to  get  his  father  to  make  a 
new  will,  and  that  he  might  bq  named  ex- 
ecutor, and  promises  to  be  a  trusiee  for 
his  mother.  The  mother  had  but  a  small 
legacy  under  the  will.  Trust  ^decreed 
upon  tho  point  of  iraud.  notwithstanding 
the  statute.  Thynn  v.  Thynn,  II.  J  684. 
1  Vern.  296. 

^G3.  By  the  custom  of  a  manor,  every 
tenant  had  a  right  to  nominate  bis  suc- 
cessor. B.,  the  wife  of  a  tenant,  sceins; 
that  her  husband  was  about  to  nominate 
his  godson  to  a  part,  persuaded  him  to 
nominate  her  to  the  whole,  and  promised 
to  give  the  godson  the  part  designed  for 
him.  Upon  a  bill  against  B.  by  the  god- 
son, she  pleaded  the  statute  of  Frauds, 
and  that  there  was  no  memorandum  in 
writing.     Per  cur.    This  rs  not  an  agree 
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cases,  viz.  Hart  v.  Moore,  where  a  portion 
was  decreed  upon  a  letter  written ;  and 
Masquill  v,  ,  where  writings  were 

prepared  and  approved,  but  being  blot- 
ted, wore  ordered  to  be  written  fair,  and 
were  so  ;  but  before  they  were  sealed  the 
party  died,  and  equity  charged  the  execu- 
tors with  the  portion. 

368.  If  on  a  bill  brought  to  have  exe- 
cution of  a  parol  agreement,  defendant 
by  answer  confesses  tho  agreement,  with- 
out insisting  on  the  statute  of  Frauds,  &c. 
the  court  will  decree  an  execution,  bo« 
cause  no  dauger  of  perjury  from  a  contra- 
riety of  r.vidooce.  Croyston  v.  Baynes, 
M.  1702.  .Pre,  Ch.  208.  Gilb.  Ch.  237. 
Symondsonv.  Tweed,  M.  1713.  Pre.  Ch. 
374.  Gilb  Ca.  Fq.  35.  See  the  cases 
cited,  ante,  pi.  359. 

369.  Agreements  since  the  statute  of 
Frauds,  are  not  to  be  part  parol  and  part 
in  writing,  yet  a  deposit  for  a  perform* 
.ance  of  a  written  agreement,  thongh  there 
is  no  writing  declaring  the  deposit  to  be 
a  security,  is  not  within  the  purview  of 
tho  statute.  Hales  v.  Vanderchem,  M« 
1703.  2Vern.  Gi7. 
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370.  Tho  father  purchases  lands  to  him 
and  his  h^irs,  and  when  he  was  en  his 
death-bed,  sends  for  his  eldest  sen,  and 
tells  him  that  these  lands  were  bought 
"With  his  second  son's  money,  and  that  file 
intended  to  gfive  them  to  him;  whereupon 
the  eldest  son  promised  that  Ife  should 
enjoy  them  accordingly.  The  father  die?. 
lield'per  Wright,  C.  S.  and  the  M.  R. 
ihat  the  eldest  son  ought  to  have  these 
lands,  because,  by  the  statute  of  Frauds, 
there  should  have  been  a  declaration  of 
the  use  or  trust  in  writing.  But  Cowpcr, 
C.  was  of  anotlrer  opinion,  because  of  the 
fraud  in  this  case,  in  that  the  eldest  son 
promised  the  father  upon  his  death-bed 
that  the  other  should  enjoy  the  lands;  so 
he  took  this  to  be  a  case  out  of  the  sta- 
tute. Scilack  V.  flarris,  M.  1708.  5  Vin. 
Ab.  521,  pi.  31.  2  Eq.  Ab.  47,  pi.  II. 

371.  J.  C.  being  seised  of  copyhold 
lands,  as  a  provision  for  his  son,  surren- 
ders the  reversion  after  his  decease  10  him 
in  tail,  and  14  years  after  treats  with  Sir 
C.  C.  for  a  marriage  between  his  son  and 
Sir  C.'s  daughter.  Sir  C.  proposed  to 
give  with  his  daughter  2000/.,  if  J,  C, 
would  make  a  suitable  jointure;  and 
thereupon  J.  C.  proposed  to  settle  houses 
in  A.  and  in  Q. ;  but  he  having  only  a 
term  for  years  in  them,  Sir  C  rejected 
the  offer,  and  said  that  he  wbhed  the  co- 
pyholds might  be  (he  lands  and  the  hou- 
ses in  Q.  J,  C.  replied,  that  the  cof»y- 
holds  were  already  settled,  and  that  the 
houses  in  Q.  should  be  settled  on  his 
daughter.  Upon  this  assurance  the  mar- 
riage proceeded,  and  the  houses  in  Q. 
were  covenanted  to  be  settled  for  her 
jointure,  and  to  the  heii-sof  her  body  in 
satisfaction  of  dower;  The  2000/.  is  paid, 


renders  the  lion  a  valuable  purchaser^ 
and  the  case  stands  clear  of  the  statute  of 
Frauds ;  for  it  was  not  necessary  that 
that  part- of  the  agreement  which  relates 
to  the  copyhohls  ^hoold  be  reduced  into 
writing;  for  the  son  then  had  a  legal 
estate  in  him,  and  the  marriage  must  be 
understood  to  proceed  both  upon  the  as- 
surance of  copyholds  being  settled  upon 
the  son,  and  that  part  of  the  agreement 
comprised  in  the  deed.  Bill  dismissed 
with  costs  as  against  the  son.  Heisier 
V.  Clarke^  E.  1709.  2  Eq.  Ab.  46,  pi. 
13. 

3T2.  A.  encouraged  the  CD\irtship  of 
his  son  with  B.'s  daughter,  who  promised 
by  letter  to  give  her  500f.,  if  A.  would 
settle  lOOl.  per  annum  on  the  son,  which 
A.  refused.  The  son  and  daughter  mar- 
ried privately;  and  after  tins  letter,  A. 
consented,  and  B.  refused.  On  a  bill  for 
performance  of  this  agreement  it  was  ob- 
jected, that  these  premises  were  withio 
the  statute  of  Frauds,  and  that  the  letter, 
being  after  the  marriage,  should  not  bind. 
■But  decreed  contra  bv  C  iS.  on  the  cir- 
cumstances  of  the  father's  consent  to  the 
match,  and  to  the  marriage,  by  after- 
wards approving  it.  That  it  was  out  of 
tlie  statute,  if  no  letter  had  been  written, 
for  the  agreement  is  admitted  by  the  an- 
swer ;  but  this  case  does  not  depend  on 
parol  evidence  or  admissions;  for  the 
letter  after  marriage,  considering  the 
transactions  before.  Is  sufficient.  The 
offer  to  settle  lOOl.perann.,  shall  be  in 
tail,  with  a  power  to  tho  husband  to 
charge  it  with  500f.  for  younger  children, 
being  the  mother's  portion ;  and  decreed 
according! V.      Hodgson   v.  Hutchinson^ 

^ .^  -,    1712.  5  Vin.  Ab.  522,  pi.  34.  2  Eq.  Ab. 

and   tho    marriage  took  eflFccr.      After-^j  47,  pl.  14. 

3/3.  Parol  agreement  for  the  sale  of 


wards  J.  C.  the  father  married  a  second 
wife ;  before  which  second  marriage,  in 
consideration  of  a  certain  portion  to  be 
paid,  (part  of  which  was  not  paid,)  he 
covenants  with  the  plaintiff  to  jointure 
the  copyholds  upon  his  intended  wife ; 
and  to  show  that  he  had  a  power  so  to 
do,  he  produced  the  settlement  upon  his 
son's  wife,  wherein  was  no  mention  of  the 
copyholds :  and  (o  carry  those  last  arti- 
cles into  execution,  plaintiff  being  trus- 
tee, preferred  this  bill,  and  alleged  that 
the  surrender  to  J.  C.'s  son  was  fraudu- 
lent, lid.  Ch.  was  of  opinion  it  stood 
clear  of  all  fraud,  and  was  well  designed 
as  a  provision  for  the  son,  which  is  by 
the  father  declared  to  be  the  cause  of  tho 
surrender:    the    subsequent   agreement 


copyhold  lands  carried  into  execution. 
Barrett  ^.'GoTneserra,  M.  1721.  Bunb. 
94.  Vide  Butcher  v,  Stapely,  1  Vem.364. 

374.  A  parol  agreement  being  confess- 
ed in  answer,  shall  be  executed,  though 
not  in  writing.  The  agreement  in  this 
case  was  originally  in  writing,  but  was 
lost.  Hosier  v.  Ready  H.  1724.  9  Mod.  86. 

375.  H.  enters  into  a  contract  in  wri- 
ting with  plaintiff  for  the  purchase  of  a 
college  Tense.  Plaintiff  agrees  to  renew 
the  lease  in  H.'s  name,  or  such  persons 
as  he  should  appoint.  H.  directs  plaintiff 
to  renew  the  lease  in  Cs  name,  and  de-^ 
clares  he  bought  it  for  him  as  his  agent. 
Plaintiff  brings  a  bill  against  both  for  the 
residue  of  the  purchase  money«    The  do- 
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cree  at  the  Rolls  was  against  both  dafend- 
BDts  to  pay  the  money ;  and  in  case  H. 
should  pay  it,  then  he  to  be  at*  liberty  to 
prosecute  the  decree  in  plaintiff's  name 
agaioat  defendant  C,  the  principal.     C. 
af>pecls ;  for  that  he  did  not  give  any  au- 
thority in  writing  to  11.  to  buy  it  for  him, 
and  tlierefore  hy  the  statute  of  Frauds  he 
ooght  not  to  be  bound  by  the  contract. 
Macdesfieldy  C.  afirmed  tiie  decree ;  for 
that  the  authority  to  treat  or  buy  for  him 
nmy  be  good  without  vritiag  ;{a)  ihcmgh 
the  contract  itself  must  bo  in  writing  by 
the  statute  of  Frauds.   Widler  v.  Ilendtm^ 
Al.  1724.  5  Vin.  Ab.  524,  pi.  45.  2  Eq. 
Ab.  50,  pi.  26.  (a)  Vide  Clinan  v«  Cooke, 
1  Sch.  &  Lef.  3  i  ;  foxty  pL  SS9. 

376.  A.  having  lands  and  a  personal 
estate,  before  her  marriage  conveys  aU 
her  estate  to  her  separate  use ;  io  which 
the  inteoded  liusband  was  n  fNirly,  and 
lie  covenanted  libat  he  w«uld  not  inter- 
fere with  it.     On  this  estate  there  was  a 
mortgage  for  300/.,  which,  before  these 
eonveyances  executed  (the  word  ex4atted 
is  not   in  the  original^)  he  verbally  pro- 
mised to  discbarge.    During  the  cover-^ 
tore  the  mortgage  was  assigned  ovei^y^and 
he  covenanted  thus :  That  I  or  my.  iinb 
shall  pay  it.     The  husband  and  4 
Willi  great  affection  together,  an 
stanil^  received  all  the  profits  of  t 
parato   estate.     He  died,  never  ha 
paid  off  the  mortgage,  ieavijig  fortunes  to 
children  which  he  bad  by  a  iSarsner  ven- 
ire ;  these  the  wife  maintained  after  his 
decease.     She  brings  her  bill,   1st,  that 
her  husband's  efiects  should  be  applied  to 
the  redemption. of  tlie  mortgage  ;  2dly, 
to  have  an  account  of  the  profits  of  her 
separate  estate  received  by  the  baroii; 
3dly,  to  have  .an  allpwance  for  the  main- 
tenance of  his  children  after  his  decease. 
Decreed,  that  the  husband's  efiects  should 
not  be  charged  to  redeem  ^e  mortgage, 
aor  be  aocoitntable  for  tiie  profits  of  her 
separate  estate  received  by  hinu  and  tiiat 
the  maintenance  should  be  counterbalan- 
ced by  the  interest  of  their  fortunes.     Oa 
a  re-hearing,  King^  C.  said,  that  there  is 
no  foundation   to   charge    tlie    husband 
with  the  payment  of  the  mortgage  *;  for 
by  the  statute  of  Frauds,  it  is  not    a 
charge  unless  reduced  into  writing.     All 
is  at  an  end  when  there  is  an  agreement 
in  writing ;  all  the  conversation  was  only 
a  previons  step.  This  i^  the  ultimate  set- 
tlement of  the  whole  affair,  on  mature 
consideration  of  every  thing  as  between 
him  and  the  mortgagee,— he  might  be 


>>i^ 


charged,  but  not  hy  the  wife.  As  to  the 
receipt  of  the  separate  maintenance,  if 
ther  lived  together  amicably,  it  shall  bo 
looked  upon  as  done  by  the  wife's  consent. 
As  to  the  maintenance,  she  has  taken  it 
upon  herself,  and  it  doth  not  appear  but 
the  interest  is  sufficient  for  that  purpose. 
Decree  affirmed.  Christmas  v.  Christmas^ 
T-  1725.  Sek  Ch.  Ca.  20. 

377*  if  ivo  neighbours  agree  that  one 
sfaaH  tafce  a  lease  of  houses  for  the  benefit 
of  t»oth,  tiie  other  shall  have  the  beoefif^ 
though  the  agreement  is  not  in  writings 
land  defendant's*  plea  of  the  statute  of 
Frauds  was  ordered  to  stand  for  an  an- 
swer, with  liberty  to  except,  and  the  bene- 
fit of  it  saved  to  the  hearing.  Aikms  v« 
Rowey  M.  J  729*  Mos.  39.  • 

S7S.  On  a  treaty  oi  marrmge  between 
defendant's  son  and  plaintiff's  daughter^ 
defendant  pgreed  to  settle  an  eataie  in  fee 
on  his  son,  and  take  bias  into  partner- 
ship ;  and  plaintiff-agreed  to  give  a  lease* 
hold  estate  as  a  portion  with  his  daugh- 
ter. The  son  wrote  his  father  the  nature 
of  this  agreement,  and  received  his  ap- 
probation. The  marriage  took  efiect,  and 
on  tlie  same  day  the  wile  fell  sick  of  tlie- 
small -pox;  she  recovered;  but  the  son 
.<paught  it  and  died,     lie  liad  anade  a  wiH, 

d  devised  the  ieaseiiold  to  his  father* 
widow  and  her  father  brouglit  their 
ilil  to  have  the  agreement  performed  in 
specie,  insisting  that  the  sou's  letter,  and 
the  father^s  answer,  would  carry  it  out  ot 
the  staiute  of  Frauds:  but  the  father  de- 
nied the  contents  of  the  son's  letter,  and 
said  he  had  burnt  it  among  waste  paper« 
The  Chancc^llor  doubted  if  lie  coaid  te« 
lievo  plaintiffs,  and  recomeoended  a  com« 
promise.  Hall  v.  BmiUr^  H.  J  740.  1  Eq^ 
Ab.  20.  pi,  T. 

379.  A  case  may  he  taken  mat  of  the 
•latute,  by  admitting  parol  evidence  to 
show  the  trust,  firom  tihe  mean  circum- 
stances of  the  pretended  owner  of  the 
real  estate,  that  makes  it  impossible  for 
him  to  be  the  purchaser.  WUHs  v.  WH-* 
lisj  M.  1740.  2  Atk.  71- 

380»  The  statute  requires  that  all  de- 
clarations of  trust  should  be  in  writing, 
otherwise  tliey  are  absolutely  void,  except 
such  as  arise'  by  construction  of  law« 
S.C. 

881^  The  Court  of  Chancery  has,  ta 
many  cases,  considered  an  agreement  as- 
out  of  the  statute  of  Frauds,  in  which  there 
is  no  danger  of  fraud  or  perjury.  Ait^ 
Gen.  V.  Vat/f  T.  1749.  1  Ves.  221.  So3 
the  cases  coUected,  anUy  pi.  359^ 
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tVithout  thb  Statute. — Part  Performance, 


382.  If  there  be  general  instructions 
or  an  agreement,  consisting  of  material 

luircu instances  to  bo  here»Aer  extended 
of  ore  at  largo,  and  to  be  put  into  the  form 
nn  iustrumedt,  with  a  view  to  be  signed 
the  parties,  and  no  fraud,  but  the  party 
ta^  e  advantage  of  the  locus  pcenitentia. 
he  shall  not  be  compelled  to  perform 
such  agreement  if  he  insists  upon  the 
statute  of  Frauds.  Whitchtirek  v.  Bevis^ 
II  1789.  2  Bro.  C,.C.  559.  Vide  ChWd 
V,  Godolphin,  M.  1723.    Whaley  v.  Ba- 

fenal,  &^Bro.   P.  C.  45.    Cotlingharo  v, 
letcher,  2  Atk.  155.  Ld.-Aylesford*s  Ca. 
contra^  2  Stra.  783. 

383.  Plea  of  the  statute  of  Fraads  16 
an  executory  contract  over*ruled.  Ron- 
deau V,  Wya«,T.  1790.  3  Bro.  C.  C.  154. 

384.  Parol  agreement  for  a  settlement 
upon  marriage  cannot  be  sued  oo  after- 
wards, on  ground  of  part  performance ; 
but  no  caae  of  settlement  reciting  an 
agreement  before  marriage  is  within  the 
statute.  Dundas  v.  Duiene^  T.  1790.  1 
Ves.  jun.  199.  Vide  Moniacute  «.  Max* 
well,  1  P.  W.  620. 

385.  Refusal  after  marriage  to  perform 
a  previous  agreement  to  settle,  is  a  fraud 
against  which  equity  will  relieve.  S.  C. 

386.  Defendant  having  acknowledged, 
by  letter^  an  agreement  for  sale  of  an  es- 
tate, takes  it  out  of  the  statute  of  Frauds. 
Tawney  v.  Crowtker^  T.  1790.  3  Bro.  C. 
G.  161.  318. 

387.  Bill  for  specific  performance  of  a 
parol  agreement  for  a  lease,  charging  pos- 
session, and  other  acts  of  part  perform- 
ance. Plea,  the  statute,  and  answer,  not 
denying  the  facts  alleged  as  part  perform- 
ance, but  stating^  that  being  advised  he 
entered  as  a  tenant  at  will :  he  gave  no- 
tice to  quit.  Plea  over-ruled.  Sowers  v. 
Catory  T.  1798.  4  Ves.  91. 


389-  An  agent  contracting  for  tile  sale 
or  demise  of  lands  need  not,  under  see.  2. 
of  the  statute  ef  Frauds,  be  authorized  iu 
writing.  S.-C.  ibid.  31. 

390.  A  letter  to  a  solicitor,  with  direc- 
tions to  prepare  the  conveyance  of  a«pur-^ 
chase,  described  generally  as  the  Und 
bought  of  A.,  atid  not  specifying  the  termai, 
is  not  sufficient  evidence  of  a  contract- 
within  the  statute  of  Frauds.  Rose  v. 
Cunynghamu,  M.  1805.  it  Ves.  650. 

3yi.  A  letter  from  a  rootber  to  her  son, 
beginning  ^<  my  dear  Robert,'*  and  con- 
cluding ^<tlie  most  affectionate  of  mo- 
thers/' but  cot  signed,  is  not  sufficient  to 
constitute  a  binding  agreement  on  the  part 
of  the  mother  within  the  statute  of  Frauds ; 
for  there  must  be  a  signing,  t.  e.  either  an 
actual  signature  of  tlie  name,  or  something 
equivalent,  as  a  mark;  and  it  is  not 
enough  that  the  writer  can  be  identified, 
Seiby  V*  Selby^  E.  I817.  3  Meriv*  2. 

(c)  Part  Performance^  its  Effects. 


392.  A  parol  agreement  for  a  purchase, 
and  possession  delivered,  decreed  to  be 
performed  against  a  subsequent  purchaser 
with  notice,  who  had  a  conveyance,  and 
had  paid  his  money.  Butcher  v.  Stapci^j 
il.  1685.  1  Vcrn.  363^  Vide  Pyke  t?. 
Williams,  2  Vern.  455. 

393.  B.  in  consideration  of  a  parol 
agreement  with  A.  for  a  lease  pulled 
down  houses,  erected  new  ones,  granted 
leases,  received  rents,  and  acted  as  owner. 
A.,  when  sick/ bade  B.  get  leases  prepar- 
ed from  a  precedent  he  gave  him,  and  thea 
died.  Though  this  agreement  was  not  ill 
writing,  yet  it  was  so  far  materially  exe- 
cuted on  B.'s  part  that  it  ought  to  be  per- 
formed on  the  other,  and  so  decreed.  lAs" 

^  ter.  V.  Foxcroft,  E.  1701.     Colics'  P.  C. 


388.  A.  by  public  advertisement  offer-  108.  Gilb.  Eq.  Rep.  4.  ll.  S.  C. 
cd  lands  to  be  let  for  three  lives  or  thirty-  394.  Equity  will  relieve  in  case  of  a 
one  years,  and  proposals  having  been !  fraud,  although  there  be  nothing  in  wri- 
made  by  B.  and  accepted,  an  agreement  1  ting  to  charge  the  party  :  as  if  A.  agrees 


was  not  mentioned.  A.  ts  not  bound  to 
perform  the  contract,  there  being  no  evi- 
dence in  writing  of  the  term  to  be  demi- 
sed. And  there  being  no  reference  in  the 
Hgreementto  the  advertisement,  parol  evi- 
dence cannot  be  received  to  connect  the 
one  with  the  other  so  as  to  ascertain  the 
term.  Clituin  v.  Cooke,  M.  1802.  1  Sch. 
&  Lef.  2-2. 


the  statute  of  Frauds ;  the  agreement  be- 
ing parol,  the  court  over-ruled,  the  plea, 
and  the  M.  R.  afterwards  decreed  A.  to 
perform  the  agreement,  and  to  pay  tho 
costs.  Ptoyd  V.  Buckland,  M.  1703. 
2  Freem.  268.  Vide  Twyne's  Ca.  3  Co. 
82.  Butcher's  Ca.  1  Eq.  Ab.  21,  pi.  9. 
1  Eq.  Ab.  20,  pi.  5.  S.  P.  2  Freero.  285* 
S.  P.  Forcroft's  Ca.  Gilb.  Eq.  Rep.  4. 1  !• 
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and  Colles'  P.  C.  }08.  Savage  v.  Foster, 
9  Mod.  38. 

393.  A  public  survey  is  held  for  sale 
of  an  estate,  and  A.'s  offer  is  accepted. 
Conveyances  are  ordered,  and  A.  is  put 
into  possession  ;  but  disputes  arising  about 
the  conveyance,  A.  gets  an  assignment  of 
a  mortgage  on  the  estate,  and  antedates  if, 
and  then  refuses  to  go  on  vnxh  the  pur- 
chase.  A.  was  decreed  to  proceed  in  the 
purchase,  though  the  agreement  was  only 
parol,  Pyke  v.  WUUams,  H.  1703.  2 
Vern.  455. 


^n  to  be  put  in  execution,  and  intended 
to  be  continued,  equity  will  enforce  the 
execution  of  it,  notwithstanding  the  sta- 
tute of  Frauds.  lA.  Chiemsey  v.  Hod- 
bridges,  H,  1707.  Gilb.  Eq.  Rep.  4. 


re-settlement  was  made.  Held,  that  the 
agreement  being  in  part  performed,  it 
should  be  specifically  executed,  and  de» 
creed  accordingly  Herbert  v.  jW.  Win- 
Chelsea,  E.  1714.  1  Bro.  P.  C.  440. 

399*  A  steward  has  a  general  authority 
to  contract  with  tenants,  &c.  This  will 
not  bind  the  lord  without  his  consent,  nor 
unless  part  of  the  bargain  is  executed. 
Anon.  E.  1717.  5  Vin.  522,  pK  85. 

400.  An  agreement,  not  in  writing, be- 
ing exccoted-  on  one  part,  and  an  enjoy- 
ment accordingly,  could  not  be  so  far  im- 


396.  Where  a  parol  agreement  is  be- 1  peached  as  to  lay  lira  party  open  to  an 


account  lor  the  profits  he  had  received  un- 
der this  enjoyment;  for  this  would  be 
mnch  harder  than  setting  aside  the  agree- 
ment at  first  for  want  of  writing,  which 
yetf  if  executed  on  one  part,  had  been 


397.  A.  agreed  willi  B.  by  parol,  to   always  looked  upon  so  far  conclusive  as 


g^rant  him  a  lease  of  land,  rendering  rent, 
B.  paying  150/.  fine,  he  paid  100/.  in  part 
to  A*'s  agent,  who  was  ordered  to  prepare 
the  lease,  but  before  it  was  done  A.  re- 
fused to  grant  it.  Bill  by  B.  for  perform- 
ance of  the  agreement  Per  curiam: 
the  payment  of  the  100/.  is  not  such  a 
performance  on  one  part  as  to  decree  an 
execution  en  the  other ;  for  the  statute  of 
Frauds  makes  personal  contracts  good,  if 
money  is  paid  in  earnest ;  but  by  that 
statute,  no  agreement  concerning  lands 
shall  be  good  eicept  in  writing,  and  there- 
fore a  parol  agreement  in  this  case  can- 
not be  good :  there  must  be  something 
more  than  a  bare  payment  of  money ;  it 
inust  either  be  out  of  the  party's  power  to 
undo  the  thing,  or  it  must  be  a  prejudice 
to  the  party  performing  his  part,  as  be- 
ginning to  build,  letting  into  possession^ 
&c.  In  a  case  where  the  agreement  has 
proceeded  so  far  on  one  parr,  the  statute 
never  intended  to  restrain  the  court 
from  decreeing  a  performance  on  the 
other.  Ld.  Cb.  would  not  leave  plaiu- 
tifiT,  in  this  case,  to  recover  his  100/.  at 
law,  but  decreed  it  to  bo  refunded.  Ld. 
Pengali  v.  Rass,  M.  1709.  2  Eq.  Ab.  46, 
pi.  12. 

398.  A.  tenant  for  life  under  a  settle- 
ment, remainder  to  his  wife  for  her  Join- 
tare,  remainder  to  the  i^^sue  male  of  the 
marriage,  remainders  over,'  with  a  power 
to  revoke  all  uses  except  those  to  the  wife 
and  her  issuer  A.  agreed,  that  upon  her 
sarreodering  her  jointure  so  that  he  might 
suffer  a  recovery  and  raise  6OOOI.  to  pay 
bis  de|i>t|,.  he  would  re-settle  the  whole 
estate  to  particular  uses.  The  surrender 
made  and  the  money  raised,  but  no 


to  ioduce  the  court  to  decree  an  execution 
on  the  other  parr,  and  not  to  destroy  or 
avoid  the  agreement,  so  far  as  it  was  alrea- 
dy carried  into  execution.  Lackey  v. 
Lockey,T.  1719.  Pre.  Ch.  518.  Vide  Croy- 
ston  V.  Baynes,  Pre.  Ch.  208.  Symondson 
V.  Tweed,  ibid.  374.  Bawdes  v.  Amharst» 
ibid.  402.  Hollis  v.  Whiteing,  1  Vern. 
151.  Butcher  V.  Stapely,  ibid.  363.  Pyke 
9.  Williams,  2  Vern.  455.  Pengali  v.  Ross, 
2  £q.  Ab.  46,  pi.  12.  16.  Owen  o.  Davis, 
1  Ves.  jun,  82.  Potter  ».  Pdtter,  pott, 
pi.  408.  Bindsted  r.  Coleman,  Bunb.  65. 
Clerk  V,  Wright,  post,  pi.  405.  Lacon  r. 
Mertins,  3  Atk.  4.  Walker  v.  Walker,  2 
Aik.  100.  Whitchurch  v.  Bevis,  2  Bro.C.C. 
659.  Lamas  r.  Bailey,  2  Vern.  627,  contra.^ 

401.  Upon  a  marriage  treaty,  instruc- 
tions are  given  by  the  husband  to  draw  a 
settlement,  and  by  bim  privately  counter^ 
manded,  and  afterwards  he  persoades  the 
weman,  by  assurances  of  such  a  settle- 
ment, to  marry  him.  Tliis  agreement 
shall  be  executed.  Lady  Montaeute  v. 
Sir  G.  MapaceU,  E.  1720.  I  P.  W.  6I8. 
Pre.  Ch.  526. 1  Stra.  236.  GUb.  Ch,  244. 
Vide  Hollis  r.  Edwards,  ante.  Pym  r. 
Blackburn,  3  Ves.  34. 

402.  A.  agrees  with  B.  for  the  pur- 
chase of  nine  houses  which  were  in  wnori- 
gage  to  J.  S.,  and  pays  him  a  guinea  in 
earnest.  B.  writes  a  note  to  J.  S.,  and 
desires  him  to  deliver  up  his  writings 
to  the  bearer^  he  having  agreed  to  dis- 
pose of  them,  which  J.  S.  refused,  unless 
all  the  mortgage  money  was  paid  him 
down,  and  cdTterwards  purchase  the 
houses  himself.  On  %  bill  brought  by  A. 
for  a  specific  execution  of  the  agreement, 
it  was  held,  that  neither  the  guinea  paid 
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down  Bor  the  note  (which  was  only  ao 
evidence  of  assent^  but  did  not  ascertain 
the  terms  of  the  agreement)  were  safficient 
to  take  it  out  of  the  staiute  of  Frauds. 
Seagood  v,  Mealty  G.  1721.  Pre.  Ch. 
:^Q^.  1  Stra.  426.  2  Eq«  Ah.  49,  pi.  20. 
S.  C.  Vide  Main  o.  Melbourne  4  Yes.  720. 
po$i^  pi.  412. — Noi€.  In  this  case  the  sta- 
tute was  insisted  upon  by  way  of  answer. 

403.  Equity  will  not  decree  perform- 
ance of  an  agreennieDti  though  in  part  exe- 
cutedyif  it  be  not  justly  and  regularly  ob* 
taioed,  Rochfori  ▼.  Crettoicky  T.  1721. 
2  Bro  P.  .C.  296. 

404^  The  statute  of  Frauds  is  not  plead- 
able where  a  parol  agreement  for  a  lease 
is  oxecuted  in  part)  and  Aix  years  posses- 
sion had.  jE,  of  A^lesffrd't  Ctf.  M* 
172&.  2  Stra.  783.  In  Smith  v.  Turner, 
2  Ei|.  Ab.  4Q,  pi.  23^  and  in  Seagood  v. 
Meale,  Pre.  Ch.  564«  sup»  it  is  saidj  that 
if  a  lessee  had  been  put  to  no  expense,  a 
promise  ol'  a  lease,  though  accompanied 
with  possession,  woiuld  not  be  sufficient  to 
oblige  the  lesser  to  execute  a  lease.  Bgt 
in  many  of  the  following  cases  it  has  heeo 
hekl  otherwise ;  in  which  cases  equity  has 
enforced  the  performance  of  a  parol 
•greemeot  pertly  carried  into  execution, 
liotwitbstanding  the  ataUiie  of  Frauds. 
Vide  Hollis  v.  Edwards,  1  Vern.  159* 
Foxci'oft  V.  Lister,  2  Vern.  456.  Gilb.  Eq. 
Rep.  4.  U.  S.  C.  Savage  9.  Foster,  9 
Mod*  ^7*  Anon.  4  Geo.  I.  Vin  Ab.  tit. 
Contract  (H),  pi.  '38.  40.  Lockey  o. 
Lockey,  Pro.  Ch.  519-  aniej  pi.  400,  and 
the  cases  there  cited.  Seagood  o»  Meale, 
1  Stra.  426.  2  Eq.  Ab.  49,  pK  20.  Pre. 
Ch.  560.  S.  C.  Lacon  v.  Mertins,  3  Atk. 
4*  Ganter  r.  Halsey,  Amb.  586.  Wha- 
ley  9.  Bagenal,  6  Bro.  P.  C.  45.  Whit- 
bread  o.  Brockhurst,  1  Bro.  €.  G. 
404. 

405.  A  letter  b  not  sufficient  evidence 
of  the  agreement,  unless  the  terms  of  the 
ngreement  are  mentioned  tberetn.  Bui 
where  a  man  takes  possession,  or  does  any 


407.  Plea  of  statote  of  Frauds  to  dis- 
covery of  a  parol  agreement  is  not  allow- 
ed, where  part  of  the  agreement  is  per- 
formed. Taylor  v.  Beech^  T.  1749. 1  Ves. 
297- 

408.  Although  an  agreement  is  not  re* 
duced  into  writing  and  signed  by  the  par- 
ty, yet  it  is  well  known,  that  if  confessed 
or  in  part  -carried  into  execution,  it  will 
he  blading  on  the  parties,  and  carried 
into  farther  execution  by  the  court.  JPot» 
ter  V.  Poiter^  T.  J  750.  1  Ves.  441. 
Owen  V.  DaxUsj  H.  1748.  1  Ves.  441 . 
S.P. 

409*  I>eiendattt  agreed  by  parol  thai 
upon  ptaintifl's  procuring  a  release  of  a 
right  from  a  stranger,  defendant  would 
convey.  Plaint  iff  procured  the.release  by 
paying  a  valuable  consideration.  This  is 
not  a  part  performance,  and  the  statute  of 
Frauds  may  be  pleaded  to  a  bill  for  per- 
formance of  it.  O^Ritlly  v.  Tkim^om^ 
E.  1791.  2  Cox  27^ 


I,  this  court  wiU  decree  an  exe- 
ctttiea  of  it.  CUrkv.  Wright.  II.  17S7. 
1  Atk.  12. 

406«  Any  acli  pfoaded  to  be  done  in 
pact  perfohnaoee  of  an  agreement,  must 
be  swoh  as  could  be  done  with  do  et ber 
view  than  to  perform  the  wh^.  Gunter 
V.  J/o/My,  T.  1739;  Amb.  69&.  And 
whtn  pavt  performed  by  on^  party,  it  is 
toe  hto  for  the  other  to  complain  of  fraud 
or  svrpnse.  AmgU9$yf  Ei  v.  Aamtileyy 
£.  L741.4BfO.P.  0,421. 


410.  Both  parties  giving  instniclione 
to  an  attorney  to  prepare  a  conveyance  of 
land,  and  the  vendor  delivering  to  him  a 
particular  of  the  estate,  signed  by  himself, 
as  instf  uctions  for  the  deed,  which  was 
accordingly  prepared,  does  not  take  the 
case  out  of  the  statute  ;  there  must  be  a 
part  elocution  of  tlie  substance  of  the 
agreement  iuel^  Coek  v.  Tombsy  11« 
1794.  2  Anstr.  42a 

411.  The  court  has  gone  rather  too  far 
in  permitting  part  performance  and  other 
circumstances  to  take  cases  out  of  the  sta« 
tute  of  Frauds,  and  then  unavoidably  per- 
haps, after  establishing  the  agreement,  te 
admit  parol  evidence  of  the  contents  of 
that  agreement.  Part  performance  might 
be  evidence  of  some  agreement,  but  of 
what  must  he  left  to  parol  evidence.  Tlia 
remedy  ought  to  rest  in  compensation.  A 


man  having  laid  out  a  great  deal  of  money, 

act  of  the  like  nature  in  pursuance  of  an  I  does  not  prove  he  is  to  have  a  99  years 

*  .l:  .  —Ill  J  lease;  he  must  bring  his  action  for  the 

money.  Farsterv,  Hall ^  II  1798.  3  Ves. 
712.  In  this  case  tho  M.  A.  said,  Tawiiey 
«?.  Crowther,  3  Bro.  C.  C.  i6l.  318. 
O'Hara  9.  CNeil,  2  Bro.  P.  C.  39,  are 
very  strong  authortties  for  raising  treaie 
from  letters. 

412.  Though  payment  of  a  substantial 
part  of  the  purchase-money  will  take  ao 
agreement  as  ta  the  land,  out  of  iha 
statute ;  on  the  ground  of  part  perform- 
ance, payment  of  «  smril  part,  as  five 
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per  cent,  on  the  parchase-monevy  will 
Bot  do.  Plea  of  the  statute  id  such  ease 
allowed.  Main  v.  MeHboumy  T.  1799- 
4  Yes.  720.  Seejiosf,  pL  4l6. 
'>  413.  Upon  a  psirol  agreement  for  a 
compromise,  and  a  division  of  the  estate 
hy  arbitration,  acts  done  by  the  arbitra- 
tors, such  as  surreyjog,  &c.  towards  the 
execution  of  their  duty,  cannot  be  con- 
sidered as  acts  of  part  performance,  %o 
as  to  sustain  an  agreement,  pooih  v. 
Jackson,  H.  1801.^  Yes.  41. 

414.  Bill  for  specific  performance  of  a 
parol  agreement,  to  grant  a  farm  lease 
with  the  usual  and  customary  coTcnants 
of  the  neighbourhood,  and  an  injunction 
to  prevent  an  ejectment ;  plaintiff  having 
taken  possession.  Upon  the  answer, 
stating  the  insolvency  of  plain filT,  and 
▼aribus  breaches  of  the  agreemenf,  during 
five  years  possession,  to  the  ruin  of  the 
estate,  the  conjunction  was  continued  on 
"bn  undertaking  to  give  judgment  in  eject- 
ment to  go  to  commission,  and  set  down 
the  cause  for  ^ext  term,  paying  the  rent 
into  court.  Defendant  also  insisting  on 
a  covenant  not  to  assign,  that  is  a  subject 
of  enquiry  as  to  the  custom  of  the  neigh- 
bourhood. Bdardman  v.  3losiyn,  M.  ISOI. 
6  Yes.  467. 

415.  Payment  of  the  auction  duty  is 
not  a  part  performance  to  take  an  agree- 
ment out  of  the  statute  of  Frauds  :  for 
the  ^outtd  of  the  doctrine  of  part  per- 
formance is  fraud.  Buckmaster  v.  Ifar" 
ropf  H*  1802.  7  Yes.  341.  Affirmed  by 
Ld.  Cb.,  op  appeal  from  the  above  de- 
cree at  the  Rolls.  E.  1807.  13  Yoi.  466. 

41 6.  Pajrment  of  money  is   not  such  a 


Part  Perfsrmance. 

effect  of  a  som  paid  by  way  of  earnest 
on  an  agreement  rekiing  to  lands.  Vide 
Simmons  v,  Cornelias,  1  €h.  Rep,  128* 
Yolls  V.  Smilh,  3  Ch.  Rop.  tG.  Anon. 
Freom.  12tf  which  seems  to  be  S.  C. 

417-  Nothing  in  sach  case  is  part  per- 
formance, that  does  not  put  the-  party 
into  a  situation  that  is  a  fraad  upon  him, 
if  the  agreement  is  not  performed.  Ciinan 
v.  CookCf  sup.  Et  vide  Foxcreft  v.  Lister, 
Fre.  Ch.  519.2  Yern.  456,  Colles'  P.C, 
108. 

418.  A  parol  agreement,  while  it  re* 
mains  etecntory,  may  be  discharged  by 
parol.  Cr^fhywWadwforiky  T,  1805. 
6  East,  602. 

419.  Parol  evidence  is  nSl  to  be  ad- 
mhted  on  thegroa'nd  ci  part  perform- 
ance, unless  the  agreement  stated  appears 
clearly  to  be  the  very  same  widi  Ihac 
which  was  partly  performed.  Undta^  v. 
Lynekj  T.  1804.  2  Sch.^  hef.B. 

420.  To  enforce  a  parol  agreement  on 
the  ground  of  part  performance,  the  act 
done  most  be  unequivocal,  and  snch  as 
of  itself  to  infer  some  agreement,  tfce 
terms  of  which  may  then  be  proved  by 
parol.  But  if  the  act  is  e€|iiivocal,  and 
easily  admits  compensation,  it  will  not 
be  sufficrent ;  as  for  instance,  a  iemni 
building  a  party-wall ;  for  that  most  hlfe 
been  rebuilt  under  the  act  of  parliament, 
if  there  had  bee.n  no  agreement.  Ptame 
V.  DawsoTiy  Mr  1807.  14  Yes.  S86.  Vide 
Clinan  v.  Cooke,  1  Sch.  &  Lef.  40.  ante, 
pi.  416.  Gunteriy.  Halsey,  Amb.  586.  ante^ 
pi.  406.  Morphett  r.  Jones,  1  Swansf.  17?. 

421.  Where  possession  is  taken  with 
refference  only  to  a  cob  tract  for  sale,  it  is 


part  performance  as  will  take  an  agree-   a  part  performance,  and  parol   evidence 


ment  touching  lands  out  of  the  statute. 
Climan  v.  Cookcy  M.  1802.  1  Sch.  &  Lef. 
40.  There  appears,  however,  to  be  some 
contrariety  in  the  cases  on  this  point. 
In  Seagood  v.  Moale,  Pre.  Ch.  560,  a 
guinea  only  was  paid  as  earnest,  and  it 
was  held  of  no  consequence  in  an  agree- 
ment touch  ing'lands.  So  was  Fingal  (or 
Pengal)  v.  Ross,  2  Eq,  Ab.  48  ;  and  so  it 
was  said  arg,  in  Coles  ».  Trecoihick, 
9  Vcs.  242  ;  e  contrGf  see  a  case  said  to 
have  been  decided  by  Lord  Noiilngham^ 
Anon.  Frecm.  281,  where  tlie  purcliase- 
njoney  was  paid,  and  the  deeds  refused 
to  be  sealed,  he  decreed  the  sealing  of 
them.  Viae  etiam  Lacon  v.  Mertins, 
3  Atk*  1.  Main  v,  lVfelbourn,,4  Yes.  720. 
Buckmaster  v.  Ilarrop.  7  Yes.  341.  There 
seems  to  have  been  the  same  contrariety 
in  the  cases  before  the  statute,  upon  the 


may  be  fi;iven  of  the  terms  of  such  con- 
tract. Savage  v.  CarrU,  H.  1810. 1  Ball 
&  Be. 282.  VideWilhv.  Stradling,3  Yes. 

378. 

422.  A  parol  agreement  proved  by  ono 
witness,  and  corroborated  by  others,  and 
not  denied  by  defendant  in  his  answer, 
will  be  enforced  on  the  ground  of  part 
performance,  and  the  court  will  vary  the 
old  rule,  which  was  never  to  execute  an 
agreement  denied  by  the  answer,  and 
proved  by  one  witness  only,  (a)  where 
there  are  other  circumstances  to  support 
the  evidence.  Furthermore,  the  court 
will  admit  parol  evidence  of  the  delivery 
of  possession,  and  the  expenditure  of 
money  in  permanent  improvements,  for 
that  iitiprtcg  the  existence  of  an  agreement, 
and  is  a  part  performance  of  it.  Tooh  v. 
I  Mcdiicott,  M.  18 10.  I  Ball  *  Be.  S9"5.40r. 


^    ^ 
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Et  vide  Morliiner  r.  Orchard,  t  Ves.  jan. 
243.  See  also  Davis  o.  Hone,  2  Sch.  & 
Lef.  341.  Where  Lord  Redesdale  said  the 
court  will  decree  a  covenaQt  according  to 
the  conscieDtious  modification  of  it,  to 
do  justice  as  far  as  circumstances  will 
admit*  N.  B.  At  the  hearing.  Lord  ifoJi* 
JUTS  took  a  distinction  between  Toole  v. 
Medlicott,  supra  and  Lindsay  v.  Lynch, 
2Sch.&Le^  1. 

423.  On  a  bill  for  a  specific  perform- 
ance, relying  on  part  performance,  the 
agreement  must'  be  proved  as  stated. 
Savage  V.  Carrolj  E.  1811. 1  Ball  &  Be. 
551.  Et  vide  Daniels  t;. Davison,  l6  Yes. 

249. 

424.  Bill,  by  a  tenant  for  a  specific 
execution  of  a  parol  agreement,  for 
a  lease  for  twenty-one  years,  in  part  per- 
formed, by  his  taking  possession  without 
the  landlord's  express  consent,  but  ac- 
quiesced in  by  him,  and  ho  also  permit- 
tod  the  tenant  to  expend  money  on  the 
premises.  The  bill  alleged  also,  that 
plaintiff  was  to  pay  taxes,  and  do  all  ne- 
cessary repairs  ;  but  that  not  being 
proved,  was  held  no  substantial  variation  | 
nor  material,  by  reason  of  tlie  tenant^s 
legal  liability,  besides,  it  was  an  admis- 
sion against  himself.  Defendant  by  his 
answer,  -and  the  testimony  of  one  wit- 
ness, asserted  a  right  of  resumption : 
but  he  did  not  prove  that  such  right  was 
ever  admitted,  and  the  plaintifTs  witness 
(lebied  such  assertion.  A  specific  per- 
formance was  decreed  with  a  reference 
to  the  Master  to  ascertain  the  rent.  Gre- 
gory  V.  Mighell,  M.  1811.  18  Ves.  328. 

425.  After  a  written  agreement  that  B. 
should  take  an  assignment  of  L.'s  interest 


in  tlie  remainder  of  a  term  granted  of  a 
public-house^  and  should  grant  a  lease  to 
S.  ;  the  two  latter  planned  to  get  rid  of 
B.,  and  deal  together.  They  then  ap-. 
pointed  a  meeting  at  ten  at  night,  to  exe- 
cute the  deeds,  from  which  time  the  new 
interests  were  to  commence.  B.  attend- 
ed, but  without  his  money,  expecting  to 
receive  that  of  S.. :  he  found  the  other 
parlies  attending  by  their  attornies,  and 
a  brewer's  clerk.  L.'s  attorney  objected 
to  the  execution  of  the  assignment  to  B., 
as  he  had  not  the  money,  and  as  it  was 
too  late  to  send  fur  it,  he  ofiered  to  pay 
next  morning,  but  the  contract  was  de- 
clared to  be  at  an  end.  The  bill  in  the 
first  cause  was  to  have  the  agreement 
delivered  up,  representing  B.  as  a  trustee 
for  S.,  upon  the  evidence  of  one  witness, 
who  overheard  the  conversation  behind  a 
wainscot  partition,  opposed  to  the  state- 
ment of  toe  conversation  by  tlie  answer. 
Specific  performance  decreed  with  costs 
against  both  defendants.  Savagey.  Brock- 
sopp  ;  Brocksopp  v.  Lucas^  M.  1811. 18 
Ves.  335. 

426.  In  order  to  amount  to  part  per- 
formance, an  act  musi  be  unequivocally 
referrible  to  the  contract.  Entering  into 
possession  under  circumstances  establish- 
ing the  existence  of  a  contract,  (though 
parol  only,)  and  the  terms  of  it,  has  con- 
stantly been  received  as  evidence  of  an 
antecedent  contract,  and  is  therefore  a 
part  performance,  sufficient  to  prevent 
the  operation  of  the  statute  of  Frauds. 
Specific  performance  decreed*  Morphea 
V.  Jones,  H.  1818. 1  Swanst.  172. 1  Wih. 
C.  C.  100. 
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Hoxcfar  Equity  will  decree  the  Performance  of  a  voluntary  Agf^ecment,  and 

particularly  as  against  Creditors. 


427.  Where  there  are  two  voluntary 
conveyances  of  the  same  estate,  the  first 
shall  prevail.  Goodwin  v.  Goodwin^  1658. 
1  Ch,  Rep.  173. 

428.  A  husband  who  bad  made  no  pro* 
vision  for  his  wife,  agrees  that  her  for- 
tiinn,  which  was  in  trustees  hands,  should 
he  laid  out  in  lands,  to  be  settled  on 
tiiem  and  the  heirs  of  their  bodies. 
This  agreement,  though  accompanied  by 
a  judgment,  and  af\er  marriage,  not  to  be 
c.tiisiJercd  a^  voluntary,  so  as  to  be  set 


aside  in  favour  of  a  creditor.    Moor  v. 
Rycault,  E.  1691.  Pre.  Ch.  22. 

429.  A.  makes  a  voluntary  settlement 
on  B.,  who  after  agrees  to  deliver  it  up 
without  consideration  :  this  agreement 
shall  not  bind  in  equity,  for  a  voluntary 
settlement  may  be  surrendered  volunta- 
rily. Wentworth  v.  Deverginy.  H.  l696. 
Pre.  Ch.  69. 

430.  A.  voluntarily  agrees  to  give  cer- 
tain houses  to  his  niece  and  the  heirs  of 
her  body,  after  the  death  of  himself  and 
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Voluntary  as  against 

his  wife,  if  thej  should  leave  do  iisue  ; 
but  DO  cooveyaoce  was  ezecated  by  A., 
th6ugh  he  lived  many  years  afterwards. 
Id  the  meao  time  A.  becomes  iodebted 
by  mortgage,  judgment,  &c.|  and  by  his 
will  devises  all  his  estate,  both  real  and 
personal,  to  his  wife.  This  agreement 
not  good  against  a  purchaser  for  valuable 
consideration,  although  he  had  notice,  by 
being  a  subscribing  witness  to  it.  Potedl 
V.  PleyddU  H.  1702.     1  Bro.  P.  C.  5. 

431.  Equity  will  not  carry  a  voluntary 
covenant  beyond  the  letter.  JBosse  v. 
Greyy  T.  1715.  2  Vern.  693. 

432.  Where  money  is  agreed  to  be  laid 
•out  in  land,  though  toe  agreement  be  vo- 
luntary, equity  will  enforce  an  execution 
thereof  in  favour  of  the  heir.  Edwards 
v.C.  of  Warwicky  T.  1723.  2  P.W.  171- 
Vide  Lingen  i^  Sowray,  i  P.  W.  172. 

433.  Equity  will  in  no  case  decree  a 
specific  execution  of  a  voluntary  agree- 
naent.  Brownsmith  v.GUbome^  H.  1727* 
2  Stra.  738.  Vide  Thornton  v.  Barnard, 
2  Ld.  Raym.  991. 

434.  Feme  seised  of  a  copyhold  on 
marriage  of  her  daughter  to  J.  S.,  sur- 
renders it  to  the  use  of  J.  S.  and  his  in- 
tended wife,  and  the  heirs  of  their  bodies, 
remainder  to  J.  S.  in  fee.  The  marriage 
takes  efiect:  the  husband  admits  in  wri- 
ting, that  the  limitation  of  the  remainder 
to  him  in  fee  was  a  mistake,  being  intend- 
ed for  the  wife  ;  and  accordingly  cove- 
nants to  stand  seised  of  this  remainder, 
in  trust  for  her  in  fee.  This  is  not  a 
mere  voluntary  covenant;  and  equity  will 
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compel  the  performance  x^f  it.  JRandatt 
v.  Randall f  T.  1728.  2  P.  W.  464.  Vide 
Beard  v.  Nuthall,  1  Vern.  427.  Husband 
V.  Pollard,  2  P.  W.  464.  Wiseman  v.  Ro- 
per, 1  Ch.  Rep.  84.  Fursaker  o.  Robin* 
son.  Pre.  Ch.  475. 

435.  A.  covenanted  to  convey  all  his' 
lands  (part  being  in  mortgage)  to  himself 
and  wife  for  their  lives,  and  the  heirs  of 
the  marriage,  remainder  to  a  stranger  in 
tail  male,  and  having  no  issue,  (and  his 
wife  being  dead,)  devised  the  mortgaged 
premises  to  defendant,  and  died  ;  plaintiff 

I  brought  his  bill  to  have  the  covenant  eze* 
I  cuted  in  favour  of  htm,  but  U  was  dismiss- 
ed. Otherwise,  if  such  covenant  had  been 
in  favour  of  children,  creditors,  or  oa 
such  other  good  considerations,  for  though 
the  making  of  the  agreement  was  volun- 
tary, yet  the  motive  inducing  it  was  good. 
So  in  favour  of  a  purchaser,  the  seller  af* 
ter  purchase  being  considered  only  as  his 
trustee.  Parry  v.  Hvgkeoy  E.  1731.  Z 
Eq.  Ab.  54.  pi.  1-2. 

436.  A  voluntary  agreement  by  a  hus- 
band is  good  against  his  executors,  though 
not  against  his  creditors.  Att,  Oen.  r. 
Whorewoodj  Wkorewood  v.  Univ,  Coii. 
Oxouy  T.  1750.  1  Ves.  539. 

437*  Where  a  deed  is  not  sufficient  to 
pass  the  estate,  but  the  party  must  come 
into  equity,  the  court  will  never  ezecuto 
a  voluntary  agreement.  Colman  v.  8ar» 
relly  M.  1789.  3  Bro.  C.  C.  12.  1  Ves. 
jun.  54.  Vide  etiam  Williamson  v.  Cod- 
dringtou,  1  Ves.  514* 
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438.  An  underhand  agreement  to  de- 
feat an  agreement  on  marriage,  was  set 
aside  as  fraudulent.  Peyton  v.  Bladwelly 
£•  1684.  1  Vern.  240. 

439.  Every  private  agreement  or  trea- 
ty 9  infringing  the  open  and  public  agree- 
ment of  marriage^  is  considered  as  frau- 
dnUnt ;  as  where  a  son  without  tho  pri- 
vity of  his  parent,  ?ives  a  bond  to  refund 
any  part  of  his  marriage  portion,  it  is  void. 
Kemp  V.  Colemany  M.  1707.  1  Salk.  156. 
Redman  v.  Redman,  M.  1685.  1  Vern. 
348.  Oale  v.  Lindoy  M.  1687.  1  Vern. 
475.  LambcY,  Hamany  M.  1704.  2  Vern. 
499.  Keate  v.  Allen y  M,  1707.  2  Vern. 
588.  Webber  v.  Farmery  1713.  2  Bro.  P. 
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C.  88.  Morrison  v.  Arbuthnoty  I  Bro.  C. 
C.  548(n.)  Pitcaime  v,  OgbournCy  175i. 
2  Ves.  S7o,  S.  P. 

440.  But  it  is  not  a  general  rule  that 
fraudy  in  cases  of  this  naturcy  must  be 
upon  <ui  article  expnssly  contracted  fory 
for  any  misrepresentation  misleading  the 
parties  contracting  on  the  subject  of  the 
contract,  is  within  the  principle  of  tho 
above  cases.  Neville ,  v.  Wilkinsony  M. 
1782.  1  Bro  C.  C.  543.  Key  v.  Brad- 
shaufCy  M.  1689.  2  Vern.  102.  D.  of  Ha-- 
mil  ton,  y,  Ld.  Mohuny  E.  1710.  1  P.  W. 
121.  Woodhouse  v.  Skepleyy  1742.  2  Atk. 
335.  Blanchettv.  Foster y  E.  1751.  2  Ves. 
264.    Montefiori  y.  Montejioriy  H.  176:?- 
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1  IT.  BU  363.  Jackson  v.  Duehaire,  H. 
1790.  3  T.  R.  551.  Most  of  the  cases  on 
this  subject  are  collected  and  stated  in  2 
Pow.Contr.  l63.  177.  . 

441*    A  father  covenants  to  settle  an 
estate  on  the  marriage  of  his  son,  who  pri- 
vately agrees  to  pay  so  much  out  of  it  to 
his  father,  equity  will  relieve  against  this 
private  agreement.      No  difference   be- 
tween such  a  covenant  and  a  marriage 
brocage  bond.     D,  of  Hamilton  v.  Ld. 
Mohuny  E.  1710. 1  P.  W.  121.  Salk.  15S. 
10  Mod.  447.     It  does  not  appear  that 
this  decree  was  ever  appealed  from  ;  but 
in  Bro.  P.  C.  54,  there  was  another  branch 
of  this  cause  from  which  defendants  ap- 
pealed, and  the  decree  was  reversed.-— 
The  cases  in  which  courts  of  equity  will 
relieve  against  unequal  contracts  on  prin- 
ciples  of   public  policy,   arising  cither 
from  the  subject-matter  of  the  contract, 
or  the  relative  situations  of  the  contract- 
ing parties,  are  stated  by  Mr.  Cox,  in  a 
note  to  Osmond  v.  Fitzroy,  S  P.  W.  131. 
The  following  decisions  have  been  made 
on  points  similar  to  that  in  the  last-men- 
tioned case :  Pearcc  v.  Waring,  cited  in 
Hykon  v.  Hylton,  2  Yes.  547.  Defendant 
having  been  guardian  to  A.,  by  A.'s  direc- 
tions immediately  upon  his  coming  of  age, 
invested  a  considerable  sum  of  A.*s  mo- 
ney in  the  purchase  of  stock  in  defendanl's 
name,  which  A«  soon  after  confirmed  to 
defendant   by  deed  of  gift.     The  deed 
was  set  aside.     So  in  Hylton  v,  Hylton, 
where  defendant  was  acting  executor  in 
a  will   under  which   plaintiff  was  entitled 
to  considerable  property,  and   soon  after 
plaintiff's  coming   •f  age  he  granted  to 
defendant  an  annuity  of  60/.,  gave  him  a 
general    release,  and  two  written   dis- 
charges, upon   his  delivering  up  several 
papers.     The  court  set  aside  the   grant, 
and  directed  a  conveyance  and  account. 
The  same  principle  is  applied  to  trans- 
actions of  other  persons,  between  whom 
a  similar  conBdence  has  existed  ;   as  in 
Osmond  y,  Fitzroy y  suprOy  where  defend- 
ant, having  been  employed  as  a  servant  te 
attend  upon  A.,  then  an  infant,  to  prevent 
his  being  imposed  upon,  and  continued 
in  A.'s  service  afterwards ;  when  A.  was 
about  twenty-seven   years  of  age,  pre- 
vailed upon  him  to  give  a  bond,  which 
was  kept  secret  from  A/s  friends,  and 
there  were  some  proofs  of  the  weakness 
of  A.'s  capacity.     So  also  Cfriffin  v.  Dc- 
veuille,  cited  in   a  note   to   Osmond  r. 
Fitzroy,  where  plaintiff  lived  some  time 
before  he  came  of  age,  with  his  sister  and 


her  husband,  and  the  court  set  aside  se- 
curities obtained  from  him  by  them  on 
his  coming  of  age.  The  following  cases 
have  been  decided  on  the  same  ground, 
between  parent  and  child :  Glisson  v« 
Okeden,  2  Atk.  258.  3  Bro.  P.  C.  560. 
Young  ».  Pear,  2  Atk.  266.  Cocking  p. 
Pratt,  1  Ves.  400.  Hawkes  t?.  Wyatt,  3 
Bro.  C.  C.  156 

442.  A.  treated  for  the  marriage  of  his 
son,  and  in  the  settlement  on  the  son 
there  was  a  power  reserved  for  the  father 
to  jointure  any  wife  with  whom  he  should 
marry,  in  200/.  perann.  paying  1 000/.  to 
the  son.  The  father  treating  about  mar- 
rying a  second  wife,  the  son  agreed  with 
the  second  wife's  relations  to  release  the 
1000/.,  and  did  release  it,  but  took  a  pri- 
vate bond  from  the  father  for  the  pay- 
ment of  this  1000/.  Equity  would  not 
set  aside  this  bond,  because  it  would  be 
injurious  to  the  first  marriage,  which  be- 
ing prior  in  time  was  preferred.  Roberts 
V.  Roberisy  T.  J  730.   3  P.  W.  66. 

443.  A  son  on  his  marriage  is  to  have 
3000/.  with  his  wife,  and  privately  agrees 
to  pay  back  1000/.  to  his  wife's  father  in 
seven  years  :  this  is  void  in  equity,  and 
an  assignment  to  creditors  does  not  make 
it  better.  Turton  v.  Benson,  M.  HI 8. 
1  P.W.  496.  2  Vein.  764.  Gilb.  288.  Pre. 
Ch.  522.  10  Mod.  445.  1  Stra.  240.  Vifle 
Roberts  v.  Roberts,  S  P.  W.  66.  and  Mr. 
Cox's  notes  thereon :  et  vide  Hiil  v. 
Caillovel,  1  Ves.  122,  as  to  the  point  of 
assign  racnt, 

444.  A  son  in  consideration  of  a  mar- 
riage portion  of  2500/.,  covenanted  that 
his  father  would  settle  300/.  per  ann.  on 
his  wife  as  a  jointure,  and  the  father  set- 
tled it  accordingly.  The  son  gave  a  bond 
to  leave  his  wife  1000/.,  if  she  survived 
him.  The  sou  died,  and  the  father  con- 
tended the  wife  ought  not  to  have  the 
benefit  of  the  bond,  for  it  was  a  fraud  on 
the  marriage  agreement.  The  court  dis- 
tinguished this  from  the  case  of  Butler 
».  Chancey,  cited  1  P.  W.  121,  for  here 
the  son  only  is  a  party  to  the  articles  (and 
not  the  father,)  and  he  might  givB  all 
the  portion  if  he  pleased.  Decreed,  thei^e 
should  be  no  relief.  Gifford  v.  Giffbrd. 
M.  1699.     1  Eq.  Ab.  89.  pi.  3, 

445.  A  tradesman  failing,  compound- 
ed, but  made  an  underhand  agreement 
with  some  of  his  creditors  to  pay  them 
the  whole.  This  is  a  fraud,  and  on  a  bill 
by  him  against  some  of  the  creditors  who 
refused  to  take  the  composition  after  the 
time    of  payment   was  past,   the  court 
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would  not  relieve  the  plaintiff.  Chiid  v. 
Danhridgey  T.  1688.  2  Vern-  71.  Vide 
Mawson  r.  Stock,  posi^  pt.  448. 

446.  A.  intrusted  by  B.  to  receive  in- 
terest on  tallies,  received  the  principal 
and  failed,  and  afterwards  compounded, 
bat  B.  would  have  more  than  the  rest  of 
the  creditors,  which  A.  agreed  to  give. 
Upon  a  bill  by  A.  to  be  relieved  against 
this  private  agreement,  the  court  refused 
him ;  for  he  had  beeii  guilty  of  a  great 
breach  of  trust,  and  had  agreed  to  make 
s<ime  satisfaction.  Small  v.  Brackhy^  H. 
iror.  3  Vern.  602. 

447.  A  wife  with  the  consent  of  her 
trustees  agrees  to  pay  a  composition  to 
her  husband's  creditors,  and  the  court 
orders  part  of  the  trust-money  to  be  so 
applied  ;  any  partial  note  of  the  husband 
to  li  creditor  beyond  the  composition  will 
be  set  aside.  Afidd'eton  v.  Z<^.  Onslow^ 
M.  1721.  1  F.  W.  768.  Vide  Spurrett  t?. 
Spjller,  1  Atk.  105.  Chesterfield  v.  Jan- 
sen,  2  Ves.  156.  Cockshot  v.  Bennett, 
2  T.  R.  76s. 

448.  A  separate  agreement  securing  to 
some  creditors  who  bad  executed  a  deed 
of  composition  a  greater  share  than  the 
rest,  and  without  the  knowledge  of  the 
rest,  was  set  aside.  Mawson  v.  Stock,  T. 
1801.  6  Ves.  300. 

449*  !•  O.  was  owner  of  a  vessel,  em- 
ployed as  a  post-office  packet.  On  his 
application  the  officers  -df  the  post-:office 
promised  that  if  he  would  convey  the 
vessel  to  his  son,  they  would  appoint  the 


son  commander  instead  of  the  father. 
Accordingly  the  father  conveyed  the  ves- 
sel to  his  son,  in  consideration  of  800/., 
which  conveyance  being  registered,  the 
son  was  appointed.  Afterwards  a  private 
agreement  was  entered  into  between  the 
father  and  son,  at  the  instance  of  the  for- 
mer, who  was  to  take  the  profits,  and  the 
son  a  salary  only ;  but  that  agreement  be- 
ing declared  a  fraud  on  the  post-office  (a), 
and  against  the  public  policy  and  that  of 
the  registry  acts  (of  26  Geo.  3.  c.  60.  and 
34  Geo.  3.  ci^.)  was  deemed  illegal  and 
void;  and  after  the  death  of  both,  the 
court  decreed  the  father's  executor  to  ac- 
count for  the  profits.  Both  parties  were 
guilty  of  a  violation  of  the  law ;  but  as  to 
the  rule  in  pari  delicto  potior  est  conditio 
possidentis,  the  court  said  it  was  not  uni- 
versal in  preventing  suits  (6),  but  admitted 
of  degrees  of  ruilt ;  and  here  the  act  was 
substantially  that  of  the  father.  Osborne 
V.  WUliawSj  T.  1811.  18  Ves.  379.  Vide 
(a)  Hartwell  v.  Hartwell,  4  Ves.  811* 
Thompson  r.  Thompson,  7  Vos.  470* 
Parsons  v.  Thompson,  1  H.  Bl.  322.  Gar- 
forth  v.  Fearon,  ibid.  327.  Vide  etiam 
Neville  v,  Wilkinson,  1  Bro.  C.  C.  543. 
548.  where  Lord  Thurlow  stated  it  as  his 
opinion,  that  in  all  cases  where  money 
was  paid  fi>r  an  illegal  purpose,  it  might 
be  recovered  back  again.  Et  vide  {h) 
Morris  v.  M'Cullock,  Amb.  432.  and 
Goldsmith  v.  Bruning,  1  £q.  Ab.  89, 
which  was  a  marriage  brocage  case. 
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ALIENS. 


Their  Cupactiies  (a).     Their  Incajpadtied  (b). 


(a)  Their  Capacities. 

1.  Bill  for  an  account  against  the  re- 
prescutatives  of  an  £.  India'  Governor, 
who  pleaded  that  plaintiff  was  born  an 
alien  and  an  infidel.     Plea  over-ruled ; 

V  for  plaintiff's  demand  was  merely  person- 
al. Ramskissenseat  v.  Barker ^  M.  1737* 
1  Atk.  50. 

2.  The  depositions  of  Gentoo  witnesses, 
sworn  according  ta  their  own  ceremonies, 
read  as  evidences.  Omychund  v.  Barker j 
M.  1744.  1  Atk.  21.' 

S.  Heathens  have  been  admitted  as 
witnesses  by  the  civil  law,  tlie  law  of  na- 
tions, and  the  common  consent  of  mankind. 
S.  C.  and  in  Fachina  v.  Sabine,  2  Stra. 
1 104.  where  a  Mahometan  was  fiworn  on 
the  Koran.     , 

4.  A  Jew  is  a.  competent  witness  to 
prove  a  murder.  S.  C. 

5.  Oaths  should  be  administered  ac- 
cording to  religious  opinions  by  the  policy" 
of  all  countries.  S.  C. 

6.  Turks  and  infidels  may  be  admitted 
witnesses  ;  for  they  are  not  perpetui  ini- 
jnicif  as  has  been  supposed.  S.  C.  • 

7%  The  rigour  of  the  old  law  in  restraint 
df  aliens  has  been  modified  by  the  neces- 
sity of^  trade ;  and  a  Jew  may  now  bring 
-an  action,  which  formerly  be  could  not 
-do.  "S.  C. 

8.  If  alien  witnesses  were  here,  they 
might  be  specially  indicted  for  perjury. 

9.  Lee,  C.  J.  considered  that  the  testi- 
mony of  a  foreign  notary  to  a  contntct 
would  be  allowed  to  authenticate  the  con- 
tract, on  a  question  here.  S.  C. 

10   If  a  heathen,  not  an  alien  enemy, 
brings  an  action,  and  the  defendant  files  a 
bill  for  an  injunction,  the  plaintiff  at  law, 
shall  answer  according  to  his  own  form  of 
oath.   S.  C.  ^ 

11.  Information  against  A,,  in  the  ser- 
vice of  the  E,  I.  Co.  for  an  account  of  his 
^ealings,  lie  pleaded  he  was  an  alien. 
Over-ruled  ;  for  be  had  taken  the  oaths  of 
allegiance,  and  acted  in  a  civil  and  judi- 
cial (iapacity.  Bolts  v.  AU.  Gen.  E.  1 773. 
7  Bro.  P.  C.  35. 

12.  The  right  of  a  foreigner  by  contract 
entered  into  daring  peace,  is  only  suspend- 
ed by  a  subsequent  war ;  and  may  be  en- 


forced upon  the  restoration  of  peace,  jEaip* 
Coussmaker^T.  1806.  13  Ves.  71. 

13.  Commerce  by  a  person  resident  iu 
an  enemy's  country,  even  as  a  represen- 
tative of  the  crown  of  England,  is  illegal  ; 
and  the  subject  of  prise,  however  benefi- 
cial to  this  country,  unless  authorized  by 
license ;  but  having  such  a  license,  an 
English  subject  trading  in  an  enemy's 
country  may  recover  his  debts  here,  and 
even  petition  for  a  commission  of  bank* 
ruptcy.  Exp.  Baglehohj  T.  1812. 18  Ves. 
525.  1  Rose.271.  Et  vide  M^ConneW  V. 
Hector,  3  Bos.  &  P.  113.  Kensington 
V.  Inglis,  8  East  273. 

(b)  Their  Incapacities. 

14.  Choses  ill  action,  belonging  to  an 
alien  enemy,  are  forfeited  to  the  crown  ; 
but  there  must  be  a  commission  and  inqui- 
sition to  entitle  the  king,  and  a  peace  bo* 
foie  inquisition  discharges  the  cause  of 
forfeiture.  Att.  Gen.y.  Weedon^M.  1699. 
Parker,  267. 

15.  An  alien  may  take  by  purchase,  but 
then  it  is  for  the  benefit  of  the  crown. 
Burke  v.  Broumy  T.  1742.  t  Atk.  397. 

1-6.  No  instance  where  a  man,  marrying 
an  alien,  is  seised  of  her  purchased  estate, 
for  it  belongs  to  the  crown.  S.  C. 

17*  Some  infidels  may,  under  certain 
circumstances,  be  admitted  as  witnesses  ; 
but,  (he  essence  of  an  oath  is  a  belief  in  a 
God,  as  the  rewarder  of  truth  and  the 
avenger  of  falsehood,  rn  a  future  state- 
Omi^hundv.  Barkery'M.  1744,  1  Atk.  21. 

18,  No  alien  born  can  take  bygrant, 
devise,  or  purchase,  any  freeholds  or 
chattels  real,  but  for  the  benefit  of  the 
crown ;  yet  this  disability  being  neither  a 
penalty  nor  forfeiture,  the  alien  cannot 
demur  to  a  bill  for  discovering  the  placo 
of  his  birth,  in  order  to  establish  the  fact 
of  alienage.  DupUssis  v.  Att.  Gen.  E. 
1753.  5  Bro,  P.  C,  91.  2  Ves.  286. 

19.  An  alien  trading  in  an  enemy's 
country,  though  resident  there  as  consul 
of  a  nutral  state,  is  considered  as  an  alien 
enemy,  and  as  such  is  disabled  to  sue,  and 
liable  to  confiscation.  Albretcht  v.  Snss^ 
manny  M.  1813.  1  Ves.  &  B.  323.  Vide 
Gordon  v.  Simkinson,  1 1  Ves.  599.  Baker 
V.  Mellish,  10  Ves.  544,  and  ^03,  n.  (a). 
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eg 


20.  Alien,  devisee  in  trust  to  sell^  join- 1  lands  which  he  might  or  should  have  by 
ed  io  a  conveyance^  and  aAerward^  ob-' purchase  or  gift."  Held,  that  this  act  did 
taioed  an  act  of  naturalization,  by  which  |  not  confirm  the  title  of  a  purchaser  under 
it  was  declared,  that  he  was  ^^  from  thence-  ■  a  conveyance  previously  made.  JFish  v. 
forth  naturalized,  and  should  be  and  was:  Kldn^  £.  18 17.  2  Meriv*  431. 
enabled  to  take,  have,  and  enjoy,  d:c.  alll 


AMERICAN  LOYALIST. 


1.  Under  the  forfeiting  act  in  America, 
the  estates  of*  loyalists  were  to  be  sold 
for  the  paynaent  of  debts.  This  is'  no 
ground  for  an  injunction  to  restrain  an 
action  here  on  a  bond.  Kemp  v.  Antilly 
U.  1785.     2  Bro.  C.  C.  11. 

2.  A  creditor,  having  it  in  his  power  to 
obtain  warrants  for  payment  of  an  Ame- 
rican loyalist's  debt  out  of  his  estate  there, 
is  bimudy  on  being  referred  to  that  pro- 
perty by  the  debtor,  to  make  it  available 
as  far  as  he  can  :  but  where  the  creditor  is 
not  informed  of  that  property,  no  laches 
can  be  imputed  to  him ;  he  therefore  shall 
not  be  restrained  by  injunction  from  pro- 
secuting his  suit  here,  although  the  debtor 
shall  have  liberty  to  make  use  of  the  cre- 
ditor's name  to  obtain  the  warrants  to 
make  them  available  as  far  as  may  be. — 
Ptttrs  V.  Erving,  H.  1790.  3  Bro.  C.  C. 
54. 


S.  The  property  of  an  American  loyal- 
ist having  been  confiscated  during  the 
American  war,  subject  to  the  claims  of 
sHch  of  his  creditors  as  were  friendly  to 
American  independence,  to  be  made 
within  a  limited  time,  and,  in  fact,  ac- 
cording to  the  evidence  further  restrained 
to  the  inhabitants  of  the  particular  state : 
a  bill  to  have  the  bonds  deliveied  up,  or 
to  compel  the  creditors  to*  resort  in  the 
first  instance  to  the  funds  arising  from  the 
confiscation,  dismissed,  on  the  ground 
that  it  did  not  appear  that  the  creditor 
had  the  clear  means  of  making  his  demand 
efieetoal  against  that  fund.  Ld»  Ch.  also 
expressed  an  opinion  in  favour  of*  the 
right  to  sue  personally,  even  in  such  case, 
against  the  authority  of  Wright  «.  Nutt, 
3  Bro.  G.  C.  326.  1  Hen.  Bla.  136- 
Wright  v.  Simpson^  E.  1801.  6  Vcs.  71 1- 
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ANNUITY. 

I.   What  shall  be  construed  a  good  Annuity^  and  whose  Persons  and  Us- 
tatis  are  liable  to  pay  the  same^  and  what  are  the  Remedies  for  the 
Recovery-  thereof, 
II.  Of  Annuities  created  by  Will,  and  what  the  Parties  entitled  can  claim 

under  the  Words  of  the  Devise. 
ni.  In  what  Cases  an  Annuity  given  by  Will  shall  be  secured  to  the  Detisec. 
IV.   Of  Exchequer  Annuities. 

V.   Of  the  Apportionment,  Continuance,  and  Determination  of  an  Annuity. 
VI.  How  far  Equity  will  assist  in  the  Recovery  of  an  Annuity,  where  there 

is  no  Remedy  at  Lata. 
VII.   Where,  and  from  what  Time  an  Annuity  shaU  carry  Interest,{a)  and 
where  Taxes,  or  other  Deductions,  shall  be  allowed.{h) 
VIII.   Of  the  Memorial  and  Enrolment  under  the  Statute  17th  Geo.  IIL  c.  26. 
IX.   Of  the  Assignment  of  an  Annuity. 
\.  Of  the  Re-purchase  and  Redemption  of  an  Annuity. 

ANNUITY  I. 


What  shall  be  construed  a  good  Annuity,  and  whose  Persons  and  Estates  are 
liable  to  pay  the  samey  and  what  are  the  Remedies  for  the  Recovery 
thereof. 


1.  An  annuity  provided  by  marriage 
articles  io  be  paid  to  the  wife,  if  she  sur- 
vived, out  of  the  husband's  real  estate  ;  if 
that  fund  fail,  decreed  a  charge  upon  his 
personal  property.  Griffith  v  Anvill^  H. 
1698.     Colies'P.  C.  52. 

2.  The  testator  was  making  his  will, 
and  was  directing  an  annuity  of  40/.  per 
ann.  to  be  paid  to  plaintiiT  by  defendant, 
the  testator's  brother.  Defendant  being 
present,  desired  the  testator  not  to  put  it 
in  his  will,  but  said,  ho  would  tako  care 
to  see  it  paid,  whereupon  it  was  omitted. 
M.  R.  decreed  the  payment  of  this  an« 
Duity,  and  that  it  should  be  charged  upon 
the  real  estate.  On  appeal,  C.  S.  af- 
firmed the  decree  as  to  the  payment  of 
the  annuity,  but  said  he  could  not  decree 
it  a  charge  upon  the  land  ;  but  the-M.  R. 
said,  the  reason  he  went  upon  to  charge 
the  land  was,  because  the  maintenance  of 
a  poor  scholar  was  a  charity,  and  within 
the  statute  of  43  Eliz.,  and  it  might 
amount  to  an  appointment  within  the 
statute.  In  S.  C.  as  reported  in  2  Vern. 
506.  it  is  said  the  land  was  charged, 
which  seems  incorrect.  Oldham  v.  lAtch' 

^ford,  E.  1725.     2  Freeni.  284.    2  Vern. 

'  606.  S.  C.  differently  stated.  Vide  But- 
ton V.  Poole,  1  Vent.  .3 1 8.  where  testator 
was  making  his  will,  and   intending  to 


raise  portions  by  felling  timber,  his  eldest 
son  desired  him  not  to  cut  down  the  tim- 
ber, for  that  he  would  .answer  the  value 
to  the  younger  children,  but  refusing  to 
make  good  his  promise,  plaintifl^  the  hus- 
band of  one  of  the  daughters,  brought  his 
action  upon  the  promise,  and  recover- 
ed. 

3.  An  appointment  of  an  annuity  to  be 
paid  out  of  an  office,  if  voluntary,  is  coun- 
termandable.     Young  v.  Cottle,  M.  1707. 

1  P.  W.  101. 

4.  One  devises  that  his  executors  shall 
sell  his  lands,  and  invest  the  money  in 
purchasing  an  annuity  for  J.  S. ;  testator 
dies,  and  the  annuitant  dies  three  months 
ailer,  yet  the  administrator  of  the  an* 
nuitant  shall  compel  a  sale*,  and  shall 
have  the  mimey  arising  therefrom,  and 
also  the  rents  and  profits  till  sale,  for  it 
was  the  intention  of  the  will  to  give  away 
all  from  the  heir,  and  turn  the  land  into 
personalty.    Yates  y.  Compton,  M.  1725. 

2  P.  W.  309.  Sel.  Ch.  Ca.  54.  Vide 
Cruse  V.  Barley,  3  P.  W.  20.  •  "  And  the 
heir  to  join  in  the  sale."  Reg.  Libi  1725. 
B.  fo.  242.  Note.  Though  by  the  regis- 
ter's book  the  decree  appears  as  stated  by 
the  reporter,  yet  it  is  not  mentioned  in 
what  right  the  court  took  plaiutliT  to  be 
entitled. 


ANNUITY  I. 
Where  good, — Who  liable, — Equitable  Remedies, 


71 


5.  Annuity  granted  out  of  -lands  lying 
ia  Middlesex.  A.  with  notice  of  this 
grant,  purchases  the  inheritance  of  the 
bnds.  The  grantee  shall  have  his  an- 
oaity  against  A^  though  his  grant  was 
not  registered,  because  A.  had  notice. 
Cheval  v*  Nichols,  M.  1725.  1  Stra.  664. 
2  £q.  Ab.  63.  pi.  7.  Vide  Ld.  Forbes  v. 
Deniston,  2  Bro.  P.  C.  425.  IS  Vin.  Ab. 
tit.  Fraud,  (L.  a.  )  550.  pi.  9.  Blades  v. 
Blades,  1  Cq.  Ab.  358.  Le  Neve  &.  Le 
Neve,  1  Yes.  614.  Amb.  436.  $.  C.  Shel- 
don V,  Cox,  Amb.  624.  If  the  common 
agent  of  the  vendor  and  vendee  have  no- 
tice, it  is  sufficient. 

6.  A  bond  given  to  a  kept  mistress  for 
the  payment  of  an  annuity  for  the  main- 
tenance of  herself,  and  provision  for  a 
child  she  bad  by  the  obligor,  shall  not  be 
set  aside  iq  favour  of  his  legitimato  chil- 
dren or  heir,  if  not  obtained  by  fraud. 
But  the  annuity  was  decreed  per  M.  R., 
tp  be  paid  even  after  simple  contracts, 
this  being  a  voluntary  bond  ;  and  that  in 
that  course  of  payment  a  fund  should  be 
set  apart  out  of  the  personal  estate ;  but 
his  Honour  having  given  no  direction 
whether  the  real  estate  should  be  charge- 
able in  case  of  a  defect  of  the  personal 
assets,  on  appeal  Ld.  Ch.  Talbot  held  the 
real  estate  liable  in  case  of  a  deficiency 
in  the  personal  estate,  and  decreed,  that 
if  the  same  should  fall  short,  upon  pay- 
ment  of  the  arrears  and  growing  pay- 


tract  creditors  for  valuable  consideration  : 
but  the  latter  shall  takeplace  of  both,  and 
that  the  former  shall  be  paid  out  of  the 
surplus,  if  any,  in  the  hands  of  the  duke's 
representatives.  Bedford  v.  GibsoUyM, 
1744.  9  Mod,  412.  2  Atk.  152.  S.  C.  no^ 
mine  Stiles  o.  Att.  Gen. 

10.  An  annuity  in  fee,  granted  by  Cha. 

II.  out  of  the   Barbadoes  duties,  is  not  a 

rent,  nor  realty,  nor  within  the  statute  of 

frauds,  nor  statute   de  donis  ;  but  being 

settled  on  A*,  and  the  heirs  of  her  bod3% 

is   a  fee-simple   conditional  at  common 

law,  the  remainder  over  void  incase  of  a 

common  person,  and  A.  having  had  issue 

may  bar  possibility  of  a  reverter.      i&. 

Stafordv.  Buckley,  H.  1750.  2  Yes.  170. 

178,  t79>     Vide  Forth  r.  Chap/nan,  1  P. 

W.  663.    Miles  u.   Wiliiams,  1   F.  VY. 

252. 

1 1.  Part  of  a  rent  may  be  granted,  but 
not  a  new  rent  reserved  or  granted  out 
of  the  old  one*  Advowsons  are  rents 
within  the  statute  of  frjuds,  but  an  an- 
nuity in  fee  is  not  a  personal  inheritance. 
An  annuity  in  fee  is  not  assets,  neither 
does  it  go  to  executors.  S.  C.  Vide  Co. 
Lit.  20. 

12.  An  annuity  to  a  minister  of  Bap- 
tis.ts  established  as  a  good  charity,  like 
that  to  Qu&kers,and  to  go  to  the  succes- 
sor for  the  time  beings  Att.  Oen.'y.  Codt^ 
T.  1751.  2  Yes.  273. 

13.  Annuity  to  a  gaurdinn  or  trustee^ 


ments  by  plaintiff  (the  heir,)   and  that} soon  after  coming  of  age,' set  aside  upon 


upon  his  securing  the  annuity  out  of  a 
sufficient  part  of  the  real  estate  when 
of  age,  the  obligee  be  restrained  from 
proceeding  upon  the  bond  at  law.  Cray 
V.  Rooke,  M.  1735.  Forr.  153.  Vide 
Jones  r.  Powell,  1  £q.  Ab.  84,  pi.  2. 
Fairbcard  v.  Bowers,  2  Yern.  202.  Pre. 
Ch.  17. 

7.  An  annuity  will  not  be  set  aside  for 
being  bought  somewhat  too  cheap,  where 
there  is  no  imposition.  Floyer  v.  Sherardp 
H.  1743.  Arab.  18. 

8.  An  annuity  granted  out  of  govern- 
ment securities  standing  in  trustees* 
names ;  bill  to  be  paid  out  of  the  divi- 
dends ;  decreed  accordingly.  S.  C. 

9.  The  late  Dnke  of  W.  granted  two  an- 
nuities, to  Dr.  Y.,  chargeable  on  his  lands  ; 
the  first,  In  consideration  of  his  great 
learning ;  and  the  second,  in  considera- 
tion that  the  doctor,  at  the  request  of  the 
duke,  bad  quitted  the  service  of  Lord  C, 
and  had  thereby  lost  an  annuity  of  100/. 
Decreed,  that  tlTe  first  annuity  shall  .not 
prevail  against  either  bond  or  simple  con- 


general  principles  of  public  utility,  and 
also  upon  particular  circumstances  of 
imposition,  but  not  so  if  done  with  open 
eyes,  and  as  a  remuneration,  after  the 
ward  is  put  into  possession  and  at  li- 
berty, sui  Juris.  Ilylton  v.  Hylton,  T. 
1754.  2  Yes.  548. 

14.  Bill  filed  by  atutor  for  an  annuity 
of  200/.  for  his  own  life  against  the  exe- 
cutors of  the  pupiK  supported  by  letters 
referring  to  an  annuity,  (but  without  any 
specific  length  of  time  named,)  dismissed 
without  costs.  Jameson  v.  Skijnoiih^  H. 
1779.  1  Bro.  C.  C.  34.  Affirmed  in 
Dom.  Proc.  1780. 

15.  N.  T.  devised  an  annuity  to  his 
wife  for  life,  them  to  accumulate  to  make 
a  portion  for  his  first  daughter  who 
should  mirry  ;  then  in  order  to  raise 
portions  for  other  daughters,  then  to  re- 
main to  his  eldest  son,  and  on  his  decease 
to  the  heirs  male  of  his  body;  and  in 
case  of  his  having  no  issue,  remainder  to 
bis  (testator's)  next  eldest  son,  and  his 
iieirs  male.     The  daughters  married  in 
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the  lifo  of  the  wife  ;  the  eldest  and  two 
other  sons  of  testator  died  leaving  a 
wife  without  issue.  This  is  not  personal 
estate  vesting  absolutely  in  the  eld^ 
8on^  (on  the  principle  that  it  would  be  an 
estate  tail  in  land,)  neither  does  it  vest  as 
an  executory  devise  in  the  fourth  son- of 
testator  who  survived  ;  but  it  is  an  an- 
nuity, and  being  exhausted  by  the  events^ 
there  being  nobody  to  take  it  as  such, 
sinks  into  the  r9siduary  estate  of  the  tes- 
tator. Turner  v.  Turner,  M.  17^-  1  Bro. 
C.  C.  316.  Amb.  778: 

l6.  An  annuity  charged  upon  the 
post-office  until  a  certain  sum  should  be 
paid,  in  order  to  be  laid  out  in  land,  con- 
tinues to  be  a  mere  personal  annuity, 
and  as  such  passes  by  grant  or  transfer. 
Ilolderness  v.  Carmartkenj  E.  1784.  1 
Bro.  C.  C.  377. 

17-  Annuity  for  the  joint  lives  of  plain- 
tiff and  his  uncle,  for  a  sum  of  money  to 
be  paid  on  the  death  of  the  uncle  wi th- 
orn issue,  and  the  annuity  paid  during 
the  uncle's  life.  Bill  to  set  it  aside  dis- 
missed. '  Henley  y.  Acton^  H.  1786.  2 
Bro.  C.  C.  19- 

18.  Grant  of  an  annuity  for  four  years' 
purchase  on  a  life  of  30,  was  set  aside  at 
the  Rolls,  for  inadequacy  of  price,  ut 
semble  ;  but,  op  appeal.  Lord  Thurlow 
thought  mere  inadequacy  was  scnrcely  a 
sufficient  ground,  though  there  is  a  dif- 
ference between  that  and  evidence  arising 
from  inadequacy.  Where  there  is  such 
an  inadequacy  as  to  show  that  the  person 
did  not  understand  the  bargain  he  made, 
or  that  knowing  it,  he  was,  by  oppres- 
sion, obliged  to  make  it,  it  will  discover 
such  a  command  over  the  grantor  as 
may  amount  to  a  fraud.  Here  is  no  evi- 
dence of  distress?  nothing  but  inadequacy ; 
and,  if  that  could  be  made  a  rule,  the 
least  circumstance  varying  the  next  case 
which    occurred    mif;ht   make    the   dif- 


C.  C«  167.  In  Mac  Ghee  r.  Morgan, 
2  Scfa.  &  Lcf.  395.  (n)  Lord  Redesdale 
said,  that  this  case  was  disapproved  of, 
and  vot  considered  as  an  authority*,  and 
that  Lord  Thurlow  himself  had  expressed 
great  doubts  upon  the  soundness  of  tho 
decision,  and  upon  tho  re-hearing  of 
Mac  Ghee  o«  Morgan,  Lord  Redeilale 
observed,  that  upon  the  case  of  Heath- 
cote  V.  Paignon,  if  it  were  law,  no  an- 
nuity could  be  safely  bought,  that  it  was 
impossible  to  read  that  case  and  not  per- 
ceive that  Lord  Thurlow^s  mind  was  iQ 
such  a  state  as  to  make  him  feel  incapable 
of  deciding  the  case,  and  anxious  to  avoid 
sanctioning  the  decree  of  the  M.  R. 
Lord  Manners  also,  in  Bruce  v.  Rogers, 

2  Sch.  &  Lef.  395,  (n.)  said,  that  Lord 
llnirloto  felt  great  difficulty  in  affirming 
the  decree  in  Heathcote  v.  Paignon. 

19.  Grant  of  annuities  at  six  years* 
purchase,  where  the  grantee  was  account* 
able  to  the  grantor  for  the  price  obtained 
for  an  estate  of  which  be  was  trustee  to 
sell  for  payment  of  debts,  set  aside. 
Fox  V.  Mar.kreth^  Pitt  v.  Mackreth,  M. 
1788.     2  Bro.  C.  C  400. 

20.  Mere  inadequacy  of  value  given  is 
not  a  sufficient  ground  to  set  aside-  an 
annuity.  In  inquiring  into  the  value  of 
an  annuity,  the  market  price  id  the  only 
criterion.    Speed  v.  Phiaips,   T.  179& 

3  Anstr.  732.  Barnard  v.  Flint,  3  Anstr. 
734.  (n.)  Vide  Heathcote  ».  Paignon, 
2  Bro.  C.  C.  175.  Griffith  v,  Spratley, 
2  Bro.  C.  C.  179.  <^n.) 

21.  A  trust  in  a  deed  of  separation  to 
permit  A.  to  receive  the  dividends  of 
stock  for  the  maintenance  and  support  of 
the  wife,  with  a  covenant  of  indemnity 
to  her  husband.  A  grant  by  her  of  an 
annuity  n«it  of  tho  dividends  was  held 
void.  Ilifde  v.  Price,  T.  1797-  3  Ves. 
437.  Vide  Corbett  v.  Poclnitz,  I  T.  R. 
5.  Hatchett  v.  Baddeley,  2  Blackst.  1079. 


ference.     Lord    TAttr'Zozff  said  further,  if  Lean  o.  Schutz,  2  Blackst   1195.    Caudel 


he  should  declare,  that  having  given  but 
twjD*fifths  of  the  value  for  .the  annuity  in 
this  case,  secured  as  it  was  by  an  in- 
surance, was  taking  advantage  of  dis- 
tress, that  would  be  a  proper  preface  to 
the  affirmance  of  the  decree,  but  it  would 
decrease  the  future  price  of  annuities. 
He  could  not  say,  that  being  at  all  under 
the  greatest  price  that  could  be  obtained, 
would  be  a  sufficient  reason  for  rescind- 
ing the  transaction.  Decree  affirmed  ; 
but  it  does  not  absolutely  appear  upon 
what  ground   the   unnutty  was  set   aside. 


?%Shaw,  4T.  R.  36l.  Read  v.  Jcwfon, 
H.  13  Geo.  3.  Gilchrist  r.  Brown,  4  T; 
R.  766,  and  Ellah  r.  Leigh,  5  T.  R.  779. 
Hulme  r.  Tenant,  1  Bro.  C.  C.  16. 

22.  Where  an  annuity  bond  is  lost, 
the  annuitant  shall  claim  the  arrears^ 
which  is  the  r^al  debt  due  to  him  in 
equity.  Timlmin  v.  Price,  H.  1800.  5 
Ves.  236. 

23.  No  execution  can  issue  for  the 
penalty  of  an  annuity  bond,  but  only 
toiies  qnoties  for  the  accruing  payments. 
Toulmin  v.  Price,  sup.    But  if  those  pay- 


Heathcote  v.  Paignon^  E,  1787«  2  Bro.   ments  exceed  the  penalty,  they  cannot  be 
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recovered.     Mackwcrth  v*    TA^ma^/E. 
1800.     5  Ves.  S29. 

24.  An  attorney  granted  an  annuity  to 
bis  client^  aged  above  70^  and  very  infirm, 
for  her  own  life,  at  eight  years  purchase, 
upon  the  security  of  his  own  bond  :  it  ap- 
peared she  could  have  made  a  more  ad- 
vantageous purchase  even  at  a  public  of- 
fice.    The  old  lady  died  three  days  after 
the  first  quarter.     Upon  a  bill  by  her  ad- 
ministrator this  annuity  was  set  aside,  not 
upon  the  ground  of  inadequacy  of  consi- 
deration, but  because  the  attorney  might 
have  taken  better  care  of  his  client's   in- 
terest.    The  court  ordered  the  attorney 
to  refund  the  purchase-money  with  inter- 
est, but  wodld  not  order   him  to  replace 
the  stock  which  was  sold  out  to  complete 
the  purchase.     Gibson  v.  Jeyes,  T.  180L 
6  Veg.  266. 

25.  An  annuity  cannot  be  set  aside  for 
mere  inadequacy  of  pricq ;  for  that  can 
only  be  applied  as  evidence  of  fraud. — 
The  notion  of  a  market  price  ascertained 
in  the  usual  way  upon  the  principle  of 
calculation  at  an  insurance  office,  is  not  a 
just  criterion  of  the  value  of  an  annuity. 
Therefore  where  a  bill  was  preferred  to 
set  aside  an  annuit}*,  and  the  circum- 
stances did  not  amount  to  fraud,  it  was 
dismissed  with  costs.  Lowe  v.  Burchardj 
H.  1803.  8  Ves.  133.  Vide  Gwynne  ». 
Heaton,  1  Bro.  C.  C.  1.  Hcathcoteo. 
Paignon,  2  Bro.  C.  C.  167.  Giiffiih  r. 
Spratley,  2  Bro.  C.  C.  179.  (n.)  White 
V,  Damon,  7  Ves.  30.  Coles  ».  Treco- 
thick,  9  Ves.  234.  In  Bromley  v.  Hol- 
land, 6  Ves.  610.  7  Ves.  3.  it  has  been 
determined  that  an  annuity  can  bo  set 
aside  in  equity  upon  legal  objections,  but 
that  when  so  set  aside,  the  purchase-mo- 
ney may  be  recovered  at  law. 

26.  Payment  of  the  consideration  mo- 
ney for  an  annuity  by  an  agent,  is  a  good 
payment  by  the  principal.  Phillips  v. 
Crawfurd,  M.  1803.  9  Ves.  221.  Vide 
Coare  o.  Giblett,  4  East  58.  where  it  was 
so  held  not  upon  the  annuity  act,  but  up- 
on the  general  principle  of  law. 

27.  Soon  after  the  marriage  of  A.  with 
defendant,  it  was  discovered  that  ho  had 
a  former  wife  alive,  and  to  make  her 
some  compensadon,  he  gave  her  a  bond 
to  pay  her  40f.  per  annum  for  life,  and 
500/.  in  case  she  should  survive  him. — 
The  annuity  being  three  years  in  arrear, 
he  assigned  to  her  some  leasehold  pre- 
mises in  consideration  of  330/.,  of  which 
the  arrear  of  120/.  was  part.  A.  became 
a  bankrupt,  having  received  40/.  of  dc- 
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fondant's  money,  which  he  bad  laid  out 
in  stock,  and  afterwards  expended  on  the 
premises.     Per  M.  R.     Tnere  is  no  par- 
ticipation of  the  crime  here  as  in  the  case 
of  a  single  woman,  but  still   this   bond 
must  be  considered  voluntary  as  against 
creditors ;  for  though  there  was  a  moral 
obligation  upon  the  man  to   compensate 
this  injury,  and  though  he  acted  upon  that, 
it  does  not  follon:  that  the  bond  was  given 
from  such  motives  as  the  law  can  call. a 
valuable  consideration,  for  all  settlements 
aAer  marriage  are  voluntary  against  cre- 
ditors.    Hero,  however,  is  a  transaction 
opoQ   arrears.      By    the  subsequent  ar- 
rangement in  this  case,  the  arrears  were 
so  satisfied,  for  which   defendant   might 
otherwise  have  sued  as  a  debt,  and  being 
a  debt  it  may  be  dealt  with  as  such.     A 
bond  given  for  the  arrears,  is  a  bond  for 
a  valuable  consideration*     So   if  the  ar- 
rears are  given  up,  and  something  is  given 
in  lieu  of  them,  as  in  this  case  where  they 
were  part  of  the  consideration  for  the  as- 
signment of  the  lease,  which  is  so  far  va- 
luable, and  the  rest  is  admitted.     Bill  dis- 
missed.    Gilham  v.  Lockey  T.  1 804.     9 
Ves.  612.     Vide  Bedford  v.  Gibson,  2 
Atk.  .152.  antey  pi.  9. 

28.  In  1796,  £.  and  F.,  partners  in 
trade,  agreed,  in  consideration  of  1400/., 
to  grant  an  annuity  to  W.  of  155/.,  (he^ 
ing  nine  years  purchase,)  for  the  lives 
of  the  grantors  and  four  other  persons  ; 
accordingly  a  bond  was  prepared,  pur- 
porting that  A.,  B.,  C.,  D.,  £.,  and  F., 
were  jointly  and  severally  bound  to  W« 
in  2,800/.,  with  condition  reciting  the 
agreement  to  grant  the  annuity  in  consi- 
deration of  1400/.,  which  sum  W.  had 
that  day  paid  to  the  grantors,  to  he  void 
if  any  of  them,  &c.  should  pay  the  annui- 
ty during  the  life  of  the  survivor,  &c.— 
A  memorandum  for  redemption  was  en- 
dorsed on  the  bond.  The  bond  and  Hi^ar- 
rant  of  attorney  were  executed,  and  the 
receipt  was  signed  by  C,  E.,  and  F.,  in 
London  :  whereupon  W.  went  with  them 
to  his  bankers  and  paid  1400/.  into  the 
hands  of  F.,  who  paid  the  money  into  the 
Bank  in  the  joint  names  of  himself  and 
L.,  the  solicitor  for  W.,  taking  an  ac- 
countable receipt  as  A.  and  6.  had  not 
then  executed,  and  D.  was  prevented 
from  attending,  on  which  account  G. 
was  substituted  as  a  surety,  who  exe- 
cuted a  separate  bond  the  next  day,  taking 
an  indemnity  from  C  and  others  of  the 
obligors.      On  the   same  day  the  bond 


r4 


ANNUITY  1. 


Where  good.'-^Who  liable, — Equitable  Hemeixts* 

Sfad  warr&Dt  of  attorney  were  executed  |  vered  up,  though  the  courts  of  law  might 
by  A.  and  B.  at  Leicester^  for  which  pur-    hold  that  judgment  not  within  the  sphere 


pose  F.  went  down,  and  on  his  return  he 
received  the  money  from  L.  at  the  Bunk. 
A  bill  was  filed  by  C.  praying  that  the 
^securities  might  be  declared  void  under 
the  act  of  if  Geo.  3.  c.  26.,  also  an  ac- 
count of  the  principal  and  interest  and 
past  paymc  nis  under  the  annuity,  and 
that  the  balance  mav  be  paid  out  of  the 
personal  estate  of  L.  and  by  defendant 
F.,  and  in  case  the  court  should  hold  that 
the  securities  ought  not  to  be  declarod 
Void,  then  for  a  redemption,  and  that 
plaintiff  may  be  indemnified;  and  the 
other  securities  contribute.  &c.  The  me- 
morial stated,  that  the  bond  was  not  yet 
executed  by  D. ;  that  the  consideration 
was  1400?.  that  day  paid  to  A.,  B.,  C,  D., 
E.,  and  F. ;  that  the  sum  was  paid  to  F. 
ibr  the  use  of  himself,  A.,  B.,  C,  D.,:md 
E»  by  W. ;  that  these  six  persons  merely 
became  bound,  not  that  they  were  jointly 
and  severally  bound,  except  that  it  is  so 
recited  in  stating  G.^s  bond,  and  did  not 
notice  that  the  h3irs  were  bound,  but  the 
condition  was  for  the  obligor,  his  heirs, 
executors,  &c.  Upon  these  points  some 
•additional  objections  besides  those  which 
were  brought  before  the  King's  Bench, 
\vere  brought  forward.  L.  by'  hi9  depo- 
sition, stated  that  he  asked  wheiher-they 
were  all  principals  to  W.  and  he  was  an- 
swered in  the  affirmative  by  F.  Per  Ld. 
"Ch.  It  IS  necessary  to  advert  to  the  va- 
rious grounds  on  which  this  bill  is  filed, 
in  order  to  sustain  the  jurisdiction  of  the 
court.  1st.  As  to  the  validity  of  the  in- 
struments. 2dly.  Admitting  their  vali- 
dity,  then  whether  the  court  should  or- 
^er  them  to  be  delivered  up,  on  the 
ground  that  the  contract  was  uncon- 
scionable; antl  finally,  if  there  ought  to 
be  a  redemption  by  force  of  the  contract. 
As  to  the  jurisdiction  upon  tho  validity 
of  instruments  from  defects  in  tlic  memo- 
rial, it  is  inliereat  In  this  court  to  order 
them  to  be  delivered  up,  though  the 
courts  of  law  for  some  time  mis-read  the 
act,  and  in  their  zeal  to  destroy  annuities 
they  supposed  they  had  that  power.  As 
to  the  unconscionable  nature  of  the  bar- 
gain, if  the  terms  are  so  extremely  in- 
-adequate  as  to  saUsfy  the  conscience  of 
the  court,  by  the  amount  of  the  inade- 
ijuacy,  that  there  must  have  been  impo- 
sition, or  that  pressure  npon  distress 
W^ich  amounts  to  oppression,  this  court 


wiu  order  the  instruments  to  Le  deli-  iBuIlor,  10  Vos.  292, 


of  their  powers.  Ld.  Ch.  expressed  his 
surprise  at  the  evidence  in  this  case  at- 
tempting to  prove  that  an  annuity  for 
six  lives  was  worth  but  little  more  than 
an  annuity  for  one  life.  No  reason  was 
assigned  for  such  a  calculation.  In 
Thellusson's  case,  Thellusson  v.  Wood- 
ford, 4  Ves.  227.  the  accumulation  of 
nine  lives  was  considered  an  evil  not  to 
be  tolerated  by  courts  of  justice.  His 
Lordship  said  he  could  not  ascertain  what 
was  the  real  value :  it  rested  therefore 
upon  some  inquiry.  His  Lordship  then 
cited  Heathcote  17.  Paignon,  2  Bro.  C.  C. 
167.  antCy  pi.  17.  In  Bromley  i;.  Hol- 
land, 7  Ves.  3.  his  Lordship  ordered  the 
deeds  to  be  delivered  up,  considering, 
that  upon  objections  to  the  legal  effect  of 
the  instrumqnts,  be  ought  to  decide  the 
question,  though  a  court  of  equity  ought 
to  be  very  cautious  not  to  exercise  that 
jurisdiction  if  the  point  is  reasonably 
doubtful.  Upon  the  result  of  the  whole^ 
the  court  must  decide  whether  the  bond 
in  question  is  a  legal  instrument,  and  this 
may  be  decided  without  sending  it  to 
law,  but  his  Lordship  was  far  from  think- 
ing if  uU  the  objections  had  been  origi- 
nally made,  it  would  have  been  proper  tQ 
decide  upon  them  in  the  first  instance, 
and  it  was  still  less  proper,  some  of  them 
havint;  received  decisions  at  law  deny- 
ing their  validity.  The  best  course  will 
be,  that  some  of  the  actions  that  are 
brought  should  be  tried,  giving  liberty  to 
any  of  the  parties  to  introduce  objec- 
tions to  the  memorial  by  way  of  plea, 
and  all  parties  were  to  be  at  liberty  to  at- 
tend the  hearing  of  the  cause.  If  so,  there 
will  be  no  room  to  raise  the  question  as 
to  G.  whether  he  is  bound  at  any  rate, 
and  if  he  is,  whether  equity  will  inter- 
fere to  prevent  his  making  use  of  his  bond 
of  indemnity.  Neither  of  those  ques- 
tions will  arise,  if  any  of  the  objections 
to  the  memorial  are  good.  If,  there* 
fore,  in  any  of  the  actions  that  are  brought, 
these  objections  can  be  introduced  upon 
the  record,  they  shall  go  to  the  trial,  and 
all  parties  shall  be  at  liberty  to  attend  the 

trial.   Underhill  v.  Honcoody  M.  1804. 

10  Ves.  209.  this  decree  was  on   a  re- 
hearing affirmed.     Ware  v.  Horwood.  T. 
I8O7.  14  Ves.  28.     Vide  Coare  v,  Gib- 
lett,  3  East  46l.    4  East  85.  Gibson  v 
Jeyes,  6  Ves.  273.     See  also  Mortlock  vi 
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29.  W.  lent  B.  200/.  od  the  bond  of 
B.  and  V-  bearing  interest  at  5  per  cent. 
and  at  the  same  time  purchased  from  D. 
a  rent-charge  for  lives  of  50/.  per  annum, 
for  300/.,  with  a  covenant  that  B.  should 
bo  at  liberty  to  repurchase  the  rent- 
charge  on  three  months*  notice,  and  pay- 
ment of  350/.  and  all  arrears  of  interest. 
V.  and  B.  executed  their  joint  and  seve- 
ral bond  to  W.  in  the  penal  sum  ofJVOl. 
conditioned  for  the  payment  of  SoO/., 
and  for  the  regular  payment  of  the  rent- 
charge.      The    assignnoent  of  the  rent- 


for  life,  remainder  to  the  heirs  male  of  the 
body  of  the  duke,  remainder  to  all  and 
every  his  daughters  in  such  manner  as 
the  titles  are  therein  limited,  in  order 
that  they  may  alwa^'s  "  go  along  ajid  be 
enjoyed  with  the  titles  and  dipnities,** 
with  a  proviso  restraining  alienation  to 
the  prejudice  of  the  persons  in  remain- 
der, were  held  not  inalienable,  and  the 
rents  and  profits  may  be  effectually 
aliened  by  the  person  in  possession  as 
against  himself.  But  the  pension  granted 
by  Stat.  5  Ann.  c.  4.  for  the  more  honor* 


charge  was  held  to  be  a  security  for  the  able  sopport  of  the  dignities  of  the  duke 
loan  of  200/.  and  300/.,  on  the  ground  of  M.  and  his  posterity,  payable  out  of 
that  defendant  was  at  all  events  secured  I  the  post-office   revenues,   to  such    oer- 


by  the  bond  for  700/.      Verner  v.   Win- 
Hanleyy  E.  1805.     2  Sch.  &  Lef.  393. 

30.  The  court  will   |*estrain  an  execu- 
tor from'  proceeding  at  law,  on  a  promis- 


son,  successively,  to  whom  the  same 
should  come  by  virtue  of  that  act,  with 
a  proviso,  that  the  acquittance  of  every 
such   person  should  be  a  sufficient  di8«» 


sory  note  given  to  his  testator,  on  the  charge,    is    inalienable  ;  motion    there- 
ground   that  the  testator  had  agreed  to  fore,  by  an  annuitant,  for  a  receiver,  to 


accept  an  annuity  in  satisfaction  of  it, 
and  had  received  part  of  that  annuity  on 
account,  although  nothin|r  more  conclu- 
sive had  been  done  by  the  parties,  nor 
any  bond  or  other  security  had  been 
given  to  the  grantee,  but  the  court  will 
require  the  party  against  whom  the  ac- 
tion was  brought,  to  pay  the  money  into 
court.  Dalbyyf,  Catchlowe,  T.  1817. 
4  Price  147. 

31.  The  estates  which  by  stat.  5  Ann, 
c.  3.  for  perpetuating  the  great  actions 
of  the  Duke  of  M.  are  limited  to  the  then 
duke  for  life^  remainder  to  S.  his  duchess 


secure  whose  annuity  the  duke  had  ex* 
ecuted  an  indenture  for  conveying  the 
estates  and  the  pension  to  a  trustee,  wa» 
granted  as  to  the  estates,  but  refused  as 
to  the  pension^  Davis  v.  D.  ofMarU 
boroughy  H.  1818.     1  Swanst.  74. 

32.  Where  the  grantee  of  an  annuity 
gives  time  to  the  principal,  he  exonerates 
the  surety  from  pasjt  and  future  arrears^ 
and  the  surety  is  wholly  discharged. 
Eyre  v.  Bartrop,  E.  1818.  3  Mad.  221. 
Vtde  Rees  v.  Berrington,  2  Ves.  jun.  540. 
Exp.  Gifford,  6  Ves.  809.  18  Ves.  28. 
Burke's  Ca.  cited  2  Bos.  &  P,  62. 
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the  Words  of  the  Devise* 


SZ.  An  annuity  of  20/.  was  devised 
out  of  a  rectory  where  the  glebe  was 
only  40/.  per  annum,  and  the  tithes  were 
not  distrainable,  yet  the  whole  rectory 
was  dccrt^ed  liable  to  the  annuity.  Thorn- 
dike  V  Collington^H.  1667. 1  Ch.  Ca.  79. 

34.  A.  devised  all  his  lands  for  pay- 
ment of  debts,  and  gave  an  annuity  out 
of  certain  lands  which  the  trustees  sold. 
Decreed,  the  annuity  should  be  a  charge 
on  the  lands  unsold,  there  being  sufficient 
to  pay  the  debts.  Ld.  Kinnoul  v.  E.  of 
Bedford,  M.  1676.     1  Ch.  Ca.  295. 

35.  A.  devised  his  land  to  his  execu- 
tors for  payment  of  debts,  and  then  gave 
his  wile  50/.  per  annum,  charged  on  the 
land.  Decreed,  the  lands  being  devised 
to  the  execotors^  the  debts  shaU  be  paid 


before  the  annuity,  which  was  but  a  le- 
gacy. Foley^s  Ca.  H.  1679.  2  Eq.  Ab. 
459.  pi.  4. 

S6.  A.  devised  5/.  per  ann.  to  his  el- 
dest son  for  40  years,  if  he  should  live  so 
long,  and  gave  his  real  estate  to  his  se- 
cond son,  whom  he  made  executor  and 
residuary  legatee,  with  remainders  over. 
The  executor  paid  the  annuity  20  years^ 
and  died.  Decreed,  the  land  should  bo 
liable,  though  not  expressly  charged,  the 
devisee  being  exucutor,  and  the  heir 
having  no  other  provision.  Elliot  v. 
Hancock,  T.  1690.     2  Vern..  143. 

37.  A.  and  B.  were  devisees  of  rent- 
charges  of  10/.  per  annum  each,  both  is- 
suing out  of  the  same  land ;  both  were 
Fq  arrear^  and  each  -  recovered  in  eject- 
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tnent.  A.  being  in  possession,  B.  brought 
his  bill  for  an    account,    and   that   one 


the    life-time  <  of  testator.     The    Icgaey 
shall  fall  into   the  residuum^  but  the  an- 


moiety   of  the  profiu  might  be  applied    nuity  shall  be  a  subsisting  charge  there- 
towards  his    arrears,   and  it  was  so^e-|  on.  Oke  v.  Heathy  M.  1748.  1  Vcs.  141. 

43.  Testatrix  gave  500/.  long;  annui- 
ties, to  A. ;  the  same  to  B.  ;  200/.  long 
annuities  to  C.  ;  the  interest  thereof  to 
accumulate .;    an    inquiry    was  admitted 


creed.     EurCj  v.  Eure^  H.  1697.     I  Eq- 
Ab.J15.pl.  15. 

88.  B.  S.  in  l66l,  made  his  will,  and 
devised  ai^    annuity  of  20/.  to  C,  pay- 
able quarterly,  and  then  has  this  clause  : 
'^  All  the   rest   of  my  real   and  personal 
^  estate  not  before  bequeathed,  my  debts 
*'  being  paid,  I  give  to  my  brother  J.  S.,'? 
apd  makes  him  sole  executor  ;    and   he 
paid  the  annuity  several  years,  and  made 
bis  will,  and  charged  all  his  real  and  per- 
sonal estate  with  this  annuity,  and  'le- 
vised  all  his  real  and  personal  estate  in 
England  to  his  two  daughters,  defendants, 
and  all  in  Barbadoes  to  his  two  daugh- 
ters there,  who  were  not  parties  to  this 
Bjuit.     Defendant  paid  the  annuity  seve- 
ral   years,    and   then   stopt,   pretending 
that  the   words  in  the  will  of  B.  S.  did 
not  charge  his  real  estate  with  the  annui- 
ty ;  or  if  they  did,  yet  the  personal  es- 
tate ought  to  be  first  exhausted,  which  it 
did  not  appear  to  be  :  and  the  real  and 
personal  estate  in  Barbadoes  being  equal- 
ly liable  by  the  will  of  J.  S.,  the  daugh- 
ters here  ough  t  to  have  been  parties,  for 
they    might  have  mado  satisfaction,  or 
they  ought  to  be  before  the  court,  that 
they  might  be  decreed  to  pay  their  pro- 
portion.    Per  cur. — That  is   not  practi- 
cable in  this  case,  and  ought  not  to  be 
required  :  the  lands  were  charged  by  the 
will  of  B.   S.,    and  if  any  satisfaction  has 
been  made  by  the  daughters  In  Barbadoes, 
defendants  must    show  it.     Quintine  v. 
Yard,  E.  1702.     1  Eq.  Ab.  74.  pi.  19. 

39.  J.  devises  100/.  per  annum  to  his 
son  A.  and  his  wife,  for  their  respective 
lives.  60/.  whereof  to  be  paid  to  the  wife 
for  the  support  of  herself  and  daughter, 
the  remaining  40/.  to  the  son  ;  the  son 
dies  ;  his  wife  shall  have  the  whole  100/. 
per  annum-  Cowper  v.  Scoity  H,  1731. 
S  P.  W.  121. 

40.  An  annuity  of  40/.  devised  to  a 
wife,  is  no  satisfaction  of  a  bond  for 
1000/.  settled  on  her  previous  to  her  mar- 


into  the  state  of  her  property,  to  show 
she  meant  such  sums .  of  money,  not  an- 
nuities of  this  amount.  FoAnereau  v. 
PoyntZj  T.  1785.     1  Bro.  C.  C.  472, 

44.  Testator  made  his  will,  and  gave 
to  his  daughter  100/.  a-year  long  annui- 
ties ;  he  then  gave  plaintiff  50/.  long  an- 
nuities, and  to  J.  B.  50/.  long  annuities. 
These  legacies  shall  be  50/.  a-year  an- 
nuities. Stafford  v.  Horton,  T.  1785. 
1  Bro.  C.  C.  482. 

45.  A  devisee  for  life  of  a  rent-charge 
assigned  it  to  his  creditors.  The  tenant 
for  life  of  the  estate,  with  intent  to  re- 
deem it  for  the  annuitant,  gave  bonds  to 
the  creditors,  on  condition  of  giving  up 
their  securities  to  be  cancelled.  The  ob- 
ligor's executors  paid  all  the  bonds  but 
one,  which  they  disputed,  because^ 
though  delivered  by  the  obligor  to  a 
third  person,  for  a  creditor,  when  he 
should  agree  ;  it  was  not  accepted  till 
after  the  death  of  the  obligor.  This  bond 
was  recovered  upon  at  law.  The  an- 
nuitant is  entitled  against  the  executors 
to  the  annuity  disencumbered,  but  not 
to  the  arrears  incurred  in  the  life  of  the 
obligor,  and  as  against  the  tenant  of  the 
estate  to  the  arrears  since  the  death  of 
the  obligor,  but  the  future  payments, 
must  be  left  to  agreement,  as  the  heir  at 
law  of  the  devisor  of  the  annuity  not 
being  a  party,  execution  of  the  trusts  of 
the  will  could  not  be  decreed.  Graham 
V.  Graham^  H.  1791.     1  Ves.  jun.  271. 

46.  An  annuitant  falls  under  the  ge- 
neral character  of  a  legatee  unless  dis- 
tinguished by  the  testator,  and  is  en- 
titled therefore  under  a  residuary  bo- 
quest  in  favour  of  legatees.  Sibley  v. 
Ferry,  T.  1802.  7  Ves.  522.  Vide  Nan- 
nock  r.  llorioD,  ibid,  391. 

47.  Bequest  of  an  annuity   to  A.  with 


riage.    Jobsony,  Pelly^T.  1774.  9  Mod.   a  condition  that  it  should  fall  into  the 
437*  residue,  in  case  A.  should  sign  any    in- 

strument agreeing  to  sell,  assign,  chsrge, 
or  dispose  of,  or  empower  any  person  to 
receive,  &c.  the  said  annuity  : — Held, 
that  this  condition  was  broken  by  A.'sl 
taking  the  benefit  of  an  insolvent  act,  for 
then  he  signed  the  petition  and  schedule, 
and  voluAtarily  made  over  the  annoity. 


41.  An  annuitant  for  life  shall  not 
abate  in  proportion  with  pecuniary  lega- 
tees on  a  deficiency  of  assets.  Maytin 
V.  HoptTf  H.  1745.  Ridgw.  Ca.  temp. 
Hardw.  206. 

42.  A  legacy  given  in  consideration 
of  paying  an  annoity.    Legatee  dies  in 


ANNUITY  U.1IL&  IV. 


rr 


Created  hy  Will— How 

i)Uthad  he  baeo  mad^  a  bankrupti  which 
b  a  compulsory  act  of  the  law,  it  would 
have  been  otherwise.  Shee  v.  HaUy  £. 
1807.     13  Yes.  404. 

48*  A.  bequeathed  an  aaouity  to  B.  as 
an  uDaiieuable  provision  for  his  personal 
%S9e  and  support^  not  subject  to  be  an- 
ticipated or  aliened,  or  liable  to  his 
debts,  controol,  or  engagements,  with  a 
proviso  that  if  B.  should  sell,  assign, 
transfer,  or  make  over,  demise,  mort- 
age, charge,  or  otherwise  attempt  to 
alienate  the  said  annuity,  or  should  do 
or  execute  any  act,  deed,  matter,  or 
thing  to  charge,  alienate,  or  affect  the 
same,  it  should  thereupon  bo  suspended  : 


to  be  secured, — Exchequer, 

I  Held,  that  the  annuity  was  not  forfeited 
by  the  outlawry  of  B.  Rez  v.  Robinson^ 
£.1811.  Wightw.  386.  FtVfe  Dommett 
0.  Bedford^  6  T.  R.  684.  Doe,  d.  Mit- 
chinson,  v.  Carter,  8  T.  R.  57* 

49.  When  annuities  are  given  out  of  a 
residue,  and  no  time  of  payment  is  men- 
tioned  in  the  will,  the  court  doubted 
whether  the  principle  must  not  be  the 
same  as  if  there  were  one  tenant  for  life 
of  the  residue,  and  the  annuities  be  pay- 
able only  from  the  end  of  one  year  after 
the  testator's  death.  But  where  the  time 
of  pay  (Dent  is  fixed  by  the  will,  the  annu- 

I  Ities  must  be  paid  as  directed.  Stortr  v. 
Prettagej  £.  1818.     3  Madd.  l67. 


ANNUITY  III. 
In  what  Cases  an  Annuity  given  by  WiU^  shall  be  seaired  to  tht  Devisee. 


50.  One  by  will  gives  a  a  annuity  out 
of  his  personal  estate  ;  if  the  executor 
has  misbehaved  himself,  by  threatening 
to  defeat  the  annuity,  the  court  will  or- 
der part  of  the  personal  estate  to  be  set 
aside  to  secure  this  annuity.  Batten  v. 
Earnleyy  T.  17^3.     2  P.  W.  163. 

51 .  A  man  makes  a  deed-poll  for  pay- 
ment of  an  annuity,  and  after  by  will  sub- 
jects his  estate  to  the  payment  of  it»  he 
shall  have  further  security,  and  not  rest 
on  the  deed-poll.  Grenon  v.  Rawson^  T. 
1726.     Sel.  Ch.  Ca.  bj. 

52.  Where  one  by  will  charged  the 
residue  of  his  personal .  estate  with  40/. 
per  annum  to  his  wife,  to  be  paid  quar- 
terly, the  executor  was  ordered  to  bring 
before  the  Master  sufficient  in  bonds  and 
securities  to  be  set  apart  to  answer  this 
annuity.  Slanning  v.  Style,  M.  1734. 
3  P.  W.  336.  Vide  Batten  v.  Earnley, 
3  P.  W.  163.  Rex  r.  Raynes,  3  P.  W. 
337,  (n.)  and  Salk.  209.  and  1  Vent.  33y 
S.  C. 


53.  An  administrator  de  bonis  non^ 
verbally  promising  to  pay  an  annuity 
given  by  the  testa tor^s  will,  does,  under 
certain  circumstances,  make  himself 
personally  liable  to  such  payment.  Lady 
Herbert  v.  E.  ofPowis,  E.  1766.  6Bro. 
P.  C.  102.  Vide  Oldham  t;.  Litchfield, 
2  Freem.  284.  S.  P.  where  a  devisee  of 
land  was  charged  upon  his  verbal  pro- 
mise, and  Dutton  p.  Poole,  1  Vent.  318. 
S.  P. 

54.  Testator  having  by  bis  will  devised 
all  his  lands  to  A.  subject  to  an  annuity 
for  his  wife,  and  aAerwards  by  a  codicil 
devised  part  of  those  lands  to  B.  and  C» 
confirming  all  his  devises  and  bcqiitsts 
in  favour  of  his  wife.  The  lords  held 
that  she  ought  not  to  be  restrained  fronr 
resorting  to  this  part  of  the  lauds  for  her 
annuity,  and  reversed  a  decree  for  an 
inj[unction  made  by  the  court  of  Exche- 
quer. Reeves  v.  Newenham,  £.  1788. 
2  Ridgw.  P.  C.  11.  Vcrn.  &  Scriv.  482. 


ANNUITY  IV. 


Of  Exchequer  Annuities. 


55.  There  is  a  difference  between 
mortgages  of  Exchequer  annuities  and 
of  common  stock,  which  is  of  imaginary 
yaloe  only,  but  annuities  are  a  certain 
security,  and  carry  a  constant  interest ; 
there  is  no  necessity,  however,  upon  a  for- 
(^ited  mortgage  of  Exchequer  annuities^ 


I  previously  to  foreclose  the  equity  of  re- 
demption, as  in  the  case  of  land  ;  for 
where  Exchequer  annuities  were  as- 
signed by  way  of  mortgage  to  secure 
£5000  and  interest,  the  money  not  being 
paid,  the  mortgagee  sold  the  annuities 
on  the  Exchange  at  the  market  price. 
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ANNUITY  IV.  &  V. 
Exchequer. — Apportionment  and  Determination^ 


which,  by  the  Lords,  was  held  a  good 
sale  ;  and  Lord  Harcourth  decree  in  this 
case  to  the  contrary  was  reversed  upon 
the  present  appeal.  Tooker  v,  Wilson, 
T.  1714.  1  Bro.  P.  C.  494.  1  P.  W. 
261. — In  Manning  v.  Scott,  14th  Nov. 
1714,  annuities  mortgaged  were  held  ir- 
redeemable after  forfeiture,  unless  there 
be  an  express  agreement  that  the  mortga- 
fee  may  sell  after  forfeiture. 


56.  A.  had  a  rent-charge  issuing  out 
of  lands  which  B.  purchased  among 
others  with  notice :  fi.  afterwards  sold 
part  of  the  lands  so  charged,  and  pre- 
vailed on  A.  and  her  husband  to  join  in 
a  fine  to  the  purchaser.  Though  tho 
rent-charge  was  thereby  extinguished^ 
yet,  as  B.  paid  no  consideration  to  A., 
she  was  relieved.  »   v,  Hawkes^ 

H.  1676.     1  Ch,  Ca.  273. 


ANNUITY  V. 


Of  the  Apportionment  y  Continuance^  and  Determination  of  an  Annuity. 


57*  Where  an  annuity  or  rent-charge 
is  payable  at  Lady-day  and  Michaelmas, 
and  the  annuitant  dies  after  sun-set  on 
Michaelmas-day,  his  executors  shall  have 
half  a  year's  arrear.  SecuSf  if  he  had 
died  on  Michaelmas-day  before  sun-set. 
Bellasis  v.  CoUj  1  P.  W.  179,  (n.)  cited 
in  Ld.  Rockingham  v.  Penrice,  1  P.  W. 
177.  FirfcWebb  v.  Shaftsbury,  11  Ves. 
S6l,  posty  pi.  66. 

58,  One  devises  a  house  to  his  cousin, 
with  an  annuity  of  £1200,  and  that  she 
shall  maintain  her  son  there :  the  son 
goes  from  h^r  :  she  shall  have  her  an- 
nuity the  same  as  if  he  had  died.  Black- 
bourn  v.  Edgley,  H.  1719, 1  P.  W.  604. 

59-  C.  in  1720,  gave  £300  for  an  an- 
nuity of  £30  per  ann,  for  her  life,  p»iy- 
ableout  of  a  person's  estate,  who  becomes 
a  bankrupt  in  1738.  The  commissioners 
to  settle  the  value  of  her  life,  and  C.  di- 
rected to  be  admitted  a  creditor  for  such 
valuation,  and  tho  arrears  of  her  an- 
nuity, and  not  for  the  whole  £300.  Exp. 
Le  Compte,  T.  1738.  1  Atk.  251.  Ezp. 
Beltony  T.  I744.  1  Atk.  251.  S.  P. 

GO.  D.  by  will  gave  to  S.  an  annuity  of 
£50  to  be  paid  by  his  executor  during  the 
life  of  tho  executor.  S.  died  in  the  ex- 
ecutor's life-time.  Per  cur.  Tho  annuity 
is  not  determined,  but  shall  go  to  tho  ex- 
ecutors of  S.  during  the  lifeof  D.'s  ex- 
ecutor. Savery  v.  Dyer.  H.  1752.  Amb. 
139. 

61.  An  annuity  by  will  to  a  wife  un- 
provided for,  upon  deficiency  of  assets, 
not  abated  in  proportion  with  other  lega- 
tees upon  the  intent  of  testator.  Lewin 
y.Lewiny  T.  1752.  2  Ves.  415.  Vide 
Brown  v.  Allen,  1  Vera.  21. 


62.  A  bond  given  to  A.  in  trust  to  se- 
cure the  payment  of  an  annuity  of  £40 
during  the  joint  lives  of  S.  and  petitioner^ 
the  bankrupt's  wife  ;  he  delivers  up  the 
bond  on  his  last  examination  ;  she  applies 
to  the  court,  and  prays  the  assignee  may 
deliver  the  bond  to  her  trustee  ;  and  thaC 
the  arrears  of  tne  annuity,  and  all  future 
payments,  may  be  made  to  her.  Ld. 
Ch.  ordered  it  accordingly.  Exp.  Coyse^ 
game,  H.  1753.  1  Atk.  192. 

63.  One  devised  a  personal  annuity  cfe 
novo  to  his  wife  for  life,  remainder  to  A. 
his  eldest  sou,  and  his  heirs  male,  re- 
mainder to  his  next  eldest  son,  and  his 
heirs  male  :  he  left  several  sons,  A.  tho 
eldest  son  died  without  issue  ;  held  t|ie 
annuity  was  determinod.  Turner  v.  Tttr- 
«cr,M.  1783.  Amb.  778.  Vide  Weeks 
V.  Peach,  2  Lutw.  1218. 

64.  Annuity  by  will  charged  upon  real 
estate  fur  A.  for  life,  payable  to  him  only, 
upon  his  own  receipt,  and  no  other,  and 
to  cease  immediately  on  alienation  ;  ceases 
by  tho  bankruptcy,  and  bargain  and  sale 
of  the  estate  of  A.  Dommett  v.  Bulford, 
T.  1796.  3  Ves.  149.  Vide  Shee  v.  Hale, 
13  Ves.  404.  Wilkinson  r.  Wilkinson, 
2  Wils.  647. 

65.  An  annuity  given  to  a  feme  covert, 
for  her  solo  and  separate  use,  is  not  ap* 
portiouable  for  the  period  between  the 
day  of  her  death  and  the  gale  day  pre- 
cfeding.  Anderson  v.  Dwyer,  H.  1804, 
1  Sch.  &  Lef.301. 

66.  An  annuity  by  will  was  charged 
on  the  real  estate  in  aid  of  the  personalty, 
and  ordered  to  be  paid  out  of  a  fund  in 
court  half-yearly,  at  Midsummer  and 
Christmas.  The  annuitant  having  died 
between  Lady-Day  and  Midsummer,  tho 
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court  ordered  payment  to  her  representa- 
tives of  the  quarter  to  Lady  day.  Webh 
\.Skafisbury^T.  1805.  11  Ves.36l.  Vide 
Rashleigh  v.  Master,  3  Broi  G.  C.  99. 

67.  An  interest  by  will   in  the  nature 
of  an   annuity,  shall  not  be   apportioned 
in   favour  of  the  executor  of  the  tenant' 
for  life.     Franks  v.  NohUj   T.  1806.  12 
Yes,  484. 


68.  On  setting  aside  an  annnity  for 
want  of  a  memorial  being  registered,  the 
payments  from  the  beginning  are  to  be 
brought  mto  the  account,  and  if  the  pay- 
ments exceed  the  principal  and  interest, 
the  balance  must  be  repaid.  The  secu* 
rities  were  ordered  to  be  delivered  up, 
and  a  reconveyance  made.  Holbrook  v« 
I  Skarpcy^  T.  1812.  19  Ves.  131. 


ANNUITY  Vr. 


How  far  Equity  will  assist  in  the  Recovery  of  an  Annuity  where  there  is  no 

Remedy  at  Law, 


GD*  Where  a  man  grants  a  rent-charge 
on  all  his  lands,  and  then  sells  them  in 
parcels,  equity  will  restrain  the  grantee 
from  levying  the  whole  on  one  purchaser. 
Anon,  Gary  3. 

70.  Eton  college  was  entitled  to  345. 
per  ann^y  under  a  royal  grant,  issuing  out 
of  certain  lands,  but  the  college  did  not 
know  the  particular  lands.  Decreed,  the 
executors  of  the  terre-tenant  should  be 
answerable  for  the  arrears.  Eton  Coll. 
V.  Beauchampy  H.  I668.  1  Ch,  Ca.  121. 

71.  Where  the  deeds  by  which  a  rent- 
charge  was  granted  were  lost,  and  the 
rent  had  been  paid  12  years,  equity  de- 
creed the  arrears  and  future  payments  to 
be  secured.  Collet  v.  Jacques,  H.  1669. 
1  Ch.  Ca.  120. 

72.  Defendant,  to  prevent  plaintiff 
from  distraining  for  his  rent-charge,  con- 
verted the  land  into  tillage.  Ld.  Ch. 
directed  an  issue  to  try  if  fraud  ;  and 
declared,  if  fraud  was  found,  he  would 
relieve.  Davy  v.  Davy,  M.  1650.  1  Ch. 
Ca.  144.  But.  the  court  will  rarely  re- 
lieve or  change  the  nature  of  the  rent, 
where  there  is  a  remedy  at  law.  Palmer 
v.  Wkettenhall,  M.  1570.  1  Ch.  Ca.  185. 

73.  An  annuity  is  granted  by  one  to 
his  house-keeper,  with  a  bond  for  pay- 
ment of  it ;  the  bond  is  lost ;  equity  will 
decree  payment  of  the  annuity,  for  ser- 
vice is  a  consideration,  and  no  turpis  con^ 
tnutus  is  proved,  therefore  cannot  be  pre-, 
sumed.  Lightbone  v.  Weedon,  H.  1700. 
1  Cq.  Ab.  24,  pi.  7. 

74.  It  seems  that  arrears  of  an  annuity 
or  jointure,  which  accrued  due  during 
the  time  of  a  public  rebellion,  cannot  be 
recovered  under  a  bill  in  equity.  Kirhyv, 
Ormbsyy  T.  1701.  Colles'  P.  C.  134.  The 
decree  in  this  cause  does  not  appear. 


75.  A.  grants  an  annuity  for  his  own 
life  to  B.,  and  charges  it  upon  an  estate  ; 
B.  agrees  that  A.  shall  be  at  liberty  to  re- 
deem  the  annuity  at  six  months'  notice, 
on  payment  of  the  purchase-money  and 
all  arrears.  A.  suffers  the  annuity  to  ruft 
greatly  in  arrear,  and  the  estate  turns  out 
to  be  subject  to  prior  incumbrances,  ex- 
ceeding its  annual  income.  On  a  bill  filed 
against  A.  for  a  specific  performance  of 
his  covenant  to  pay  this  annuity,  the  court 
decreed  accordingly,  and  held,  that  B. 
was  not  obliged  to  resort  to  a  remedy  at 
law,  or  to  the  insufficient  security  of  the 
estate.  Ld.  Carbery  v.  Weston^  T.  1757. 
5  Bro.  P.  C.  240. 

76.  Courts  of  law  have  no  authority  to 
order  instruments  void  under  the  annuity 
act  to  be  delivered  up  farther  than  the  act 
expressly  gives  it.  Bromley  v.  Holland, 
T.  1802.  7  Ves.  18. 

77.  Annuity  void  under  the  act :  at 
law  the  balance  of  the  consideration  may 
be  recovered,  deducting  the  payments 
under  the  annuity*  S.  C. 

78.  Annuity  void  under  the  act ;  upon 
an  account  of  the  consideration  and  tho 
payments  under  the  annuity,  if  the  ba- 
lance ir  against  the  grantee,  it  has  been 
decided  in  equity  that  it  cannot  be  reco- 
vered, S.  C.  See  more  of  this  ca5£,posty 
8.  ix. 

79-  Arrears  of  annuity  ordered  to  bo 
paid  to  a  widow  and  executrix,  although 
unreport  of  debts  had  been  made,  it  be- 
ing stated  by  the  answer  that  there  was 
no  deficiency  of  the  grantees'  assets* 
Skinner  v    Sweety  T.  1813.  Coop«  54. 

80.  A.  by  marriage  settlement  cove- 
nanted to  pay  to  the  trustees  within  fout 
years  the  sum  of  4000/.,  the  dividends  of 
which  ai)d  of  other  funds,  were  thereby 
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settled  on  liimself  for  life.  He  after- 
wards obtained  a  pension,  made  payable 
by  a  Treasury  warrant  to  him  and  his  as- 
signs during  his  life  as  grantee.  A.  being 
largely  indebted  to  the  Crown,  afterwards 
absconded,  without  having  paid  the 
4000/.,  and  whereupon  the  pension  was 
withdrawn  by  order  of  council.  The 
trustees  then  slopped  the  payment  of  the 
dividends  of  the  other  funds  to  which  A. 
was  entitled  for  life  under  the  settlement. 
A.  having  granted  annuities,  secured  by 
assignments  of  his  pension,  and  of  the 
dividends  to  which  he  was  entitled  un- 
der bis  settlement,  the  anntfitants  filed 
iheir  bill  for  recovery  of  what  was  in  the 


hands  of  the  Treasurer  of  the  Navy,  on 
account  of  the  pension,  and  against  the 
trustee  of  the  settlement  for  the  divi- 
dends accrued  since  A.'s  departure.  But 
the  court  held,  that  as  to  the  first  the 
court  had  no  jurisdiction,  though  a  suit 
may  be  maintained  against  a  public  of- 
ficer who  has  the  money  of  government 
in  his  hands  belonging  to  an  individual. 
And  as  to  the  second  point  it  was 
held  that  the  trustees  who  had  no  notice 
of  the  assignments  were  entitled  to  re- 
tain the  dividends  in  satisfaction  of  the 
covenant,  and  the  bill  was  therefore 
dismissed  against  all  the  defendants. 
Friddtf  v.  Rose^  T.  1817.  3  Meriv.  86. 


ANNUITY  VIL 


JVlierCt  and  from  what  Time  an  Annuity  shall  carry  Interest  ;(a)  and  where 

Taxes  or  other  Deductions  shall  he  allowed.{b) 


(a)  Where^  and  from  what  Time  an 
Annuity  shall  carry  Interest.] 

81.  An  annuity  left  to  the  wife  by  the 
husband's  will  shall  carry  interest  from 
the  very  day  on  which  it  was  payable, 
and  not  from  the  subsequent  day  of  pay- 
ment only  after  the  arrears  incurred. 
lAtton  v.  Littony  T.  I7i9.  1  P.  W.  541. 
VtWf  Batten  v.  Earnley,  2  P.  W.  163. 
Lady  Ferrers  v.  Earl  Ferrers,  Forr.  2. 
Robinson  r.  Gumming,  2  Atk.  411.  New- 
man r.  Auling,3  Atk.  579*  Anon.  2  Yes. 
G6l.  Notey  To  this  case  the  reporter 
adds  a  qvuzre^  for  it  seems  the  arrears 
should  carry  interest  only  from  the  first 
day  of  payment  after   the   annuity    be- 


the  court  will  not  oblige  him  to  quit  the 
possession  till  the  grantor  allows  him 
interest  for  the  arrears  of  his  annuity 
down  to  the  day.  Robinson  v.  Cummingj 
M.  1742.  2  Atk.  411. 

85.  Bill  for  the  arrears  of  an  annuity 
secured  by  bond,  and  an  account  decreed, 
with  interest  at  4  per  cent.  The  annuity 
being  given  for  maintenance,  and  a  bond 
to  secure  it ;  plaintifi"  is  clearly  entitled 
to  interest.  Newman  v.  Aulingy  M. 
1747.  3  Atk.  579. 

86.  Interest  of  arrears  of  annuity  is 
discretionary,  and  only  to  be  allowed  un- 
der certain  circumstances.  Morris  v.  JDiY- 
lingham,  H.  1750.  2  Yes.  170.  Vide 
Litton  V.  Litton,   1  P.  W.  541.     But  the 


came  due,  whether  half-yearly  or  quar-  circumstances  must  be  very  peculiar,  as 

terly  ;  but  the  hardship  of  the  principal  in  fiicklaw  v.  Cross,  2  Yes.  472.  Bedford 

case,  and  the  weight  of  Ld.  Cowper^s  de-  v.  Coke,  2  Yes.  jun.l 66.   See  also  Mor- 

cree,  by  whom  all  the  merits  of  this  case  gan  v.  Morgan,  2  Dick.  643. 
were  heard,  seemed  to  influence  the  court       87*  Interest  Is  sometimes  allowed  on 


in  this  matter. 

82.  Interest  was  allowed  on  the  ar- 
rears of  an  annuity,  from  the  confirma- 
tion of  the  Master's  report,  viz.  28  years, 
in  favour  of  the  annuitant's  representa- 
tive. Draper's  Co.  v.  Davies,  T.  1741. 2 
Atk.  211. 

83.  There  is  no  certain  rule  for  allow- 
ing interest  on  an  annuity,  but  it  is  gene- 
rally where  it  was  the  support  of  a  wife 
or  child.  S.  C. 

84.  Where  an   annuitant  has  entered. 


and  is  In  possession  of  the  estate  charged.,  j  Morgan^  T.  1784.  Dick.  643. 


arrears  where  frequent  demand  has  been 
made.  Stapleton  v.  Conway y  £.  1750. 
1  Yes.  427. 

88.  But  in  this  case  interest  on  the  ar- 
rears was  refused,  though  reserved  by 
the  decree.  Signal  v.  Breretony  T.  1755. 
Dick.  278.  Anon.  2  Yes.  66l.cited  in  C.  S. 
89*  Interest  at  4  per  cent,  was  allowed 
on  arrears  of  an  annuity  from  the  filing 
of  the  bill  only,  where  the  annuitant  had 
been  negligent  in  recovering  his  arrears, 
and  the  fund  was  effective.  Morgan  x^ 


ANNUTTT  Vn, 


SI 


InUrisL — Taxes. 

have  been  confirmed,  viz.  the  fint  teal  be* 
fore  the  Term.  Tunggr.  fyUidyE^ 
1807.  IS  Yes.  517-  ^uU  Jackson  v. 
Levei^  S  Bro.  C.  C.  GOy  Exp.  Minor,  11 

Ves.  559. 

96.  Where  the  grantee  it  prevented 
from  recovering  hit  arreart  bj  an  injunc- 
tion, the  coort  wiB  allow  him  interest  and 
foil  cettt  if  the  suit  in  equity  be  vexa- 
tions. O'Dammd  v.  BrowUf  H.  1810. 
1  Ball  St  Be.  262.  Ei  vide  S.  C.  jmiC,  tit. 
ReniSf  u  with  referencet. 


90.  A  son  tenant*  in  tail  in  remainder,  \ 
joined  his  father*  tenant  for  life,  in  sofier- 
iDg  a  recovery,  and  then  they  mortgaged 
the  land,  whereupon  the  mortgagee  execu- 
ted a  bond  conditioned  for  performance 
of  CO  venanto  in  a  deed  to  secure  an  annul-  { 
ty  to  the  SOD.  Held,  that  as  damages  may 
be  recovered  at  law  for  a  breach,  not  ex- 
ceeding the  penalty,  equity  will  give  in- 
terest open  the  arrears  of  snch  annuity. 
Gay  V.  Ccifj  T.  1784.    1  Ridgw.  P.  C. 

159. 

91.  L  H.  on  his  marriace  settled  a  join- . 
ture  of  601.  per  mm*  on  his  wife  for  life,\  (P) 
if  she  should  survive  him.  Afterwards  on 
the  marriage  of  one  of  his  daughters  with 
I.  P.  (tiippellant's  &ther,)  he  settled  the 
lands  charged  therewith  on  the  issue  male 
of  that  marriage,  subject  to  hit  wife^  an* 
auity.  L  P.  died,  and  then  L  H.  leaving 
bit  widow  tnrvivittg.  Appellant  entered  on 
tbe  landt,  bet  never  paid  the  widow,  who 
wat  tnpported  by  retpendent,  to  whom, 
on  her  death,  she  bequeathed  the  arrears 
of  her  annuity.  The  court  ordered  the 
ittndt  to  be  told  to  raise  the  arrears  of  tbe 
sumnity  together  with  intereM,  even  though 
they  had  been  conveyed  tomnother  clear 

of  nil  annuitiea.    Power  v.  Betmu^  £•  I  out  of  the  term,  when,  in  point  of  durai- 
179a.  2  Ri^K^.  P.  C.  256.  |  tton,  it  may  continue  much  longer.  S.  C. 

92.  interest  of  arrears  of  an  annuity  I  99*  So  if  H.  grants  an  annuity  to  J.  S. 
nettled  in  bar  of  dower  refused,  some  con- 1  and  afterwards  secures  it  out  of  a  real  et* 
tract  being  neoettary  for  tuch  interest ;  1  tate,  there  shall  be  no  deduction  for  taxes  ; 
cempattion,  poverty,  or  that  the/saie  bor- 1  for  the  tubteqaent  tecurity  cennot  lessen 
rowed  money  not  being  sufficient.     Tew  the  effect  of  his  former  grant,  which  in  its 

_  creation  was  tax  free.  S.  C. 

100.  A.  in  satisfaction  of  a  widow'a 
dower,  mortgaged  lands  on  condition  to 
pay  her  20^.  per  ann.  This  being  an  annu- 
al payment  secured  out  of  knd,  shaU  be 
liable  to  the  same  taxes  as  the  land,  but 
the  annuitant  shall  not  refund  in  respect 
of  the  payments  she  hat  received,  tax  free. 
Aiwood  V.  Laagprey^  M.  17X9*  S  P.  W. 
I28.(n). 

101.  A  devise  to  trustees  of  a  sum  of 
money  to  be  laid  out  in  the  purchase  of 
an  annuity  dear  for  A.     Per  cur* — The 


Where  Taxes  or  other  Deductiom 
shaU  he  aUowedm 


97*  If  one  covenants  to  pay  an  annuity 
to  J.  S.  the  covenantor  shall  not  deduct 
for  taxes ;  for  the  charge  It  on  tbe  perton 
of  the  covenantor,  and  not  the  land.  Ro* 
himson  v.  SUoaw^  AL  1709*  2  SaUu  6l6b 
617. 

98.  So  if  H.  having  a  term  for  yearly 
devitet  an  annuity  to  J.  &  and  hit  heirtp 
there  can  be  no  deduction  far  taxet ;  for 
the  term  of  yeart  it  no  otherwite  chargea- 
ble with  it  than  at  it  it  part  of  the  perto- 
nal  ettate,  for  it  cannot  be  taid  to  issoe 


^  Earl  of  Wmurtoih  ^  1792.  1  Ves. 
jnn.  451. 

93.  TheM  it  n  dittinclion  between  an 
miBuity  and  a  leaacy ;  for  the  former 
cemmoncet from  medrath ;  and  the firtt 
payment  it  due  at  the  end  of  the  year : 
taut  a  legacy,  generally,  deet  not  begin  to 
carry  interett  tiH  the  end  of  the  year. 
G»som  V.  Bottf  T.  1802. 7  Vep.  96. 

94.  Interett  thaU  not  be  given  on  the 
airear  of  an  annuity  beqneatimd  to  a  mar- 
ried woman  for  her  tele  and  teparate  ute, 
thon^   the  fond  wat   productive,   and 


thocwh  there  wat  &  large  resuitmfli.    An^  I  proper  meaning  of  the  word  dear  is  free 
deroon  v.  Ihoyer^  H.  1804.  1  Sch.  &  Lef.  I  from  all  taxes.    Hodgworth  v.  Cratdey^ 
SOI.     FtA  Crenze  e.  Hunter,  2  Ves.  jun.  T,  i742.  2  Atit.  376. 
157.  4  Bro.  C.  C.  316,  and  the  cases  there       102.  Where  an  annuity  is  given  to  a 

relation  for  life,  and  it  has  been  paid  for 
any  length  of  years  without  a  deduction 

I  for  the  land-tax,  it  will  be  presumtf4  to 
haVe  been  so  paid  by  muiuai  consent,  and 
the  prayer  is  not  entitled  to  be  relieved. 
NichoUsj.  Lcefon^Vl.  1747.  3  Atk.  ^7^' 


95.  The  tale  of  an  annuity  before  the 
Matter  taket  efiect  from  the  confirmation 


Vol.  I. 


15 


42 


ANNUITY  VIII. 

Of  the  Memorial  and  Enrolment  'under  the  Statute  17  Geo.  III.  c.  26.. 


103.  Tenant  in  fee,  or  in  tail  in  equity, 
18  within  the' exception  in  the  annuity  act, 

1  7  Geo.  8.  as  to  the  annuity  being  regis- 
tered. Shrapnel  v.  Vernon^  Levick  v. 
Morton,  M.  1787.  2  Bro.  C.  C.  268. 

104-  The  i^^arrant  of  attorney  to  con- 
fess judgment  is  an  assurance  within  the 
annuity  act  of  17  Geo.  3.;  therefore  if  the 
memorial  enrolled  does  not  recite  it,  the 
memorial  and  aM  subsequent  proceedings 
are  void.  Davidson  v.  Foley,  H.  1791- 
S  Bro.  G.  C.  598.  Vide  Hodges  v.  Mo- 
ney, 4  T.  Rep.  500. 

105.  The  court  will  not  suffer  the  cause 
to  stand  over  to^eiiVdl  a  new  memorial.  S.C. 

106.  But  a  memorial  of  a  contract  to' 
^1ve  "good  and  sufficient  landed  seicurity 
for 'paymefil  oTan  annuity,  as  a  considera- 
tion for  the  conveyance  of  a  real  estate 
Deed  not  fa^^nrdlled.  Jackson  v.  Lever, 
E.  1792.  3  Bro.  C.  C.  '605- 

107.  Deed  reciting  an  agreement  for 
sale  of  a  life  interest  in  StocL:,  a  memorial 
being  registered  under  the  annuity  act, 
and  there  being  a  covenant  to  pay  any  de- 
ficiency beyond  the  produce  to  the  extent 
of  the  antiuai  sdni  specified,  and  a  propor- 
tionable share  in  case  of  death  between 
the  days^f  payment,  this  is  an  annuity, 
not  a  sale.     Hoods.  Burlton,  M.  1792. 

2  Ves.  juri.  29.  4'Bro.  C.  C,  121. 

108.  Deedsto  secure  annuities  are  with- 
3n  the  antiuityact  as  well  as  deeds  grant- 
ing them.  S.  C. 

109.  AssJgnmcnt-of  stock  in  trust  to  pay 
two  annuities  of  50/.  each,  to  different  per- 
sons for  separate  considerations  of  400/. 


111.  All  the  instruments  secaring  an 
annuity  make  but  one  assurance ;  and  if 
the  memorial  is  defective  as  to  one,  that 
vitiatesr  the  whole.  S.  C. 

112.  Courts  of  common  law,  which  will, 
on  their  general  jurisdiction  enter  into  the 
validity  of  the  warrant  of  attorney  or  judg- 
ment on  motion,  in  the  particular  applica- 
tion under  the  anntiity  act,  will  only  set 
aside  the  judgment  or  execution  or  war- 
rant, but. cannot  order  the  bond  to  be  de- 
livered up.  S.  C. 

lis.  The  word  «  such?^  in  the  first  sec- 
tion of  the  annuity  act,  roeam  every  deed, 
&c.  by  which  an  anntiity  is  granted,  and 
does  ribt'refer  merely  to  the  instrument 
defectivdy  stated  in  the  memorial.    S. 

C.       •' 

1 14.  An  annuity  secured  by  a  bond, 
arid  a  terni  for  years,  being  void,  in  regard 
the  memorial  did  not  notice  the  term,  or 
the  clause  for  redertiption,  and  had  stated 
the  consideration  which  was  paid  by  a  de- 
claration, to  be  paid  in  money ;  a  general 
account  was  decreed  of  the  consideration 
money,  with  Interest  aad  costs,  and  of  all 
the  -monies  received  under  the' annuity, 
and  that  upon  payment  of  the  balance  due 
the  securities  should  be  delivered  up,  and 
the  estate  reconveyed  to  the  grantor, 
Byne  v.  Vivian^  H.  1 800.  5  Ves.  604. 
Virftf  Holbrook  v.  Sharpey,  19  Ves.  131 . 

1 15.  So  in  a  like  case  of  a  void  annuity, 
for  th^  same  imjiferfections  where  the  gran- 
lee  has  over-paid  himself  out  of  the  rents, 
the  same  decree  was  made.  Byne  v.  Pot^ 
ter,  E.  1800,  5  Ves.  609. 


100/.,  to  thetrustee  in  trust  to  pay  50/., 
to  each  cestui  que  trust  for  the  sum  -of 
600/.,  and  omitted  a  contingent  interest. 
The  annuities  are  void,  the  memorial  not 
being  sulEcif  nt  within  the  annuity  act,  as 
■  not  containing  a  true  description  of  the 
annuities,  nor  stating  aH  the  interest.  S.  C. 
110. '*Tbe  real  amount,  the  considera- 
tion, and  mode  of  payment  not  being  tru- 
ly stated  in  the  memorial,  and  the  bond 
mnd  warrant  of  attorney  being  only  general- 
lymentioned  without  the  dates  and  names 
of  the  parties,  the  annuities  were  held  reid. 
D.  of  Bolton  V.  Williams,  T.  1793. 2  Ves. 
jua.  158. 154.  4  Bro.  C.  C.  297. 


each,  the  memorial  was  T)f  one  annuity  of       II6.   So  in  another  case,  with  the  same 


imperfections,  where  plaintiff,  after  having 
failed  in  two  applications  at  law,  had  joi- 
ned in  an*  assignment  of  his  annuity  to  the 
defendant.  The  court  confined  the  ac- 
count to  tile  filing  of  the  bill,  lind  held  de- 
fendant entitled  to  the  original  comudera* 
tion^  though  exceeding  the  sum  paid  on 
the  assignment.  Bromley  v.  Hollandy  X. 
1800.  5  Ves.  610. 6i7y  Ol8.  But  this  de- 
cree was  reversed  by  EldoUy  C«  in  T. 
1802,  7  Ves.  S.  Coop.  9. 

117.  The  refusal  of  a  summary  appllca* 
tion  to  set  aside  an  annuity,  is  no  objec- 
I  tion  to  the  same  ground  being  taken  again 
1  upon  an  attempt  to  enforce  it.  S.  C. 
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118.  An  annuity  being  void,  the  me-  paid,  and  the  chance  turned  against  hint* 


morial  not  stating'  the  clause  of  redemp 
tion,  the  grantor  was  not  allowed  either 
the  costs  of  insurance,  or  of  supporting 
the  annuity,  for  the  insurance  is'part  of 
the  speculation.  Exp.  Shaw^  T,  1800. 
6  Yes.  620. 

'  119-  An  annuity  secured  by  bond,  and 
a' trust  of  rents  and  dividends,  being  void 
for  defects  in  the  memorial,  a  general 


Duf  T.  Atkinson^  Atkinson  v.  Purt^  T* 
1803.     8  Ves.  577. 

122.  Plaintiff  sought  by  his  bill  to  set 
aside  an  annuity  granted  by  him  and  one 
L.  on  their  own  lives  to  defendant^  se- 
cured by  bond  and  warrant  of  attorney, 
and  by  a  demise  of  real  estate.  Ths 
grounds  of  objection  were,  lst«  That  tha 
memorial  expressed  the  consideration  to 


account  was  decreed  of  the  purchase*  |  have  been  paid  at  the  date  and  executioa 
money,  from  the  actual  payment,  which 
was  sobseqaej3t  to  the  date  of  the  deeds, 
and  of  the  premiums  of  insurance,  paid 
by  the  grantee,  and  of  all  sums  received 
under  the  annuity  with  interest  respec- 
tively, and  on  payment  of .  the  balance 
and  costs,  the  deeds'  were  ordered  'to  be 
delivered  up  ;  the  bill  offering  to  pay 
principal  and  interest,  and  other  reason- 
able demands.    A  letter  from  the  ^otor 

written  prior  to  the  grant,  in  another  ne-   peared  by  the  receipt  indofsed^  and  bjr 
gociatioo,  which  did  not  take  place,  was  [  the  memorial,  but  it  waa  not  so  stated  in 


of  the  deeds,  wheroas  only  one  of  tbo 
grantors  executed  on  the  i^Ay  of  the  date, 
and  the  other  some  days  afterwards  at 
his  residence  in  Wales.  2dly.  That  the 
grantor  immediately  on  receiving  the  con* 
8iderati0n  paid  302.  to  the  attorney  for 
the  expense  of  the  transaction,  not  by 
way  of  a  colourable  reduction  of  the 
consideration.  Sdly.  That  the  considera- 
tion-money was  paid  by  an  agent  as  ap« 


iidmitted  as  evidence ;  but  only  that  he 
had  upon  that  occasion  proposed  the  in- 
surance of  his  life, 'as  a  reasonable  thing. 
Hoffman  v.  Cookt^  M.  1800.  5  Yes.  623. 
120.  The  annuity  act  with-  respect  to 
annuities  sub^sting  at  that  time,  only  re- 
strains the  action,  till  its  provisions  are 
complied  with,  not  limiting  the  time,  and 
does  not,  as  in  the  case*  of  subsequent 
annuities,  make  the  security  void.  In 
the  former  case   therefore,  the  bond  be- 


the  body  of  the  deed.  As  to  the  lstob« 
jection  M.  R.  said,  the  annuity  act  doea 
not  require  the  time  of  payment  to  be 
stated  either-  in  the  deed  or  memorial. 
The  deeds  in  this  case  could  not  be  said 
to  be  executed  till  completely  excuted, 
so  as  to  entitle  the  grantor  to  the  money* 
The  statement  io  the  memorial  therefore 
that  the  money  was  pud  upon  the  execup 
tion  is  substantially  fair  and  correct* 
(Coare  v.  Giblett,  4  East  85.     Underbill 


ing  by  accident  lost,  the  annuitant  was  I  o.  Horwood,  10  Ves.  279.)  2dly.  If  the 

admitted  for  the  arrears  of  the  annuity,  |  grantor  is  to  pay  for  preparing  the  deedg^ 

which  is  the  real  debt  in  equity.   Touimin 

V.  THct^  H.  1800.  :>  Ves.  235.— As  to 

cases  in  which  equity   will  assist  where 

annuities  are  void  by  the  act,  vidt  ante, 

sec.  Ti. 


121.  Stock  was  vested  in  trustees  to 
the  uses  of  a  settlement.  An  annuity 
was  granted  by  the  husband  out  of  the 
dividends  to  which  he  was  entitled  for 
life,  and  the  trustees  gave  the  grantee  a 
power  of  attorney  to  receive  the  di- 
tidends,  which  they  covenanted  not  to 
revoke  but  to  execute  any  other,  &c. 
This  annuity  requires  a  memorial  ;  not 
being  an  actual  transfer  within  the  8th 
section  of  the  annuity  act.  And  a  me- 
morial was  registered  accordingly,  but 
it  was  objected  that  it  did  not  state  the 
covenant  by  the  trustees,  or  that  the  con- 
sideration was  paid  to  the  grantee  by  a 
draft  drawn  by  a  third  person.  The  an- 
nuity for  these  causes  was  set  aside  but 
without  costs,  the  grantor  not  taking  the 


it  can  make  no  difference  whether  he 
pays  the  attorney  out  of  the  considera- 
tion-money or  any  other  fund,  but  if  aa 
extravagant  charge  is  made  as  a  colour, 
for  reducing  the  consideration,  it  is 
otherwise.  3dly.  As  to  the  question, 
whether  it  be  necessary  to  state,  not  only 
with  whose  money,  but  by  what  hand  the 
payment  was  made  ?  Considerable  doubt 
yet  remains,  but  it  is  one  of  the  points 
referred  to  the  judges  in  Ascough  v.  Mack- 
relh  now  depending  in  the  Lords.  It  has 
been  lately  resolved  in  Coare  o.  Giblett^ 
not  upon  the  annuity  act,  but  upon  the 
general  principle  of  law,  that  payment 
by  the  agent  is  payment  by  the  principal. 
In  the  present  case,  however,  th^  4>ttr- 
pose  of  the  act  is  substantislly  answered, 
by  inserting  Uie  name  in  the  receipt  in- 
dorsed on  the  deed,  so  that  whenever  the 
deed  is  produced,  the  fact  must  be  known, 
which  is  all  that  the  statute  requires. 
Phillips  V.  CrawfurdjU.  1803.  9  Ves* 


objecUon  till  the  consideration  was  re- 1 214.    On  appeal  from  his  Honour's  da- 
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eree,  the  Ld.  Ch.  affirmed  it  by  dismb-  • 
5tbg  the  bill.     E.  1807.  13  Yes.  475.       | 

123.  An  annaity  granted  by  a  feme 
covert^  charged  apon  her  separate  estate 
being  void  under  the  statue  for  want  of 
inserting  the  clause  of  redemption  in  the 
memorial,  the  consideration  cannot  be 
recovered  out  of  her  separate  estate, 
though  part  of  the  money  was  applied  in 
paying  the  fines  upon  admission  to  her 
copyhold  estates.  Janes  ▼•  Harris^  T. 
1804.  9  Ves.  486. 

124.  It  is  now  a  settled  point  that  the 
party  liable  to  pay  an  annuity -may  come 
into  equity  to  have  the  instruments  de- 
livered up,  upon  the  ground,  th^t  though 
Void  at  law,  they  may  be  used  for  the 
purposes  of  vexation.  S.  C.  Et  vide  Byne 
9.  Vivian,  Byne  v.  Potter,  5  Ves.  604. 
609*  Bromley  v.  Holland,  5  Ves.  6lO. 
7  Ves.  3  Hoffman  v.  Cooke,  5  Ves.  623. 
Duff  V.  Atkinson,  8  Ves.  677.  Underbill 
t.  Horwood,  10  Ves.  209* 

125.  The  first  clause  of  the  annuity 
act  direca,  that  a  memorial  shall  be  in- 
rolled  within  20  days  of  the  execution, 
and  shall  contain  the  day  the  deed  bears 
date.  The  question  in  law,  therefore  is, 
what  is  ^  the  day  of  the  date  ;"  it  cer- 
tainly means  the  day  of  the  execution— 
jt  may  be  otherwise  where  the  expres- 
t'loxk  is  ^  the  day  the  deed  bears  date,'' 
lut  whether  the  legislature  meant  *^  the 
day  of  execution,^  may  require  some  ar- 
gument. If  the  day  the  deed  bears  date, 
'means  expressly  the  day  put  upon  the 
'parchment,  that  certainly  may  be  a  day 
on  which  no  party  executes,  it  may  be  the 
day  on  which  some  execute  and  some  do 
not ;  and  then  the  question  is,  from  what 

'time  are  the  20  days  to   be  accounted. 

Suppose  two  bonds  were  executed,  one 

on  the  1st  January,  and  one  on  the  2d 
'  January,  and  the  bond  was  the  several 

bond  of  each,  and  no  relief  was  to  be 
'  had  in  equity  ;  then  a  memorial  enrolled 
*  to  the  22d  of  January  would  be  good  as 
'  to  the  man  who  executed  on  the  2d,  and 

bad  as  to  him  who  executed  on  the  1st. 
'  There  would  be  a  great  singularity  in 
'the  law,  if  those  words,  ^  the  day  of 
'  execution,"  and  ^  the  day  the  deed  bears 

date,'*  have  not  the  same  meaning 
'  Per  Eldam,  C.  in  UnderhiU  v.  Norwood, 

M.  1804    10  Ves.  228.— See  this  case 

more  at  hrge,  aiUs,  tit.  Annuity^  i.  pi.  28. 

126.  A  bonajide  sale  of  dividends  of 


stock  is    not   within  the    annuity    act. 
Broume  v.  lAkCj  £.  1807. 14  Ves.  302. 

127.  Ap  agreement  to  grant  an  annuity 
is  not.  within  the  annuity  act;  and  tlie 
execution  of  such  an  agreement  wan 
enforced  against  the  grantor's  executors. 
Nieldy.  Smith,  H.  1808.  14  Ves.  491. 
Vide  Jackson  9.  Lever,  3  Bro.  C.  C  605. 
Mortimer  v.  Capper,  1  Bro.  C  C.  156. 

128*  An  equity  of  redemption  being 
within  the  exception  of  17  Geo.  3.  f.  2& 
8.  8.  need  not  bo  enrolled  when  charged 
wi^  an  annuity.     Tucker  v.   ThursUm^ 
T.  1810. 17  Ves.  131. 

129*  Courts  of  eq uity  ha  ve  jurisdiction 
upon  objections  arising  out  of  defects  la 
the  memorial  of  *  enrolment,  and  have 
often  exercised  it;  and  therefore'  it  was 
held,  that  where  an  annuity  was  granted 
and  secured  on  the  dividends  of  stock 
standing  in  trust  {int*  al,)  for  the  grantor 
for  life,  it  is  not  within  the  exception  of 
the  annuity  act,(a)  and  an  omission  in 
the  memorial  under  the  statute  17  Geo.  3 
c.  26,  (repealed  by  53  Geo.  3.  c.  141.)  of 
a  proviso  for  staying  of  execution  under 
a  judgment ;  which  was  one  of  the  seen* 
rities  until  20  days  after  default,  was 
held  {n.taX.(b)  Held  also,  that  it  was  not 
necessary '(under  the  statute  of  17  Geo.  3.. 
c.  26.)  to  state  in  the  memorial  a  cove* 
nant  for  payment,(c)  or  any  particular 
remedy,  except  as  creating  a  trust  within 
the  act ;  and  as  to  the  necessity  of  sta- 
ting trusts,  the  court  doubted,  that  point 
having  been  questioned  by  the  court  of 
King's  Bench.(i^  Dupms  v.  Edwards^ 
E.  1811.  T,  1813.  18  Ves.  358.  V%de{a) 
Doff  e.  Atkinson,  8  Ves.  577*  (b)  Cun- 
ningham e.  M'Kenzie,  2  B.  &  P.  598. 
Orton  V.  Knight,  3  B.  Se,  P.  153.(c)  O'Cal- 
laghan  v.  Ingilby,  9  East  135.(df)  Defaria 
V.  Sturt,  2  Taunt.  225. 

130.  An  annuity  granted  in  considera* 
tion  of  a  reversionary  interest  in  stock, 
need  not  be  enrolled  under  statute  17 
Geo.  3.  c.  26.  for  nothing  was  imme- 
diately paid  to  the  grantor.  Broum  v.' 
botothwaite,  £.  1816. 1  Mad.  446.  Vide 
Crespigny  e.  Wintenoon,  4  T.  R.  790. 

131.  Where  an  annui^  has  been  duly 
regbtered  according  to  the  stotute,  it  is 
not  necessary  that  an  equitable  mortgage 
taken  afterwards  as  a  farther  security, 
should  be  also  registered.  Exp.  Price, 
H.  1818.  Buck  221. 
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Of  the  Assignmeni  of  an  Annuity. 

132.  An  assignmeDt  of  an  annuity  u  I  lest  every  annuity  slioold  ba  assigned,  in 
within  tiie  annuity  act ;  and  if  void,  tbe  order  to  avoid  objections.    This  decretf, 

however,  was  reversed  by  EUon^  C.  and 
an  account  directed  of  ine  consideratieii 
paid  by  ttre  original  grantee  of  the  annoU 
ty,  with  interest  at  five  per  cent,  and  of 
the  payments  of  the  annuity  to  the  gran* 
lee,  or  any  person  claimibg  under  him  by 
assignment  or  otherwise,  which  was  or* 
tdered  to  be  applied  in  discharge  of  the 
of  principal  and  interest ;  and  if  the  cdnd- 
deration,  with  interest,  shall  appear  fidly 
repaid ;  or  if  not,  upon  payment  by  the 
plaintiiT  of  what  sfaaO  be  remaining  due 
from  him,  the  securities  te  be  delivered 
up,  dse  whhoot  costs ;  the  Ld.  Ch.'s  opt« 
nion  being  in  fiivour  of  the  jurisdiction  ; 
that  the  principle  of  relief  is  not  redemp* 
tion,  hot  the  invalidity  ef  the  mnt;  aM 
that  the  assignee,  unless  under  special 
circumstances,  is  in  the  situation  of  the 
grantee.  Bromley  v.  HoUand^  T*  1800* 
5  Ves.  619.  reversedi  T.  1802.  7  Ves.  9. 


assignee  has  Ho  right  to  stand  iUtthe  place 
of  the  original  grantee,  whom  he  has  paid, 
for  wa|it  of  a  good  assignment ;  nor  will 
the  court  direct  an  assignment  if  the  20 
dnys  for  enrolling  the  memorial  are  elaps- 
ed, for  it  would  be  void  at  law.  D.  of 
BoitoM  V.  WiUumUy  T.  1793.  2  Yes.  jun. 
139.  4  Bro;  C.  C.  297* 

133.  The  memorials  of  assignments 
parts  of  a  subsisting  annuity  must  set  out 
all  the  securities  and  the  whole  transac- 
tions. Where  this  was  not  the  case,  the 
court  would  not  order  a  return  of  the  pur- 
chase-money out  of  the  arrears  in  court. 
S.  C. 

134  A  grantor  discovering  that  his 
annuity  was  bad,  and  complaining  of  dts* 
tress  or  circumvention  afier  he  had  joined 
the  grantee  in  an  assignment  of  it,  which 
be  ratified,  and  undertook  to  pay,  has  but 
a  slender  eqaity,  and  the  assignee  ought 


not  to  be  assisted;    but  Arden^  If,  ilfjOpop.9* 
would  not  refuse  n4iof  on  ttof  ground^! 

ANNtJITY  X. 

Of  iht  IU-fiur<3uut  and  Reitt^tion  of  an  Annuity. 

» 

135.  Plaintiff  was  entitled  to  an  v^nxn- 1  tion,   and  that  the  annuity  he  granted 
ty  of  200/  per  annum  for  life  out  of  Sir  I  ought  to  be  re-conveyed  on  bjs  payment 


R.  L.*^  estate,  who  was  his  eldest  bro- 
ther. Plaintiff  sold  to  It  D.  i50/.,  part 
of  the  annuity,  for  1050/. ;  and  in  the 
deed  there  was  a  proviso,  that  if  plaintiff 
ahbold  at  any  time  be  desirous  to  repur- 
chase the  said  150/.  per  aniMiat,  and  give 
SSz  months  notice  in  writing  to  R.  D«, 
his  executors,  d?c  and  pay  the  1050/., 
then  R.  D.,  his  executors,  &c.  should  re- 
ass^n  to  j^aintiff.  At  the  time  the  par- 
ties met  ior  die  execution  of  the  deed, 
plaintiff  was  in  perfect  health,  and  under 
the  age  of  22  years,  but  was  «  prisoner 
in  the  Fleet.  R.  D.  iosbted  upon  an 
indorsement  on  the  back  of  it,  and  signed 
by  plaintiff,  that  if  plaintiff  should  re- 
purchase or  redeem  the  said  150/.  per 
Ansmm,  it  should  be  upon  payment  of 
KKSOI.,  and  7^*,  and  all  arrears*  Plain- 
tiff now  brought  ^  bill  to  be  relieved, 
and  that  on  payment  of  what  shall  be 
due  for  principal  and  interest,  defendant 
may  be  decreed  to  reassign  the  annuity. 
Lord  Hardwicke  was  of  opinion,  plain- 
in  this  case  was  entitled  to  a  redemr* 


of  the  1050/.,  with  legal  interest,  plain<-> 
tiff  being  a  prisoner  and  in  distrem  at  the 
tim^,  he  was  obliged  to  sign  the  indorse- 
ment for  varying  the  original  agreement^ 
by  contracting  to  pay  the  75/.  and  all  ar- 
rears ;  and  his  Lordship  directed,  that  if 
any  sums  were  advanced  for  the  insu- 
rance of  plaintiff's  life,  they  should  be 
added  to  the  1050/.,  and  carry  interest: 
and  farther,  that  what  should  have  be^n 
received  on  account  of  said  annuity, 
should  be  applied  in  part  paymeiit  of  the 
principal,  interest,  and  insurance.  Lomo^ 
ley  V.  Hooper^  M.  1745.  3  Atk.  278, 279^ 
280. 

136.  There  is  litde  difference  between 
the  word  redemption  and  repurekase  ;  and 
in  the  indorsement  in  this  case,  they  are 
used  promiscuously,  which  shows  the 
parties  themselves  considered  it  as  a 
power  to  redeem:  S..C. 

137*  Lady  H.  gave  the  residue  of  her 
estate  in  trust  to  pay  the  produce  thereof 
to  Lady  D.  for  life,  for  her  separate  use, 
and  after  her  death  to  her  children,  and 
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appointed  B.  executor ;  Lady  D.  wanting 
money,  took  up  120/.  of  B.,  and  granted 
him  an  annuity  of  20L  during  his  life,  and 
directed  B.  to  pay  himself  out  of  the  pro- 
duce of  H.'s  estate  by  quarterly  payments, 
Ld.  Hardmcke  said,  l^ady  D.  might  con- 
tract to  raise  money  by  loanj  but  not  by 
annuity^  as  it  is  too  large  an  anticipation, 
and  therefore  she  was  allowed  to  redeem 
the  annuity  from  th»  beginning,, though 
.  naade .  irredeemable ;  and  the  payments 
dready  made  were  directed  to  be  applied 
in  discharge  of  the  interest  in  the  first 


life  of  t^e  grantor,  in  satisfaction  and  dis- 
charge of  a. debt,  with  power  to  re-pur- 
chase and  redeem  the  annuities,  iield 
part  of  the  personal  estate  of  th^  grantee. 
Longuet  v.  Scawenj  £.  1750.  1  Ves,  402* 
405, 

1S9-  The  eoart  leans  against  a  con- 
tract for  liberty  to  re-purchase,  where 
made  at  the  same  time  with  the  grant, 
and  endeavours  to  make  it  a  redemption* 
S.C- 

140.  Taking  aa  annuity  worth  nine 
years  purchase  at  five  years,  is  an  uncon- 


place,  and  afterwards  in  sinking  the  prin--  scientious  bargain,    and   the  court  wilt 
cipal,  and  the  residue  to  be  paid  out  of  the  .give  the  taker  no  assistance  in  a  bargain 


mroduce  of  the  testatrix^s  estate.     Caver^ 
leys  Dudley,  T.  1747-  3  Atk.  541. 


for  a  re-purchase.     Vaughan  v.  Thomas, 
H.  1783.  1  Bro.  C.  C.  556.   Vide  Heaths 


188.  A  grant  of  ai^ni^iities  during  the  '  cote  v,  Paignon,  2  Bro.  C.  C.  l67* 


APPEAL. 


From  tohencey  tohither^  and  for  tihtm  it  Kes^BL^JVlere  no^.(b) 


(a)  JFVom  whence ^  whither ,  and' for 

whom  it  Ues. 

1.  Appeal  lies  from  the  court  of  poli-> 
cies  in  London,  to  Chancery.  Johnson  v. 
Demnneerej  H.  1683.  1  Vernr.  223. 

2.  So  from  the  court  of  equity  at  Lan- 
caster, to  the  duchy  court.  Addison  v. 
Hindmarshy  H.  1686.  1  Vern.  443.(n) 

3.  So  a  person,  feeling  himself  injured 
by  a  general  order  of  a  court  not  made 
in  any  cause,  (as  for  the  filing  an  ancient 
record,  many  years  mislaid,)  may  appeal 
to  the  Lords,  and  the  person  at  whose 
instance  the  order  was  made,  cannot  de- 
cline the  Lords'  jurisdiction,  by  alleging 
that  it  is  original  and  not  appellate,  or 
that  many  not  before  the  house  are  inte- 
rested in  the  record.  Ld.  Wharton  v. 
Squirey  H.  1702.  Colles'  P.  C.  276. 

4.  So  in  a  libel  of  heresy ,'the  refusal 
of  a  citation  by  the  dean  of  archetf  was 
held  a  good  cause  of  appeal  to  the  dele- 
gates. Felling  v.  Whiston,  H.  1709. 
1  Com.  R«  199* 

5.  So  in  a  matter  of  ecclesiastical  cog- 
nizance, though  there  was  an  appeal  from 
the  presbytery  to  a  provincial  synod,  an 
appeal  lie9  to  the  Lords  from  the  lords  of 


session  in  Scotland.  Greenshidds  v.  Pro* 
vost  of  Edinburgh,  E.  1710.  CoUes'  P. 
C.  427. 

.  6.  So  from .  a  df  cree  in  the  Isle  of 
Man  to  the  King  in  council,  appeal  lies  ; 
and  no  words  in  a  grant  from  the  crowa 
can  deprive  a  subject  of  his  right  of  ap- 
peal, much  less  if  the  grant  be  silent. 
Christian  v.  Corren^  M.  17l6.  1  P.  W. 
329. 

7.  So  from  a  decree  made  in  the  pkn- 
tations,  appeal  lies  to  the  King  in  coun- 
cil. Fryer  v.  Bernard  or  Vemouy  M. 
1724.  2  P.  W.  262.  Sel.  Ch.  Ca.  5.  9 
Mod.  124. 

8.  So  from  the  Ld.  Ch.'s  decree  touch- 
ing idiots  and  lunatics,  to  the  King  in 
council  only.  Exp.  Fitt,  H.  1726.  3  P. 
W.  108  (n). 

9.  But  all  appeals  from  Chancery  to 
the  Lords  must  be  made  within  five  years 
from  the  signing  and  enrolment  of  the  de- 
cree. Hill  V.  White,  M.  1728.  Mos. 
30.  Smythe  v.  Clay,  H.  1770.  6  Bro. 
P.  C.  395  ;  and  the  enrolment  is  consi- 
dered by  legal  relation  to  be  the  act  of  the 
liame  day  on  which  the  decree  was  pro- 
nounced. S.  C. 

10.  So  an  appeal  to  the  Emperor  nqpst 
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From  tffX^Jtee,  wkither,  and  far 

be  brought  withia   two  years.    Hill  v. 
White,  sup* 

1 1 .  And  from  the  spiritual  coart,  with- 
in 15  days.  S.  C. 

12.  Ld.  Ch.  doabted  in  this  case,  whe- 
ther after  a  re-hearing  at  the  Rolls  it  was 
lit  for  him  to  re-hear  the  cause,  ot  whe- 
ther it  ought  to  go  4mmediately  to.  the 
Lords.  He  said,  it  is  obvious  that  jf 
the  rule  laid  down  by  Ld«  Tkmrlow,  iu 
Fox^\  Mdchrethy  H.  1789.  2  Cox  l&B. 
1  Harg.  Jar.  A^.  4!ri,  is  a  wholesome 
role,  there  shall  not  be  a  second  re-hear- 
ing, but  the  parties  are  to  go  to  the 
Lords  ;  and,  on  the  other  hand,  if  the 
practice  is  according  to  what  has  happen* 
ed  here,  that  where  the  case  begins  at 
the  Rolls  it  may  be  re-beard. there,  and 
here  again  upon  an  appeal  before  it  goes 
to  the  Lords,  tbe  suitors  will  have  the 
expense  of  four  hearings  in  one  case, 
and  three  in  the  other.  Ld.  Ch.  would 
set  however,  in  the  first  instance  which 
occurred  in  experience,  decline  tbe  duty 
of  hearing  the  cause.  His  Lordship  said, 
the  suitors  had  a  right  to  the  deliberate 
attention  and  judgment  of  every  court, 
in  every  stage  in  which  tbe  cause  might 
proceed,  according  to  the  coustitution  : 
and  there  could  be  no  circumstance 
under  which  he  would  permit  himself  to 
say,  that  as  the  cause  was  to  go  elsewhere 
he  would  ^ve  his  judgment  pro  forma 
only ;  for  if  it  should  be  thought  right  to 
prevent  the  like  in  future,  it  would  be 
much  better  done  by  some  rule  of  prac- 
tice, to  regulate  all  future  cases.  Brown 
v.  Higgs,  M.  1803.  8  Yes.  5^.  Affirmed 
In  Pari.  18  Ves.  192. 

13.  An  appeal  lies  at  the  suit  of  a  te- 
nant in  tail  in  remainder  against  a  decree 
affecting  his  rights  obtained  by  a  prior 
tenant  in  tail ;  and  such  remainder-man 
may  file  a  supplemental  bill,  to  make 
himself  a  party  to  the  former  suit  for  the 
purpose  of  appealing.  Gijfard  v.  Hort^ 
T.  1804.  1  Sch.  &  Lef.  S86. 

14.  ^ven  creditors,  not  parties  to  the 
5uit,  but  who  came  in  under  the  decree, 
may  appeal  or  re-hear ;  and  so  may  any 
person  having  a  right  in  any  way.  S.  C. 
Ibid.  409.  ^ide  Osborne  v.  Usher,  2  Bro. 
P.  C.  314.  Vidt  Bond  o.  Hopkins,  ipoU^ 
tit.  TitU. 

1 5.  The  abuse  of  the  right  of  appeal 
to  the  Lords  is  guarded  against  not  only 
with  reference  to  the  costs,  but  by  the 
pledge  of  good  cause  of  appeal,  under 
the  signature  of  counsel  monkhouse  v. 
Bedford  Corporation^  M.  Z8iO.  17.  VeS. 


whom  it  7ie5.(a) — Where  not  (b) 

380.  Et  vide  Ordo  Gen.  in  Domo.  Proc» 
15  Ves,  184.  Waldo  r.  Culey,  16  Ves. 
206.    Wilian  v.  Willan;  ib.  216. 

l6.  A  fact  misunderstood  by  the  court, 
and  not  introduced  into  the  decree,  may 
be  a  ground  for  appeal,  but  not  a  bill  of 
review.  O'Brien  v.  O^  Conner,  E.  1812. 
1 2  Ball  &  Be.  154.  Vide  Brend  v.  Brend. 
1  Vern.  213. 

IX-  The  resolution  of  the  Lordi  to  take 
th^ir  appeal  causes  in  rotation,  does  not 
preclude  their  discretionary  power  of 
calling  on  at  any  time  such  as  appear  to 
be  brought  before  them  merely  for  delay. 
Hearn  v.  Cole^  T.  1813.  1  Dow  t.  C. 
463, 

18.  Where  one  party  Appealed  to  the 
Ld.  Ch.  for  a  part  of  the  decree  affirmed 
en  a  re-hearing  at  the  Rolls,  and  tha 
other  party  had  previously  appealed  from 
another  part  of  the  decree,  the  second 
appeal  was  brought  up  to  the  first. 
Blackburn  v.  Jepson,  H.  18 14.  2  Ves.  & 
B.  359. 

19.  Where  a  decision  is  clearly  right, 
the  Lords  will  not  remit  the  cause  merely 
because  the  court  below  has  decided  it 
on  a  different  ground  from  that  on  which 
the  Lords  themselves  decide.  Young  v. 
Leven,  E.  1816.    4  Dow  P.  C.  138. 

(b>  Where  not. 

20.  An  appeal  lies  not  to  Chancerf 
from  a  county  palatine  ;  but  a  certiorari 
bill  may  be  brought  to  remove  the  cause. 
Partington  v.  Tarbock^  T.  1683. 1  Vern. 
177.  Jtnett  v.  Bishopp,  l  Vern.  184. 

21.  Nor  from  a  sentence  in  the  dele- 
gates, Bor  from  a  decree  on  the  stat.  of 

'  Charitable  Usies,  to   the  Lords.     Saul  v.. 
Wilson^U.  1689.  1  Vern.  118. 

22.  Nor  whore  the  matters  complained 
of  have  been  once  settled  by  the  Lords. 
Bampfield  v.  Popham^  H.  1697.  Coiles' 
P.C.2. 

23.  Nor  can  any  person,  not  a  party 
in  the  original  cause,  be  suffered  to  inter- 
plead by  a  petition  ef  appeal.  I^andcock 
V.  Shaeny  E.  1701.  Colles*  P.  C.  12. 

24.  H.  B.  was  sued  in  the  court  of 
chivalry,  for  usurping  his  armorial  bear- 
ing !  he  appealed,  and  petitioned  Chan^ 
eery  for  a  commission  of  delegates  to  de-r 
termine  his  appeal*  Ld.  Ch.  saw  no  ob- 
jection to  the  jurisdiction  of  the  court  of 
chivalry,  but  only  to  an  appeal  from  the 
acts  of  that  court  in  their  ordinary  juris-* 
diction  ;  and  tbe  question   was,  whether 

'  ao  appeal  from  that  court  will  lie  for  any 
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f^mn  wkmce^  wJUther^  and  for  whom  it  lies  (a).— Where  it  Kes  not. 
flOBteDce  but  a  defiDitive  one,  such  as  threl     27.  An  appeal  liet  not  from  the  cwirt 
dvilians  call  gravamen  irreparoMe.    Ld.  of  Exchequer  to  the .  House  of  Lords  In 
Ch.  did  not  think  this  was  such  a  sentence,  Ireland,  eoroplaining  of  an  order  made  in 
and  he  objected  to  issue  a  commission,  lest  that  court  12  years  before,  nor  after  five 
it  should  make  a  precedent  for  dilatory 
appeals ;  for,  as  the  court  of  Admiralty 
proceeds  by  the  same  law,*  it  would  be  an 
authority  for  appeals  from  the  interlocu- 
tory orders  of  tnat  courty  where  the  sm- 
tors  are  too  poor  to  admit  of  aflfected  de^ 
lay.     Petition  was  dismissed.     Sir  H. 
Blounfs  Ca.  T.  1737-     1  Atkl  295. 

25.  No  appeal  lies  to  the  House  of 
Lords  in  Ireland,  from  the  judgment  or 
decree  of  any  court  in  that  kingdom;  for 
the  statute  6  Geo.  I.e.  5,  only  declared 
what  was  the  old  law,  and  did  net  intro- 
duce any  new  one.  Vernon  t.  Vem^^n, 
E.  1740.  4  Bro.  P.  C.  S83.  •       ' 

26.  Nor  to  the  Lords,  against  an  order 
awarding  a  commission  of  lunacy  or  idio- 
cy, by  the  great  seal,  nor  against  any  pro* 
ceedings  touching  the  awarding  or  refu- 
sing such  commission,  Rochfort  v.  £.  of 
Ely,  H,  1768.  6  Bro.  P.  C.  329. 


years  (unless  disability  be  ^hown),  by  the 
95th  standing-order  of  that  house.  Ueamt 

V.  Brtfcoe,  £.  17S7.  I  Ri4g«^*  P«  ^  ^^9- 

28.  The  Lords  will  pot  (upon  appeal) 
reverse  a  decree  in  equity  founded  on  an 
order  made  by  consent.  Blundell  ▼. 
Macartney,  T.  1793.  2  Ridgw.  P.  C  557. 

29.  The  appellant  in  this  case  brought 
his  appeal  eTidendy  for  delay.  Per  El" 
donjC.  The  late  order,  of  the  Lords, 
which  requires  all  appellants  to  print  their 
ca3es  forthwith)  appiiea  generally  to  all 
appeab,.  and  its  object  ia  to  check  the 
abuse  of  appealing  merely  foY*. vexation  or 
delay,  and  improved  to  nave  thatefiect. 
Ld.  Ch.  erdered  the  present  appellant  to 
pay  over  the.mtiney,  on  security  ta  refund, 
if  the  decree  should  be  reversed.  Way 
V.  Foy,  H.  1812.  18  Ves>  452« 
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I.    Of  what  Things  an  Assignment  may  he  made,  and  where  the  Assignee  is  or 

is  not  liaw*    ' 
n.  Where  two  Assignments  are  made  of  the  same  Thing,  which  of  the  Az^ 

signees  shall  hold* 

ASSIGNMENT  AND  ASSIGNEE  I. 

Of  what  Thirds  an  Assignment  may  he  made,  and  where  the  Assignee  is  or  is 

not  liable* 


1.  One  settles  lands  so  that  in  case  his 
eldest  daughter  paid  60001.  within  six 
months  after  his  death  to  the  use  of  his 
other  daughters,  she  should  have  thelands ; 
b^t  if  she  failed,  the  second  daughter  to 
have  the  like  privilege.  The  six  months 
being  past  witnont  payment,  \irhether  the 
eldest  daughter  can  assign  over  this  privi- 
lege to  a  creditor  ?  Curia  adoisare  tndt 
Woodman  v.  Blate,  T.  169O.  2  Vem. 
166.  In  2  Vem.  222,  this  case  b  difie- 
rently  stated.  Nothing  is  there  said  about 
the  daughter's  assignment.  The  question 
there  isj  whether  the  court  can  enlarge 


the  tine  for  payment,  notwithstanding  the 
devise  over. 

2.  A  bill  of  exchange  was  given  by  A. 
for  value  received.  B.  assigns  it  to  C. 
for  a  just  debt ;  C.  brings  an  action  on 
this  biU  against  A.,  and  had  judgment.  A. 
brings  his  bill  10  be  relieved  against  this 
judgment,  becanse  ther^  wai  really  no 
value  received  at  the  time  of  giving  this 
billy  and  C.  would  have  no  prejudice^ 
as  he  might  still  resort  to  B.  upon  his 
original  debc  It  was  insisted  that  A. 
might  be  relieved,  against  B.,  or  anjr 
cleimnig  as  servant  or  factor  of  or  to  the 
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USB  of  B.  But  SamerSf  C.  S.  held,  that  C 
beieg  ro  honest  creditor^  and  coming  bj 
th'is  bill  fairly  for  the  satisfaction  of  a  just 
debty  he  could  not  relieve  against  him,  be- 
cause it  would  tend  to  destroy  tmde^  which 
is  carried  on  every  whore  by  bills  »f  ex- 
change ;  and  bis  Lordship  would  not  les* 
.sen  an  honest  cre<l iter's  security.  Anon. 
M.  1697.  Corny  ns  43.  *       ' 

3.  One  being  unduly  drawn  in  to  exe- 
cute a  conveyance  of  his  estate^  nftcr 
makes  his  will,  and  tliercby  devises  all  his 
land  to  be  sold  for  payment  of  his  debts. 
Held,  that  his  creditors  may  ^et  aside  the 
conveyance,  having  a  right  in  nature  of 
an  equity  of  redemption  as  the  testator 
himself  had,  which  may  be  assigned, 
though  urgtsd  that  it  was  iu  nature  of  a 
cAose  en  acUan^^nd  not  assignable.  Blake 
V.  Johnson,  H.  1700.  Pre.  Ch.  142. 


7-  A  possibility  cannot  be  assigned,* 
'but  it  may  be  released ;  for  it  is  unrea* 
sonable  there  should  be  an  incombrante 
on  any  man's  estate  which  cannot  be  di^ 
charged.  Thomas  v.  Fretmany  M.  1706 
2  Vern.  ^6S.  *A  possibility  may  be  both 
released  and  assigned.  Vide  liigden  v. 
Williamson,  3  P.W.  132. 

8.  A  chose  en  action  is  assignable  ia 
equity  upon  a  consideration  paid.  Crouch 
V.  3Iarfin,!A,  1707.2  Vern.  595. 

9..  A.  by  will  gives  300/.  to  a  feme  eo^ 
veri  without  creating  any  separate  trust 
of  it,  made  payable  out  of  a  reversion  ex- 
pectant on  an  estate  f«)r  life.  The  lega- 
tee's husband  makes  an  assignment  of  this 
legacy  to  trustees  for  the  benefit  of  his 
children;  and  after  by  will,  taking  notice 
of  the  legacy,  devises  it  in  like  manner  for 
I  (he  benefit  of  his  children,  and  makes  his 


4.  A  remainder  of  a  term  is  an  assign- 1  wife  executrix,  and  dies.     The  estate  for 
able  interest ;  as  if  J.  G,  being  possessed   life  drops,  and  the  widow  applies  to  tho 


of  a  term  ^  of  2000  years,  devised  the  es- 
tate to  his  wife  for  50  years,  if  she  should 
so  long  live  ;  and  aAer  her  decease  to  his 
son  for  50  years,  if,  &c. ;  and  after  his 
decease  to  his  two  grand-children,  for  the 
remainder  of  the  term.  One  of  the  grand- 
children assigns  his  interest  in  the  life  of 
the  fanher  or  grandmother.  Per  cur, — 
This  is  an  assigiiable  interest,  and  a  moie- 
ty passed  by  the  assignmc^nt.  So  decreed. 
KMgsladerv. Courtney ^T.  1700.  2  Freem. 


executor  of  the  first  testator  for  the  300/. 
legacy.  The  widow  and  executor  como 
to  an  agreement  that  she  should  accept  of 
200/.  in  full,  and  the  land  was  sold.  The 
widow  joined  in  the  sale,  and  the  200/. 
was  paid,  and  the  widow  gave  a  relelse. 
Bill  brought  by  the  children  for  the  300/. 
Icgncy  under  their  father's  assignment  and 
will.  Decreed  that  the  husl^nd  had  a 
power  to  extihguish  or  release  the  legacy* 
and  had  made  a  good  assignment  in  equi- 


238.     Kimpland  e.  Courtney,  2  Freem.   ty  (though  not  at  law  as  a  chose  en  action 
250,  seems  to  be  the  same  case.     FtWclonly),  which  he  confirming  by  his  will, 


Lampett's  Ca.,  10  Co.  51 ;  though  this  is 
a  stronger  case. 

5.  A  seaman  assigns  his  wages  to  J.  S. 
as  a  security  for  a  debt  he  owed  to  J.  S. 
and  died  intestate.  It  was  insisted  that 
this  was  only  in  nature  of  a  letter  of  at- 
torney, and  died  with  the  person,  and 
that  there  were  bond  debts.  Decreed,  J. 
S.  shall  be  paid  in  a  course  of  administra- 
tion. Mitchell  y.  Eades,  M.  1700.  2  Vern. 
391.  Pre.  Ch.  125$  where  it  is  stated 
that  the  seaman  made  a  letter  of  attorney, 
and  not  an  assignment ;  yet  same  resolu- 
tion. Vide  Crouch  v,  Martin^  fiost,  pi.  8. 
S.  P. 

G.  Husband  assigns  a  mortgage  ih  fee, 
or  a  chose  en  action^  which  be  lias  in  right 
of  his  wife.  This  will  not  bind  the  u^fe 
if  she  survives  Burnet  v.  Kifinaston,  M. 
1700.  2  Vern.  401.  Pre.  Ch.  118,  pi.  5. 
2  Freem.  239.  Vide  2.  Vern.  68.  Gilb. 
Rep.  98.  -2  P.  W.  1 1 1 .  Xia.  temp.  Talb. 
68  to  170.  1  Atk.  280.  459.  2  Atk. 
207. 

Vofc.  T.  J6 


hud  bound  his  wife  the  legatee.  The 
widow,  giving  no' notice  of  this  assignment 
to  the  executor,  should  be  answerable  for 
the  200/.  to  the  cliildren :  but  as  to  the 
100/.,  which  the  executor  had  drawn  her 
in  to  release,  he  should  stand  charged 
with,  for  he  ought  at  first  to  have  paid, 
the  whole  legacy  ;  and  though  this  legacy 
was  charged  on  a  fund  which  was  not  im* 
mediate  for  raising  it,  yet,  being  given  to 
the  wife  in  pneseniiy  when  the  fund  comes 
in,  it  shall  carry  interest  from  testator's 
dealh,  which  must  likewise  go  to  the 
children.  Atkins  v.  Dawbury^M,  1714.  - 
Gilb;  F-q.  Rep.  88.  Vide  I  Ch.  Ca. 
232.  3  Ch.  Rep.  90.  1  Roll.  Ab.  380. 
2  Vent..3C2.  ^  2  Vern.  391^'  428.  56S. 
595.  754.  . 

10.  A  dievisee  in  remainder  of  a  term 
articles  for  a  valuable  consideration  to  sell 
it.  Thij  is  a  good  assignment  in  equity, 
and  tho  devisee  in  remainder  is  aftor- 
war<ls  a  trustee  for  tho  purchaser.  Wind 
V.   Jehjl,  M.   1719,       I   P.    W.   574. 


90 


ASSIGNMENT  AND  A^SI^NEE  I. 
What  assignable. — LMiiiiy  of  Auigne^. 


Vide  Velsy  v.  Pinwell,  Pollexf.  44.  That 
a.  possibility  of  a  term  is  assignable  for  a 

food  consideration,  tdde  Theobald  v, 
)uffay,  9  Mod.  101.  Higden  ».  WiU 
IiamsoD^  3  P.  W.  132.  Fearne's  Cont. 
ReoK  439^ 

II.  A  chose  en  action f  though  not  as- 
signable at  law,  yet  is  so  in  equity,  where 
the  hu&band  may  assign  ir  ak>ne,  as  he 
may  amy  other  part  of  the  wife's  personal 
estate ;  so  may  a  contingent  interest, 
which,  the  husband  has  in  right  of  kis 


by  her  as  in.  her  right,,  to  have  her  share> 
&c.,  defendant  pleads  the  release  in  bar, 
and  Insisted  that  this  share  of  B.,  though 
a  possibility  only  at  the  4kne  of  the  re- 
lease, was  assignable Ja  equity,  though  not 
at  law  ;.  and  by  the  sane  reason  might  be 
released  in  equity.  Per  Ld.  Ch.,  cltoses 
en  aefion  and  possibilities  are  assignable 
in  equity,  if  made  upon  comideration  ;. 
but  here  bo*  eonsideration  appears,  and 
at  luw  a  possibility  may  be  released,  but 
this  is  a  demand  in  equity  mider  a  trust,. 


wife,  or  a  possibility  of  a  term,  which  and  therefore  shaU  be  supported  by  a  con- 


though  not  good  strictly  by  way  of  as- 
signment, yet  will  operate  as  an  agree- 
ment where  for  a  valuable  consideration. 
D.  of  Chandos  v.  Taibotj  T.  1731.  2  P. 
W.  608.  Vide  Jacob  e.  WilUams,.  t  P. 
W.  385.  Higden^  9.  WilMamsoii^  3  P.  W. 
132.  Theobald  o.  DufTay,  9  Mod.  101. 
Beckley  r.  Newland,2  P.  W.  182. 

12*  A  man  possessed  of  a  chose  en  ac- 
tion  in  his  own  right  may  assign  it,  though, 
without  any  consideration.  Ld,  Carteret 
V.  PaschalyT.  1733.  3  P.  W.  199-  This 
decree  was  a£Qif  med  ii>  the  Lords*  4.  Rre«- 
r.C.  168. 

1€»  If  the  wife  has  a.  judgment,  and  it 
is  extended  upon  an  elegilj  the  husband 
may  assign  it  without  a  consideration  : 
so  if  a  judgment  be  given  in  tcust  for  a 
feme  sole  wIk>  marries,  and  by  consent  of 
her  trustees  is  in  possession  oil  the  land 
extended,  the  husband  may  assign  over 
the  extended  interest ;  and  by  the  same 
reason,  if  the  feme  has  a  decree  to  hold 
and  enjoy  lands  until  a  debt  due  to  her  is. 
paid,,  and  she  is  in  possession  of  the  land 
under  this  decree,  and  marries,  the  hus^ 
band  may  assigoil  without  any  considera- 
tion, for  it  is  in.  nature  of  an  ex.U'nt, 
S.  C.  llde  CIcland  v.  Cleland^  Pre.  Ch.. 
63.  Blois  V.  Hereford)  2  Vern.,  501.. 
Pack<^r  V,  Windham,  Pre.  Ch.  4 12* 
i  Roll.  Ab.  358.  Turner's  Ca.,  I  Vern. 
7.  Tudor  r.  Samyue,  2  Vent.  270., 
Squib  r.  Wynn,  1  P.  W.  378.  Vide 
Jewson  V.  Moulson,  2  Atk.  417*  postj  x'lU 
Baron  and  Feme^  sect.  ix. 

14.  3000/.  Wds^to  be  raised  by  a  trust 
terra  ii>  a  settlement,  for  portions  of 
driughters.  as  should  be  living,,  and  not 
advanced  by  the  father  at  his  death. 
There  being,  several  daughters^  R,  one 
of  them^  after  she  came  of  age  in  the 
it(e-tjme  of  her  father,  and  whilst  unmar* 
ried,  releases  all  her  share  in  the  3000/. 
In  'ho  owri^'.r  of  the  inheritance.  B.  mar- 
clcs^  the  father  dies,  and  to  a  bill  brought 


sideralion ;  and  ordered  the  plea  te  stand 
for  an  answer*.    Robinson  v.  Bavasor,  H.. 
1734.  3  Yin,  Ab.  155,  pi.  29.  2  Eq.  Ab. 
90^  p).  18.  Vide  Ld.  Gray  v.  D.  of  Hamil- 
ton, 3  Vin.  Abv  155,  pi.  28.  2  Eq.  Ab.  88, 
pi.  11.  Theobald  r.  Duffay,  I  P.  W.  574, 
(n).  iligden  r.  Williamson,  3  P.  W.  132. 
15.  A,  b V  his  wiU  gave « two  legacies 
(o  his  daughter  B.  of  500/.  each,  one  o€ 
them  for  her  sole  and  separate  use,  she 
being  married  without  a  settlement.     A 
decree   was    obtained   for    placing    eut 
these  legacies  for  B.'s  benefit.     B.'s  hus- 
band, upon  petition  to  Lord  Macclesfield ^ 
obtained  an  order  (bis  wife  consenting) 
for  both  legacies,  by  consent,  to  be  laid* 
out  for  the  separate  use  of  the  il^ife.  The 
husband  and  wife  (she  being  19^  join  ia 
an  assignment  of  the  last  500/.  to  secure 
a  debt  to  D.,  and  the  husband  becomes  a 
bankruptw      D..   brought    a    bill  againstr 
tho    assignees    under    the    commission, 
and  also  against  tho  husband  and  wife ; 
and    Lord    King    decreed    the    assign- 
went  geod,  Hnd  the  residue  to  be  paid 
to  the  assignees.       The  wife    re- hears,, 
alleging  that  she  was  poor,  and  not  abW 
to  pteduce  the  order  of  Lord  Maccles' 
field.     Objected  that  the-  order  was  vo- 
luntary, and  did  not  bind'  creditors  $  ob- 
jected also  that  the  assignment  was  good,, 
it  being  of  her  separate  estate,  thought 
under  21,  and  that  infants  may  execute  a 
power  by  an*  attorney.      Ld.   Ch. — As 
to  tho  objection  that  the  order  was  vo- 
hintary,.  and  did  not  bind  creditors,  be^ 
said,  that  is  a  hard  censure  on  the  pro- 
ceedings of  the- court,,  and  such  settle- 
ments are  the  usual  practice,  and  this  pre* 
sent  one  is  according  to  the  will.    Where 
the  husband  makes  a  voluntary  provisioa 
for  the  wife  to  take  place  after  his  death, 
it  has  been  adjudged  fraudulent ;  but  here 
it  is  set  apart  immediately.     As  to  the 
assignment  itself,    he  admitted,  that  if 
the  feme  had  been  solo  it  had  not  beeai 
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ASSIGNMENT  AND  ASSIGNEE  I. 

What  auignable.— Liability  of  Assignee. 
gooa:  \mt  the  case  4s  stronger,  because  would  ensue  :  it  is  cas y  to  turt  a  ieiral 
Sir^ff  JL -^1"^  '"'''' ^  and  though  in  into  an  equitable  interest ;  andifpanS 
cases  of  mere  powers  or  authorities,  in-   mentary  provisions  as  to  a  leoal  in^il 

i^Lr^r^"'"'    *^u"^?^    .nothing   were  not  to  be  followed  as  to^hetS 
moves  from  them,  yet  this  is  an  interest,   ble  interests,  it  would  defeat  the  act  - 


and  can  no  more  be  departed  with  in 
equity  by  an  infant,  than  ty  an  infant's 
assignment  of  a  legal  estate  at  ?a  w.  De- 
cree Taried.  Hahev  v.  Badkam.  T. 
1734.  2Eq.Ab.  15lTpl.  19- 

l6b  As  at  law  an  assignee  tjf  a  term 

may  assign,  and  thereby  get  rid  of  his 

subsequent  rent,  and  the  covenants  which 

run  whh  the  land,  a  fortiori  ho  may  do. 

w  equity.       Valiant   v.    Dodemede,  T. 

iTAi.  2Atk.546.    FuTe  Lekeux  r.  Nash, 

2  Stra.  1221.  where  Lee^  C.  J.  grounded 

his  opinion  on  this  and  a  similar  case. — 

In  some  sorts  of  assignments  made  by 

tenants,  the  court  has  interposed.     Vide 

Treacle  r.  Coke,  1  Vern.  l65.     Philpot 

e.  Hoare,  2  Atk.  219. 

17.  A  husband  may  dispose  of  a  pos- 
sibility in  equity,  if  assigned  for  a  vaiua- 
t)le  consideration ;  but  it  must  be  aa  as-  <i 
stgnment  of  that  particular  thing,  and  not 
rest  only  on  intention  and  construction ' 
of  words  in  a  covenant.  Hawkins  v. 
Wy»,  T.  1743.     2  Atk.  549. 

1 8.  An  assignee  of  an  eiecutor  is  not 
liable  to  the  former  acts  of  the  executor, 
unless  there  appears  to  be  any  ihing  con- 
clusive. Toner  v.  Jw,  T.  1752.  2  Ves. 
469.  Vide  Nngent  »•  Giffard,  in  1738, 
cited  in  Jacoab  v.  Harwood,  2  Ves.  269. 

19*  Under  the  constitution  of  the 
Hand-in-Hand  Fire  Office,  the  heir,  t« 
whom,  upon  the  death  of  the  insured,  the 
property  being  freehold  descended,  can- 
not have  the  benefit  of  the  policy  without 
assignment.  Mildmay  v.  Folgham^  T, 
1797.     3  Ves.  471.  - 

20  Assignments  of  chases  en  action 
for  a  valuable  consideration  are  good 
against  creditors  under  a  commission  of 
tmnkruptcy.  Broum  v.  Heathcote^  M. 
1746.  1  Atk  160. 

21.  The  provisions  in  21  Jac  1.  c.  19. 
«.  Ill  with  respect  to  legal  interests,  must 
be  followed  as  to  equitable  ones ;  and  as 
to  choses  en  action^  equity  ought  to  fot- 


RyaU  V.  RoUe,  H.  1749.    1  Atk.  J 83* 

22.  A. possibility  is  assignable  in  equi- 
ty for  a  valuable  consideration  ;  and  love 
and  aflection  to  a  chiid  is  a  secondary 
consideration,  and   cfierates  by  way  of 

a|reement,  and  will  be  made  good 

Wright  v.  Wrigkt,  E.  1760.   I  Ves.  41 1. 

23.  Whether  the  shares  of  a  ship  «ot 
at  sea  are  within  21  Jac.  1.  c.  19.  s.  10, 
11,  or^ltether  the  transfer  of  a  bill  of 
sale  IS  sufficient  ddivcry  of  possession, 
and  also  whether  it  is  affected  by  the  re- 
gistry act,  flii»r«  »  Ezp.  Stadgroom,T^ 
1790.     1  Ves.  jun.  l63.  ' 

24.  Whether  the  office  of  registrar  of 
the    court   of   Chancery  is    assignable, 

rre  .♦  Coleman  v.  I>.  of  8t.  Albansy 
1796.  3  Ves.  25.  In  Drummond  v. 
p.  of  St.  Albansy  T.  I80a  5  Ves.  453. 
it  was  held  te  be  assignabie. 

25.  Bill  by  the  assignee  of  a  person 
who  had  made  a  general  conveyance  in 
trust  for  his  creditors,  and  aAerwards 
Uken  the  benefit  of  an  insolvent  act,  in 
respect  of  the  surplus,  against  the  as- 
signee, trustee,  and  mortgagees,  dismissed 
with  costs.  Spragg  v.  Sinks.  T.  1800, 
5  Ves.  583, 

26.  The  coart,  perhaps,  has  gone  toe 
far  in  permitting  assignments  of  rights  in 
accounts  to  be  taken  :  such  a  right  can- 
not be  parcelled  out  so  that  every  person 
may  file  a  bill^e  iai^resM  sua.    S*  C. 

27.  An  aaaignment  of  furniture,  &c. 
by  a  debtor  to  his  creditors,  in  satisfao 
tion  of  their  debts,  retaining  possession 
under  a  demise  at  a  rent,  and  afterwards 
taking  a  re^assigoment  from  some,  on  pay- 
ment of  their  debts,  with  interest,  though 
it  wodd  be  void  as  against  creditors,  will 
be  established  between  the  parties,  though 
the  answer  insists  that  the  deed,  though  ^ 
with  a  fraudulent  purpose,  made  ahso-* 
lute  upon  the  face  ef  it,  was  intended  only 
as  a  security;  and  I  he  circumstances 
precluding  any  legal  remedy.     Baldwin 


low  the  law;  if  not,  infinite    mischief* v.  Cawthorne,  T.  1812.  19Vcs.  166. 
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ASSIGNMENT,  &c.— AVERAGE  AND' CONTRIBUTION. 


ASSIGNMENT  AND  ASSIGNEE  II. 

Where  two  Assignments  are  made  of  the  same  Things  which  of  the  Assignees 

shall  hold* 


28.  Where  the  thing  assigned  is  only 
a  chose  en  action^  though  the  assignment 
be  witDout  notice,  yet,  as  no  legal  estate 
passes,  gut  prior  est  in  tempore  potior 
est  injure,  Tourville  v.  NoishyT.  1734. 
S  P.  W.  308.  Reg.  Lib.  B.  1733.  fo.  461. 
twmine  Tourville  v*  Spelman. 

29.  If  there  are  two  executors  who 
are  also  iugatees,  and  one  of  them  for  a 
raluablo  coiuAderation  assigns  part  of  his 


residiuum  to  A.,  and  afterwards  for  a  va- 
luable consideration  assigns  his  whole 
residiuum  to  the  other  executor,  if  both 
are  but  choses  en  actiony  the  first  lonsc 
take  place.  Bract  y.  D>  of  Marlborough, 
M.  1728.  2F.  VV.496. 


See  more  under  Landlord  and  Tenant, 

Mortgage, 


AVERAGE  AND  CONTRIBUTION. 

I«  Jfi  what  Cases  there  shall  be  an  Average  and  Contribution. 
II.  In  what  Proportions  an  Average  and  Contribution  shall  be  made* 

AVERAGE  AND  CONTRIBUTION  I. 

In  what  Cases  there  shall  be  an  At^erage  and  Contribution. 


1.  A  man  indebted  by  several  mort-f 
gages,  judgments,  bonds,  and  simple  con- 
tracts, settles  his  estates  for  payment  of 
his  debts.  The  real  securities  shall  be 
first  paid,  and  then  the  bonds  and  simple 
contract  debts  in  average.  Child  v.  Ste* 
tens,  M.  1682.     1  Vern.  101. 

2.  Settlement  to  pay  100/. />er  annum 
to  the  heir,  and  afterwards  to  raise  100/. 
a  piece  for  younger  children,  to  be  paid 
according  to  their  seniority  ;  in  case  of 
a  deficiency  they  shall  all  be  paid  in 
average.  Brathwaite  v.  Brathwaite,  M. 
16S5.     1  Vern.  3r^5. 

3.  Where  the  issue  and  jointress  claim 
hy  the  same  settlement,  if  there  bo  a 
prior  incumbrance,  the  jointress  shall 
contribute  and  bear  her  proportion,  and 
not  lay  the  whole  burden  on  the  heir. 
Carpenter  v.  Carpenter,  H.  1686.  1 
Vern.  440. 

4.  A  lessee  for  years  makes  several 
under-leases :  the  estate  is  out  of  repair, 
and  the  original  lease  avoided  for  non- 
payment of  rent ;  and  some  of  the  under- 
lessees  bring  a  bill  to  be  relieved  against 
the  forfeiture :  equity  will  not  apportion 
the  reot^  nor  relieve   plaiutifis,  but  on 


payment  of  the  whole  rent  in  arrear,  and 
rapairing  the  premises:  but  having  so 
done,  they  may  compel  the  rest  of  tho 
under-tenant$  to  contribute.  •  Webber  v. 
SmitkyT.  1689.     2  Vern.  103. 

5.  One  conveys  to  the  use  of  himself 
for  life,  with  power  to  mortgage ;  re- 
mainder to  trustees  to  sell  to  pay  all  hia 
debts,  and  dies  indebted  by  judgments, 
bonds,  aiid  simple  contract.  This  deed 
is  fraudulent  as  to  the  judgment  crodi* 
tors,  and  they  shall,  not  be  compelled  to 
take  a  satisfaction  in  average  with  the 
other  creditors,  having  no  notice  of  the 
settlement.  Tarback  v.  Marbury,  T. 
1705.     2  Vern^5lO. 

6.  An  estate  being  considerably  mort- 
gaged, was  devised  to  A,,  and  several 
specific  legacies  were  left  to  others.  The 
surplus  is  not  sufficient  to  discharge  the 
debt.  All  the  specific  legatees  shall  con« 
tribute  towards  the  discharging  the  mort« 
gage  before  the  mortgage  premises  shall 
be  affected  ;  for  the  covenant  to  pay  the 
money  makes  it  a  personal  debt,  and  the 
real  estate  shall  never  be  put  in  average 
with  the  personal.  Wam^  v.  Hayes, 
ir06.     W.Kel.3. 


AVEJIAOE  AND  CONTRIBUTION  I- 
in  what  Casts  allowed. 
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7»  A  creditor  who  obtains  judgment  | 
after  the  debtor  has  made  a  conveyance 
of  his  estate  for  payment  of  his  debts, 
sbali  be  paid  only  in  average.  Stepcnsoa 
V  Hajfward^  II  1710.  Pre.  Ch.  SlO. 
Fu^e  Pre.  Cb.  190.  2  Vern.4S5.  1  Lq. 
A6.  142,  pi.  6.  10  Mod.  A2Q.  16  Via. 
tit.  Paymeuty  282.  pi.  6.  9. 

8*  One  seised  in  fee  of  the  manors  of 
A.  and  B.  mortgages  A.,  and  by  will 
charges  all  his  real  estates  with  the  pay- 
ment of  his  debts,  and  devises  A.  to  C. 
and  B.  to  D.,  and  dies.  The  devisee  of 
A.  shall  compel  the  devisee  of  B.  to 
contribute  to  pay  the  mortgage  on  A. ;  but 
if  the  will  proves  void^  then  no  contribu- 
tion. Carter  v.  Bamardistony  M,  1718. 
1  P.  W.  505.  Vide  Babingtou  r.  Green- 
wood, 1  P.  VV.  531.  Howell  V.Price,! 
P.  W .  295.  and  notes  there^  on  the  point 
of  contribution. 

9.  One  by  will  charges  all  his  estate 
with  his  debts,  and  dies,  seised  of  free- 
hold and  copyhold  estates,  which  he 
particularly  disposes  of  by  his  will.  The 
copyhold,  tliough  not  surrendered  to 
the  uso  of  his  will,  shall  yet  be  applied 
to  the  payment  of  the  debts,  pari  passu 
with  the  freehold.  Harris  v.  IngltdeWj 
H.  1730.  3  P.  W.  96.  This  is  not  now 
received  as  the  law  of  the  courts  of 
equity,  which  supply  the  want  of  a.sur- 
render  of  a  copyhold  estate  in  favour  of 
creditors,  so  far  only  as  may  appear  ne- 
cessarv  for  the  payment  of  the  debts. 
Vide  Drake  r.  Robinson,  1  P.  W.  443. 
Hazlewood  ».  Pope,  3  P.  VV.  322.  Ma- 
labar V.  IVlalabar,  Ca.  temp.  Taib.  78. 
Combs  o.  Gibson,  1  Bro.  Ch.  Rep.  273. 
Ilillier  v.  Tarrant,  Forr*  288,  n.  etvide 
3  P.  W.  98,  notes. — But  this  is  to  be  un- 
derstood of  the  legal  estate-  only,  for  an 
equitable  estate  of  copyhold  wrll  pass  by 
such  devise  without  a  surrender.  Vtde 
Car  V.  Ellison,  3  Atk.  73.  Tufnel  r. 
Page,  Barnard.  9.  Allen  v.  Poulton, 
1  Ves.  12  !•  Macnamara  r.  Jones,  1  Bro. 
C.  C.  481. 

10.  If  lands  be  charged  with  payment 
of  debts,  and  part  be  devised  to  A.  and 
other  part  to  B.  &ct  the  creditors  can- 
not be  paid  out  of  lands  till  the  Master 
has  certified  the  proportion  which  each 
devisee  is  to  contribute  :  but  if  the  Mas- 
ter certifies  that  the  debts  will  exhaust 
the.  whole  real  estate,  then  the  creditors 
roay  proceed  against  any  one  devisee  for 
the  whole.  S.  C.  Vide  Noys  r.  Mor- 
daunt,  2  Vern*  581.  Streat field  r.  Str cat- 
field,  Ca.  temp.  Talb.  176.  &c.  I 


.  11.  One  dies  indebted  by  bond  and 
seised  in  fee  of  lands,  part  of  which  he 
devises  to  J.  S.,  and  the  other  part  to  his 
beir  at  law :  though  this  lattor  devise  is 
void,  (as  to  the  purpose  of  making  the 
heir  take  otherwise  than  by  descent,) 
vet  it  sbowB  the  testator's  intent  that  the 
heir  should  have  his  land ;  and  there- 
fore (as  it  seems)  the  land  devbed  to 
J.  S.  and  the  other  lands  devised  to  the 
heir,  shall  contribute  in  propoition  to 
pay  the  bond  debts.  S.  C.  3  P.  W.  367* 
n.  Vide  Howell  v.  Price,  >  P.  W.  294,  n. 
Long  V.  Short,  1  P.  W.  403.  Clifton  r. 
Birt,  I  P.  W.  678.  O'Neal  t;.  Mead, 
IP.W.  693. 

12.  If  one  who  confesses  a  judgment 
aliens  part  of  his  land,  and  the  rest  de- 
scends, the  heir  shall  not  have  contribu- 
tion against  the  purchaser.  Hervey  v« 
Woodhause^  1731.  Sel.  Ch.  Ca.  3.  4.  W. 
Kel.  3. 

13.  A  tenant  in  tail  subject  to  an  in- 
cumbrance, exchanges  part  of  the  es- 
tate, and  sufiers  a  recovery  of  other  part 
which  he  sells.  The  land  takoQ  in  ex- 
change is  subject  to  no  part  of  the  in- 
cumbrance, but  the  whole  must  be  borne 
by  the  remainder.  Kirkham  t.  Smith, 
T.  1750.  1  Ves.  258.  Amb.  518.  Vide 
Lloyd  p.  J ohnsy  post,  pi.  17^ 

'14.  An  annuitant  for  life  out  of  lease- 
hold is  not  bound'  to  contribute  toward* 
the  expense  of  renewal.  MaxwaH  v. 
Ashty  M.  1752.  I  Bro,  C.  C.  444.(a) 
Vide  Stone  v.  Theed,  2  Bro.  C.  C.  243. 

1 5.  A.  created  a  trust  for  the  payment  of 
incumbrances,  out  of  the  rents  and  pro- 
fits of  his  real  estate,  part  of  which  be- 
ing subject  to  the  arrears  of  a  rent  charge 
to  the  crown,  was  discharged  by  a  privy 
seal,  provided  jC5000  be  paid  to  B.  and 
C,  for  securing  which  a  term  was 
creatied  by  act  of  parliament :  Held,  that 
this  was  a  debt  affecting  the  estate, 
and  not  within  the  trusts  of  the  deed, 
and  therefore  that  the  tenants  for  lifo 
must  keep  down  the  interest.  E.  ofPe- 
terboroughy-  3iordaunty  H.  1759. 1  Eden 
474.  Vide  Tracy  ».  Hereford,  2  Bro. 
C.  C.  128.    Penrhyn  v.  Hughes,  5  Yes. 

107. 

16.  A  creditor  having  five  bonds,  one 
of  which  had  been  paid  before  bill  filed; 
afterwards  a  decree  that  the  specialty 
creditors  should  abate  in  proportion.  He 
shall  not  be  called  upon  to  bring  back 
what  he  had  received,  but  only  sliall 
abate  on  the  outstanding  debt*  Lothian 
v.  Hasel,  H.  1793.    4  Bre.  C.  C.  l67- 
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AVERAGE  AND  CONTRIBUTION  L  &  H- 


In  what  Casu  allowed. 

17*  No  contribution  will  be  allowed  in 
favour  of  ft  remaioder-man ,  who  might 
have  been  barred^  towards  an  incum- 
brance, in  respect  of  an  estate  sold  by 
a  prior  tenant  in  tail.  Uoyd  ▼.  Johnty 
T.  1804.  9  Ves.  ^S,  Vide  p^tt^  tit.  Es- 
iaUj  iv.  more  fully.  .  Vide  elumt,  Kirk- 
ham  V.  Smith,  1  Ves.  258.  filake  «. 
Blake,  3  P.  W.  10.  (n) 

18>  No  contribution  will  be  decreed 


what  Proportions* 

in  favour  of  one  surety  against  another, 
whose  engagement,  as  appeared  from 
his  bond,  as  also  from  parol  evidence, 
was  enly  as  collateral  surety^  not  as  co- 
surety and  whose  liability  was  limited 
to  a  default  of.  payment  by  the  other 
surety  who  was  iguorant  of  such  col- 
lateral security  being  given.  Craythnme 
v.  SmfUmme,  T.  1807^     14  Yes.  iGa 


AVERAGE  AND  CONTRIBUTION  II. 

Jit  lohat  Proportions  an  Average  and  Contribution  shaU  be  made^ 


19.  Wliere  one  devised  lands  in  mort- 
age to  At  for  life,  remainder  to  B.  in 
fee,  A.  shall  contribute  one-third  of  the 
mortage  money.  Cornish  v.  BHew^  H. 
1676;  1  Ch.  Ca.  271.  *  Finch  220. 

20.  A  mortgage  is  devised  to  A.  for 
Tife ;  remainder  to  B.  in  fee.  If  the 
mortgage  is  redeemed,  the  money  shall 
be  paid  to  them  in  proportion  to  the  va- 
lue of  their  estates,  viz.  one-third  to  the 
tenant  for  life,  and  two-thirds  to  the  re- 
nainder-man.  Brent  v.  Best^M.  1682. 
1  Vern  70. 

21.  Lands  subject  to  a  mortgage  are 
devised  to  A.  fqr  life,  remainder  to  B. 
in  fee.  A.  redeems  and  dies. .  Per  cur. 
Had  B.  come  in  the  life-time  of  A.  he 
should  have  paid  only  two-thirds  of  the 
money,  but  now  the  executor  of  A.  wbo 
«njoyod  but  for  a  year,  must  make  an  al- 
lowance only  for  the  time  that  A.  en- 
joyed the  esUte.  Cl^fat  v.  Batteson^  T. 
1686.     1  Vern  404. 

22.  J.  S.  made  a  settlement  on  him- 
self for  life,  then  to  trustees  for  99  years, 
to  raise  X500  a-piece  for  his  three  nieces, 
payable  at  21  ;  remainder  to  plaintiff  for 
life ;  remainder  to  his  first  son  in  tail ; 
remainder  over.  Bill  by  plaintiff  to  be 
let  into  possession,  paying  his  propor- 
tion of  the  £l500  charged,  £500  of 
which  was  due  presently,  and  the  rest 
infuturo*  Decreed  plaintiff's  estate  for 
life  to  bear  £700,  and  those  in  remain- 
der £800 ;  but  if  the  other  £800  should, 
under  the  limitations,  become  payable  in 
plaintiff's  life,  be  was  to  pay  it,  and  the 
99  years  term  should  be  his  security  for 
reimbursement.  Kites  v.  Rivesy  H.  1690. 
Pre.  Ch.  21.  Fide  Nightingale  r.  Law- 
don,  1  Bro.  C.  C  440,  as  to  the  propor- 
tion tenant  for  life  shall  bear  with  the 


I  remainder-man,  in  fines  and  renewals 
where  it  is  said  that  in  a  beneficial  lease, 
tenant  for  life  renewing,  the  fine  shall  be 
apportioned  according  to  the  number  of 
years  unexpired,  and  the  respective  in- 
terests of  the  parties ;  and  in  Stone  o. 
Theed,  2  Bro.  G.  C.  243,  the  fines  were  ' 
decreed  to  be  paid  out  of  tbe  accumu- 
lated fund,  and  not  apportioned  between 
the  tenant  for  life  and  remaiqder-man. 

23.  An  estate  in  mortgage  settled  oa 
A.  foriife,  remainder  to  B.  in  fee.  Te- 
nant for  life  shall  bear  two-fiflhs  of  the 
principal  and  interest,  and  the  remain* 
der-man  three-fifths.  James  v.  Hailes,  E. 
1692.  Pre.  Ch.  44.  Vide  Ponrhyn  v. 
Hughes,  5  Ves.  107.  posi^  tit.  Estate^  vi. 

24.  A.  devised  a  rent-charge  to  B., 
and  another  rent-diarge  to  C,  both  issu- 
ing out  of  the  same  Und,  and  with  the 
like  clause  of  entry,  but  the  land  was  in- 
adequate to  answer  both  ;  both  were  ia 
arrear,  and  each  brougiit  his  ejectment, 
and  recovered.  Defendant  being  in  pos- 
session, the  other  grantee  brought  his 
bill  to  have  an  account  of  the  profits,  and 
that  one  moiety  miffht  be  applied  to  sat- 
isfy his  arrears,  wnich  was  decreed  ac- 
cordingly. Eure  V.  Eurey  H.  I697*  1 
£q.  Ab.  115.  pi.  15. 

25.  A  freeman  of  London,  having  two 
daughters,  devises  600/.  a-piece  to  them, 
and  makes  his  wife  executrix.  By  an 
estimate  it  appeared  that  his  personal  es- 
tate at  his  death  was  18,000/.  to  6000/. 
of  which  the  widow  being  entitled.  A, 
her  second  husband,  in  consideradoa 
thereof,  settled  a  jointure  of  600/.  per 
annum.  Afterwards  a  loss  of  12,000/. 
bcfel  the  freeman's  estate  :  and  though 

I  the  wife  was  dead,  and  it  was  urged  that 
Uho  second  husband  was  a  purchaser  of 
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ker  fbrtuiie,  yet  decreed  thattlie  daagfa- 
(er  should  have  a  proportioaable  recom- 
pense out  of  the  6(X)0^  FagM  v.  H^s^ 
kiu9,  H.  1715.  Pre.  Ch.  43J.  Gilb.  Eq. 
Rep.  111«  335.  la  Mead  v»  Lord  Orrecy, 
3  Atk.  240y  Mr.  VerDon  expressed  him- 
self dissatisfied  with  the  decree  ia  this 
^  cause  ;  but  Ld.  Hardmckt  said,  be  coeld 
see  DO  ground  lor  it. 

26.  One  seised  in  fee  of  land,  and  pos- 
sessed of  other  land  ibr  a  term  under 
lease,  devises  the  fee  to  A.  and  the  term 
of  years  to  6.  and  dies  indebted  on  bond. 
Upon  a  deficiency  of  assets,  they  shall 
cooCribate  ^roportionably  ;  but  if  A»  had 
been  residuary  legatee,  he  should  have 
paid  the  debts.  Long  v  Shorty  H.  1717. 
1  P,  W.  404.  2  Vern.  756.  Note.  The 
will  was  made  since  3  and  4  W.  &  M. 
against  fraudulent  devises.  Every  devise 
of  land  is  specific.  Vide  Fonester  v. 
Lord  Leigh,  Amb.  171  •—See  more  of 
contribution  and  marshalling  assets,  in 
Clifton  V.  Burt,  1  P.  W.  678.  Haslewood 
».  Pope,  3  P.  W.  3S2. 

27*  By  marriage  articles  it  was  agreed 
that  6000/.  4n  trustees'  hands  should  be 
laid  out  in  land,  to  be  settled  on  the  hus- 
band for  1/fe,  remainder  to  the  wife  for 
life  for  her  jointure ;  remainder  to  the 
first,  &c.  son  of  the  marriage  in  tail  male, 
chargeable  with  2000/«  for  younger  chil- 
dren, remainder  to  the  husband  in  fee. 
The  marriage  took  eflect,  and  6000/. 
being  vested  in  lottery  annuitfes^  was  by 
consent  of  the  hus&awl  and  wife  laid  out 
in  South  sea  stock,  by  which  a  loss  of 
3000/.  happened.  On  a  bill  by  the  only 
son  of  the  marriage  and  four  infaut 
daughters  against  the  trustees  for  an  ex- 
ecution of  the  trust,  decreed  the  son  to 
bear  two  thirds  of  the  loss,  and  the 
yettoger  children  one  third,  (according  to 
their  propertions..)  Chambers  v.  CkamberSy 
T.  1730.  Fitzgib.  127. 

28.  Lease  of  a  coal'  mtne^  reserving 
rent.  A.,  the  lessee,  declares  himself  a 
trustee  fbr  five  persons,  to  each  a  fifth. 
The  five  partners  enter  upon  the  work, 
and  take  the  profits '  of  the  mine,  which 
afterwards  becomes  unprofitable,  and  the 
lessee  insolvent.  Decreed,  that  the  cestui 
que  trusts  should  contribute  each  one  fifth 
tewards  satisfying  plaiotifT  the  arrears  of 
rent  that  had  incurred  during  the  time 
tliey  had  concerned  themselves  in  taking 
the  profits.  Clavering  v.  Westhyj  M. 
1735,  3  P.  W.  402,  ei  vide  note.  Vide 
Chancellor  v.  Poole,  Doug.  7^5.  In  Lib. 


Reg*  A.  1735,  fo.  ^^  S.  C.  nomine  Chi* 
vering  o.  Reed. 

29.  A  church  lease  for  three  lives  was 
devised  in  trust  fer  testator's  widow  for 
life,  remainder  to  his  sou  in  tail,  one  life 
eipiring  during  his  widow's  life.  Qu€trtp 
Ax  whose  expense  should  the  renewal  be 
mqdeP  Per  Ld.  Ch. — ^Where  a  legal 
restate  of  this  kind  is  devised  to  one  for 
life,  remainder  over,  and  the  tenant  for 
life  is  one  of  the  persons  upon  whose  life 
'the  Jease  is  held,  there  is  ne  reason  he 
should  be  at  any  expense  in  adding  ano- 
ther life,  because  the  lease  is  as  durable 
as  his  interest.  So  where  it  is  giveo  m 
trust  in  the  same  manner,  and  the  cestui 
que  trust  Is  one  of  the  lives  named  in  the 
lease,  th«s  court  will  net  compel  the  trus- 
tees to  surrender  that  lease,  ia  order  for 
the  renewal  at  the  expense  of  the  cestui 
que  trust  for  life.  In  the  present  case^ 
the  cestui  que  trust  for  Hfe  has  a  chance 
of  a  benefit  from  the  renewal,  and  the 
son,  who  has  the  remainder  in  tail,  has  no 
more  than  a  chance  of  benefit ;  therefore 
**  it  ia  but  reasonable  that  the  widow 
should  contribute  to  the  expense  of  tho 
renewal :  and  as  to  the  proportion,  the 
rule  iSy  that  the  tenant  for  life  shall  pay 
one  third  of  the  charge,  or  keep  dovVi  the 
interest,  and  that  seems  reason«tble  in  this 
case.  The  widow  accordingly  paid  one 
third  the  expense.  Vemey-  v.  VemeVf 
E.  1750.  Amb.  88.  Vide  I  Yes.  428,  & 
C.  where  it  is  said,  the  computation  of 
tenant  fur  life  bearing  one  third  was  a 
wrong  rule,  as  being  teo  low.  Vide  antCy 
Rives  e*  Rives^  pk  22,  and  Nightingale  v* 
Lawson,  and  Stone  v.  Thced,  there  mea^ 
tioned.  S.  C. 

SO.  Tenant  for  life  of  an  estate  for  lives, 
being  himself  one  of  there,  it  is  not  com  • 
petent  to  the  remainder-man  to  compel 
him  to  contribute  to  the  expense  of  a  re- 
newal, if  it  is  a  legal  estate.  8ed  quarcj  if 
a  trust.  Whiter.  WhitCy  T.  1798.  4 
Ves.  33,  et  vide  Verney  e.  Verncy,  antc^ 
Upen-appeal,  Ld.  Eldon  held,  that  though 
the  old  rule  throwing  one  third  of  the  fine 
for  renewal  upon  tho  tenant  for  life,  does 
not  now  prevail;  tlie  tenant  for  life  in 
general  cases  must  contribute  beyond  the 
interest,  in  proportion  to  the  benefit  hta 
takes ;  but  in  this  case  the  testator  having 
provided  a  fund  for  renewal,  the  tpnUnc 
for  life  might  put  in  his  own  life,  and  was- 
not  under  an  obligation  to  renew  farther 
thnn  to  permit  a  mortgage  for  raising  tho 
funfi.  The  decree  was  lilercforo  affirmed  ^ 
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inserting  expressly  that  tbe  tenant  for  life 
oaght  to  have  kept  down  the  interest 
WhitB  ▼.  Whitej  T.  1804.  9  Ves.  554. 

Si.  The  contribution  of  a  tenant  for 
life  towards  a  renewal  fine  now  is  in  pro 
portion  to  his  enjoyment^  and  not  one- 


thirdy  as  formerly,  nor  confined  to  keep* 
ing  down  the  interest  of  a  mortgage.  Al-^ 
Ian  ▼.  Backhonse^  T.  1813.  2  Ves.  &  B. 
65.  Ct  vide  Ld.  Penrhyn  v.  ihighee, 
M.  17».  5  Ves-  107.  S-  P. 


AWARD. 

I.  Of  Arbitrators^  their  Power  and  Duty,  (a)     PuntshmetU  for  Neglect 
or  Abuse. {b) 
It.  Of  the  Submission.{c)     Parties  thereto.{il) 

III.  Where  examinable. {e)  Where  confirmed. {ii)  Where  set  aside.{g)  Ex- 
ceptions.{h\  Disobcdisnce  and  Punishment^iy)  and  of  the  Award 
generaUy.{k) 

AWARD  L 

Of  Arbitrators^   their  Power  and   Duty.{s)     Punishment  for  Neglect  or 

Abus€.{b) 


(a)  Of  Arbitrators^  their  Power  and 

Duty* 

1.  Arbitrators  were  to  make  their 
award  on  or  before  the  27th  March.  They 
have  the  whole  day,  and  the  umpire  has 
no  power  on  that  day.  Anon,  £•  lG89- 
2  Vern.  100. 

2.  Arbitrators  cannot  delegate  their 
power.  Lingood  v,  Eadty  11.  1742.  2 
A  Ik.  503. 

3.  Arbitrators  need  not  chalk  out  the 
method  by  which  their  award  is  to  be 
carried  into  execution.  S.  C. 

4.  Arbitrators  have  no  power  to  exa- 
miue  on  oath,  under  the  usual  clause  of 
reference  in  articles  of  co-partnership. 
Willington  v.  Mackintosh^  £.  1743.  2 
A:k.  569.  X 

5.  Arbitrators  are  not  bound  to  give 
notice  when  or  where  they  meet.  •  Titter^ 
ton  v  Peaty  T.  1747.  3  Atk,  530. 

6.  An  arbitrator  cannot  consider  him- 
self an  avent  for  the  person  who  appoints 
him.  Calcraft  v.  Rotbuckj  T.  1790.  1 
Ves.  jun.  2^6. 

7.  The  time  of  makiug  an  award  was 
(Hiiarged  iroro  the  first  day  of  Michaelnias 
'J*cfm  till  the  first  di«y  of  Hilary  Term. 
An  award  made  on  that  day  is  good. 
K'-^oz  v.  Simmondsj  T.  1791*  3  Bro.  C. 
C.  3^8.   1  Vqs.  jun.  369. 


I  8.  On  a  general  reference  of  all  mat- 
tersy  an  arbitrator  may  go  farther  than 
the  court;  for  he  may  relieve  against  a 
harsh  right.  S.  C. 

9.  An  award  contrary  to* Taw  is  an  ex- 
cess of  power,  and  may  be  impeached. 
Morgan  v.  Mathery  M.  1792.  2  Ves. 
jun.  15. 

10.  Where  the  submission  is  merely  by 
bond,  the  arbitrators  may  award  costs,  as 
between  attorney  and  client.  Hartndl 
V.  Hilly  H.  1801.  Forrest  Excheq.  Rep. 
74, 

11.  Under  a  reference  to  settle  tbe 
matter  in  difierence,  and  award  such  alte* 
rations  in  defendant's  works,  as  to  the  ar- 
bitrator should  seem  necessary,  regard 
being  had  to  their  state  at  a  particular 
period.  An  award,  directing  no  other 
alteration  than  that  part  of  the  machinery, 
which  was  made  of  wood,  should  be  made 
of  cast  iron,  was  held  a  due  execution  of 
the  authority.  Walker  v.  Frobisher,  T. 
1801.  6  Ves.  70. 

12.  Arbitrators  must  understand  that 
they  act  corruptly,  if  they  act  as  agents  ; 
so.  if  they  take  instructions  or  talk  with 
one  party  in  the  absence  of  the  other. 
Fether stone  r.  Cooper y  T.  1803.  9  Ves.  69. 

13.  An  admission  of  assets  by  mistake 
is  a  clear  subject  of  the  jurisdiction  of  an 
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Pmoet  and  Duty{n.) — Pttnishment  far 

arbitrator    under   a    general   reference, 
Young  y.  Waltety  E.   1804.  9  Ves.  S67. 

14.  Every  arbitrator  has  a  ^ower,  sub- 
ject to  his  discretioui  to  proceed  exparie, 
if  one  of  the  parties,  thouffh  duly  sum- 
monedy  will  not  atted.  Wood  v.  Lcakej 
£.  1806. 12  Ves.  4l2. 

15.  An  arbitrator  cannot  purchase 
claims  under  reference  to  him.  BienneT" 
ka$gety.Da9yfE.  1812.2  Ball  &  Be.  Il6. 

16.  By  an  order  by  consent  all  matters 
in  dispute  were  referred  to  three  arbi- 
trators; one  of  the  parties  contending 
that  the  other  had,  at  a  meeting  with 
the  arbitrators,  revoked  the  reference, 
claimed  a  right  to  revoke  it  also,  and  the 
arbitrators   refused  to  proceed.     Held, 


Neglect  or  iiii«je(b.)— £fii&iMisftaii(c.) 

that  the  court  cannot  order  arbitrators  to 
proceed,  if  they  do  not  choose.  Craw* 
show  V.  Collins^  H.  1818.  1  Swanst.  40. 
1  Wils.  SI. 

(b)  Punishment  for  Neglect  or  Ahuse^    * 

17*  If  arbitrators  plead  their  award  to 
a  bill  charging  partiality,  they  must  sup* 
port  their  plea,  or  pay  costs.  Lingood  v^ 
Croucher/T.  1742,     2  Atk.  395. 

18.  An  arbitrator  making  an  impi^per 
declaration  is  liable  to  costs,  but  he  must 
have  an  opportunity  to  answer.  Chicot 
V.  Lequesncj  T.  1751.  2  Yes.  815. 

19*  An  arbitrator  combining  shall  pay 
costs.  Ld.  Lonsdale  v.  LUtUdat^f  T« 
1794.  2  Vesjun.  451. 


AWARD  n. . 

Of  the  Suimi$iian{e) — Parties  thereto{JL) 


(c)  Of  the  Submission, 

20.  If  two  submit  all  controversies  to 
the  award  of  I.  S.  ita  guady  Spc  de  prm- 
udssisy  and  I.  S.  makes  an  award  in  part 
only,  it  is  void  at  law,  and  equity  will  not 
assist  Robinson  v.  Biss,  1609*  1  Roll. 
Ab.  377. 

21.  All  the  parties  to  a  suit  consented 
to  a  reference ;  but  the  arbitrator  did  not 
make  bis  award  within  the  time.  The 
court  enlarged  the  time,  and  referred  it 
back  to  the  arbitrator,  with  the  consent 
of  all  parties,  except  I.  S.  whose  solicitor 
consented  for  him.  Held,  this  did  not 
iiind  I.  S.  though  admitted  that  he  would 
have  been  bound  at  law  by  his  attorney's 
consent.  ColwaU  v.  CkUdy  C.  I667.  1 
Ch.  Ca.  86. 

22.  If  the  parties,  in  court,  sign  an 
order,  by  consent,  to  refer  to  arbitrators, 
finally  to  deteraalne,  and  the  award  is 
ratified  by  the  decree,  yet  one  party  may 
revoke  his  submission ;  but  the  court  will 
grant  an  attachment  against  him  for  so 
doing.  Hide  v.  Petit^  M.  I67O.  1  Ch.  Ca. 
185. 

23.  So,  if  the  award  differs  from  the 
submission,  it  is  void  both  at  law  and  in 
equity.  S.  C.  .    \'   ^\"'-    . 

24.  Where  two  perspn?.  submit  to  an 
award  with  a  third,  the  arbitrators  may 
go  into  all  matters,  as  well  between  the 
two,  as  between  the  two  and  the  third, 
provided  «H  parties  ard  before  them. 
Carter V.  CartSyM.  1684.  1  Vern.  239. 

25.  Eiceptions  to  an  award  were  al- 
lowed, though,  by  the  submission,  there 

Vot.  I. 


should  bo  no  appeal  or  exception.  Hide 
V.  Coothf  M.  1689.  2  Vern.  109. 

26.  Conditional  submission  to  an  award 
to  be  made  de  prmmissis.  An  award  for 
partis  bad;  but,  where  the  submissioa 
is  not  conditional,  the  award  is  good  pro 
tanto.  S.  C. 

27*  Submission  by  a  bond,  thp  court 
will  allow  the  same  objection,  as  in  an 
action  on  a  bond.  Cozeter  v.  Anderson^ 
£.  1720.  3  Yin.  134.  pi.  19* 

28.  Submission  by  rule  of  court ;  the 
court  Will  not  receive  objections,  for  tha 
whole  is  considered  to  be  within  the  rule. 
S.  C 

29.  Award  that  a  mother  shall  procure 
her  daughters  to  convey.  The  daughters 
are  not  bound,  though  they  are  entitled 
in  remainder  to  the  premises  in  question. 
Evans  v.  Cogan,  H.  1727-  2  P.  W.  450. 

30.  Bill  to  be  relieved  against  an  actioa 
on  the  bond.  Plea  as  to  so  much  of  the 
bill  as  sought  to  set  the  award  aside,  and 
setting  forth  the  submission  and  award  as 
fairly  made.  Plea  over-ruled,  as  cover- 
ing too  much,  for  plaintifi*  is  entitled  to 
relief  against  the  penalty  in  all  events. 
Potter  v.  DavyyfA.  1734.  2  Eq.  Ab.  75. 
pi.  35. 

31.  Though  the  arbitrators  award  the 
costs  of  the  reference,  which  are  not 
within  the  terms  of  the  submisuon,  that 
will  not  vitiate  the  award  ;  but  it  will  be 
good  as  to  the  remainder.  Hartnell  ▼• 
Hilly  H.  1801.  Forr.  Exch.  Rep.  75- 

32.  The  submission,  in  this  case,  was 
made  a  rule  of  court  %fw  H^  award 
17 
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made.  Pownal  v.  King^  £•  I80h  6  Ves. 
10. 

33.  The  objections  to  the  award  in  this 
case  being  such  as  migbl  have  been  equal- 
ly the  subject  of  jurisdiction  in  the  King's 
Bench,  where  the  reference  was  made  a 
rule  of  court ;  it  was  contended  that  the 
reference  ought  to  have  been  made  a  rule 
of  court  before  the  award  was  made  ;  but 
per  Eldoiiy  C.  it  is  of  no  consequence,  for 
it  must  be  made  a  rule  of  court,  in  order 
to  apply  (a) ;  but  where  a  man  could  liave 
relieved  himself  at  law,  this  court  will  deal 
less  actively  for  him  than  if  his  bill  had 
brought  forward  grounds  peculiar  to  the 
jurisdiction  of  equity.  Fethereiane  v. 
Coi^er.  T.  1803.  9  Ves.  67.  {a)  Vide 
Pownal  9.  King,  sup. 

34*  When  an  award  is  to  be  rtade  a 
rule  of  court,  the  submission  that  it  shall 
be  so  must  be  in  writing.  If,  therefore, 
there  is  a  parol  agreement  to  make  a  re- 
ference a  rule  of  court,  until  it  is  actually 
made  so,  either  party  may  recede  from  it ; 
for  the  word  <<  insert^'  in  the  stat.  9  &  10 
W.  &  M.  c«  15.  must  mean  an  act  that 
infuses  that  submission  iato  something 
written.  ■        v.  MUls,  H.  1811.  17 

Ves.  419. 

35.  A  wife  having  filed  a  bill  against 
her  husband,  and  he  has  filed  a  cross  bill, 
all  matters  in  dispute  were  submitted  to 
arbitrator  by  consent  of  both  parties,  and 
an  award  was  made.  It  is  not  a  good 
objection  to  tliis  award,  thai  bo  separa- 
tion had  taken  place  between  the  husband 
and  wife,  and  that  wife's  neit  frieod  was 
not  a  party  to  the  submission.  The 
awards  in  tUs  casie,  being  made  a  rule  of 


court,  an  application  was  made  to  Clare 
C.  to  set  it  aside ;  but  the  court,  without 
setting  aside  the  award,  made  an  order 
which  partly  did  away  the  effect  of  it  ; 
upon  which  a  doubt  arose,  whether  it 
would  not  have  better  preserved  consis- 
tency in  the  court's  proceedings  to  set  the 
award  aside.  Here  the  award  was  made, 
pending  a  suit  in  the  Ecclesiastical  Court 
for  a  divorce,  and  the  award  having  assu- 
med that  there  most  be  a  separation,  it 
provided  accordingly.  This  was  objected 
to,  as  an  assumption  ef  the  jurisdiction  of 
the  Ecclesiastical  Court,  and  as  going  be- 
yond the  submission  in  awarding  a  sepa« 
ration ;  to  which  it  was  answered,  that 
the  award  did  not  adjudge  a  separatioD| 
but  only  proceeded  upon  the  assumption 
that  there  must  be  one.  Bateman  v.  La' 
dy  Ros%^  H.  1813.  1  Dow  P.  C.  235. 

(d)  Parties  thereto* 

36.  Those  who  are  not  parties  to  the 
submission  are  not  bound  by  the  award. 
Thompson  v.  JVoe/,  £.  1738.  1  Atk.  60. 

37*  Parties  to  an  award  are  bound  by 
it.  Pricey.  WiUiamsj  T.  1791. 1  Ves.jao. 
365. 

36.  A  reference  to  arbitration  being' 
proposed,  it  was  objected  that  one  of  the 
parties  was  a  married  woman,  in  respect 
of  her  interest  in  a  real  estate^  Ld.  Ch* 
would  not  allow  the  reference,  nor  would 
he  let  it  go  to  the  Master  to  enquire  if  it 
be  for  her  benefit,  as  in  the  case  of  an  in- 
fant, distinguishing' the  case  of  election 
upon  the  condition  imposed.  Davis  v. 
PagSy  E.  1804.  9  Ves,  350. 
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.  (e)  Where  examtnaile.^ 

39*  An  award,  pursuant  to  an  order  of 
court,  must  be  confirmed,  and  the  cause 
may  be  set  down  for  hearing  on  the  award. 
Cressley  v.  Carrtngton^  T.  1687. 1  Vern. 
469.  2  Vern.  79. 

40.  Bill  for  a  decree  upon  a  matter 
about  which  an  award  has  been  made ; 
without  noticing  the  award,  defendant  in- 
sists on  the  award ;  plaintiff,  in  a  supple- 
menul  bill  objects  to  it ;  defendant  filea 


a  bill  to  carry  the  award  into  effect.  The* 
court  decreed  on  the  right  or^inallj  in- 
sisted en,  leaving  the  award  open  to  each 
party's  remedy  at  law.  Decree  reversed 
in  Domo  Proc.  by  whom  the  cause  was 
sent  back,  that  both  might  be  heard  to- 
gether on  the  whole  matter.  Hamilton 
v.  StapUUmy  E.  1702.  •  Cblles'  P.  C.  20^ 
41.  On  a  bill  to  set  jiside  an  award^ 
plaintiff  at  law  did  not  pursue  tjie  method 
prescribed  in  9  W^  ^.  by  attachments 
but  brought  hit.  action  oo-  the  bond  f 
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Beither  did  he  plead  to  the  jurisdiction  in 
equity.  Ordered,  the  Master  to  state  a  case 
for  the  resolution  of  the  court,  whether 
equity  may  not  proceed  to  examine  the 
iirvd.  Ward  v.  Periam,  £.  1720.  2 
£q.  Ab.  91*  pi.  1. 

42.  Equity  will  not  Interfere  with  an 
award  that  has  been  examined  by  another 
court  of  competent  jurisdiction,  unless 
subsequent  fraud  be  shown.  Coxeter  v. 
Asndersmy  £.  1720.  2  £q.  92.  pK  2. 
mte^  pi.  27. 

43.  The  barons  of  the  Exchequer 
thought  themselves  not  confined  to  allow 
of  exceptions  to  awards  within  the  time 
prescribed  by  the  statute,  as  courts  of 
law  are.  AUardes  ▼.  Campbell,  T.  1729- 
Bunb.  265. 

44.  But  Lid.  Ch.  thought  the  two  terms 
given  by  9  &  10  W.  3.  c.  15,  s.  2.  for 
complaints  against  undue  awards,  con- 
cluded all  courts  and  all  manner  of  equity. 
Godfrey  v.  Boucher y  IJSl.  S  Vin.  Ab. 
139.  pi.  38. 

45.  Where  arbitrators  are  deceived,  or 
make  a  clandestine  award,  the  court  will 
avoid  it.  Medcalfe  v.  Medcalfey  T.  1737* 
1  Aik.  63. 

46.  Bill  will  not  lie  to    enforce  an 
award  where  the   parties  to  the  submis- 
sion   do  not  acquiesce ;  it  must  be  en- 
forced at  law.  Spettigue  v.   Carpenter,  ( 6  Yes.  34 
£.  173S.  1  Atk.  00.  62.     1  Dick.  66. 

47.  The  court,  of  which  the  award  is 
made  a  rule » is  the  proper  court  to  exa- 
mine into  the  conduct  of  arbitrators. 
KoMpshire  v.  Yaung^  E.  1740.  2  Atk. 
155.  Vide  Nichols  e.  Chalie,  14  Yes. 
265. r.  Mills,  17  Yes.  419. 


T.  1791.    5  Bro.  C.  C.  368.  1  Ves.  jun. 

369. 

53.  The  judgment  of  arbitrators  on  aa 
allowance  of  compound  interest  is  final ; 
for  it  is  a  conclusion  of  fact,  and,  on  a 
reference  to  arbitration,  the  court  divests 
itself  of  all  judgment  on  the  facts.  Mor* 
gan  v.  Mather,  M.  1792.  2  Yes.  jun. 
15.22. 

54.  Award  that  all  suits  should  be  dis- 
continued ;  on  motion  that  a  subsequent 
bill  filed  should  be  dismissed,  the  court 
refused  to'  act  upon  the  award.  Hutchin" 
ton  V.  Hodgson,  M.  1793.  2  Antsr.  361. 

55.  Courts  of  law  have  a  discretionary 
power  to  enforce  a  condition,  not  to  file  a 
bill  in  equity.  Ld.  Lonsdale  v.  Littledale 
T.  1794.  2  Ves.  jun.  451.  ante,  pi.  19. 

56.  Bill  lies  to  set  aside  an  award  for 
fi-aud,  though  made  a  rule  of  a  court,^un- 
der9&10  W.3.  c.  15.  S.  C. 

57«  Upon  a  reference  to  arbitration,  if 
the  award  is  not  made  in  the  manner  and 
time  stipulated,  there  is  no  case,  either 
at  law  or  equity,  where  the  court  has  sub<> 
stftuted  itself  for  the  arbitrators,  and 
made  the  award,  even  where  the  sub* 
stantial  thing  to  be  done  is  agreed  be- 
tween the  parties ;  still  less  where  any 
thing  substantial  is  to  be  settled  by  the 
arbitrators.     Cooth  v.  /ac^so»,  H.  1801. 


48.  Neither  law  or  equity  will  make 
a  presumption  to  overturn  an  award,  and 
it  is  proper  tliat  both  courts  should  ad- 
here to  one  rule.  Lingood  y.Eade,  H. 
1742.  2  Alk.  505. 

49.  Equity  will  not  regard  an  objection 
to  an  award  merely  in  point  of  form,  or 
any  other  trivial  matter.  S.  C. 

50.  To  a  bill  for  relief  against  an  award 
suggesting  misbehaviour,  &c.  in  the  arbi- 
trators, they  pleaded  the  submission  and 
award  with  an  averment  of  impartiality, 
but  it  was  over-ruled.  Rybott  v.  Barrett 
£.  1762.2  Eden  131. 

5 1 .  There  is  no  way  to  get  rid  of  an 
award  in  equity  but  by  bill.  Sumpter  v. 
Life  J  H.  1773.     2  Dick.  474. 

52.  Though  an  arbitrator,  on  a  refer- 


ence to  enquire  into  facts,  is  as  a  master, 
the  court  will-  draw  the  conclusion,  and 
see  that  it  is  right.  Mnox  v.  Simmonds  J  geueraX  account,    allowed;  but  plaint! 


(f)  Where  eonfirmed* 

58.  Award  that  tenant  for  life  should 
pay  the  remainder-man  370/.  for  waste 
(which -was  near  the  value  of  his  estate,) 
held  good,  though  the  party  had  made 
good  the  repairs  within  40/.  before  the 
award  was  made.  Where  manifest  error 
does  not  appear,  without  unravelling  the 
award,  and  oxamtning  matters  of  accounts, 
It  is  not  relievable.  Brown  v.  Brown,  £. 
1683.  1  Yern.  157- 

59.  After  an  acquiescence  of  nine  years 
an  award  shall  not  be  set  aside  or  unra- 
velled on  a  suggestion  that  the  umpire  had 
only  considered  of  particular  matters. 
Jones  V.  Bennett,  T.  1713.  1  Bro,  P.  C. 
411. 

60.  An  award  made  without  hearin? 
one  party,  not  set  aside,  because  he  had 
notice.  Waller  v.  King,  M.  1724.  9 
Mod.  63. 

61.  An  award  of  releases  to  the  day  of 
the  date  is  good.  Keem,  v.  Godwin,  T. 
1728.  Bunb.  250. 

62.  Bill  to  set  aside  an  award,  and  for 
a  general  account.     Plea,   as  against  a 
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not  precluded  from  objecting  against  tlie 
award  for  fraud  or  partiality.  Ldngood  v« 
Eade^  H.  1742.  2  Atk.  501. 

63.  Courts  of  law  formerly  used  too 
much  nicety  in  determiuirrg  awards.  S.  C. 

64.  Reference  by  arbitrators  of  costs 
to  Be  taxed  will  not  vitiate  the  award  at 
law.  S.  C. 

65.  Arbitrators  award  releases,  leaving 
it  to  the  court  to  give  directions  to  a  Mas- 
ter :  this  does  not  vitiate  their  award.  S. 
C,  ib.  506. 

66.  If  arbitrators  are  mistaken  in  a 
doubtful  point  of  law,  it  is  no  ground  to 
set  aside  the  award.  Bidout  v.  Pain, 
T.  1747.  3  Atk.  494. 

67*  Award  made  by  judges  of  the  par- 
ty's own  choosing,  is  final,  unless  corrup- 
tion appearsv  Titter  son  v.  Peat,T.  1747- 
S  Atk,  529. 

68.  Award  cannot  be  set  a^ide  on  mo- 
tion, without  being  made  a  rule  ef  court. 
Chicot  V.  Lequcsne,  T.  1751. 2  Ves.  317. 
ant§f  pi.  18. 

69*  The  court  will  not  let  a  party  ob- 
ject to  an  award  on  a  bill  to  set  it  aside, 
except  for  partiality  or  corruption  ;  but  if 
the  party,  by  his  bill,  prays  an  account, 
he  may  make  legal  objections.  Champion 
▼.  Wenham^M,  1754.  Amb.  245. 

70.  AUrard  not  set  aside  in  toto  for  a 
mistake  which  turned  the  balance  of  an 
account.  S.  C. 

71*  An  award  can  only  be  sot  aside  for 
partiality  or  misbehaviour  in  the  arbitra- 


tors, or  for  an  excess   of  their  power,    age.     Cavendish  v. 


Sumpter  v.  Life,  II.  J  773.    Dick.  474. 
antey  pi.  51. 

72.  Award  on  a  general  reference  can- 
not be  impeached  for  erroneous  judgment; 
but  may  for  corruption,  misconduct,  ex- 
cess of  power  or  mistake  admitted,  but 
the  evidence  must  be  satisfactory.  Mor- 
gan v.  Mather,  M.  1792.  2  Ves.  jun.  15. 

73-  Award  not  to  be  set  astde  because 
an  arbitrator  made  use  of  another  per- 
son's judgment.  Emery  v.  IVase,  E.  1801. 
5  Ves.  848, 

'  74.  An  award  cannot  be  disturbed  for 
a  mistake  on  a  question  of  law  referred. 
The  arbitrator  here  was  a  clergyman. 
Chingy.ChingyT.  1801.  6  Ves.  282. 
Vide  Steff  9.  Andrews,  2  Madd.  6.   - 

75.  It  is  no  ground  to  set  aside  an 
award  that  the  solicitor  says  he  cannot 
attend  the  arbitrator's  appointment,  for  if 
they  make  a  reasonable  appointment  he 
must  attend.  Neither  is  it  a  ground  to 
tex  aside  an  award  that  it  was  prepared 


by  the  solicitor  of  one  of  the  partieei 
though  very  indelicate.  PethersUme  v. 
Cooper,  T.  1803.  9  Ves.  69*  aii^«,pl.8S. 

76.  If  ail  arbitrator,  under  a  general 
reference  meaning  to  decide  according  to 
law,  mistakes,  the  court  will  set  that 
right ;  yet  if  the  parties  choose  to  refer 
matters  of  law,  meaning  to  have  the  judg- 
ment of  the  arbitrator  upon  them  instead 
of  that  of  the  court,  the  award,  though 
not  agreeable  to  law,  cannot  be  therefore 
impeached.  Youne  v.  Walter,  £•  1804* 
9  Ves.  364,  Vide  Kent  o.  Elstob,  3  East^ 
18.  Ching  V.  Ching,  6  Ves.  282. 

77*  A  declaration  by  one  arbitrator 
that  had  he  seen  a  letter  of  which(being 
mislaid)  the  contents  were  proved,  he 
would  have  acted  otherwise,  is  not  suffi- 
cient to  set  aside  an  award,  on  the  ground 
of  a  mistake  admitted  by  the  arbitrators, 
for  there  ought  to  be  clear  distinct  evi- 
dence, and  an  affidavit  by  the  arbitrators, 
to  induce  a  court  of  equity  to  set  aside 
an  award,  or  a  court  of  law.to  refuse  to 
make  it  a  rule  of  court.  Anderson  v. 
Darcy,  H,  1812.  18  Ves.  447- 

(g)  When  set  aside. 
78.  On  a  submission,  by  consent  and 
order  of  court,  an  award  was  made  that 
a  guardian  should  give  a  -bond,  that  the 
infant  when  of  age,  should  convey  his 
lands.  This  award  is. unreasonable,  and 
must  be  set  aside,  as  binding  upon  an  in- 
fant who  may  refuse  to  convey  when  of 


T.   1676, 


1  Ch.  Ca.  279. 

79.  The  arbitrators  being  interested  ia 
the  cargo  touching  which  the  award  was 
made,  their  award  was  set  aside.  Earlc 
V.  Stocker,  H.  1691.  2  Vern.  251. 

80.  Arbitrators  promise  to  hear  wit- 
nesses, but  do  not.      Their  award   set 
aside.  S.  C.  Vide  Champion  ».  Wenham 
Amb.  245.  S.  P.  ' 

81.  An   award  made  by  a-  man   con- 
victed of  perjury  held  void.    Parker  v 
Burroughs,  ll.  1702.  CoIlos't^.C.  257, 

82.  Arbitrators  throw  croi»:|iBd  pile 
to    choose  an  umpire.    His  award  sec 
aside,  because    so  chosen.      Harks' y 
Mitchell,  H.  1704.  2  Vern.  485. 

83.  A  submission  to  three  arbitrators, 
or  any  two  of  them.  Two  make  a  pri- 
vate  award.  Set  aside.  Btrrlon  v.  Knieht^ 
M.  1705.    2  Vern.  514.  * 

84.  T^o  or  three  davs  before  an  ftfcanl 
made,  one  party  desinid  the  arbitrator  to 
wait  till  be  could  satisfy  him  as  to  some 
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Blatters  in  doubt.  Arbitrator  refused. 
Award  held  ill.  Speiiigut  y.  CarvtMUr^ 
T.  1735.  3  P.  W.  S6l.  ojKtCj  pL  40. 

85.  Arbitrators  did  not  hear  witnesses 
accordinsto  their  promise.  Award  set 
aside,  l^hanmum  ▼•  Wenkam^  M.  1T54. 
Amb.  245.  Vxde  Carle  v.  Stocker,  2  Yeru. 
251.  S.  P.  antey  pi.  80. 

86.  Baron  aiid  feme,  before  marriage, 
covenant  to  release  all  right  tliat  might 
accrue  to  them  under  the  custom  of  Lon« 
don,  from  the  wife's  father's  personal  es- 
tate. The  husband  is  bound  by  bis  cove- 
nant, and  his  release  will  biiid  the  wife. 
An  award  to  the  contrary  set  aside. 
Mtdadft  ▼.  Medcalfe^  T.  1737.  1  Atk. 
63.  ante,  pi.  45. 

87.  If  arbitrators  are  mistaken  in  a 
plain  point  of  law,  it  is  a  ground  to  set 
aside  the  award.  Ridout  ▼.  Pmn,  T. 
X747.  3  Atk.  494.  ante,  pi.  66. 

88.  Award  set  aside,  the  arbitrator  ha- 
ving received  evidence  after  notice  to  the 
parties,  that  he  would  receive  no  more, 
and  in  which  they  acquiesced.  Walker 
v.Frobisher,  T.  1801.  6  Ves.  70* 

(h)  Exceptions. 

89.  Where  exceptions  were  taken  to 
an  award,  on  a  reference  by  consent,  the 
court  considered  they  had  power  to  ex- 
amine the  justice  of  the  award,  and  acted 
accordingly.     8quib  v.  Bolton^  M.  1670. 

1  Ch.  Ca.  186. 

90.  Either  party  may  except  to  an 
award  made  by  an  order  of  court.  CresS' 
ley  V.  Carrington,  T.  1687.  1  Vern.  469- 

2  Vern.  79.  onle,  pi'  39. 

91.  Exceptions  allowed,  though,  by  the 
submission,  there  should  be  no  appeal  or 
exception.  Hide  v.  Cootky  M.  1689-  2 
Vern.  109.  aal«,  pL  25. 

92.  In  this  case  the  award  or  report  of 
an  arbitrator,  upon  a  _  reference,  was 
brought  by  him  into  court,  to  be  read,  but 
objected  to,  as  not  being  filed  and  con- 
firmed, so  as  to  give  the  party  an  oppor* 
tunity  to  except.  The  court  ordered  the 
report  to  be  filed,  and  the  party  did  eic 
cept  accordingly,  but  his  exceptions  were 
over-ruled.  Veman  v.  Wells,  T.  1771. 
Dick.  452. 

93.  Exceptions  will  lie  to  an  award 
under  a  decree,  if  only  ad  eamputandum, 
but  not  if  to  all  matters  in  difierence. 
Woodbridge  v.  Hilton,T.  1784.  2  Dick. 
640.  1  Bro.  €.  C.  398. 

94.  Exceptions  do  not  lie  to  an  award. 
PnVe  V.  mfKafW,T.1790,8  Bro.C.C.  163. 


— Disobedience. — Generally. 

95.  Exceptions  will  Ko  to  matters  on 
the  &ce  of  the  award,  but  not  to  matters 
of&ct.  Diek  V.  MilUgan,  M.  1792.  4 
Bro.  C.  C.  1 17. 

96.  Exceptions  may  be  taken  to  an 
award  upon  reference  to  inquire  into 
facts.  If  allowed,  the  court  will  refer  to 
a  Master,  and  not  back  to  the  arbitrators. 
S.  C.  cited  in  Knoxr.SimmandSy  E.  1792. 
I  Ves.  jun.  369.  4  Bro.  O.  C.  358. 

97.  Exceptions  to  an  award  over-ruled, 
the  order  being  that  the  award  should  be 
finaU  MUekeU  v.  HarrUf  E.  1793.  2  Ves. 
jun.  136. 

(i)  Disobedience  and  Punishment 

98.  Attachment  issued  lor  not  obeying 
an  award,  and  then  the  party  attached 
died,  the  attachment  is  gone,  and  the 
remedy  lost :  for  it  is  not  in  nature  of  a 
judgment,  but  of  a  contempt.  Webster  v. 
Bisikop,  M.  1703.  2  Vern.  444.  Pre.  Ok 
223. 

99.  Where  a  submission  to  an  award 
is  made  a  role  of  court,  it  is  a  contempt 
to  dispute  the  order,  unless  partiality  or 
corruption  be  shown.  Lingood  v  Crouch- 
er,  T.  1742.  2  Atk.  395.  anUj  pi.  17. 

100.  On  non-performance  of  an  award 
the  proper  motion  is,  that  the  party  stand 
committed  ;  and  the  service*  must  be  per- 
sonal Knox^.  8inmunuis,T.  1791.  4 
Bro.  C.  C.  358.  1  Ves.  jun.  369. 

(k)  Of  the  Award  genercdbf* 

101.  An  award  that  a  mother  shall 
procure  her  daughters  ta  convey,  not 
binding  on  the  daughters  who  were  enti- 
tled in  remainder.  Evans  v.  Cogan^  H. 
1727.  2  P.  W.  450.  antCy  pi.  29. 

102.  Bill  lies  to-  enforce  an  award  to 
convey  an  estate  where  the  party  submit- 
ting has  received  the  consideration  mo- 
ney. Hall  V.  Hardy yl.  1733.  3  P.  W# 
187.  190.  \ 

103.  There  is  a  difi*erence  between  an 
award  to  pay  money  and  to  do  a  collate- 
ral thing.  S.  C* 

104.  Award  that  an  application  shall 
be  made  to  parliament  to  complete  it,  not 
binding,  unless  the  act  passes.  Gibson  v. 
Smithj  1741.  2  Eq.  Ab.  93.  pi.  7. 

105.  The  court  will  allow  an  award  to 
be  pleaded  to  a  bill  for  the  same  matter^ 
where  it  does  not  appear  there  was  any 
discovery  of  new  evidence  subsequent  to 
the  award,  or  any  fraudulent  concealment 
of  evidence  by  the  defendant,  at  the  time 
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of  the  awird.    Herbert  v.  BMdey,  E. 
1745.  Ridgw.  Ca«  temn.  If  ard.  296. 

106.  Disputes  between  a  widovr  and 
heir  at  law  were  left  to  arbitrators,  who 
Biado  an  award,  to  which  the  parties 
agreed ;  but  no  particular  uses  were  di- 
rected thereby,  except  that  the  lands 
should  be  settled  according  to  testator's 
willy  and  conveyances  were  made  to  carry 
the  award  into  efiect.  The  conveyances 
limited  some  of  the  lands  contrary  to  the 
wilK  Upon  a  bill,  by  the  widow,  it  was 
held  she  was  entitled  to  have  the  convey- 
ance rectified.  Bidout  v.  Pain^  T.  1747. 
1  Yes.  10.  3  Atk.  494. 

107.  Submission  of  all  matters  in  dif- 
ference. Award  to  deliver  up  certain 
securities ;  two  bonds  were  not  noticed, 
yet  presumed  to  be  included  in  the  award. 
CrofUm  V  CoHner,  H.  1770.  6  Bro.  P.  C. 
(T.)  409. 

108.  An  award  to  be  made  on  the 
first  day  of  Machaelmas  Term,  afterwards 
enlarged  011  the  first  day  of  Hilary  Term. 
An  award  made  on  the  first  day  of  Hila- 
ry Term  is  good.  Kk&z  v.  Simmtrndsy  T. 
17P1-  3  Bro.C.C.  S58«  1  Yes.  jun.369. 
on/e,  pL  97*  101. 

109«  An  order  of  reference  was  made 
to  arbitrators,  to  take  an  account  as  be- 
fore a  Master.  The  parties  are  bound  by 
a  general  award,  without  stating  particu- 
lars ;  and  the  decision  is  final,  because 
upon  matters  of  fact.  Did  v.  Millegan, 
M.  1792.  2  Yes.  jun.  23.  antey  pi.  96. 

1 10.  There*cannot  be  a  partial  enquiry 
in  matters  of  award*  Matters  of  excep- 
tion must  be  confined  to  what  appears  on 
the  face'of  it,  compared  with  the  proceed- 
ings.  Any  thing  dehare  must  come  upon 
motion  to  set  it  aside.  S.  €.  M.  1794. 
ibid.  24. 

lll«  Bill  to  set  aside  an  award  that 
had  not  provided  for  a  particular  event. 
The  award  ought  to  be  final,  unless  par- 
licolacs  were  stated.  Plea  of  the  award 
allowed.  Rauik  v.  Feack,  H.  1795.  2 
Aoitr.  519. 

112*  h  party  cannot  go  into  equity  for 
#  discovery,  and  then  flv  to  arbitrators  for 
retiof,  for  the  court  will  not  be  ancillary 
to  •  domestic  fi»ram.  Street  y.  Mighy^ 
K,  1902.  6  Yea.  821. 

f  13«  Ao'Award  which  settles  the  costs 
fm  both  iidof  is  final.  Hmrtneli  v.  Hilli 
X  1M4.  Forr.  Exc  Rep.  73.  ante,  pi.  31. 

114.  The  court  will  aot  act  under  an 
iHr»r4  im  •  ftmriry  cause  without  the 
^jmmm  of  the  Att.  Geo.,  or  enquiring 
^tt^ilm  ft  bf  fer  the  benefit  of  the  cha- 


rity or  not ;  but  with  the  Att.  Gen.'s  cob« 
sent  the  court  will  allow  a  reference  to  a 
particular  penon  by  name,  not  consider- 
ing him  as  an  arbitrator,  but  as  a  special 
referee.  AtU  Oen.  v.  Hewitt^  H.  1804. 
9  Yes.  232. 

11 5. 'Bill  for  specific  performance  of  a 
contract  made  for  the  sale  of  an  estate 
at  a  price  to  be  fixed  by  arbitrators  Within 
a  certain  time,  or  by  an  umpire  within  a 
further  limited  time.  The  construction 
of  the  contract  required  the  award  to  be 
made  in  writing,  and  ready  to  be  deli- 
vered to  each  party  before  a  certain  day; 
in  which  case  it  should  be  final  and  con- 
clusive on  both  parties,  their  heirs,  exe-. 
cutors,  &c.  Tbo  vendor  died  before  the 
day  appointed  for  the  award,  but  was 
alive  at  the  time  of  the  investigation,  and 
until  after  the  arbitrators  had  made  op 
their  minds.  The  award  being  raade^ 
the  representatives  of  the  vendor  refiised 
to  perform  it,  complaining  that  the  estate 
was  undervalued,  and  also  objected  that 
the  award  being  framed  as  a  deed  was 
not  on  a  deed  stamp ;  but  this  objection 
was  ovep>ruled.  £ldon,  C.  said,  first, 
that  the  death  of  one  party  was  an  event 
against  which  the  court  could  not  relieve. 
2d.  If  the  terms  of  an  agreement  were 
to  be  ascertained  by^  an  award,  being  so 
ascertained,  the  agreement  shall  be  spe- 
cifically performed  if  any  thing  is  to  b^ 
done  in  specie,  as  estates  to  be  conveyed, 
&c. ,  but  not  if  the  acts  done  towards 
executing  the  agreement  are  not  valid  at 
law,  as  to  the  time,  manner,  and  other 
circumstances,  unless  there  has  been  an 
acquiescence,  notwitlistanding  the  varia- 
tion of  circumstances,  or  the  agreement 
evidenced  by  such  an  award  has  been 
part  performed.(a)  His  Lordship  fur- 
ther said  there  was  no  case  at  law  or  in 
equity,  that  if  an  award  is  not  made  at 
the  time,  and  in  manner  stipulated,  the 
court  have  substituted  themselves  for  the 
arbitrators,  and  made  the  award  even 
where  the  substantial  thing  to  be  done 
was  agreed  upon  between  the  parties ; 
bat  the  time  and  manner  left  for  others 
to  prescribe  ;{b)  and,  finally,  that  there 
was  no  instance  where  tlie  medium  of  an 
arbitration  for  -settling  the  terms  of  a 
contract  having  failed,  the  court  has 
assumed  jurisdiction  to  determine  that 
there  is  a  contract  in  equity,  though  not 
at. law,  which  shall  be  specifically  per- 
.forAed,  though  the  parties  Mj^tflfat^ 
to  it.  Bill  dlsmi^ed.  Blundell  v.  Bret- 
targh^  T.  1810.    17  Yes.  232,  Stepost, 
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th.  Vendor,  ir.     VUeCa)  Cooth  v.  Jack- 1 
ion,  6  Yes.  12.  34.    (6)  MUnes  v.  Gery, 
14  Yes.  40a 

116.  Where  legal  rigkts  are  referred 
to  arbitratioD,  the  award  to  be  bindiof 
most  be. made  according  to  lair.  Bl§n^ 
nerhasset  ▼.  Day,  £•  1812.  2  Ball  & 
B.  120.  anie,  pU  16. 

117*  An  award  made  on  a  reference  of 
a  point  of  law  is  biodingy  tboogh  the  arbi- 
trator mistakes  the  law.  Stef  v.  An- 
drews, T.  1816.  2  Madd.  6.  Vtde  Chiog 
e.  Chine,  6  Yes.  282.  Yonog  i^.  Wal- 
ters, 9  Yes.  364. 

118.  On  a  question  on  the  construe- 1 
tieo  of  an  award,  the  court  will  endeavour 
to  discover  such  a  meaning  as  will  make 
it  certain  and  final,  rather  than  a  contrary 
construction,  which  would  have  the  e^ 
feet  of  defeating  it.  The  specific  per- 
formance of  an  award  will  be  decreed  in 
equity,  it  being  an  agreement  on  terms 
pointed  out  by  a  third  person,  and  though 
equity  will  not  specifically  perform  an  un- 
reasonable or  illegal  agreement,  yet  the 
court,  consideriDg  the  award  as  the  de» 
cision  of  judges  chosen  by  the  parties, 
will  not  examine  whether  it  is  unreasona- 1 
able.    Therefore,  where  A.  and  B.  having  | 


jointly  contracted  for  the  purchase  of  aa 
estate,  submitted  all  matters  in  difference 
between  them  to  arbitration,  and  the  ar- 
bitrator awarded  that  they  should  join  ia 
authoriaine  a  sale  of  their  interest  in  the 
estate,  although  a  suit  was  depending 
against  them  for  the  specific  performance 
of  the  contract  for  purchase,  and  it  waa 
yet  undetermined  whether  the  vendora 
could  make  a  good  title,  no  report  having 
been  made  under  an  order  of  reference 
as  to  the  title  in  that  suit.  A  specific 
performance  of  the  award  was  decreed. 
An  award  directing  the  sale  of  such  an  in* 
terest  b  not  objectionable  under  thA 
doctrine  ef  maintenance  and  champerty. 
The  circumstance  ef  the  court  of  1^,  B. 
having  afler  an  examination  of  defendant 
on  interrogatories,  and  on  receiving  the 
report  of  its  officer  that  niefendant  was 
not  in  contempt,  discharged  a  rule  nisi 
fer  an  attachment  for  non-performance  of 
the  award,  in  refitting  to  sign  an  authority 
to  sell  the  interest  of  himself  and  plaintiff 
ia  the  estate,  is  not  a  ground  to  prevent 
this  court  from  decreeing  a  specific  per* 
formance.  Wood  v.  GriJIih,  H.  1818. 
1  Swanst.  43.    1  Wils.  34. 


BANISHMENT. 


A  wife,  whose  husband  is  by  act  of 
parliament  banished  for  life,  may  make  a 
wiU,(a)  and  in  every  thing  act  as  a  feme 
sole,  and  as  if  her  husband  was  dead,  the 
necessity  of  the  case  requiring  she  should 
have  such  power.  Countess  of  Portland 
V.  Prodgers,  T.  1689.  2  Yern.  104  (a) 
By  34  &  35  H.  8.  it  is  declared  in  express 
words,  that  a  devise  of  any  manor,  lands. 
Sec,  by  a,  feme  covert,  infant,  idiot,  or  non 
eow^s,  is  not  good,  and  that  such  only 
as  have  a  sound  and  disposing  memory 
can  devise.     Vide  Marquis  of  Winches- 


ter^! Ca.,  6  Co.  23.  Cranvel  v.  Sanders, 
Cro.  Jac.  Afft.-^Note.  The  legatees  un- 
der Lady  Sandy's  will,  whose  husband 
was  banished,  were  decreed  their  lega- 
cies. 1  £q.  Ah.  iri.  pi*  1*  (n.)  Banish- 
ment can  only  be  by  act  of  parliament. 
Did,,  per  Ld.  King,  in  Newsome  r. 
Bowyer,  3  P.  W.  38.  ais  laid  down  in  the 
case  of  Thomas  de  Wayland,  I  Inst.  133. 
Vide  also  Lady  Belknap's  Ca.,  1  Inst. 
132.  Durly  v.  Duchess  of  Mazarine,  1 
Saik,  116.  Sparrow  r.  Carruthers,  2  Bl. 
Rep.  1197«^ 
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1.  Plaintifi  filed  his  billy  claimiog  an 
equitable  lien  on  stock  (purchased  with 
A.'s  remittaoces  from  Vir^nia)  in  respect 
of  money  paid  by  plaintiff  for  the  educa- 
tion of  A/s  sooSy  and  charging  that  such 
remittances  were  to  satisfy  plaintiff's  de- 
mand. The  stock  stood  in  trustees' 
names,  but  the  Bank  refused  a  transfer. 
On  motion  by  defendant,  that  the  Bank 
might  be  ordered  to  transfer,  Ld.  Ch. 
said,  this  was  requiring  a  decree  by  an 
interlocutory  order ;  for  defendant  under- 
took to  prove  plaintiff  had  no  lien,  as  ap- 
pears by  his  answer^  It  is  impossible  to 
order  a  stakeholder  to  quit  the  stakes. 
Birch  V.  C&rhynj  T.  1784.  1  Bro.  C.  C. 
571. 

2.  The  *Bank  of  England  were  made 
parties  to  a  bill,  and  as  against  them  a 
discovery  was  prayed  what  sum  an  exe- 
cutrix had  transferred  into  her  own 
Barae.  The  Bank  were  brought  on  to  a 
hearing.  His  Honour  thought  this  an  un- 
necessary expense^  and  said,  that  although 
in  practice  the  service  of  a  subpcsna  on 
the  Bank  operated  as  an  injunction,  by 
preventing  their  transfer,  yet  it  was  not  so 
in  law,  as  the  subpasjui  served  could  not 
be  an  answer  to  an  action  for  not  per* 
mittinga  transfer,  though  an  injunction 
would;  and  his  Honour  declared  it  im- 
proper to  bring  the  Bank  to  a  hearing. — 
bill  dismissed  with  costs  as  against  the 
Bank.  WiUiams  v.  Williams^  T.  1786. 
2  Bro.  C.  C.  87. 

3.  Stock  in  the  Bank  being  given  by 
will  to  A.  for  life,  remainder  to  B. ;  and 
A.  having  bought  B.'s  remainder,  they 
joined  in  an  application  to  the  Bank  to 
permit  a  transfer ;  the  Bank  refusing,  a 
bill  was  filed ;  whereupon  the  Bank  was 
ordered  to  transfer,  but  to  be  ps^id  their 
rests.  Pearson  v.  jB.  of. Engl,  H.  1789. 
2  Bro.  C.  C.  529.  2  Cox,  175. 

4.  Though  a  residue  is  specifically  de- 
vised, (he  Bank  has  no  right  to  restrain 
the  executor  from  transferrinff  the  funds. 
Injunction  dissolved.  B*  of  Bngf.  v. 
Aioffatt,  T.  1791.    S  Bro.  C.  C.  2G0. 

5.  Bank  stock  was  specifically  be- 
queathed to  A.  in  trust  to  pay  a  bond 
debt  duo  to  himself;  and  as  to  the  rest, 
to  B.  for  life,  remainder  over;  A.,  the 
trustee,  being  also  executor,  transferred 
to  persons  not   entitled  under  the  will. 


Tbe  Bank  is  not  chargeable.  Bill  dis- 
missed as  against  them.  Hartga  v.  B, 
of  Engl  H.  1796.  3  Ves.  bi,  Ld.  Cb. 
said,  if  the  Bank  were  to  be  responsible 
in  this  case,  they  would  be  chargeable 
with  all  the  trusts  in  the  kingdom.  The 
Bank  could  not  prevent  a  transfer  into  the 
name  of  the  executor,  and  when  once  the 
stock  stood  in  his  name  he  might  transfer 
to  ethers.  It  is  required,  for  the  protec- 
tion  of  the  Bank  against  a  specific  legatee, 
that  the  clause  in  the  will  shall  be  fully 
set  forth  to  the  Bank  ;  if  that  is  omitted, 
it  is  at  the  peril  of  the  party. 

6.  The  court  ordered  the  dividends  of 
money  in  the  Bank  on  the  testator's  ac* 
count  to  be  paid  according  to  the  trusts 
of  his  will,  but  could  not  order  the  Bank 
to  transfer  where  the  trustee  refused  to 
answer.  Shaw  v.  Wright^  T.  1796.  3 
Ves4  22.  Ld.  Ch.  observed  in  this  case, 
that  it  would  be  a  great  accommodation, 
and  well  worth  while  to  give  the  court 
jurisdiction,  as  well  in  cases  of  infant 
trustees  as  where  executors  or  trustees 
are  abroad  or  obstinate,  that  the  Bank 
should  transfer  as  the  court  should  order 
them.  And  in  conseauence  of  what  fell 
from  the  Ld.  Ch.  in  this  case,  the  statu  te 
of  36  Geo.  3.  c  90.  was  made,  to  reme- 
dy the  inconveniences  complained  of,  and 
give  the  court  further  jurisdiction. 

7.  Part  of  a  bankrupt's  estate  was  paid 
into  the  Bank,  in  the  names  of  the  five 
assignees.  One  of  them  died,  and  another 
went  abroad.  The  reranining  assignees  ap- 
plied to  the  Bank  for  the  money,  to  make 
a  dividend,  but  the  Bank  refused  to  pay 
it  without  proof  of  the  two  other  assignees 
being  dead.  But  the  court  ordered  the 
Bank  to  pay  the  money  to  the  three  re- 
maining assignees.  Exp*  CoUinSf  £. 
1797.  2  Cox,  427. 

8.  The  Bank  cannot  look  beyond  the 
'legal  title  to  the  trusts  of  a  will,  and 
therefore  cannot  prevent  an  executor  from 
selling  out  or  transferring  stock  in  his 
own  name.  B.  ofEngL  v.  Parsant^  M^ 
1800.  5  Ves.  665. 

9.  An  application  under  the  act  of  39 
&  40  Geo.  3.  c.  36.  to  restrain  the 
Bank  from  transferring,  without  making 
one  residuary  legatee  and  the  executor 
parties,  must  be  on  notice  to  the  defend- 
antsj  or  on  affidavit|  as  in  c«ses  of  waste* 


BANK  or  ENGLAND. 


1(0 


B^tmmmidy.  Mmundrdl^  M.  1801.  6  Vet. 
773.(«.) 

10.  Noitwithstanding  the  act  of  39  & 
40X960.  3.  c.  ^^  the  Bank  may  still 
be  made  parties  to  a  bill  filed  since  tbat 
act  to  restrain  a  transfer  of  stock,  and  a 
demurrer  by  the  Sank  was  9ver-ruled. 
Ten^  v.  B.  of  EngLj  £.  1802.  6  Ves. 
770. 

11.  The  Bank  having  been  made  par- 
ties ander  the  decision  of  the  last  case, 
and  the  object  in  the  present,  viz.  a  dis- 
covery, and  a  restraint  of  transfer  having 
been  obtained|  it  was  moved  to  dismiss 
the  Bank,  on  payment  of  their  costs. 
Ld«  Ch.  said,  doubu  had  been  intimated 
to  him  as  to  his  decision  yi  Temple  v. 
The  Bank,  sup.  but  he  was  satisfied  of  iu 
propriety.  Att.Qtn.  v.  QaU^  T.  1802. 
6  Ves.  772.(n.) 

12.  The  trustees  onder  a  Ibreign  will 
w^re  dead,  and  no  personal  representn- 
tioD  was  taken  out  in  this  country.  Held 
j»er  M.  R.,  that  this  was  not  a  case  for 
relief,  by  directing  a  transfer  of  stock 
within  the  sUtnte  36  Geo.  3.  c.  90.  Lu 
▼.  B,  of  Eng.j  M.  1802.  8  Ves.  44. 

13.  Specific  bequest  of  stock  to  the  ex- 
ecutrix for  life,  and  after  her  death  to 
her  daughter  absolutely  at  21 .  The  Bank 
having  resisted  a  transfer  according  to  an 
i^eement  to  relinquish  the  life  interest 
without  the  direction  of  the  court,  were 
held  entitled  to  costs.  Aiiutia  v.  B,  of 
Engl.  T.  1803.  8  Ves.  522.  Vide  Pear- 
son V.  B.  of  Gngl.,  2  Bro.  C.  C.  529, 

14.  It  seems  that  though  the  Bank 
made  a  difficulty  in  transferring  a  wife's 
slock  at  the  instance  of  her  husband,  yet 
they  consider  themselves  bound  to  do  it 
if  the  husband  insists  upon  it.  Did.  m 
WUdman  v.  WUdrnan^  M.  1803.  9  Ves. 
176. 

.  15.  Motion  by  plaintiff  on  behalf  of 
himself  and  other  members  of  the  coun- 
cil-chanaber  of  Berne,  that  the  Bank  and 
the  S.'Sea  Company  should  1*0  restrained 
from  permitting  a  transfer  of  funds  stand- 
ing iu  the  names  of  trustees,  under  a  pur- 
chase by  the  old  government  before  the 
revolution.  Ld.  Ch.  refused  the  order, 
saying,  that  a  judicial  court  cannot  take 
notice  of  a  foreign  government  not  ac- 
knowledged by  the  government  of  the 
country  in  which  the  court  sits ;  and  the 
fact  of  acknowledgment  is  a  matter  of  pub- 
lic notoriety.    Bernt  City  v.  B.  of  Engl.j 

H.  1804.  9  Ves.  347. 

16.  Motion  by  the  government  of  Swit- 
zerland, that  their  trustees  and  agents,  in 
^h4W  names  money  was  invested  in  the 

Vol.  I.  1 


Bank,  should  pay  into  cdurt  the  dividends 
received  by  them  previous  to  the  filing  of 
the  bill.  No  order  had  been  made  either 
as  to  the  capitiil  or  the  dividends,  but  th* 
Bank  and  South  Sea  Company  refused  to 
pay  the  dividends  since  the  bill  was  filed. 
Defbndants  admitted  themselves  to  be 
trustees,  but  stated,  that  the  government 
had  ceased  to  exist  in  consequence  of  the 
revolution.  Ld.  Ch.  denied  the  motion  ; 
but  said  it  might  be  made  again,  making 
the  Att.  Gen.  a  party.  The  Maryland 
case*  being  cited  at  the  bar,  Ld.  Ch.  said^ 
there  was  a  great  dittinetion  between  that 
case  and  the  present;  that  waa  a  case  ill 

I  which  the  old  government  existed  under 
the  king's  charter,  and  a  revolution  took 
place,  thoegh  the  new  government  was 
(acknowledged  by  this  country*  Yet  it 
was  heldy  that  the  property  which  belong- 
ed to  a  corporation  existing  under  the 
king's  charter,  was  not  transferred  to  a 
body  which  did  not  exist  under  his  au- 
thority, and  therefore  the  fund  in  thii 
country  was  considered  to  be  60111s  vacan" 
tia,  belonging  to  the  crown.  DMen  v. 
B.  of  Engl,  H.  1805.  10  Ves.  352, 
^Barclay  v.  Russel,  3  Ves.  424. 

17.  A  distribution  by  the  Bank  of  ex- 
traordinary profit,  beyond  the  regular  di* 
vidend,  not  given  by  way  of  increased 
dividend,  but  as  a  honuM,  was  considered 
as  capital,  and  not  to  belong  to  the  tenant 
for  life.  WiiU  v.  8ture^  H.  1807.  IS 
Ves.  363.  But  in  Barclay  v.  Wame- 
utright,  T.  1807,  the  tenant  for  life  was 
held  entitled  to  a  dividend  of  5/.  per  unt* 
interest  and  profits  for  the  half  year. 

1 8.  Demurrer  to  a  bill  filed  by  the  Bank 
for  an  injunction  against  the  action  of  aa 
executor,  claiming  a  transfer  of  stock,  al- 
lowed on  the  ground,  that  if  the  executor 
cannot  maintain  his  action  at  law,  an  in« 
junction  is  unnecessary ;  and  if  he  can, 
upon  his  title  to  the  stock  to  be  applied 
as  the  other  property,  there  is  no  equity. 
Bank  of  Engl  v.  Zimit,  H.  1 809. 15  Ves* 

569. 

19.  Copies  of  the  Bank  books  are  evi- 
dence, but  upon  a  question  whether  the 
signature  to  a  transfer  is  genuine,  the 
books  themselves  must  be  pt  educed,  and 
such  is  the  established  course  in  the 
House  of  Lords.  Auriol  v.  Smith,  T. 
1811.  18  Ves.  198.  And  $u  tiu  Evi* 
dence* 

20.  The  Bank  of  England  are  not  enti* 
tied  to  prove  a  debt  under  a  commision  by 
a  clerk  without  a  power  of  attorney,  but 
Eldon,  C.  said  he  would  remove  the  dif- 
ficulty by  a  general  order,  enabling  them. 
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§o  to  do.  Engf.  Bami  of  Engl,  T.  1811. 
18  Ves.  228.  And  accordingly  bis  Lord- 
ship made  such  an  order  on  tlu9  occasion 
vf  a  similar  application  to  the  court.  In 
fie  Stephens^  U.  1818.     1   Swanst.   10. 

1  Wils.  29:»« 

21.  The  Bank  are  entided  to  be  paid 
their  costs  out  of  the  capital  of  a  legacy, 
&r  the  security  of  which  they  were  made 
parties,  Hammond  v.  Keame^  H.  1818. 
1  Swanst.  38.  1  Wils.  9. 

22.  The  court  will  not  interfere  to  re- 


quire the  Bank  to  traasfer  Bsolley  wfaici 
they  wiihliold  on  having  been  served  with 
process  which  was  stM  in  force,  on  a  bil> 
by  representatives  of  deceased  partners 
against  the  survivor  of  tlie  firm,  even  for. 
the  purpose  of  paying  partnership  debts. 
Toulmin  v.  Bwik  of  Engl^  H.  1919* 
6  Price  405. 


For  cases  concerning  Bankers  in  Eng- 
land, see  tit.  Tradtf  \uL 
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R€$tri€i%07»  upon  them  by  the  JWsA  Statutes!^ 


1.  The  laws  regulating  the  trade  of 
bankers  in  Irelaa^^  fovm  a  very  different 
and  distinct  code  from  the  bankrupt  laws; 
these  do  not  attach  upon  the  person  or 
estate  of  the  trader  until  an  act  of  bank- 
ruptcy is  committed  by  him,  whereas  the 
former  attacb-  upoa  a  banker  the  very 
moment  he  embarks  in  tiat  basiness.  In 
the  Irish  statutes  there  are  a  variety  of 
restrictions  imposed  upon  bankers,  to 
which  no  other  trader  is  subject,  all  tend- 
ing to  give  every  possibfe  security  to  the 
creditors  of  the  Bank,  so  far  as  may  be 
consistent  with  the  necessary  private  deal- 
ings of  every  individual  in  society. 

2.  The  6rst  statute  on  this  subject  was 
that  of  8  Geo.  1  c.  74.  entitfed,  <<  An  act 
«  for  better  securing  the  payment  of  bank- 
^  ers'  notes ;''  but  as  it  is  repealed  by  the 
act  of  S3  Geo.  2.  il  is  unnecessary  to  state 
the  provisions  of  it. 

S.  The  next  statute,  which  is  still  in 
force,  is  the  29  Geo.  2.  c.  16,  entitled, 
^  An  act  for  promoting  public  credit." 
It  provides  against  concealed  partners  in 
a  bank ;  for  wluch  purpose  it  enacts,  un^ 
der  a  severe  penafty,  that  the  name  of 
every  partner  shairbe  subscribed  to  the 
promiftsory  notes  and  accountable  receipts 
issued  by  the  bouse.  This  act  also,  under 
the  penahy  of  lOOOf.,  prohibits  any  bank- 
er from  trading  as  a  merchant,  exporter, 
or  importer ;  and  makes  it  a  capital  felo- 
ny in  any  clerk  or  cashier  of  a  banker  to 
•vrbezzle  or  carry  away  money,  or  securi- 


ties for  money,  the  property  of  his  en^- 
ployer,  with  intent  to  defraud  him ;  and 
all  persons  knowingly  receiving  any  such 
property,  are  declared  felons. 

4.  The  last  act  upon  this  subject  is  that 
of  S3  Geo.  2.  c.  14.  entitled,  ^  An  act  for 
'^  providing  a  more  efiectual  remedy  for 
^'  the  security  and  payment  of  debts  due 
/'  by  bankers.'^  It  is  evident  frein  thm 
title,  that  the  provisions  of  thiii  last  act 
were  not  iniended  to  be  confined  to  the 
mere  creditors  ef  the  bank,  but  were 
made  to  extend  to  all  the  creditors  of  a . 
banker  without  exception. 

5.  This   last  statute  repeals  that  of 
8  Geo.  1. ;  and  what  seems  a  singular  pro- 

[  vision,  it  enacts,  ^  that  no  clause  of  thae 
*^  act  shall  in  any  sort  obstruct  or  impede 
^'  the  operation  of  any  of  the  clauses 
<^  in  the  act  of  29  Geo*  2."  It  may, 
however,  be  proper  to  advert  to  the 
time  and  occasion  upon  which  this  act 
was  passed  ;  it  was  in  the  same  session  in 
which  an  act  bad  passed  for  the  relief  of 
the  creditors  of  the  bank  then  lately  held 
by  Mr,  Malone  and  others  :  it  was  in  part 
iniended  to  stop  a  practice  of  which  that 
bank  Iiad  set  the  example,  and  ultimately 
became  the  victim, — the  issuing  of  pro- 
missory notes  payable  with  interest ;  and 
to  quiet  the  general  alarm  which  the 
failure  of  that  house  had  'spread,  by.en* 
acting  very  general  and  extensive  regain-* 
tions  upon  a  subject  so  essential  to  the 
commercial  and  trading  interests  'of  tl^ 
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toontry  ^  and  however  obscurely  some 
•f  the  clauses  may  be  tnmedy  the  statute 
of  38  Geo.  2.  connected  as  it  is  with 
the  29  Geo.  2.^  estabiishes  the  most 
solid  and  permanent  security  to  every 
man  who  has  deaiinf^  with  a  banker  in 
Ireland  ;  and  Lord  dare  has  said  it  is  a 
matter  of  astonishment  that  seme  similar 
regulations  have  not'  been  made  in  a 
neighbouring  kingdom. 

6w  When  these  laws  were  made,  the 
Irish  had  not  adopted  the  English  code 
with  respect  to  bankrupts,  and  many  of 
the  provisions  of  the  statute  of  33  Geo.  2. 
were  framed  upon  the  model  of  the 
bankrupt  laws  of  Great  Britain.  The 
clause  which  8ub|e€ts  the  property  of  a 
banker,  on  his  stopping  payment  or  ab- 
sconding, to  all  his  diebts,  was  clearly 
framed  on  that  model  ;  and  the  other 
clauses,  which  go  Arther  than  any  of  the 
Ibankrupt  laws  in  Great  Britain  or  Ireland 
are  so  framed  that  it  is  impossible  for  an 
Irish  banker  to  trade  on  a  fictitious  ca- 
pital :  he  cannot  borrow  money  and  se- 
cure it  to  the  lender  -without  giving  full 
and  public  notice  to  the  creditors  of  his 
bank  ;  se  that  they  never  can  if  they  will 
use  reasonable  diligence,  be  taken  in  to 
give  him  a  credit  beyond  his  real  capital. 

7.  The  restrictions  lo  which  bankers 
in  Ireland  are  subject  by  the  existing 
laws,  are  these : — First,  the  name  of 
every  partner  must  be  signed  to  all  pro- 
missory notes  and  accountable  receipts 
issued  by  the  house.  Next,  a  banker  is 
not  allowed,  under  a  severe  penalty,  to 
follow  the  business  of  a  merchant,  ex- 
porter, or  importer.  The  next  and  most 
Inateriitl  construction  is,  that  all  deeds 
and  conveyances  made  by  any  banker, 
by  which  any  part  of  his  real  estate,  or 
leasehold,  or  by  which  any  mortgages 
belonging  to  him  shall  be  granted,  sold, 
mortgag^^  demised,  or  in  any  way  in- 
cumbered or  affected,  except  leases  for 
three  lives,  or  21  years,  mad^  at  ioiprov- 
ed  rents  without  fine,  are  declared  frau- 
dulent and  void  against  all  and  every  of 
hb  creditors,  though  made  for  a  valuable 
consideration,  unless  such  deeds  shall 
have  been  registered  in  the  public  ofiice 
for  registering  deeds,  within  one  month 
from  the  date,  if  executed  in  Ireland,  and 
within  three  months  if  executed  else- 
where. He  is  next  disabled  even  by  a 
deed  registered  within  a  month,  so  long 
as  he  continues  a  banker,  to  make  any 
settlement  or  conveyance  to  a  child  or 


grandchild,  which  shall  prevail  against 
his  creditors.*  Next  he  is  disabled  from 
giving  any  security  or  note  payable  with 
interest,  and  every  such  note  is  declared 
void  ;  but  although  by  this  provision  the 
contract  for  payment  of  interest  is  an- 
nulled, it  does  not  follow,  that  the  prin- 
cipal sum  for  which  the  note  Is  made 
may  not  be  recovered. — *Upon  {his  clause 
Ld.  dare  observed,  that  it  could  not  be 
considered  to  extend  to  a  settlement  made 
upon  his  marriage,  but  that  it  clearly 
takes  in  a  conveyance  to  a  child  or  jrrand- 
child  in  existence,  tbough  made  for  va* 
luabie  consideration  of  marriage.  3  Ridgir. 
P.  C.  596. 

8.  It  is  next  enacted,  that  the  promis- 
sory notes  of  a  banker  payable  on  de- 
mand, if  not  paid  on  demand,  shall  bear 
interest ;  and  from  the  moment  that  he 
stops  payment,  absconds  or  conceals 
himself,  he  is  disabled  from  receiving  or 
giving  a  legal  discharge  for  any  sum  of 
money  due  to  him  ;  and  he  is  also  dis- 
abled from  disposing  of  any  part  of  bis 
real  or  personal  estate,  or  to  execute  any 
deed  in  any  manner  afiecting  it,  unless  a 
deed  conveying  his  whole  estate,  or  a 
sufiiclent  part  of  it,  for  the  payment  of 
his  debts,  to  trustees  for  the  benefit  of 
his  creditors,  or  a  deed  of  trust,  agreed 
to  and  accepted  by  all  his  creditors.  So 
that  from  the  moment  he  absconds, 
stops  payment,  or  dies,  all  his  real  and 
personal  estate,  rights,  credits  and  ef- 
fects, whether  legal  or  equitable,  be- 
come liable  to  all  his  debts,  of  what  na- 
ture or  kind  soever  t  hey  be,  without  •  e- 
gard  to  prefereqce  or  priority  in  point  of 
payment,  except  debts  or  incumbrances 
secured  by  deeds  duly  registered,  pursu- 
ant to  the  provisions  of  the  act,  which  are 
declared  not  to  be  affected  by  it. 

9*  It  was  not  till  the  llth  or  12th  year 
of  Geo.  3.  that  a  general  bankrupt  law 
was  enacted  in  Ireland,  and  in  that  act 
bankers  by  name  are  included.  The  dis< 
abilities  created  by  the  bankrupt  laws  do 
not  attach  upon  any  trader  until  an  act  of 
bankruptcy  has  been  committed  by  him, 
and  therefore,  unless  an  act  of  bankruptcy 
has  been  committed  by  a  banker,  he  stands 
unaffected  by  them. 

10.  Hence  it  seems  clear,  that  the  acts 
for  regulating  the  trade  of  a  banker  in 
Ireland  are  not  repealed  by  the  bankrupt 
laws  :  they  form  distinct  codes,  and  may 
stand  together.  But  it  may  be  material 
to  consider,  when  these  laws  are  to  be 
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executed,  how  the  two  codes  may  aflfect 
each  other,  and  how  far  the  equitable 
roles  and    priociples  which  have  heed 


the  estates  of  bankrupts,  may  and  ought 
to  govern  courts  of  equity  io  the  execu* 
tion  of  a  trust  created  under  the  authority 
of  the  act  of  33  Geo.  2. 

11.  No  point  is  more  clear,  than  that  a 
•ubsequent  affirmative  statute  may  repeal 
a  prior  one,  if  the  words  are  contrariant ; 
bui  It  is  equally  dear,  that  if  there  be  two 
affirmative  statutes  made  on  the  same  sub- 


13.  A  banker  holding  shares  in  a 
caniile  establishment  (being  contrary  to 
the  Irish  statute  ^9  Geo.  2.  c  l6»  which 


long  established  for  the   distribution  of  prohibts  bankers  from   trading)   cannot 


be  compelled  to  account  for  the  trust  oti* 
which  he  holds  »och  shares.  QtUty  v. 
Browne^T.  1810.  i  Ball  &  Be.  360.  Vide 
Exp.  Mather,  3  Ves,  373*  Faiknev  o.  Rey* 
nous,  4  Burr.  20^.  Petrie  v.  Hannay,  5 
T.  Rep.  418.  Law  «.  Hodson,  11  East, 
300.  Joy  V.  Campbell.  1  Sch.  &  Lef.  328. 
Webb  o.  Brooke,  3  Taunt.  6. 

14.  The  mode  in  which  bankers' ac- 


ject,  in  all  points  in  which  they  do  not  counu  with  their  customers  are  taken.  Is 


contradict  each  other,  both  shall  stand  : 
therefore.  In  every  case  where  a  banker 
commits  an  act  of  bankruptcy,  and  a  com- 
mission of  bankruptcy  issues  against  him, 
it  seems  certain  that  the  assignees  under 
that  commission  will  bo  bound  by  every 
clause  in  the  acts  of  29  &  33  Geo.  2.  not 
altered  or  repealed  by  t^  bunkrupt  laws, 
as  fully  and  effectually  as  trustees  would 
be  bound  by  the  same  clauses  acting  under 
a  deed  of  trust  executed  under  the  autho- 
rity of  the  latter  act*  So  it  is  equally  evi- 
dent, that  where  the  provisions  of  that 
act  do  so  attach  upon  the  property  of  the 
bankrupt  as  to  prevent  the  operation  of  the 
bankrupt  laws,  that  no    commission   of 


by  charges,  interest  on  their  advances  ia 
a  separate  column  up  to  the  day  of  a  lodg« 
ment  made,  and  then  the  lodgment  is  de- 
ducted from  the  principal,  and  so  on  to  the 
end  of  the  year,  when  a  rest  is  made,  and 
a  balance  of  principal,  together  with  the 
interest,  constitutes  the  first  item  in  the 
next  year's  account*  Such  accounts  are 
directed  by  the  court  to  carry  interest  on 
the  whole  of  the  annual  balances,  though 
interest  be  paid  on  interest  at  the  end  of 
every  year  whef e  chore  is  a  long  acquies- 
cence, but  acquiescence  alone  in  an  ac- 
count furnished  will  not  amount  to  a  settle- 
maot.  Rests  made  by  bankers  at  the  end 
of  every  three  months,  however,  will  not 


bankruptcy  can  issue  agmnst  a  banker;  be  permitted.     Ld.   Clanatrty  v.    La 


End  that  in  such  Case,  though  bankers  are 
expressly  named  in  the  bankrupt  laws, 
tiiey  cease  to  be  the  objects  of  them.  Per 
Ld.  Ch.  Clarty  in  Dom.  Proc.  Hibem. 
in  Hayden  v.  Camdl^H.  1796.  SRidgw. 
V.  C.  592.  600.  Vide  etiam  Hayden  o. 
Rivers,  T.  1794.  1  Ridgw.  P.  C.  448.(n) 
12.  The  creditor  of  a  banker  in  Ireland 
who  has  stopped  payment  is  not  entitled 
to  any  preference  in  equity,  Wkitting' 
ham  ▼.  Mitchell^  E.  1787.  1  Ridgw.  P. 
C.48& 


Teucht^  M.  1810.  1  Ball  &  Be.  420. 
But  rests  at  the  end  of  every  six  mootha 
have  been  allowed.  Vide  Exp.  Bevan,  9 
Ves.  223.  Where  bankers'  accounts  aro 
furnished  yearly,  and  are  acquiesced  in, 
the  court  will  presume  an  agreement,  that 
the  balance  of  principal  and  interest  shall 
carry  interest,  but  an  agreement  apieri^ 
that  interest  should  bear  interest  will 
be  void ;  but  that  it  should  at  the  end 
of  every  year,  is  a  valid  agreement. 
Fid!s  Bosanquet  v.   Dashwood,  Forr.,  37* 
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BANKRUPT.. 

I.  Of  the  Commission  and  Commissioners* 

(a)  Of  the  EJfect  of  a  Commission^  and  of  the  Forct^  Operation^ 
and  Priority  of  an  Extent  on  the  Bankruptcy  of  the  King^s 
Debtor*  (b)  Of  the  Power ^  Dnty^  and  LiahiUty  of  the  Comr 
missioners.  (c)  Of  the  Dodcet  and  Sealing^  or  M-sealing  the 
Commission^  and  herein  of  the  Advertisement  of  the  Bmkrupt^ 
cy*  {d)Of  the  Examination  of  fVitnesses^  and  of  their  PrO' 
tectum.  (e)Ofthe  SoUoUor  md  Messenger ^  and  herein  of  the 
Provisional  Assignment.  (f)Of  Second  Renewed  and  Auxilid- 
ry  Commissions.  (g)0/  the  individual  Rights^  DuiieSy  and 
Liabilities  of  Oie  Bankrupt.  {h)Ofthe  Death  of  the  Bank- 
rupt. 

II.  Of  the  Act  of  Trading. 

{a)  Who  is  a  Trader  within  the  Bankrupt  Lowe.    Xh)fVho  is  not. 
(c)  Of  the  act  of  TVading  generally. 
ni.   Of  the  Petitioning  Creditor. 

(a)  Who  may  be  suchj  and  who  may  not.   {h)Ofthe  Duties  and  lAa^ 
biUties  of  a  Petitioning  Creditor. 
€V.  Of  the  Act  of  Bankruptcy. 

(a)  What,  amounts  to  an  Act  of  Bankruptcy  and  what  does  not.  (b)  Of 
the  Effect  of  an  Act  by  relation,    (c)  Of  the  Act  of  Bankrupt* 
cy  generally. 
V.  Of  the  Proof  of  DebU. 

(B)What  Debts^are  proveable  of  course^  and  what  are  not  so^  and 
herein  of  the  general  Rights  of  Creditors.  {h)Of  Proof  of 
Debts  on  Botuu^  BUls^  Notes f  Annuities^  fyc.  of  the  Interest, 
Protest^  Re-exchange^  Costs^  ifc.  (^Of  Debtspayable  at  * 
future  Day,  or  on  the  happeniT^ofa  contingont  Kvent.  (A'^Of 
Debts  due  in  Ireland^  Scotland^  and  in  foreign.  Countries. 
(fi)Of  Rent  Arrear  at  the  Time  of  the  Bankruptcy.'  {()Of 
Money  due  on  Mortgage^  or  on  an  equitable  Deposit  of  Deeds, 
ig)  Of  the  Proof  of  DebU  in  Cases  of  Lien,  Pledge,  or  Set-Off. 
(h)  Of  Debt*  due  to  Solvent  Partners,  or  those  claiming  under 
them.  (1)0/ Debts  due  to  Sureties,  (k) C^ Debts  due  to  Ex^ 
ecutors,  Trustees,  Guardians,  tfc.  (y)Of  Debts  due  to  Corpo^ 
ration.  Parish  Officers,  tfC.-  (m)0/  Prooji  in  respect  of  Po- 
licies of  Insurance.  {n)Of  the  Portions^  or  Property  of  a 
Bankfvpt'e  Wife  or  Children. 
YI.  Of  the  Auignees. 

(a)0/  the  Choice  of  Assignees,  (b)  Of  the  Power,  Duty,  and  Lia^ 
bUity  of  the  Ajssignees.  (c)  Where  the  Assignees  are  bound 
by  the  Acts  of  the  Bankrupt,  or  are  eubject  to,  or  hane  the  be-' 
nefit  of  his  Equities.  {^Of  Suits  by  and  against  the  As- 
signees, touching  the  Bankrupt's  Estate,  (e)  Of  Insolvent  Ajs» 
simees*  {f)Ofthe  Death  or  Removal  of  Assignees. 
Vn.  Of  the  Commissioners*  AesignmeHt. 

(a)  What  shall  pass  to  the  Auiznees  under  the  Commissioners^  Ajs- 

ngnment,  or  Bargain  and  Sale  in  general  Terms,  land  what 

shall  not  pass  therSfy.    (b)  In  what  Cases  the  Wife*s  Fortune 

shall  pass  to  the  Creditors,  and  where  the  same  shall  be  protected 0 

Tin.  Of  the  last  Examination. 

,  (a)  Of  the  Bankrupt* s  Final  Surrender,    (b)  Of  his  Commitment  for 
Contumacy,    (c)  Of  his  Protection  from  Arrests. 


lie  BANKRUPT. 

IX.  Of  the  Certificate* 

(a)By  wham  to  he  granted  or  refused.  {h)For  what  Causes  it  wiU 
be  stayed 9  denied^  or  declared  void*  {c)  Of  Gratuities  given  to 
obtain  a  Banlmi^t^s  Certificate.  '  {^Uotsfarit  wiU  discharge 
the  Person  or  faiwre  Estate  of  the  Bankrupt ^  and  herein  of  the 

feneral  effect  of  his  Certificate* 
Hvidend* 
(a)  When  to  be-  declared ^  amongst  whomt  and  how  to  be  reeonered. 
(Jb)How  to  be  made^  where  the  Creditors  are  joints  and  several. 
XI*  Of  the  BankrwpVs  AUowamce^  or  per  Centage* 

Where  payable  and  where  not* 
XII.  Of  a  Refund  of  Property* 

Where  a  Creditor  being,  partially  paid  or  securedf  shaU  be  hound  to 
refund* 
Xni.  Of  Mutual  and  Contingent  Dehtu 

And  herein  of  Cases  ofSet^^ff  and  Counter  Demands. 
XIV.  Of  Election. 

Where  a  Creditor  shall  he  hound  to  elect  whether  he  wiU  seek  Relief 
under  the  Commission^  or  pursue  such  other  Remedies  as  he  may 
have* 
XV*  Of  Joint  and  Separate  Traders* 

(9)0 f  the  Practice  adopted  in  the  Bankruptcy  of  Copartners^  pre- 
vious to  Lord  Thurlow's  Order  of  theSth  Alareh^  1794.  (b)0/ 
the  subsequent  and  present  Mode  of  proceeding.  {c)Of  the 
Interests  of  the  joint  and  several  Creditors  in  the  effects  of  Joint 
Traders f  and  e^o  in  their  sepwrate  Estates,  (d)  Of  the  Situa- 
tion ofaSolveni  Partner^  as  connected  with  one  who  becomes 
Bankrupt,  and  herein  of  dormant^  retiring^  and  deceased  Part- 
ners* 
XVI*  Of  the  Supersedeas* 

(a)  In  what  Cases  granted*     (h)  Where  refused*     {c)  Of  the  Super- 
sedeas genercuiy* 
XVII.  Of  Bamikrupfs  Trustees^  Executors^  or  Agents* 
XVm.  Of  Annuities  under  Commissions  of  Bankrupt* 
And  herein  of  the  Sureties  of  the  Bankrupt* 
XIX*  Of  the  surplus* 

(a)  Where  aJhwedy  whether  the  Estate  be  joint  or  separate*  (b)  Where 
Interest  shall  attach  in  respect  of  Debts  proved^  (c)  Of  the  Sur- 
plus generally y  and  of  the  Bankrupts  Interest  therein* 
XX*  Of  the  Sale  of  Bankrupts  Estate  in  Mortgage  before  the  Commis- 

sionerSf  under  the  Chancellor's  Order. 
XXI.  Of  the  Jurisdiction  of  the  Lord  Chancellor  and  the  Vice  Chancellor^ 
and  herein  efthe  Requisites  to  support  Petitions^  fyc.  in  Mat^ 
ters  of  Bankruptcy  f  md  of  the  Course  of  the  Court  on  such  Pe^ 
titions* 
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Of  the  Commission  and  Commissioners. 


(%yOf  the  Effect  of  a  Commission^  and 
of  the  Force f  Operationy  and  Priority 
ofM  Extent  on  the  bankruptcy  of  the 
Ming^s  DAtor* 

!•  The  grantiae  a  caromission  is  not 
discretionary  I  bat  dejwre  on  the  petition 
of  persons  iatereited.    The  word  may  in 


the  statute  signifies  must.  Alderman 
Blackweirs  Case^  E.  1683.  1  Vern.  152. 
2  Ch.  Ga.  143.  And  in  no  instance  the 
court  supersedes  it  without  directing:  aa 
israe,  unless  fraud  or  Texation  appears. 
Exp*  Wilson^  Exp*  Bradskaw^  H.  tJXt. 
2  Atk.  218. 
2.  Every  one  is  bound  to  take  notice 
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B>jft€t  of  a  Cmumdmom. 

ot9L  cttnaiinioii  of  banluruptcT.  /BlcAeMi  had  niActeat  effects  of  his  own  to  satisiy, 
T,  SedgwUk^  T«  1600.    2  Veni.  161.-—  be  ought  not  to  have  ao  eztept  in  aid  to 


The  statutes  bind  the  coorts  of  equity  as 
irell  as  law.  Eip.  Goodmm,  T.  1715. 
2  Vern.  697*  But  they  do  sot  bind  the 
Crown.  jRcx  v.  Pidey^  M.  1725.  Bnnb. 
202.  though  that  was  admitted  in  Ati. 
Gem.  Y.  Siamnffarthf  H«  1721.  ibid.  98. 
There  can  be  no  such  thing  as  ao  equita- 
ble commissien;  it  must  be  a  legal  one* 
Small  V.  Dudley,  M.  1727-  2  P.  W.  429. 


defeat  other  creditors  under  a  bankrupt^ 
cy,  Et  vide  Cholmley  v.  Stnrti  2  Vern. 
426.     Pre.  Ch.  154^  S.  P.  cited* 

5.  A  commissioa  iisued  by  a  bank- 
rupt's father  to  obtain  bis  discbaree,  is  an 
atgamem  of  fraud.  Etf.  Balield,  T, 
1719-    1  P^  W.  56g. 

6.  Under  the  old  statatesy  a  man  was 
considered  as  guilty  of  a  crime,  or  f^rfy 


for  a  comnisaion  of  bankruptcy  was  held  I  in  becoming  a  bankrupt.     Exp.  Bemui^ 


an  action  and  an  execntiea  in  the  first  in- 
stance. Twin  ▼.  Maeee^y  £•  1737.  1 
Atk*  67.  Eip.  WiUmij  H.  1752.  1 
Atk.  153.  Sed  vide  £xp.  Brown,  1  Ves. 
ip.  B.  66.  where  Lord  Eldony  C.  said  he 
always  found  a  difficulty  in  considering  a 
coaamission  as  an  execution  in  a  strict 
aenae.  Vide  eiiam  Exp.  De  Tasset,  17 
Yes.  251.  where  his  Lordship  said,  a 
commission  was  in  nature  of  an  ejpecolion 
lor  the  legal  debt  of  the  petitioning  cre- 
ditor, and  in  Exp.  Hamper,  ib.  408.  he 
said,  a  commmissiea  was  deemed,  but  not 
accurately,  an  aetion  and  an  execotion  in 
the  first  instance.  The  statute  IS  Eliz* 
gives  commissioners  an  equitable  as  well 
as  a  legal  jurisdiction ;  and  on  petitions, 
Ld.  Ch.  proceeds  as  by  a  bill,  upon  the 
rales  of  equity,  but  a  commission  is  not 
now  treated  as  an  execution,  for  the  dis- 
tribution is  equitable.  Eap,  J3lto«,  T. 
1796^  3  Yes.  239*  JBzp.  8tort$y  T. 
1^14*  3  Yes.  Ss  B.  107.  and  a  commis- 
sion difiers  from  an  execution,- in  vesting 
all  the  rights  and  possibilities  ef  the  bank- 
rapt  ;  for  the  latter  onlf  passes  what  the 
^leriff  seizes.  E^.  Brounty  H,  1793.  2 
Yes.  )un.  68. 

3.  An  extent  in  aid  was  taken  out  by 
tke  king's  receiver  against  his  own  debtor, 
who  vras  a  bankrapt,  and  his  assignees 
brought  tbeir  bill  in  Chancery  to  set  it 
aside.  After  15  years  pendency  of  the 
suit,  the  bill  was  dismissed.  The  juris- 
diction belonging  to  the  Exchequer,  as 
Ae  king's  court  of  revenue,  from  whence 
te  extent  issued,  and  if  Chancery  was  to 
set  it  aside,  the  process  might  be  carried 
on  in  the  Exchequer  until  the  debt  was 
cleared,  according  to  the  course  of  that 
court.  Braum  v.  Bradskum  or  TVoal, 
£.  1701.     Pre.  Ch.  15S.    2  Vern.  42& 

4.  If  an  extent  and  a  commission  issue 
on  the  same  day,  the  extent  shall  have 
the  preference.  Rex  v.  Earl,  II.  1718. 
Bunb.  33.  Sed  vide  Capell  v.  Brewer, 
T.  1687-  1  Vern.  469-  where  it  was  re- 
solvedy  that  if  an  accountant  to  the  king 


£.  1743.     2  Atk.  258^ 

7.  Granting  caveats  against  the  sealing 
of  commissions,  to  be  heard  by  counsw 
upon  petition,  has  been  found  inconve- 
nient, and  aflfbrding  the  bankrapt  an  op* 
portnnity  to  make  away  with  his  elfects. 
Ezp.  ParsanMyH.  1746.  1  Atk.  72. 

8*  A  commission  cannot  supersede  a 
decree  for  a  receiver,  which  is  dtscre* 
tionary  in  the  eonrt,  and  as  useful  a 
power  as  any  that  belongs  to  it,  and  it  is 
provisional  only,  not  afiecting  the  rights 
of  the  parties.  Skip  v.  Harwood^  T.  1747. 
3  Atk.  564. 

9.  An  order  for  dissolving  an  ii^tte* 
tion  fttit,  will  be  made  absolute,  notwilh* 
standing  plaintiff  is  a  bankrapt,  unless  he 
shows  cause,  for  bankraptcy  is  no  abate* 
ment.  Anon.  M.  1748.  1  Atk.  263.r-^ 
Whether  the  bankrapt  be  plaintifi'.  {Dtt^ 
videon  ▼.  BtifZer,  T.  1794.  2  Anstr.  60t 
(n).)  Or  defendant.  Rutherford  v.  Iftf* 
/«r,  T.  1794.     Anstr.  458. 

10.  The  bankrapt  laws  are  not  adopt- 
ed in  Ireland.  Em.  WUlianuonyT.  175a. 
1  Atk.  32.  8ea  vide  11  &  12  Geo.  3v 
c.  8.  of  the  Irish  statutes,  by  which  they 
are  now  adopted. 

11.  Where  a  surety  for  a  bantiriipt  and 
his  co-obligor  in  a  bond  to  the  crown  is 
compelled  by  an  extent  to  pay  the  mo- 
ney, he  may  prove  his  debt  and  all 
charges.  £^.  Manhali,  E.  1751.  1 
Atk.  262. 

12.  A  commission  against  A.,  dorcrib- 
ing  him  as  a  partner  with  B.  is  a  separate 
commission*  Exp,  Woodmason,  H. 
1787.     1  Cox,  308. 

13.  A  commission  cannot  be  altered, 
though  a  clerical  error  made  in  the  office  be 
evident,   firp.  £«e^T.1787-  1  Cox,  393. 

14.  A  debt  due  to  the  crown  fhall  bo 
preferred  to  creditors  under  a  com  mis* 
sioo,  the  sheriff  being  in  possession  un-* 
der  several^  extents,  one  of  which  was 
tested  the  day  the  provisional  assign- 
ment was.  executed,  so  that  the  crown 
gat  the   first  possession,  but  the   others. 
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Ejftct  afa  Cammimon. 
were  not  tested  till  some  days  after.—  { of  the   eicise  datieSi  remitted  by  tiia 


Bodgers  v.  M'KenzU,  T.  1799.    4  Yes. 

752. 

15h  The  crown  will  seize  before  the 
assigomoDt,  if  it  can,  for  a  debt  due  from 
the  bankrupt.  Exp,  Smith^E,.  1800.  5 
Ves.  297. 

l6.  Ld.  Ch.  Eldon  took  the  first  occa- 
sion to  express  his  strong  indignation  at 
the  frauds  committed  under  cover  of  the 
bankrupt  laws^  and  especially  in  the 
country,  where  the  bankrupt's  estate  has 
been  considered  little  more  than  a  stock 
in  trade  for  the  commissioners,  the  as- 
signees, and  the  solicitor  ;  and  their  cal- 
culations have  been  made,  how  many 
commissions  can  be  brought  into  the 
partnership*  His  Lordship  said,  that  the 
bankrupt  laws,  as  now  administered,  are 
a  disgrace  to  the  country,  and  a  public 
nuisance ;  and  after  enumerating-  various 
instances  of  fraud  and  misconduct,  he  de- 
clared his  determination  to  repress  such 
practices  in  future*    Pref^  to  6  Ves. 

17*  Whereas  many  country  comrais- 
sioiis  are  directed  to  two  esquires,  who 
are  -  not  barristers,  whereby  .  improper 
persons  become  nominated  as  quorum 
commissioners*  Ordered,  that  in  future, 
IK>  commissions  be  directed  to  an  esquire, 
4s  a  quorum  commissioner,  who  is  not  a 
barrister*  Per  Ld.  Loughborough,  Aug. 
}2,  1800.  5  Ves.  Pref. '  And  if  this 
order  be  evaded,  it  is  a  good  groimd  for 
superseding  the  commission ;  for  the  bar- 
rister who  cannot  attend  for  the  20s.  al- 
lowed by  5  Geo«  2.  c.  30.  s.  42.  is  not 
within  the  order.  Exp^  Harbin,  £•  1 81 J  • 
1  Rose,  58. 

J  8.  A  bankrupt  was  described  in  the 
commission  as  a  surviving  partner,  which 
was  alleged  to  be  injurious  to  the  pe- 
titioner, and  unnecessary,  but  Ld.  Ch. 
would  not  allow  such  a  description  to  be 
altered.  Exp.  I'Aemsoit,  M,  1803.  9 
Ves.  207. 

19*  Under  an  extent  against  a  bank- 
rupt, the  crown  seized  acceptances  not 
due  at  the  time  of  the  bankruptcy,  on 
which  credit  had  been  given,  so  that  the 
bankrupt  Mras  not  indebted  at  the  time  of 
bi-^  bankruptcy.  Held,  that  the  assign- 
ment of  the  commissioners  should  prevail 
over  this  extent.  Exp,  R»wion,  T.  1810. 
17  Ves.  431.  Et  vide  S.  C.  post^  tit. 
Trade,  viii. 

20.  A.  and  B.,  bankers  in  London,  had. 
at  tlie  (imo  of  their  bankruptcy,  cash  and 
short  bills  belonging  to  C.  and  D.,  bauk- 
er:i  iu  the  couatry.     The  cash  consisted 


country  to  the  London  bankers,  and 
against  which  they  had  given  to  the  com- 
missioners the  latteHs  acceptances.  An 
extent  issued  upon  them ;  held  that  the 
crows  has  a  right  to  elect  against  what 
funds  it  will  go ;  and  on  the  consent  of 
the  Att.  Gen.  the  short  bills  were  orders 
ed  to  be  delivered  op.  Exp.  Rawton,  T. 
1810.  1  Rose  15.  Vide  Giles  v.  Per- 
kins, 9  East  12. 

21.  To  render  the  proceedings  under 
a  commission  of  bankrupt  evidence,  it  is 
now  enough,  under  49  Geo.  3.  to  show, 
that  they  are  produced  from  the  custody 
of  the  solicitor  to  the  commission,  or  to 
prove  the  hand-writiog  of  one  of  the  com^ 
liilsaioners  before  whom  they  were  taken. 
CMinson  v.  HUlear^  T.  1811.  1  Rose 
221.     3  Campb.  30* 

22.  A  commission  of  bankrupt  is  not 
by  an  execution  within  the  meaning  of 
the  statute  of  8  Anne,  c.  14*  s.  1.  which 
directs  that  no  goods  upon  demised  pre* 
mises  shall  be  taken  under  any  executioni' 
unless  the  execution  creditor  shall,  be- 
fore the  removal  of  such  goods,  pay  to 
the  landlord  all  arrears,  not  exceeding 
a  year's  rent*  Leer.  Lopes,  H.  1812.  t 
Rose  342.     15  East  230. 

23.  To  scire  facias  against  bail  they 
may  plead  in  bar  to  the  execution,  that 
before  the  alias  set.  fa,,  plaintiff  became 
bankrupt)  and  was  so  declared  before  the 
return  of  the  writ,  and  that  his  effects^ 
debts,  &c.  were  assigned  to  the  provision- 
al assignee,  who,  before  plea  pleaded^ 
assigned  to  the  assignee  under  the  com- 
missFon,  and  that  he  was  entitled  to  sue 
defendants.  Kinneaar  v,  Tarramt,  C« 
1812.     1  Rose  350.     15  £;ast  622. 

24.  The  commission  and  proceedings 
are  conclusive  evidence  of  the  bankrupt- 
cy, unless  notice  be  given  under  Sir.  Seim^ 
Romilly's  act.  Humphries  v.  CoggaUj  £• 
1812.  1  Rose  226.  Unless  on  an  in- 
dictment of  a  bankrupt  for  perjury  before 
the  commissioners,  in  which  case  it  seems 
necessary  to  give  strict  evidence  of  the 
trading,  petitioning  creditor's  debts,  and 
act  of  bankruptcy.  Rez  r.  PioutAan, 
Ibid.  I  Rose,  223.  3  Camp.  9^.  tt  vide 
Rel  r.  Buller,  1  Taoqt.  71* 

25.  Where  four  traders  carried  on  bu- 
siness in  co-partnership,  having  a  house 
in  London,  and  another  in  Edinburgh^ 
and  two  of  the  partners,  till  the  bank- 
ruptcy, resided  in  Edinburgh,  and  several- 
ly carried  on  trade  there,  distinct  from 
the  co-partnership,  and  the  rest  of  th6 
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partners  resided  in  London ;  a  commis- 
sion of  bankrupt  against  the  partnership 
vas  held  to  be  a   complete  bar  to  a  se- 
questration, either  against  the  property  of 
the  partnership  in  Edinborgh,  or  the  per- 
sonal or  real  property  of  the  separate  and 
resident  traders.     But  the  yalidity  of  the 
commissfoo  is  a  question  for  the  English 
Chancellor's  decision,  the  courts  of  Scot- 
land not  having  jurisdictfon  ;  yet  if  they 
are  satisfied  that  the  party  subjected  to  the 
commission  was  domiciled  in  Scotlandy 
and  had  not  been  domiciled  in  England^ 
it  is  a  question   whether  they  would  be 
bound  to  give   eflect  to  it.     In  the  pre- 
sent case,  three  of  the  Lords  of  Session 
doubted  whether  the  sequestration  ought 
not  to  be   awarded,  tptoad  the  separate 
estates    of   the    two  resident    traded : 
L>d.  Crager,  however,  thought,  that  the  se- 
questration ought  to  have  been  awarded 
by  the  Ld.  Oi^inary  in^  the  first  instance, 
reservii^  the  efiect  of  it  for  after  consi- 
deration. Btmi  of  Scotland  v.  Cmthbert, 
M.  1812. 1  Rose  462. 
26,  If   a  commission   has  passed  the[ 


s*  23. .  required,  was  a  debt  of  Efficient 
amount ;  secondly y  that  it  was  not  com- 
petent to  the  bankrupt  to  defeat  a  com'* 
mission  against  him,  by  alleging  the 
criminality  of  another  act  of  bankruptcy; 
thirdly^  the  stat.  49  Geo.  3.  c  121.  s.  14. 
only  applied  to  creditors  who  came  in  to 
prove  their  debts.  Bryant  v.  Wither^ 
T.  1813.  2  Rose  8. 

29.  A  commission  of  bankrupt  vettsit 
th^  assignees  under  it  all  the  persona, 
or  moveable  property  of  the  bankrupt, 
precluding  creditors  in  Scotland,  where 
the  bankrupt  also  resided  and  traded  fron 
attaching  by  legal  process  such  property 
of  the  bankrupt  In  that  country,  or  from 
administering  it  in  a  course  of  distributtoil 
under  a  sequestration.  But  the  com^ 
mission  does  not  affect  the  heritable  or 
real  property  oot  of  Ctagland,  nor  is  there 
any  legal  obligation  on  the  bankrupt  to 
convey  it  to  his  assignees,  farther  thaa 
what  the  creditors  are  indire<!dy  enabled 
to  enforce,  by  the  power  which  they  have 
of  granting  or  withholding  his  certificate. 
Held  also,  that  the  title.of  the  assignees  by 


great  seal,  although  it  never  be  opened  or  assignmant  under  a  commission  of  bank- 
acted  upon,    yet  has  issued   within  the   rupt,  does  not,  like  an  assignment  by  aft 


meaning  of  49  Geo  3.  c.  121.  s.  2.  so  as 
to  be  notice  of  a  prior  act  of  bankruptcy. 
Waikins  v.  Maunde^M.  1812.  1  Rose 
36l. 

27*  A  creditor  is  entitled  to  a  commis- 
sion of  bankrupt  as  a  matter  of  right,  yet 
It  most  be  the  commission  of  the  creditor, 
and  not  of  the  bankrupt.  Ezp.  DowneSy 
T.  1813,  1  Rose  398.  Vtdt  Exp.  Gar- 
diner, ib.  378. 

28.  The  court  of  K.  B.  wiil  sustain  a 
commission  of  bankrupt  notwithstanding 
the  following  objections  ; — 

1st.  That  the  petitioning  creditor  had, 
upon  striking  tho  docket,  made  an  affi- 
vit  of  his  debt  as  for  goods  sold,  though  ho 
had  at  the  time  obtained  judgment  in  an 
action  biought  to  recover  the  amount  of 
the  goods. 

2d.  'riiat  prior  to  the  act  of  bankruptcy 
tipon  which  the  commission  issocfd,  there 
was  another  act  of  bankruptcy,  with  a 
debt  tuificiont  to  sustain  a  commission, 
and  of  that  the  petitioning  creditor  had. 
notice. 

3d.  ThAt  prior  to  presenting  the  pe- 
tition for  a  commission,  the  petitioning 
creditor  had  .not  relinquished  his  judg- 
meoc, 


individual,  or  upon  particular  contract^ 
riequire  intimation,  the  former  being  re* 
cognised  as  a  transfer  of  a  public  nature^ 
taking  effect  by  operation  of  law,  as  a 
transfer  by  marriage  :  sind  It  seems,  that 
to  complete  a  title  by  assignation,  it  is  not 
necessary  that  the  intimation  should  be 
notarial  or  fornial ;  ordinary  notice,  or 
circumstances  of  conduct  from  which  m 
claim  under  the  assignation  is  to  be  in- 
ferred, will  be  considered  as  equivalent 
to  solemn  intimation.  Sdkrig  v.  Daois, 
E.  1814.  2  Rose  291.  On  appeal,  2  Dow 
P.  C.  231.  S.  C. 

30.  On  motion  for  an  amdvMs  MonuSf 
where  the  sheriff  had  seited  debU  due  to 
the  bankrupt  at  the  teste  of  (he  writ^and 
paid  them  to  his  assignees  under  a  com- 
mission  issued  after  3ie  extent,  and  be- 
fore the  taking  of  the  inquisition,  the 
court  intimated  that  this  was  not  regularly 
a  subject  for  summary  interference,  bet 
ought  to  be  pot  on  the  record.  R$z  r, 
J0lennyy  T.  I8I6.  2  Price  89& 

31.  A  creditor  aggrieved  by  a  fraude- 
lent  commission,  caiinot  (under  the  5th 
Geo.  2.  c.  SO.  s.  23.)  ^all  for  an  align- 
ment of  the  bond  given  to  the  Ld.  Ch.  on 
the  issuing  of  the  commission.  Stp. 
BumfordyT.  18J6.  2  Madd.  1.  '  Seivid^ 


Am  td  tkd first  objeetimt;  it  was  resolved,         ,, 
that  all  which  the  stat.  5  Geo.  2.  c.  SO.  (Smithey  r.  Edmondson;  S  East  1& 
.    Vol.  I.  19 
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S2n  A  creditor  ought  not  to  act  as  a 
commissioner.  Exp.  Prosser^  T.  1816. 
2  Rose  370. 

33.  On  tke  application  of  claimants, 
the  court  will  order  a  vcndiU  txponas  to 
issue  before  the  due  time  arrive  for  selling 
a  bankrupt's  goods,  seized  under  an  ex- 
tent, ou  an  affidavit  that  it  would  benefit 
^e  bankrupt's  estate  :  but  the  court  will 


assignment,  and  given  the  bankrupt  hiif 
certificate,  cannot  make  a  new  assiga- 
ment,  for  their  commission  is  determined. 
/acobson  v.  WIlliamsoHy  M.  1717*  1  I'* 
W.  386.  Gitb.  £q.  Rep.  140. 

39.  Commissioners  are  punishable  for 
misconduct,  as  where  a  commission  was 
taken  out,  and  not  opened  for  three 
months,  this  shows'  it  was  done  to  protect 


direct  the  sheriff  to  pay  the  prosecutor's Mhe  estate,  and  it  shall  be  superseded  for 
demand  to  the  Deputy  Remembrancer,!  example  sake.  Combos  Ca^  T.  1725. 
to  the  credit  of  tbe  cause,  and  the  re-  Sel.  Ch.  Ca.  46.  So,  where  a  man  was 
mainder  to  the /assignees,  on  the  claim*  both  clerk    and   commissioner,  and  re- 


ants  paying  into  court  £100  beyond  tbe 
amount  of  the  debt  claimed  by  the  prose- 
cutor. Rex  V.  CripfSf  H.  ISIT*  3  Price 
606. 

34.  A  power  of  attorney  to  execute  the 
indorsement  of  a  sale  upon  the  register  of 
a  ship  when  she  comes  home,   is  not  re- 


voked by  the  bankruptcy  of  the  grantor 


ceived  double  fees.  He  was  removed* 
WoocPs  Ca.,  T.  1725.  Sel.  Ch.  Ca.  46. 
So,  if  commissioners  wrongfully  find  a 
man  a  bankrupt,  they  are  liable  to  an 
action.  Whitelock's  Ca.,  T.  1725.  Sel. 
Ch.  Ca.  46.  So,  where  the  commission- 
ers  took   more   than   205.   a-piece,  and 


of  the  power.  Dixon  v.EwUrt,  T.  1817. 
.i  Buck  94. 

3^.  Where  a  bankrupt's  effects  have 
been  sold  under  a  venditioni  exponas,  on 
an  extent  in  default  of  claim,  his  assignees 
are  not  concluded  ;  but  they  will  be  al- 
lowed, on  application,  to  enter  their  claim, 
and  plqad  in  a  proper  case  where  the  pro- 
ceedings have  gone  so  far,  on  payment  of 
the  costs  of  the  sale  and  of  the  applica- 
tion, and  putting  the  prosecutors  in  the 
same  situation  as  if  they  had  claimed  and 
pleaded  in  due  time  ;  for  laches  cannot  be 
attributed  to  assignees  for  the  short  de- 
lay of  a  month  only.  Rex  v.  Adam,  M . 
1817.  5  Price  39. 

30.  Infant  defendants  will  not  be  con- 
cluded as  to  the  question  of  bankruptcy, 
by  the  production  of  tbe  commission 
vnder  the  49th  Geo.  3.  c.  121.  s.  11. 
though  no  notice  has  been  given  on  their 
Dart  of  an  intention  to  dispute  the  com- 
mission. Be// v.  Tinney,  T.  1819.  4 
JMadd.  372. 

(b)  Of  the  Power  and  Duty  of  (he 
Comwrnsiontn. 
S7-  The  goods  of  a    bankrupt  were 
«otsed  by  the  commissioners  in  Topsfaam 


spent  large  sums  in  feasting,  at  the  ex- 


pense of  the  estate,  they  were  removed, 
a  new  commission  was  awarded,  and  they 
paid  all  costs.  Exp,  Holiday,  H.  1739. 7 
Vin.  Ab.  77.  pi.  3.  Commissioners  in  the 
country;  can  take  no  more  than  20s.  a- 
piece  for  each  sitting.  Exp.  Pagett,  H. 
1786.  2  Bro.  C.  C.  50.  So,  where  the 
bankrupt  was  prevented  from  surrender- 
ing at  his  last  examination,  because  tbe 
commissioners  did  not  attend  on  the  day,, 
the  court  censured  them  upon  their 
petition  for  another  day,  and  said  the 
petition  ought  to  have  been  by  tbe  bank- 
rupt. Exp,  Grey^T.  1790.  1  V«s.jun. 
195. 

40.  Advertisements  ofsales  before  com- 
missioners, should  not  be  general,  but 
name  tbe  hour,  as  before  a  master  :  and 
if  a  better  bidder  comes  before  the  com- 
missioners are  gone,  he  must  be  received. 
E2p,  Green,  E.  1747-  1  Atk.  202.  ;  but 
tbo  mode  of  selling  is  left  to  tke  commis* 
sioners,  and  not  directed  by  the  court,  as 
in  a  sale  before  the  master.  Exp.  Comym, 
E.  1690. 1  Ves.  jun.  1 12. 2  Cox  225,  S.  C. 
Yet  the  commissioners  cannot  decide, 
wbethfHr  a  bankrupt's  estate  shall  be  sold 
or  not  ;  there  must  be  an  order  for  the 
^ sale,  and  any  creditor  has  a  right  to  in- 
bay,  which  were  consigned  to  persons  ini  sist  upon  it.  Exp.  Goring^T,  1790,  1 
Holland,  who  bad  not  paid  the  bankrupt )  Ves.  jun.  l69. 


for  them.  The  master  of  the  vessel  was 
ordered  to  deliver  the  goods  to  the  com- 
missioners, 4>n  payment  of  bit  freight,  and 
on  being  indemnified   against  the  bill  of 


41.  Proceedings  under  commissioa- 
ers  are  formed  in  analogy  to  those  ia 
Chancery  ;  and  in  accounts,  the  court  is 
to  be  aided  by  a  proper  officer  as  a  mas- 


lading.    Anon^  M.  17Q9.  2  £q.  Ab.  98.  ter,  and  commisiioners,  or  a  master  may 
P'*  ^»     '  proceedezpor^e,  without  an  order,  £2p* 

38.   CommissioAera  having  made  an  JBax,  T.  176I.  2  Yes.  388. 


42.  The.Ld.  Ck  wHI  not  interfere  with 
the  discretion  of  commissioners  of  bank- 
ruptcy by  making  an  order  upon  them  to 
enforce  answers  from  a  person  examined 
as  to  the  bankrupt's  property  received 
by  him.  JSxp.  Farrj  T.  1804,  g  Ves. 
513. 

43.  There  are  many  acts  of  the  com* 
raissionersy  that  the  great  seal  cannot  con- 
troul,  their  authority  to  do  them  being 
given  them  by  the  legislature.  If  the 
commissioners  commit  the  bankrupt  for 
not  answering  to  tlieir  satisfaction ,  the 
Ld.  Ch.  (sitting  in  bankruptcy)  cannot 
discharge  him,  though  he  may  review 
their  opiaton,  whether  the  answers  are 
satisfactory ;  the  mode  is  by  suing  out  an 
iutheoM  corpus,  and  a  return  to  that,  and 
t4ien  the  Chancellor,  not  trader  the  bank* 
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1808.  15  Ves.  12&  T.  1805.  11  Vet. 
417.  M.  1806.  13  Ves.  181.  In  conea- 
quence  of  what  fell  from  Lid.  Ch.  in  1805| 
(i  1  Ves.  425.)  a  maodamos  was  moved  to 
Uie  commissioners  to  sign  the  certificatOi 
which  was  refused.  S.  C.  7  Flast  92. 

50.  Coats  were  allowed  to  cooimisaioB* 
ers  who  wera  asade  parties  to  a  petition 
wHhout  sufficient  grounds.  iSxp.  8Udo^ 
T,  1«09.  16  Ves.  l6l. 

bl^  A  petition  was  presented  by  at* 
signees  to  restrain  the  commissioners  from 
bringing  an  actsoa  against  them  for  the 
coats  of  defending  an  action  brought 
against  the  comnussioners  and  messenger 
for  false  impriaonment,  in  which  the 
plaintiff  was  nonsuited ;  and  also  for  a 
contribution  amimg  the  credilors  who  had 
proved  their  debts ;  but  the  ccNirt  dismis-  > 


rupt  statute,  but  as  a  law  officer,  having  a  sed  it  as  to  botlw     £^« 


T. 


right  te  issue  that  writ  by  the  general  law, 
has  the  return  brought  before  htm,  and 
determining  as  any  other  judge ;  there- 
fore the  review  of  the  conduct  of  commis- 
sioners in  such  caae  is  not  shut  out. 
Exp,  Kingy  T.  1805.  11  Ves.  425.  Vide 
Taylor's  Ca.  8  Ves.  328.  Exp.  Nowton,^^ 
11  Ves.  511. 

44*  It  is  no  objection -to  a  commission 
of  bankruptcy^  taken  out  by  a  creditor 
homajide,  and  not  at  the  instance  of  the 
bankrupt,  that  tha  direct  object  is  te  pre- 
vent an  execution.  Exp.  Bowex,  M.  1805. 
11  Ves.  541.  Eip.  ArrotomithfM.  I8O7. 
14  Ves.  207. 

45.  The  cemmissioners  of  bankrupt 
and  the  Ld.  Ch,  have  authority  in  bank- 
ruptcy to  compel  a  discovery  even  against 
a  purchaser  for  valaable  consideration 
without  notice.  Eip.  Herbert^  M.  1806. 
13  Ves.  183. 

46.  Lunacy  is  no  defence  against  a 
commission  of  bankrupt,  any  more  than 
an  action.     Amou.   £•   1807-     13  Ves. 

590. 

47.  Commissioners  of  bankruptcy  ought 
aot  to  decline  to  act,  nor  have  a  petition 
presented  merely  to^get  the  opinion  oi 
the  Chancellor.  S.  C. 


1 809.  16  Ves.  234.  in  Battye  e.  Oree- 
ley,  8  East  319.  (which  waa  the  action 
mentioned  above,)  it  was  decided  that  the 
commissioners'  warrant  for  arresting  a 
witness  may  issue  at  once  upon  disobMi- 
ence  to  their  summons,  «nd  does  not  re- 
quire  a  second  summons. 

52.  Where  a  commission  has  been  de> 
layed  in  the  opening  for  four  months^  and 
the  bankrupt  was  the  cause  of  the  delay, 
the  commissioners  will  be  ordered  to  pro* 
ceed.  Harriion^e  Caee,  M.  1814.  3  Ves, 
&  B.  174. 

53.  EldoHy  C.  said,  he  had  sospended 
the  insertion  of  bankruptcy  in  the  Ga* 
zette  only  where,  on  inspection  of  th6 
proceedings,  no  bankruptcy  was  fatmd ; 
or,  under  a  country  commission,  to  give 
the  opportunity  of  producing  the  evi* 
deuce.  Eip.  Tarleton^  T.  1815.  19  Ves. 
464. 

54.  Any  person,  not  a  solicitor,  may 
take  out  a  commission  of  bankruptcy* 
Ezp,  Smith,  T.  1815.  19  Ves,  473. 

55.  Commissionrers  have  power  to  ad« 
joum  the  choice  of  assignees  from  the  dav 
piiblicly  appointed  for  that  purpose,  al« 
thou^  all  the  creditors  present  had  coa« 
curred  in  an  election.  Ej^»  Garland^  £• 


48.  Commissioners  of  bankrupt  may|l8l6.  2  Rose  361. 
be  removed  for  misconduct,  but  must  aot       56.  A  commissioner  cannot  purchase 


pay  costs.  Exp.  Scartk,  T.  I8O7.  14 
Ves.  204.  except  in  respect  of  conduct 
out  of  their  duty  as  commissioaen.  S.  C. 
E.  1808.  15  Ves.  293. 

49.  It  is  discretionary  in  the  commis- 
sioners to  sign  a  bankrupt's  certificate, 
and  they  are  not  subject  to  any  controul 


tlie  bankrupt's  estate  without  the  consent 
of  the  creditors  at  a  general  meeting^ 
though  he  neVer  acted.    Exp*  Harris^  ti* 

1817.  1  Buck  17. 
57.  A  separate  commission  was  direct* 

ed  to  a  joint  creditor,  as  one  of  the  com- 
missioners, and  he  acted  under  it,  and 


whatever  on  the  sttli^ect.   IJjj^;  JKn5^,T. 'proved  his  debt  without  an  orden    Held, 
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that  t^a.eoaiiDiuion  should  be  superaoded 
•t  the  cost  of  the  petitioning  creditor. 
£9.  Story y  T.  1817,  1  Buck  70.  Vide 
£zp.  Protser,  2  Rose  370/ 

50.  A  creditor  being  (without  his  pri- 
Tity)  nambd  a  commissionery  declined 
•ctingy  and '  was  aAerwards  chosen  as- 
aignee.  On  the  petition  of  another  cre- 
ditoTy  he  was  restrained  from  acting  as  a 
commissioner.  Eip^Crundwell^'V.  IZ17. 
2  Madd.  202. 

,'^9.  Creditors  who  wish  to  have  the  ac» 
counts  of  the  assignees  taken,  must  first 


issue  such  commisaion ;  but  in  case  only 
one  of  such  persons  shall  be  prepared  to 
issue  such  commission^  then  that  the  com- 
ipission  shall  be  issued  to  the  person  so 
prepared.  13  Ves.  207. 

64.  A  commission  of  bankruptcy  that 
has  been  acted  upon  cannot  be  altered^ 
but  if  any  thing  additional  be  required,  it 
must  be  superseded,  and  a  new  commis- 
sion issued.  jExp.  TkwaittSf  H.  1807.  13 
Ves.  325. 

€5.  Where  an  act  of  bankruptcy  was 
not  clearly  proved  before  the  commission- 


apply  to  the  commissioners  for  that  pur-jers,  Ld.  Ch.  suspended  the  advertisement 


pose ;  and  if  the  creditors  are  dissatisfied 
with  their  judgment,  the  creditors  may 
then  petition  the  court  to  have  the  ac- 
counts taken.  Eip.  Brocksopp^  H.  1819. 
1  Buck  304. 

60.  The  commissioners  have  authority 
under  the  stat.  I  Jac.  1.  c.  13.  s.  10.  to 
examine  persons  supposed  to  have,  or  de- 
tain a  part  of  the  bankk-upt's  estate,  al- 
though such  persons  do  not  claim  to  be 
interested  therein.  Etp*  Andersatif  T. 
I8I9.  1  Buck  397- 

(c)  Of  the  Dockety  and  sealing j  orre" 

iealing'the  Commission;  and  herein 

.    of  the  Advertisement  ofJBankruptq/. 

6l«  A  commission  of  bankruptcy  can- 
not be  re-saa&ed  even  to  correct  a  mere 
clerical  error,  after  any  dealing  upon  it, 
and  if  it  has  been  opened**  JPtsAer's  Ca., 
Bi.  1804.  10  Ves.  190,  Vide  Cxp.  Thom- 
son, 9  Ves.  207«  Burro wes'  CaL,  10  Ves. 
286. 

62.  An  alteration  in  a  commission  of 
bankruptcy  upon  mistake  will  be  permit- 
ted, before  it  has  been  opened  and  acted 
open,  but  net  allerwarcb.  Bvrrowes*  Ca. 
M.  1804.  10  Ves.  286.  Vide  Exp.  Thom- 
son, sup.  Fisher's  Ca.  sup. 

6S.    Where  a  solicitor  in  London  on 
Sunday  received  from  the  country  in- 
structions to  strike  a  docket,  and  on  Mon^ 
day  before  the  opening  of  the  office,  re- 
ceived similar  instructions  from  another 
client,  they  must  draw  lots  according  to 
Ihe  course  upon  two  applications  at  the 
aeme  instant.    Haye^  Ca.,  M.  1806.  13 
V^.  197-  and  in-  conformity  to  this,  a 
^neral  order  was  made  on  the  29th  De- 
cember, 1806.  directing  that  If  two  or 
more  persons  shall  apply  at  the  same  time, 
to  strike  a  docket  against  the  same  per- 
son, and  both  shall  be  prepared  to  issue  a 


in  the  Gazette  till  it  was  made  clear,  and 
a  further  affidavit  put  in.  Exp.  Foster, 
H.  1811.  17  Ves.  414-  1  Rose  49- ;  but 
the  affidavit  not  being  satisfactory,  the 
commission  was  superseded.  S.  €.  H. 
1811.  1  Rose  49.  Vide  Exp.  Lanches- 
ter J  infra.  Exp.  Proston,  T.  1812.  ib. 
259. 

60.  But  the  court  will  order  the  com- 
mission in  other  respects  to  proceed. 
Exp.  Fletcher  J  E.  18i6.  1  Rose  336. 

6J.  Unless  there  be  a  competition,  for 
a  town  or  country  commission,  the  court 
will  not  interfere  to  direct  either  one  or 
the  other,  though  whore  such  a  competi-. 
tion  does  take  place,  and  application  is 
made  to  the  court,  notice  should  be  given 
to  the  opposite  party.  Exp.  Bowdlcr,  H. 
1811.  1  Rose  48. 

68.  The  evasion  of  Ld.  Rosslyn^s  order, 
requiring  the  names  of  two  barristers  to 
bo  inserted  in  a  country  commission,  is  a 
ground  for  superseding  it,  but  a  barrister 
who  cannot  attend  for  the  20s.  allowed  by 
the  Stat,  is  not  so  within  the  order.  Exp. 
Harbim,  £.  1811.   1  Rose  58. 

69.  Ld.  Ch.  will  not  stay  proceedings 
under  a  commission  not  opened,  upon  an 
allegation  that  there  was  no  petitioning 
creditor's  debt :  the  commission  and  the 
adjudication  of  bankruptcy  being  of  right 
under  the  act,  where  the  trading,  &c.  are 
proved.  Exp.  Lamhester,  £.1811.  I 
Rose  220.  17  Yes.  512. 

70.  Ld.  Ch.  reseated  a  commission  in 
order  to  rectify  a  clerical  error  in  the 
bankrupt's  christian  name,  but  a  new 
docket  and  bond  were  ordered.  Ezj^* 
SntiohyE.  1811.  1  Rose  85. 

71*  A  docket  was  struck  and  commis- 
sion ordered  to  be  sealed,  but  the  fees 
not  being  left,  the  direction  was  net  com- 
plied with;  a  commiasien  issued  afier* 
wards  shall  not  prevail,  but  the  solicitor 


eommissien  forthwith,  then  that  it  shall  issuing  it  shall  have  his  expenses.    Exp. 
be  determined  by  lot,  which  person  shall '  Evans,  T.  1810,  1  Rose  16^. 
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72.  The  Ch.  will  not  re-seal  a  commis-j  ftmck  m  docket,  bet  Eldom^  C.  iwld,  thtt 
ftton^  becaiue  it  was  dated  before  an  act  I  the  mistake  was  sufident  to  ioduce  the 


of  bankruptcy  could  be  proved  to  have 
been  committed ;  but  a  commission,  if 
not  opened,  may  be  re-sealed  to  correct 
an -error  in  a  name.  JEip*  keefeunigki^ 
E.  1812.18  Ves.  228. 

73,  The  general  order  which  directs 
comnissions  to  be  sealed  at  the  next  pub- 
lic seal,  if  there  iifaall  be  one  within  se- 
ven days,  means  the  next  immediate  seal, 
withoat  any  discretion  in  the  bankrupt 
office  to  defer  it  till  another  seal  within 
the  seven  days.  In  Re  Lambert^  C  1812. 
1  Rose  258. 

74.  The  Ch.  will  not  allow  the  teste  of 
a  commission  to  be  altered,  and  the  com- 
mission no  be  re^sealed,  in  order  to  let  in 
a  subsequent  act  of  bankruptcy,  though 
no  proceedings  had  heed  had  under  it.  I 


£ixp.  Ckee$ewrigkt,£.  1812.  I  Rose  228. 
ante,  pL  72.  Vide  Exp.  Thomson,  9  Ves. 
207.  Fisher^s  Ca.  10  Ves.  i90.  Bur- 
roiras'  Ca.  ib.  286. 

T5»  The  General  Order  in  hnnkruptcy 
{29th  Dec  1804)  that  the  commission 
must  be  sealed  at  the  first  public  seal 
after  application,  witbin  four  days  after 
the  docket,  thou^  within  less  than  seven 
days,  means  the  next  public  seal,  and  If 
there  are  two  within  the  period  mention- 
ed,  it  meuis  the  first  day.  Exp*  HytUj 
£.  1812.  19  Ves.  61. 

76.  The  intent  of  the  general  order  of 
26th  June,  1793,  will  be  satisfied  by  an 
adjudication  of  bankruptcy,  though  it  be 
too  late  for  puUicatipn  in  the  Gazette. 
Exp.  Freeman  J  M.  1812.  1  ^ote  880. 
Vide  Exp.  Ellis,  7  Ves.  135.  £f  p.  Lei- 
cester, 6  Ves.  429«  Exp.  Lay  ton,  ibid. 
434. 

77.  In  the  hurry  of  business,  the  clerk 
at  the  Bankrupt-office  omitted  to  make  the 
necessary  entry  of  an  application  for  a 
docket.  Another  solicitor  attended  im-> 
mediately  after,  to  strike  a  docket  agaCinst 
the  same'  person.  The  first  solicitor, 
however,  was  held  entitled  to  the  com- 
mission.    Anon.  E.  1815.  2  Rose  323. 

78.  In  an  urgent  case,  an  order  for  a 
commission  of  bankruptcy  was  granted 
against  T.  S/eesnsen,  otherwise  H.  Sie- 
vtnson.  Steoenson^s  Co.  II.  1815.  19  Ves. 
277. 

79*  A  solicitor  having  stmtk  a  docket, 
ordered  the  commisBion  to  be  sealed  with- 
in the  regubr  time,  hut  by  mistake  his 
clerk  left  2s.  8d.  of  the  lees  unpaid  to  the 
iacretary*      On  this,  another  solicitor 


court  to  uphoM  the  first  commission,  and 
that  the  order  of  29th  Dec.  1806^  ought 
not  to  be  construed  too  strictly.  £:q9. 
Siaford,  M.  1816.  1  Buck  1.  Vide  Exp. 
Evans,  1  Rose  l62.  In  Re  Lambert, 
ibid.  258.  Anon.  2  Rose  323. ;  and  see 
the  General  Order  of  13th  April,  1816. 

80.  The  court  will  restrain  the  solici- 
tor to  a  commission  from  negociating  a 
promissory  note  he  had  received  from  the 
bankrupt,  for  his  ^osts  in  procuring  the 
bankrupt's  certificate,  the  haakrnpl  ha- 
ving purchased  the  debts  of  many  of  the 
creditors,  and  the  solicitor  being  indebt- 
ed to  the  estate  in  such  a  sum,  that  the 
share  of  it  belonging  to  the  bankrupt,  as 
standing  in  the  place  of  the  creditors 
whose  debts  he  bad  purchased,  would  ex* 


ceed  the  amount  of  the  note.  £xp.  Hard' 
ing,  H.  1817. 1  Buck  24.  37- 

81.  Where  there  is  a  boniJUe  intent- 
tion  to  prosecute  a  commissioa,  an  ad- 
vertisement in  the  Gazette  of  the  commis- 
sioners' adjudication  may  be  dispensed 
with,  as  where  notice  of  the  adjudication 
in  a  country  commission  was  given  at  the 
bankrupt's  office  on  the  28th  day,  in  order 
to  obtain  a  certificate  for  the  purpose  of 
inserting  it  in  the  Gazette ;  that  was  held 
sufficient  to  support  the  commission.  Etp. 
SoppU^  E.  1817- 1  Buck  81.  Vide  Exp. 
Freeman,  1  Rose  380.  1  Ves.  &  B.  34. 
and  see  the  General  Order  of  26th  June, 
1793. 

82.  Ordered,  that  after  1st  September 
nezt^  on  every  application  for  a  commis- 
sion to  be  directed  to  persons  named  as 
commissioners,  the  solicitor,  in  delivering 
the  names  of  such  persons  to  the  solicitor 
for  insertion  in  the  commission,  do  certi* 
fy  that  no  such  intended  commissioner  is 
a  creditor  of  the  bankrupt.  General  Or* 
der,  per  Eldony  €.  25th  June,  1817* 

83.  A  solicitor's  bill  of  costs  onder  a 
commission  of  bankrupt,  though  approved 
by  the  commissioners,  aud  stated  and  al- 
lowed in  $he  accounts  of  the  assignees, 
was  held  to  be  taxable  under  5th  Geo.  2. 
c.  30.  s.  46.  Eip.  €hregs0n,  H.  1818. 
3  Madd.  49*  ^ 


{d)Ofike  Examinaium  of  Wtineeeetf  md 
oftkeir  Protection  from  Arrest  $.  " 

84.  A  bankrupt's  wife  cannot  be  ex- 
amined against  her  hesbeedj  to  prove 
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his  bankruptcy, but  by  «l  Jac.  1.  the  may, 
touching  the  discoverv  of  his  effects ;  and 
by  5  Geo.  1.  c.  24.  the  bankrupt  may  be 
examined  as  to  his  own  bankruptcy  $  and 
though  the  wife  had  been  committed  for 
refusing  a  discovery,  as  well  as  to  his  ef- 


Of  the  EtamMtUon  of  Witna$e$. 

court  did  not  determine  whether  such  wit- 
ness would  be  protected  ettncle.  ElTp* 
Byney  H.  1813.  1  Rose  451.  1  Ves.  & 
B.  316.  Vide  Ezp.  Ross,  1  Rose  264. 
and  notes. 
92.  The  examination  of  a  bankrupt, 


fects,  as  to  the  act  of  bankruptcy,  yet  she  Uken  not  in  his  own  bankruptcy,  but 

""        '  —    --.-^    under  another  commission,  is  not,  upon 

the  death  of  the  bankrupt,  evidence  upon 
a  petition  in  his  bankruptcy  to  expunge 
the  debt  of  a  creditor  ;  but  it  may  be  used 
by  the  commissioners  to  direct  them  in 
the  investigation  of  the  subject  upon 
which  it  has  proceeded.JBap.    CamjAdif 


was  discharged.  JBxp.  Jamesy  H.  1719. 
1  P.  W.611. 

'  S5.  Ld.  Ch.  OB  a  former  application, 
limited  the  examination  of  bankcupt's 
mother  to  her  son's  trading,  but  on  the 
present,  he  refused  to  restrain  the  com* 
missioners  from  enquiring  into  any  cir- 


cumstance which  might  make  him  a  tra- 1  E.  1814.  2  Rose  51. 


der,  neither  would  he  allow  the  mother  to 
have  counsel,  because  of  the  precedent. 
tizp.  Parsons^  M.  1747'  1  Atk.  204. 

86.  A  prisoner  committed  by  the  com- 
missioners, for  not  answering  a  question 
relative  to  the  bankrupt's  estate,  under  see: 
1 8  of  5  Geo.  2.  was  brought  up  by  ^- 
hea$  carpuMf  but  was  remanded  until  he 
would  answer,  and  a  defect  in  the  warrant 
for  want  of  form,  w^uld  not  avail  him. 
JExp.  Cole,£.  1773.  2  Dick.  479. 

87.  Bankrupt  did  not  attend  the  cora- 
misaioners,  but  petitioned  that  he  might 
be  examined  upon  interrogatories,  and 
liave  a  copy  thereof,  and  a  month's  time 
Co  answer,  and  that  he  might  not  be  ques- 
tioned in  bis  business  of  a  banker.  Ld. 
Ch.  refused  to  restrain  the  commissioners 
m  their  examination,  £g».  Bland,  M. 
a747.  1  Atk.  205. 

88.  Witnesses  may  be  compelled  to  at- 
tend before  the  commissioners  to  prove 
an  act  of  bankruptcy,  reserving  just  ex- 
ceptions as  to  any  questions  the  commis- 
sioners may  put  to  them,  as  an  exception 
by  a  solicitor  that  he  was  profissuonally 
'employed.  £zp.  Higgens^  £•  1805. 
J  1  Ves.  8. 

89*  A  witness  is  not  bound  upon  a 
summons  from  tlie  commissioners,  and 
without  the  Chancellor's  order,  to  attend 
and  prove  an  act  of  bankruptcy  or  tra- 
ding. Exp.  Jonesy  M.  I8l0.  .  1  Rose  39. 
Vide  Exp.  Lund,  6  Ves.  781.  Exp.  Hig- 
gens,  1 1  Ves.  8. 

90.  A  witness  cannot  be  compelled  to 
attend  upon  commissioners  of  bankrupts 
upon  motion,  but  upon  petition  he  may. 
Ezp.  Morgan,  M.  iSll.  i  Rose  192. 

91.  A  witness  who  attends  the  com- 
missioners to  tender  his  testimony  upon 
an  enquiry  before  them,  though  not  sum- 
monod,  is  privileged  from  arrest,  during 
•uch  attendance,  and  returning  $  but  the 


93.  A  witness  summoned  by  commis- 
sioners is  bound  to  attend,  although  his 
expenses  may  not  have  been  tendered  to 
him,  but  if  he  in  fact  be  prevented  by 
want  ef  means,  it  would  be  an  answer  to 
an  application  for  an  attachment.  Exp, 
Benson,  T.  1814.  2  Rose  75.  Vide  Exp. 
Roscoe,ibid^  345. 

94.  The  commission  and  proceedings 
are  inadmissible  evidence  of  an  act  of 
bankruptcy,  for  the  purpose  of  defeating 
a  conveyance.  Wkitworth  v.  Chrakam^ 
T.  1815. 2  Rose  364. 

95.  Persons  having  refused  obedience 
to  the  warrant  of  the  commissioners  to 
attend  to  prove  the  act  of  bankruptcy, 
upon  the  ground  that  they  were  creditors, 
and  therefore  incompetent  as  witnesses, 
were  ordered  to  attend,  it  being  not  a 
preliminary  objection  to  a  party's  being 
examined,  that  he  is  a  creditor,  as  the  re- 
salt  of  his  examination  may  establish  that 
he  is  not  In  Re  OoMie,  M.  1815. 
2  Rose  330. 

96.  A  party  attending  commissioners, 
for  the  purpose  of  being  examined  as  to 
Uie  property  of  the  bauknipt,  is  not  enti- 
tled to  have  his  expenses  paid  or  ascer- 
tained, till  his  examination  is  concluded. 
Ezp.  Roscoe,  H.  1816.  2  Rose  345. 
1  Meriv.  188. 

97*  Between  a  witness  at  law  and  a  par- 
ty attending  on  the  examination  of  com- 
missioners, under  Stat  Jac  1.  c.  15.  s.  10. 
there  is  a  material  difference,  the  latter  is 
bound  to  attend,  though  his  expenses 
should  not  have  been  tendered  to  him. 
S.C. 

98.  A  witness  who  had  been  summon.^ 
cHd,  was  ordered  to  attend  the  commis- 
sioners, to  be  examined  tooching  the  act 
of  bankruptcy,  and  leaving  the  order  at 
the  place  where  the  witness  resided 
when  served  with   the   summons,  was 
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CfilU  ExammaHan  of  Witnesset, 

held  to  be  good  service*     JBxp.  BauUr^ 
E.  1818.     1  Buck  258. 

99*  It  is  ia  the  discretion  of  the  Ld. 
Ch.  to  permit  or  refuse  a  defendant  at 
law  to  have  copies  of  his  examination  be- 
fore the  commissioners.  Upon  this  peti- 
tion, the  ezaminatioiis  having  been  laid 
before  the  Ld.  Ch.,  he  refused  the  appU- 
caljon,  but  gave  costs,  because  the  point 
was  new.  Exp.  Chaier,  In  Re  Crot- 
hy^  M.  181B.     1  Buck  290. 

(e)  Of  the  Solicitor  and  Mes$€7tgery 
ana  herein  of  the  Provmonol  Ai^ 
4ignmenU 


100.  Ld.  Ch.  ordered  a  solicitory'  bill 
to  be  taxed,  under  2.  Geo.  2  c.  23.  s.  22. 
for  striking  a  docket,  and  a  journey  to  get 
affidavit  of  debt,  as  business  done  re- 
Utiiag  to  the  bankruptcy.  Eip,  Smithy 
T.  1800.     5  Ves.  706. 

lOi.  The  messenger,  under  a  commis- 
sioo  of  bankruptcy,  having  been  put  eut  of 
possession  of  property  on  board  a  ship,  by 
threatening  to  throw  him  overboard,  and 
the  parties  also  using  c6ntemptuous  lan- 
guage, were  ordered  to  give  security  for 
answering  the  bankrupt's  interest  in  the 
cargo.  Exp.  Dixan,E.  1803.  8  Ves.  104. 

102.  A  purchase  of  a  bankrupt's  es- 
tate by  the  solicitor  to  the  commission 
was  set  aside  in  this  case,  and  even  upon 
the  re-sale,  Ld.  Ch.  would  not  permit 
him  to  bid,  though  he  should  discharge 
himself  from  the  character  of  soliciter, 
unless  with  the  previous  consent  of  the 
persons  interested,  freely  given,  and  upon 
foil  information.     Exp»  James,  £.  1803. 

8  Ves.  337. 

103.  The  solicitor  to  a  commission  of 
bankruptcy  cannot  purchase  under,  it, 
either  for  himself  or  another ;  neither 
can  a  commissioner  therein  named,  pur- 
chase under  the  commission,  either  for 
himself  or  another.  £xp.  Benmttj  H. 
1805.  10  Ves.  381.  Hie  jpo</,  tit. 
Trust  and  Trustu^  sec.  v. 

104*  Upon  superseding  a  fraudulent 
commission  of  bankruptcy,  the  solicitor 
was  chaiged  with  costs  as  well  as  the 
other  parties;  except  as  to  a  criminal 
prosecution,  not  under  a  direction  in 
bankruptcy,  and  in  which  he  was  nox  a 
defendant.  Ei^.  Arrowsmith,  M.  1807* 
14  Ves.  209. 

105.  The  court  will  receive  complaint 
of  a  messenger's  misdemeanor,  but  if 
hi  the  discharge  of  his  duty^  be  takes 
possession  of  goods  as  the  property  of 
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the  bankrupt ;  the  Ld.  Ch.  has  no  juris- 
diction to  order  the  goods  so  seized  to 
be  delivered  op  to  a  person  who  claims 
them  as  his  own.  Exp.  CraggSfT.  1810L 
1  Rose  25.     Vide  Exp.  Page,  infra. 

106.  No  affidavit  sworn  before  a  Mas- 
ter extraordinary,  who  was  solicitor  to 
the  commission,  can  be  read  in  support  of 
a  petition  by  the  assignees.  Ejip.  ^rodt« 
hursi,  T.  18ia     1  Rose  145. 

}07-  It^was  long  doubted  whether  the 
obstruction  of  a  messenger  in  bankrupt- 
cy, whilst  acting  under  the  authority  of 
the  commissioners  |pven  by  statute^  and 
not  under  the  Ld.  Ch.*s  order,  is  a  con- 
tempt of  the  great  seal ;  but  Mardwicke^ 
C,  held  it  to  be  sc^«  When  the  commis- 
sioners commit,  the  Ch.  can  do  no  more 
than  grant  a  habeas  corpus  to  bring  the 
party  before  him,  not  by  his  authority  ia 
bankruptcy^  but  as  holding  the  great  seal. 
The  messenger  is  to  enter  and  seise  the 
property  of  the  bankrupt  at  his  own  ha- 
zard, but  if  he  enters  the  house  and 
seizes  the  property  of  another,  he  cannot 
be  turned  out,  for  be  is  acting  under  au- 
thority, and  any  contumacious  lai^age 
or  force  towards  him,  b  a  contempt  of  the 
great  seal,  and  it  was  so  held  by  Lord 
Hardwicke.  But  whether  after  execn- 
tion  of  the  commissioners*  warrant  of 
seizure,  and  the  messenger  has  given  np 
the  possession,  he  can  again  seize  with- 
out'another  warrant,  the  court  did  not  de- 
termine. Exp.  Page,  T.  1810.  17  Ves. 
59.     1  Rose  L 

,  108.  A  solicitor  having  struck  a  docket 
within  the  regular  time,  gave  in  comnus- 
sioners'  names,  and  ordered  the  commis- 
sion to  be  sealed,  hut  through  some  mis- 
understanding, the  fees  were  not  lef^^ 
and  the  direction  was  not  complied  with  ; 
another  solicitor  then  strack  a  docket 
asainst  the  same  bankrupt.  Ld.  Ch.  held^ 
that  it  would  be  construing  the  General 
Order  of  29th  Dec.  1806,  too  strictly^ 
not  to  let  the  first  commission  issue,  but 
he  directed  that  the  other  solicitor  should 
be  paid  his  expenses.  Exp.  Evans,  T. 
1811.  1  Rose  162. 

109.  The  attorney  employed  by  the 
petitioning  creditor,  and  continued  by  the 
assignees  when  chosen,  having  delivered 
his  bill  to  them,  including  all  charges 
incurred  by  the  petitioning  creditor,  and 
having  received  a  sum  from  the  assignees 
on  account  of  his  bill  generally,  was  held 
bound,  (as  they  were;  by  tlie  25th  sec- 
tion of  5  Geo.  2.  c.  SO.  to  appropriate 
the  sum  so  received^  tn  reduction  of  the 
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efaarges  incurred  by  order  of  the  peti- 
tioning creditor,  and  for  which  he  was 
Originally  responsible ;  and  the  amount 
of  such  charges  covered  by  the  sum  scr 
received  cannot  be  set  off  by  ihe  attor- 
ney, against  a  debt  due  from  him  to  the 
betttioning  creditor  on  his  own  account. 
rhUlips  V.   Dicas,  H.  1812.     1  Rose 

345. 

110.  A  majority  of  the  assignees  may 
regulate  the  removal  or  the  continu^ce 
of  the  solicitor.  Exp.  Tandinsonj  E.  l8lS. 

2  Rose  66. 

111.  A  messenger  may  apply  for  a  di- 
rection that  the  assignees  shall  pay  him 
his  fees,  though  be  neglected  to  make  a 
demand  till  after  final  dividend  ;  for  the 
assignees  most  be  presumed  to  have 
known  of  his  claim,  And  ought  to  hare 
reserved  sufficient  to  satisfy  it.  Etp. 
Jfartopp,  T.  1813.     1  Rose  449. 

112.  The  solicitor  is  answerable  to  the 
commissioners  for  their  fees.  Exp.  Chrif- 
fiths^T.  1815.     2  Rose  342. 

113.  The  fees  of  commissioners  of 
bankruptcy  are  payable  by  the  attorney 
to  the  commissioners ;  who  (if  they  be 
not  paid,)  will,  on  petition,  be  ordered  by 
the  commissioners  to  pay  them.  S.  G. 
1  Madd.  56. 

114.  The  court  will  not  allow  the  ex- 
pense of  a  provisional  assignment,  ex- 
cept where  an  extent  is  apprehended,  or 
i  n  other  cases  of  necessity.  Eip.  3P  Wil- 
Uamsj  M.  1815.     1  Madd.  141. 

115.  Ld.  Ch.  expressed  his  disappro- 
bation of  a  custom  which  has  prevailed 
in  the  north,  to  have  a  provisional  assign- 
ment as  a  matter  of  course.     S.  C. 

11 6.  The  solicitor  may  maintain  an 
action  against  assignee  for  business  done 
nnder  commission,  ahhough  the  bill  has 
not  beeo  taxed,  under  5  Geo.  2.  c.  30. 
8.  45*  Tarn  v.  Heys,  E.  1816.  1  Stnrk. 
279.  Vide  Fiuchett  v.  How,  2  Campb. 
279. 

117.  If  a  solicitor,  not  being  the  bank- 
rupt's solicitor,  has  in  his  custody  a  deed 
of  assignment  executed  by  the  bankrupt, 
and  which  amounts  to  an  act  of  bank- 
ruptcy, he  must  produce  it,  If  required 
by  the  commissioners.  Exp.  Law^  T. 
1817.  1  Buck  110.  Ft J€  Exp.  Treach- 
er, ih.  17. 

118.  The  court  will  order  a  solici- 
tor's bill  to  be  taxed,  where  the  charges 
were  prima  facie  exorbitant  though 
paid,  and  though  the  assignee  who  paid 
them  was  dead.    Exf^  Neate,  T.  I817. 


1  Buck  111.'  Vide  Cooke  v.  Settree,  1 
Ves.  &  B.  126. 

1 1 9.  Where  one  sixth  of  a  solicitor's 
bill  of  costs  in  bankruptcy  was  taken  off 
on' taxation,  he  was  ordered  to  pay  the 
costs  of  the  taxation.    Eip.  Hatherway^^ 

M.  1817.    2  Madd,  329. 

120.  Where  a  bankrupt  presented  an 
unnecessary  petition,  his  solicitor  was  or- 
dered to  pay  40«.  costs.  Exp.  Parker^ 
H.  I819.     1  Buck  313. 

121.  The  authority  given  to  the  great 
seal  to  vacate  the  assignment,  includes 
the  bargain  and  sale;  and  the  great  seal 
has  also  power  to  vacate  the  bargain  and 
sale  from  the  date  of  its  order.  So  or- 
dered^ where  an  assignee  had  absconded. 
£j».  Corry.  In  Re  MuHens^  H,  1819. 
1  Buck  314.     Exp.  Cooke f  t6,  319* 


(/)  O/Hcondj  renewed^  and  auxiliary 
CammisnOTis. 

122.  No  second  commission  can  be 
taken  out  till  the  bankru|>t  has  had  bis 
certificate  under  the  first,  for  as  all  fu- 
ture personal  estate  is  afiected  by  the  as- 
signment, nothing  of  personal  estate  can 
pass  to  the  second,  but  as  to  future  real 
estate,  there  must  be  a  new  bargain  and 
sale.  Eip.  Praudfoot,  £.  1743.  1  Atk. 
252. 

123.  A  second  commission  against  an 
uncertificated  bankrupt,  cannot  be  main- 
tained, whether  separate  or  joint.  Ezp^ 
Martin,  E.  1803.  15;  Ves.  il4.  Exp. 
Crew  J  T.  1809.  I6  Ves.  237*  nor  can  a 
joint  commission  of  bankruptcy,  void  as 
to  one  partner,  be  maintained  against  the 
other.     S.  C.  t^u^.  115. 

124.  It  is  discretionary  in  the  court, 
whether  or  not  they  will  supersede  a  se« 
cond  commission  against  an  uncertifi- 
cated bankrupt*  and  even  under  circum- 
stances on  the  petition  of  the  bankrupt 
himself.  In  this  case  an  application 
from  the  petitioning  creditor,  under  the 
first  commission  for  that  purpose,  was 
dismissed  with  costs,  15  years  having 
elapsed  since  the  first  commission,  dur- 
ing the  last  seven  of  which  the  bankrupt 
bad  been  permitted  to  carry  on  trade  in 
another  place.  Ejep.  Lees^  Exp.  Pout' 
den^  E.  1810.     I6  Yes.  472. 

125.  A  commission  of  bankrupt  hav- 
ing issued  in  London  against  A.  and  B., 
bankers  at  Shrewsbury  and  Chester^ 
auxiliary  commissions  were  directed  to  is* 
sue  to  those  p1aces,to  take  proofs  of  credi- 
tors holding  notes  under  201.  onl^  such 
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{iroofs  to  be  received  as  proofs  under  the 
London  commissioD.  Ezp.  Perry,  T. 
1810.  1  Rose  12.  Ej^.  Scott^  ib.  S.  P. 
But  in  Exp.  Scott f  the  Ld.  Ch,  would  not 
allow  the  bankrupt  to  be  examined  under 
sueh  auxiliary  commission. 

126.  Where  a  commission  issued  against 
country  bankers,  and  was  worked  in  Lon- 
don,  an  auxiliary  commission  was  granted 
to  receive  proof  in  the  country  of  small 
debts  under  20/.,  which  proofs  were  af- 
terwards transmitted  to  the  commission- 


ers in  London,   and    then    the  country  equity.     Exp.  Baker^T.  18 '3.     1  Hc.sd 


tained  his  certificate,  but  did  ftot  pay  15#« 
in  the  pound  $  another  commission  then 
issued  against  him.  A  petition  to  supers 
3ede  the  last  commisMon  was  presenied| 
alleging  that  all  bis  property  belonged  to 
the  assignees  under  the  first  commission^ 
but  it  was  dismissed ;  for  by  statute  5 
Geo.  2.  c.  •lO.  s.  9.  the  future  property 
could  not  be  taken  by  the  assisnec5  on  be^ 
half  of  the  creditors,  but  by  th«  creditor^ 
either  generally  or  individually^  proceed- 
ing against  their  debtor  either  at  mw  or  in 


commission  was  superseded.  The  country 
commissioners  however  were  not  allowed 
to  examine  bankrupt.  Exp.  Uphatny  T. 
1810.  17  Ves.  212.  Vide  Exp.  Perry, 
Mup,  where  the  same  bourse  was  adapted. 

127-  Where  two  commissions  have  is- 
sued, and  one  has  been  superseded,  the 
proofs  taken  under  that  commission, 
though  become  a  nullity,  have  been  di- 
rected to  be  received  under  the  other. 
JMct»  per  EldoHy  G.  in  Exp.  Upham,  sup. 

128.  Though  a  second  commission, 
while  a  first  is  subsisting,  is^  strictly  speak- 
ing, void,  yet  for  such  a  commission  to  be 
set  up  against  the  second,  it  must  be  in 
legal  operation.  Exp.  BtdUn^  T.  1811. 
1  Rose  134. 

129*  Ld.  Ch.  will  not  now  seal  a  second 
eommission  till  a  note  has  been  given  him 
of  what  was  done  under  the  first.  Exp* 
Freemany  M.  1812.  1  Ves.  &  B.  44.(n) 
And  in  Exp.  Brown  &  Manton,  ib.  GO.  it 
Xf9E  held  that  a  second  commission 
of^ainst  an  uncertificated  bankrupt  is  void. 
Vide  etiam  Exp.  Martin,  15  Ves.  114. 
Exp.  Lees,  16  Ves.  472. 

130.  Although  a  second  commission, 
where  a  former  one  is  in  operation  aigainst 
any  of  the  same  parties,  is  void ;  yet, 
where  the  convenience  of  administering  a 
partnership  fund  requires  it,  and  it  can  be 
done  Without  prejtidice  to  transactions 
which  have  taken  place  under  the  first 
eommission^  the  court  will  so  dispose  of 
the  first  commisftion,  as  to  prevent  ita  be- 
ing an  impediment  to  the  prosecution  or 
validity  ot  the  second.  In  this  case  {of 
four  coexistent  commissiorns  against  a 
partoershipi  and  the  individuals  of  it)  a 
▼ery  special  order  was  made,  giving  vali*' 
dity  and  eflect  to  that  under  which  the  af- 
fairs of  the  bankrupts  could  be  most  coiv 
▼enieatly  adawnisteted*  Exp»  MosoHj  T. 
1813.  1  Rose 423.  1  Ves.&  B.  i60. 

131.  A.  compounded  with  his  creditorrs, 
and  afterwMds  bocaiii»  i>anbupt|  and  ob- 


452.  Vide  Thornton  ».  Dallas,  Dou'^l.  i6* 
Philpot  V.  Corden,  5  T«  R.  289.  i^\yi^ 
land  V.  Cook,  ib  654.  fioril  e.  )}r  avu* 
ing,  7  East  154.  Jelfs  v  Ballard,  1  Bosj 
&  F.  467. 

132.  Though  a  commission  is  a  demand 
of  right,  yet  a  «econd  commt^!iiun  agaiusC 
an  Uncertificated  bankrupt  is  strictly  &  uuU 
l^'ty.  It  is  however  supported  iii  prart;ce« 
Erp.  Crtdland.  T*  1814.  8  Ves.  &  B4 
99.  Vide  Exp.  Martin,  15  Ves.  114- 
Exp.  Bulled,  1  Rose  134< 

133.  No  equitable  relief  can  be  granted 
on  petition  under  a  second  commis^ioii 
again^  an  uncertificated  bankrupti  on  a 
suggestion  of  property  acquired  n  a  sub^ 
sequent  trade,  and  want  of  notice  by  the 
subsequent  Creditors,  but  the  peritiouct' 
may  file  a  bill  for  relief.  Exp,  Storks^  T* 
1814.  3  Ves.  &  B.  105. 

134.  The  court  in  this  case  refused  to 
determine  whether,  where  an  uncertifi- 
cated bankrupt  became  the  object  of  A 
second  commission,  the  sirbsequent  ere*' 
ditors  were  preferably  entitled  to  the  pro-' 
perty^  it  being  a  question  to  be  raised  by 
a  bill  in  equity,  as  too  imporrant  to  be 
determined  on  petition.  S.  C.  2  Rose 
179* 

135.  A  second  commission  was  soper** 
seded,  and  ^  ptcfcedendv  issued  on  a  for-< 
mer  commission,  which  had  expired^ 
where  the  petitioning  creditor  under  the 
fit  St  commission  hnd  been  prevented  from 
prosecuting  his  commission  by  the  arti-* 
fices  of  a  person  who  was  dcfisirous  of  co^ 
vertng  certain  transHcCions  between  him^ 
self  and  the  bauknipt  by  a  lapse  of  two 
months.  Exp.KnigktfT,  1 8 15.  2  Rose 
319. 

136.  Ld.  Cb.  Will  grant  a  renewed 
commission  on  the  petition  of  a  crerlitor^ 
where  the  bankrupt,  the  commissioners^ 
and  the  assignees  are  all  dead.  Etp^ 
Habhes,  M  1817.  1  Buck  134.  Fitftstat^ 
5  Geo.  %.  c.  30.  s,  45. 
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137.  Application  for  an  auxiliary  com- 
mission for  the  purpose  of  examining  a 
bankrupt,  refused.  Exp*  Anon.  M.  1819* 
1  Buck  523. 

(g)  Of  the  individual  Rights y  Duties, 
and  Liabilities  of  the  Bankrvpt, 

138.  A  bankrupt  cannot  be  compelled 
to  execute  to  his  assignees  an  assignment 
of  debts  due  to  him  in  America,  even 
though  the  American  government  will  not 
take  notice  of  the  rights  of  th6  assignees 
under  the  English  bankrupt  la\v.  Exp. 
Blakes^  M.  1787-  l  Cox  309. 

139.  A  commission  issued  aga.inst  A^ 
and  B.,  but  was  not  proceeded  on.  A. 
and  B.  had  a  very  large  sum  at  their 
bankers.  The  court  will  not  interfere  in 
such  case  to  prevent  A.  and  B.  irom  re- 
covering the  money  at  law  from  the  bank- 
er9,  although  the  commission  may  remaiu 
in  force.  Fuller  v.  Gibson,  T.  1788.  2 
Cox  24. 

140«  When  it  appeared  on  the  bank- 
rupt's examination^  that  he  had  lost  more 
than  5/.  at  play  at  one  time,  this  fact 
cannot  b*  expunged  from  the  proceedings, 
though  consented   to  by  the  creditor  at 


14G.  Where  the  assignees  of  a  bank- 
rupt sold  the  good-will  and  interest  of  his 
trade,  the  bankrupt  is  not  precluded  from 
settiug  it  up  again,  provided  be  does  not 
hold  himself  out  as  carrying  on  the  same 
trado,  which  has  been  the  subject  of  the 
purchase.  Crutwdl  v.  Lye,  M.  1810.  17 
Ves.  335.   1  Ko^e  123. 

147»  The  court  will  not  sufier  a  bank- 
rupt, by  means  of  a  bill  of  interpleader, 
to  try  liio  validity  of  hts  commission, 
Lowndes  v.  CornfordM  .1811.1  Hose  1 80. 

148.  The  court  cannot  compel  a  bank- 
rupt to  execute  a  power  in  favour  of  his 
creditors.     Thorpe  v.  Goodall,  T.  18I2. 

1  Rose  270.  continued  from  17  Ves.  388 
— 460.    {pide   Townsend  r.   Windham, 

2  Yes.  3. ;)  but  he  may  be  compelled  af- 
ter his  last  examination,  to  deliver  up  pa- 
pers in  his  possession  belonging  to  the 
estate,  and  to  attend  the  commissioners. 
Eip.  Bradley,  Ih  1812.  1  Rose  202. 
Vide  E.N  p.  Stevens,  14  Ves.  450.  reported 
as  Anon. 

149*  A  bankrupt  is  protected  from  ar- 
rest onder  an  extent,  whille  attending  the 
commissioners  on  the  day  appointed  for 
his  examination,  and  remaining  in  another 


whose    instance  it  was   inserted.     Erp.  room  in  the  same  house,  during  an  in- 
fiartoft,^.  1788.  2  Cox  49.  jtcrval  of  adjournment  on  that  day,  on  the 


141.  The  Ch.  has  jurisdiction  in  bank- 
ruptcy, to  enforce  the  commissioners' 
order  for  the  attendance  of  the  bankrupt, 
who  had  passed  his  last  examinafion,  and, 
obtained  his  certificate.  Anon.  11. 1818. 
14  Yes.  449. 

142.  The  petition  of  a  bankrupt  at- 
tainted under  a  conviction  for  felony  was 
dismissed,  on  the  ground  that  a  person 
attainted  cannot  be  heard  in  the  prosecu- 
tion of  a  civil  right.  Exp.  Bullock,  H. 
1808.   14  Ves.  452. 

143.  But  whether  a  commission  of 
bankruptcy  may  issue  against  an  attainted 
person,  as  he  can  be  sued  in  a  civil  action. 
qua:re.  S.  C, 

144.  A  bankrupt  repeatedly  and  vexa- 
tiously  dis|)utine  his  commission,  will  be 
restrained  by  injunction.  Thorpe  y. Good- 
all,  M.  1810.  17  Ves,  393. 

145.  The  assignees  of  a  bankrupt  caii- 
Jiot  detain  from  him  any  part  of  Hm  wear- 
ing  apparel,  though  it  riiay  appear  unne- 
cessary, for  the  risk  is  his  own ;  nor  can 
they  refuse  him  the  inspection  of  his 
books  previous  to  his  last  examination, 
though  they  may  suspect  his  object  to  be 
fruudulenu  Erp.  /?o«,  M.  IdlO.*  I  Rose 
33« 


general  principle  of  the  law,  protecting  a 
witness  before'cnmmissioners,  who  are  for 
that  purpose  considered  a  court  of  justice. 
The  order  to  discharge  must  be  made  oa 
tlie  gaoler,  and  not,  as  in  the  case  of  a 
private  creditor,  on  the  party.  Exp.  Rus* 
sell,  T.  1812.  19  Ve*.  163.  1  Rose 
278. 

150.  Where  a  bankrupt,  disputing  the 
commission,  has  failed  in  one  action,  the 
court  will  neither  prevent  nor  direct  an* 
other  action,  nor  hold  a  single  action  to 
be  so  vexatious  as  to  preclude  a  second, 
or  induce  the  court  to  grant  an  injuDCtion, 
as  in  Chambers  o.  Thompson,  4  Bro.  C. 
C.  434. ;  neither  will  the  court  stay  pro- 
ceedings undei  the  commission  because  a 
second  action  has  been  brought  by  the 
bankrupt.  Exp.  Bryant,  li.  1813.  1  Ves. 
&  B.  215.  220 

151.  A  bankrupt  may  petition  against 
bis  commission  \n  forma  pavperis.  Exp. 
Nortkam,  T.  1813.  2  Ves.  &  B.  124. 

152.  The  existence  of  a  prior  separata 
commission  invalidates  a  subsequent  joint 
one.  Exp.  Pachelor,  E.  1814.  2  Rose 
26. 

1 53.  The  drawer  of  a  bill  of  exchange^ 
who  has  paid  the  ameunt  to  the  holder^ 
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after  a  cooamissioa  of  bankruptcy  issued 
tgainst  the  acceptor^  may  sue  the  ac- 
ceptor before  he  has  obtained  his  certi- 
ficate, and  arrest  him  upon  the,  bill,  not- 
withstanding  the  holder  has  proved  the 
bill  under  the  commission.  Mead  v. 
Brahamy  T.  1814.  2  Ruse  289.  3  M. 
&S.91.     S.  C. 

154.  A.  granted  a  lease  to  B.  which 
contained  a  covenant  that  B.  bis  execu- 
tors or  administrators,  without  mention^ 
ing  "  assigns,'^  should  not  under-let,  with- 
out the  consent  of  the  lessor.  B.  became 
bankrupt,  and  his  assignees  assigned  the 
premises  to  C.  B.  obtained  his  certifi- 
cate, and  C.  re-assigned*  the  premises  to 
lijm,  after  which  he  under-lets  them  to 
another  person.  Held,  that  B.  having 
been  discharged  at  the  time  of  his  bank- 
ruptcy from  all  covenants  in  the  lease  by 
Stat.  49.  Geo.  3  c.  121.  s.  19.  the  wnder- 
letti^ng  by  him,  which  was  in  the  charac- 
ter of  a8.«ignee,  was  no  forfeiture  of  the 
lease.  Doty  ex  d.  C  hcer^  v.  Smithy  M. 
1814.  2  Rose  280.     1  Marsh.  359.  S.  C. 

155.  A  bankrupt  cannot  be  compelled 
to  join  in  a  conveyance  by  his  assignees. 
Waugh  V.  Landy  H.  1815.  Coop.  134. 

156.  The  court  will  not  direct  enquiries 
as  to  the  management  of  the  estate,  on 
the  petition  of  a  bankrupt  who  has  no 
pecuniary  interest  therein.  Ezp.  Jlar- 
risotiy  T.  1 8 1 8.     1  Buck  246. 

157-  A  bankrupt  cannot  file  a  bill 
against  a  debtor  to  his  own  estate,  where 
tlie  commission  is  considered  tc^  be  in- 
valid, and  there  is  collusion  between  his 
assignees  and  the  debtor  ;  for  the  proper 
course  is  to  try  the  validity  pf  the  com- 
mission by  an  action  at  law,  or  to  petition 
for  a  removal  of  the  assignees.  Ham- 
mond  V.  Attieood,  II.  1818.  3  Madd. 
15S.  Vide  Spragg  i\  Binkes,  5  Ves.  587. 
Benfield  v.  Solomons,  9  Ves.  84. 

158.  When  a  bankrupt  is  in  a  situation 
to  try  the  validity  of  his  commission  at 
law,  the  court  will  leave  him  to  his  action, 
and  put  him  upon  terms  as  to  the  time  of 
the  triar.  Exp.  BiUiardy  H.  1818.  1 
Buck  220. 

159.  Where  the  commissioners  adjourn 
the  last  examination  of  a  bankrupt,  he  is 
privileged  by  stat.  5.  Geo.  2  c.  30,  from 
arrest  during  the  whole  of  the  day  to 
which  It  is  adjoured.  •  Exp,  Simpsoity  T. 
1819.  2  Wils.  127. 

l60«  A  bankrupt  obtaining  leave  to 
f orrender,  after  the  time  for  surrendering 
is  expired,  pays  the  cost  himself.  Exp. 
Carters  T,  1819.    4  Madd.  394. 


161.  If  the  time  for  the  baaknipt't 
last  examination  be  enlarged,  the  statute 
5  Geo.  2  c.  30*  protects  him  from  arrest 
during  the  whole  of  the  last  day  af  exami- 
nation. Simpson^s  Ca.  T.  1819-  1 
Buck  424. 

162.  if  fraud  be  established,  the  court 
will  supersede  the  commission  before  tha 
finding  of  the  commissioners.  Therefore, 
where  a  commission  was  sued  out  by  tha 
trustee  of  an  equitable  <:reditor,  who  had 
signed  a  composition  deed  with  the  bank* 
rupt,  the  court  superseded  the  commis- 
sion, Exp.  Batiier^  Tr  18 19.  1  Buck 
426. 

163.  The  Ld.  Ch.'s  jurisdiction  as  to 
acts  done  in  the  bankruptcy,  is  not  de- 
termined by  the  superseding  of  the  cooh 
mission  ;  therefore,  after  the  commission 
is  superseded,  a  petition  will  lie  on  behalf 
of  a  purchaser  of  the  estates  put  up  to 
sale  by  the  assigiv)es,  for  the  repayment 
of  the  deposit.  Erp.  Fectory  T.  1819. 
1  Buck  428. 

164*  Where  a  bankrupt  had  been  ia 
possession  of  his  certificate  for  six  yearSy 
the  court  will  not  recall  it.  £zj9.  Beed, 
T.  1819.      1  Buck  430. 

165.  A  creditor  issued  a  writ  against 
the  bankrupt,  and  then  proved  bis  debt 
under  the  commission  ;  the^  bankrupt  was 
afterwards  arrestod,  and  several  detain- 
ers wore  lodged  against  him.  Held,  that 
the  bankrupt  should  be  discharged  from 
the  arrest,  and  all  the  detainers,  the  ar- 
resting creditor  to  pay  all  the  coats. 
Exp.  Moore,  M.  1819.  1  Buck  521.— 
Vide  Exp.  Wilson,  1  Atk.  152. 

166.  A  bankrupt  cannot  refuse  to  dis* 
cover  particulars  relating  to  his  estate 
and  elTects,  although  such  information 
may  tend  to  show  that  he  has  committed 
a  criminal  act ;  but  if  the  question  put  to 
him  be,  whether  or  not  he  has  done  an 
act  clearly  of  a  criminal  nature,  he  may 
refuse  to  answer  it ;  therefore,  where  a 
petition  prayed,  that  the  creditors  might 
be  at  liberty  to  examine  the  bankrupt, 
whether  he,  or  any  persons  in  trust  for 
him,  or  for  his  benefit,  have  received,  or 
are  to  receive  any  sum  of  money,  or  other 
valuable  consideration,  for  his  having  re- 
signed, or  as  an  inducement  to  resign  the 
office  of  town  clerk  of  the  city  of  Bristol, 
it  was  dismissed.  In  Re  Worrally  T. 
1820.     1  Buck  531. 

(h)  Of  the  Death  of  the  Bankrupt. 

167.  A  commission  issued  against  H. 
at  eleven  in  the  morning ;  at  three  he  was 
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decltt'ed  a  bankrupt;  and  at  six,  the 
commissioners  exrcuto(i  their  nssignment ; 
tbc\v  then  bad  notice  ihat  the  bankrupt 
dio.'i  at  ten  that  roarnmg.  Hebi^  ^^  a 
dealing  in  tbn  comnrission*'  within  1  Jac- 
1.  c.  15.  s.  17*  and  ibe  proceedings  shall 
itan'l.  Waringtow'V.  Sorton^  H.  l735 
Ca.  temp,  Talb.  )  84,  So,  in  Troughton 
V.  Qitleyy  IVl.  1766.  Amb.  630.  it  aras 
held « that  an  assignment  by  comniission- 
ersi  aAer  the  bankrupt's  death,  is  good- 
But  in  Eip.  Martmj  \b  Yes.  1 16.  Ld.  EU 
don  said,  Troughton  v.  Gitley  had  never 
been  considered  as  of  very  high  authority. 

168.  Though  a  bankrupt  dies,  not 
having  turrendered,  the  commission  may 
proceed.  Exp*  Dtwdueyy  H.  1809-  15 
Ves.  494. 

169.  A  commission  against  the  peti- 
tioner having  been  superseded  at  the 
costs  of  the  petitioning  <;reditor,  the  bank- 


rupt brought  his  action  on  the  case^  and 
took  out  a  summons  before  a  judge,  for 
liberty  to  inspect  the  commmission^  &c« 
The  judgf ,  doubting  his  authority  to  make 
the  order,  the  bankrupt  petitioned  the 
Ch.  for  the  same  purpose.  Under  the 
circumstances  he  obtained  an  order,  bu( 
without  costs  on  either  side.  Exp,  War^ 
ren,  T.  1812.     1  Rose  276. 

170.  A  commission  cannot  proceed  af- 
ter the  death  of  the  party  against  whom  it 
has  issued,  unless  he  has  been  declared  a 
bankrupt.  Ezp.Beale,  T,  1813.  2  Ves. 
&  B.  SO. 

171*  Where  a  bankrupt  petitions  to 
supersede  his  commission,  and  dies  before 
the  last  meeting  appointed  for  his^urreo'* 
dcr.  if  the  petition  be  revived  by  his  re- 
presentative, the  court  will  supersede  the 
commission.  Exp.  Whittingiony  Exp% 
Smithy  T«  1818.    1  Buck  233. 
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Of  the  Act  of  Trading. 

(a)  Who  it  a  Trader  vnihin  the  BanJcrupt  Laics,     (b)  JVho  is  not     (c)  Of 

the  Act  of  Trading  generally. 


(a)  fFho  is  a  Trader. 

172.  Pawnbrokers  may  bo  bankrupts 
as  brokers.  Highmore  v.  MoUoy,  M. 
1737.     1  Atk.  206. 

173.  So  may  an  exciseman.  S.  C.  Or 
a  clergyman.  Exp.  Meymoty  M.  1747. 
1  Atk.  196.  Or  a  peer,  or  a  member  of 
parliament,  if  he  will  trade.     S.  C 

374.  So  may  a  feme  covert  sole  trader 
by  the  custom  of  London.  Erp.  Carring- 
|<wi,  H.  1739.  1  Atk.  206  but  the  acts  of 
trading  and  bankruptcy  must  be  before 
marriage,    Eip.  Mear,  3  Bro.  C.  C.  "^166, 

175.  So  may  a  scrivener.  Exp,  Bur- 
ehally  E.  1742.  1  Atk.  141.  Who, 
within  the  meaning  of  the  bankrupt  laws, 
is  one  having  money  put  into  his  hands 
to  lay  out  on  security,  and  laying  it  out 
accordingly  iu  the  ordinary  course  of  his 
dealing,  and  making  profit  by  taking  com- 
mission. In  Re  Warren,  T.  1805.  2 
Sch.  &  Lef.  415. 

176.  A  smuggler  may  be  a  bankrupt. 
Exp.  Meymot,  ante. 

177.  So  may  a  foreigner,  or  a  subject 
trading  abroad  ;  if  he  contracts  debts  here. 
Exp.  WiUiamson,  E.  1750.    I  Atk.  82. 


2  Ves.  249.     Bird  y.   Sedgwick^  SaJfc* 
109.     Exp.  Smithy  cited  Cowp.  402. 

178.  So  may  hankers.  Exp,  Wilson, 
Exp.  Bradshawe,  H.  1752.     1  Atk.  218, 

179.  So  may  a  man  who  tralBcks  in  ex- 
change, by  drawing  and  re-drawing  bills 
to  a  large  amount,  and  continuing  it. — 
Richardson  v.  Bradshatcc,  H.  1752.  1 
Atk.  128. 

180.  So  may  a  brickroaker,  taking  earth 
off  the  waste,  and  selling  the  bricks.  Exp. 
Harrison^  M,  1782.     1  Bro.  C.  C.  173, 

181.  So  may  a  rentur  of  brick  ground, 
to  make  bricks  for  sale,  for  it  is  a  pur- 
chase of  the  clay,  Parker  v.  Wellsy  M. 
1785.     1  Bro.  C.  C.  178.  (n.) 

182.  A  fisherman  buying  fisfi  of  other 
boats  at  sea,  and  selling  it  ashore,  is  a 
trader ;  and  if  such  be  the  usual  practice 
of.:  class  of  fishermen,  one  of  xiiem  who  is 
proved  to  have  done  so  once,  will  be  pre- 
sumed to  have  continued  his  business  in 
the  same  manner.  Heanny  v.  Birch y  E. 
1812.  1  Rose,  356.  Vide  Exp.  Pater- 
son,  ib.  402. 

183.  Whether  or  not  a  trader  has 
ceased  his  trading  does  not  depend  upoi^ 
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the  mere  discootiiiiiance  of  it,  or  the  ab- 
sence of  any  specific  acts  of  trading,  bat 
upon  the  intenfion  to  exercise  or  resume 
(he  same  ;  and  that  is  a  question  for  a 
jury.  So  whether  a  scrivener  is  a  trader 
or  not  depends  wholly  upon  his  intention 
to  get  his  living  as  such.  faji.  Paterson^ 
T.  1813.  I  Rose  402.  Vide  Exp,  Mal- 
kin»  ib.(n)  WiUett  v.  Chambers,  Cowp. 
814.  Exp.  Wilson,  1  Atk.  218.  Exp. 
Burehall,  ib.  14 1.  Bird  v.  Mayor,  1 
Ld.  Raym.  851.  Hamson  o.  Harrison, 
2  £sp.  555.  /a  Re  Warren,  2  Sch.d^; 
Lefr.  414. 

184.  A  scrivener  is  one,  who  with  an 
intention  thereby  to  get  a  living,  receives 
into  his  custody  other  men's  money,  to 
be  laid  out  on  their  account,  according  to 
the  purpose  for  which  it  is  deposited. 
The  mode  of  his  remuneration,  whether 
by  procuration  fees,  by  a  charge  for  com- 
mission, or  otherwise,  is  a  circumstance 
immaterial ;  the  aptual  deposit  of  and 
complete  controul  over  the  money  of 
others   till   invested,   and  the   intention 


thereby  to  get  a  living,  being  the  essence  | 
of  this  species  of  trading.     Exp.  Maikin, 
£,1814.  2  Rose  27. 

185.  A  former  buying  and  selling 
horses,  to  an  extent  unauthorized  by  his 
character  of  farmer,  may  be  a  bankrupt  as 
a  horse  dealer,  although  he  may  have 
bought  and  sold  without  a  license  to  deal 
in  horses.  Eip,  OibbSf  E.  1814.  2  Rose 
38.     Vide  Wright  v.  Bird,  1  Price  20. 

186.  Whether  a  person  is  to  be  con- 
sidered a  trader  after  he  has  quitted  bu- 
siness, depends  upon  his  intention  as  to 
resuming  it.  Exp.  Cundy^  1816.  2  Rose 
357.  Vide  Cotton  ».  Daintr^  1  Vent.  29. 
Exp.  Paterson,  2  Rose  405.*^ 

187.  A  man,  whether  termt  '^r  free- 
holder, who  sells  bricks,  made  i  >m  the 
produce  of  his  soil,  is  not  a  tradei  within 
the  bankrupt  laws  ;  but  otherwbe,  if  he 
purchase  the  materials  of  his  manufac- 
ture ;  but  in  this  case,  from  the  peculiarity 
of  an  agreement,  an  issue  was  directed 
upon  this  species  of  trading.  Exp.  Gal' 
Umare,  T.  1816.  2  Rose  424. 

188.  Whether  the  owner  of  a  colliery, 
exchanging  one  species  of  coal  for  ano- 
tlier,  to  render  his  own  marketable,  be  a 
trader,  is  a  question  for  a  jury,  upon  the 
Intention ;  but  the  owner  of  a  colliery  buy- 
ing articles,  and  selling  them  to  bis  own 
pitmen,  is  not  a  trader ;  nor  is  a  fisherman 
who  bu3*s  occasionally  fish  to  make  up  for 
market  a  cargo  otherwise  deficient.  S.  C. 

I89t  In  £9.  Stenens^  1819.  4  Madd. 


256.  Vice  Ch.  would  not  decide  whether 
an  insurance  broker  can  be  made  a  bank- 
rupt, but  left  petitioner  to  try  the  point 
at  law. 

(b>  Who  ufwta  Trader^ 
190.  An  infant    cannot  be  a  trader. 

VThitelock's  Ca.^  T.  1725.  Sel.  Ch.  Ca.  46 
191*  Buying  and  selling  atock  is  not 

a  trading.     Coli  v.  Nettervilhf  M.  1725* 

2  P.  W.  308. 

192.  Nor  an  executor  buying  wines  to 
mix  with  hb  testator's  stock.  Exp.  NuUy 
T.  1743.  1  Atk.  102. 

193.  Nor  is  the  bare  exchanging  of 
notes  with  a  banker*  Exp,  Bland^  M« 
1747.  1  Atk.  205. 

194.  A  part  owner  of  a  ship  is  not  a 
trader.  Exp.  Bowes,  M.  1798.  4  Ves.  168. 

195.  Nor  is  an  underwriter,  in  that 
capacity.    Ezp.  BeU,  M.  1808.  15  Ves. 

355. 

196.  Nor  is  a  stockholder  in  a  public 
company.  S.  C. 

197.  Nor  is  a  man  digging  stone  from 


his  own  quarry.  £xp.  Oardinery  M.  1802, 

1  Ves.  &  B.  48.     Vide  Exp.  Moule,  14 
Ves.  603. 

J98.  A  practising  attorney  acting  in 
the  ordinary  business  of  his  profession, 
does  not  become  a  scrivener  by  occa- 
sional loans  for  iriiich  he  receives  pro« 
curation  money. /»  Re  WarrefiyT.  1809. 

2  Sch.  &  Lefr.  415..  Fide  Hamson  9.  Har- 
rison, Co.  B.  Laws,  62.  Nor  is  an  at- 
torney a  scrivener  who  buys  and  sells 
estates  and  negociates  loans  in  the  course 
of  bis  profession.  Exp.  MaLkia,  T.  1813. 
2  Ves.  d;  B.  31. 1  Rose  406.  So  found 
on  an  issue  directed.  2  Ves.  &  B,  414. 

199.  A  lime  burner  is  not  a  trader. 
Eip.  Ridge^  T.  1812.  1  Rose  31 6. 

200.  Nor  is  a  delver  of  stone.  Eip. 
Gardnery  M.1812.  ib.  377. 1  Ves.&  B.45. 

201.  Nor  is  a  farmer  who  makes  lime 
from  a  pit  on  his  farm  which  was  worked 
before  his    term   commenced.     Neither 

.does  selling  the  surplus  beyond  what  ho 
required  for  manure  make  him  a  trader. 
Exp.  Ridge,  H.  1813.    1  Ves.  &  B.  360* 

202.  A  parish  scavenger  is  not  a  tra- 
der (t<^  sembU)  Exp.  Cdlins,  H.  1813. 1 
Rose  373. 

203.  A  cow-keeper  whose  transactions 
of  buying  and  selling  were  incidental  to 
his  occupation  as  a  farmer,  grazier,  or 
drover,  is  not  a  trader  under  the  slat.  5 
Geo.  2.  c.  30.  s.  40.  (a)  Carter  v.  Dean^ 
H.  1818. 1  Swanst.  64.  1  Wils.  85.  Vide 
Mills  r.  Hnghes,  WUles  588.  Bolton  «. 
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BANKRUPT  n.  &  m. 

Of  the  Act  of  Trading.— Petituming  Creditor. 


SowerbyyllCast,  274. ;  (a)  made  perpe- 
tual by  Stat.  Z7  Geo.  3.  c.  124. 

(c)  Of  the  Act  of  Trading  generatty. 

204.  Ad  iDfant  buying  goods,  and  when 
of  age  comrattting  an  act  of  bankruptcy, 
cannot  be  a  bankrupt.  Wkitelock^s  Ca,y 
T.  1725.     Sel.  Ch.  Ca.  46. 

205.  A  commission  of  bankruptcy  can- 
Bot  be  supported  on  an  act  of  trading 
committed  during  infancy,  though  after 
full  age  a  very  small  degree  of  trading 
will  sustain  a  commissiou  of  bankruptcy, 
provided  it  be  sufficient  for  the  inference 
of  an  intention  to  deal  generally.  Exp. 
Movie,  E.  180S.  14  Ves.  603.  ;  for  it  u 
not  the  quantity  of  trading,  but  the  inten- 
tion, that  will  support  a  commission  ;  and 
it  is  a  question  for  a  jury,  whether  there 
Is  enough  to  evidence  that  intention  ? 
£xp.  Magennisy  E.  1811.  1  Rose  84. 

206.  It  is  enough  if  a  man  will  sell 
to  every  one  who  comes  to  buy,  but 
merely  stopping  at  the  door  as  a  casual 
customer,  is  net  sufficient.  S.  C. 

207-  An  order  in  council  licensing  a 
man  to  export  and  import  goods,  to 
and  from  an  enemy's  country,  does 
not  authorize  his  residence  and  trading 
lliere,  but  if  he  be  there  for  the  fair  pur- 
poses of  his  license,  it  is  no  ground  for 
superseding  a  commission  founded  on  his 

Eetition.  Exp.  Baglehok,  T.  1812.  1 
lose  271.  18  Ves..525, 
208.  On  a  commissioa  against  an  at- 
torney and  solicitor,  the  trading  was'  buy- 
ing and  selling  books.  Per  Eldon,  C. 
The  question  is,  whether  the  dealing, 
however  small,  is  such  as  to  manifest  an 
intention  to  deal  generally.  This  a  jury 
must  decide.  Exp.  Bryant^  H.  1813.  1 
Ves.  &B.  313. 

209-  ^'  Dealer  and  Chapman,''  is  a  suf- 
ficient description  of  trading,  and  a  proof 


of  ^^  buying  and  selling''  will  support  a 
commission.  Exp.  Herbert,  H.  1814* 
2Ves.  &B.  400.  **  , 

210.  A  bankrupt  was  described  in  the 
commission  and  affidavit  only  as  a  water- 
man, and  they  were  supported  hy  a  state- 
ment that  he  got  his  living  by  buying  and 
selling.  Ld.  Gh.  said,  the  latter  words 
would  support  the  commission,  though  he 
disapproved  the  issuing  of  commissions 
on  such  loose  affidavits    S.  C. 

211.  Act  of  bankruptcy  will  not  be 
permitted  to  be  proved  by  affidavit  with- 
out personal  attendance,  although  the 
same  person  had  regularly  proved  the 
same  act  of  bankruptcy  under  a  prior  se- 
parate commission  against  the  same  bank- 
rupt, who  had  subsequently  been  included 
in  a  joint  commission  against  him  and  his 
partners.    Exp^  Rowey  T.  1815.    2  Rose 

339. 

212.  Where  a  commission  of  bankrupt 
issued  against  a  person  describing  him- 
self as  a  cattle  dealer,  and  on  the  trial  of 
an  action  of  trespass  by  ^the  bankrupt, 
evidence  was  received  of  a  dealing  in 
hops,  and  a  verdict  found  for  defendant, 
which  verdict  was  set  aside,  and  a  new 
trial  granted,  on  the  ground  that  the  evi- 
dence ought  to  have  been  rejected,  the  Ld. 
Ch.  refused  to  insert  the  words  ^^  dealer 
and  chapman"  in  the  commission,  or  to 
supersede  it,  and  grant  another  of  the 
same  date,  though  he  seemed  however  to 
doubt  the  soundness  of  the  decision  at 
law.     Exp.  Small,  T.  18l9«  2  Wtls.  85. 


N.  6.  The  decisions  on  the  enstence 
and  validity  of  the  Act  of  Trading,  in 
cases  where  it  is  disputed,  will  be  found 
more  numerous  in  the  Common  Law  i?e- 
ports. 


BANKRUPT  III. 


Of  the  Petitioning  Creditor. 

{a)  Who  may  be  such,  and  who  may  not — (b)  Of  the  Duties  and  lAahilities  of 

a  Petitioning  Creditor* 


{m)Who  may  be  such,  and  who  may  not. 
213.  The   petition  for  a  commission 
must  be  by  persons  interested.  Aldtarman 
BlackwelPs  Ca.  £.1683.  1  Vern«  152. 


And  upon  an  affidavit  of  the  debt,     Exp. 
WilHamsony  E.  1750.  1  Atk.  82. 

214.  A  creditor,  upon  a  note  or  a  bond 
payable  at  a  future  day,  could  not  peti- 


BANKRUPT  m. 
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tiDO  for  a  comroissioD*  (£lxp.  Mackemess^ 
T.  1714.  1  P.  W.  260.  JBip.  Jamesy  H. 
1719.  1  P.  W.  610.  Eip.  Leviy  M.  1733. 
7  Vin.  61.  pi.  14.)  until  the  stat.  5  Geo. 
2.  c.  SO.  8.  22.  Nor  now,  unless  the  deht 
he  upon  a  written  security.  Exp.  Whiter 
T.  1814.  3  Ves.  &  B.  130.  VuU  Parslow 
V.  Dearlovoy  4  East  438. 

2l5.  A.  for  50/.  bought  thebaokropt's 
note  for  100/. ;  he  may  sue  out  a  com- 
mission.  Secus,  if  the  indorsement  were 
after  the  bankruptcy.  Ei  $ecu$y  of  an  as- 
signee of  a  bond.     Et^,  Lu^  U.  1721. 


220.  A  commiuion  may  be  taken  out 
upon  a  debt  due  upon  an  award.  Exp, 
LingoodyT.  1742.  1  Atk.  241. 

221.  A  commission  may  issue  i^inst 
one  partner  for  a  joint  debt.  ET^.Crisp^ 
T.  1744.  1  Atk.  133;  and  a  joint  credi- 
tor may  petition  for  a  separate  commis- 
sion,  but  the  funds  of  each  must  be  kept 
apart.  £3^.  EltaUy  T.  1796.  3  Ves. 
239.  Ezp.  Ackerman,  £•  1808.  14  Yes. 
604.  Viae  mon  on  this  subjecti  poei^ 
8.  ziv. 

222.  A  commission  may  issue  on  a 


1.  P.  W.  782.  for  an  assignee  of  a  bond,  debt   on  accout,  though  not  liquidated. 


being  an  equitable  creditor  only^  cannot 
sue  out  a  commission,  Medlicotfs  Ca. 
£.  1731.  Ca.temp.  Kingy6.2  Stra.899- 
-Exp.  HillyardyT.  1751.  2  Ves.  407.  1 
Atk.  147.  Yet  equitable  creditors  may 
prove  debts.  Ezp.  WUliamsonj  1  Atk.  82. 
antCy  pi.  214.  Bat  an  equitable  creditor 
cannot  take  out  a  commission.  Exp, 
Suitony  T.  1805.  11  Ves.  164.  Exp. 
Itoungy  M.  1814.  3  Ves.  &  B.  40.    ' 

216.  An  indorsee  of  a  note,  given  be- 
fore an  act  of  bankruptcy,  though  indor- 
sed after^  may  issue  a  commission  against 
the  drawer.  Exp.  Thomasy  M.  1747*  1 
Atk.  73.  126. 

217*  A  creditor  who  has  his  debtor  in 
ezecutroB,  cannot  take  out  *a  commission. 
Bamaby's  Ca.  M.  1726.  1  Stra.  653. 
Neither  can  a  petitioning  creditor  arrest 
the  bankrupt.  Ezp.  H^t7s<?ii,T.  1743.  1 
Atk.  152. ;  not  even  for  a  distinct  debt, 
for  he  has  made  his  election.  Exp,  Wordy 
M.  1743. 1  Atk.  153.;  and  acommon cre- 
ditor has  a  greater  election^  for  if  the 
petitioning  creditor  elects  to  proceed  at 
law,  it  supersedes  the  commission.  JSg?. 
LewisyT,  1746.  1  Atk.  154. 

218.  A  man  cannot  swear  to  a  debt, 
as  due  to  himself  in  right  of  his  wife,  as 
administrator,  so  as  to  support  a  com- 
mission* Exp,  Scraplesy  M.  1734.  7  Vin. 
€7.  i4.  10.  Nor  can  t^e  executor  of  a 
hankrupt  issue  a  commission  for  a  debt 
due  to  hb  testator,  unless  the  testator's 
eomroission  was  superseded.  Exp*  Good* 
I0W,  £•  1730.  1  Atk.  100. 

219-  Defendant  became  ipdebted  to 
plaintiff  in  1730,  but  defendant's  act  of 
bankruptcy  was  proved  as  far  •  back  as 
1726.  Yet  held  by  the  Lords,  that 
plaintiff,  the  petitioning  creditor,  was  a 
creditor  when  the  commission  issued ; 
tontra  the  decree  of  Lord  Talbot,  De 
Goli  V.  Wordy  M.  1734.  Ca«  temp. 
Talb.  243.    4  Bro.  P.  C.  317- 


Flower  v.  Herberty  T.  1751.  2  Ves.  327. 

223.  An  infant  cannot  issue  a  commis- 
sion, for  he  cannot  execute  the  bond  to 
the  Chancellor.  Ej^.  Barrowy  T.  1797, 
3  Ves.  554. 

224.  A  commission  cannot  be  taken 
out  by  a  person  who  is  appointed,  and 
acts  as  a  trustee,  under  a  deed  of  as- 
signment for  the  benefit  of  creditors, 
though  he  does  not  actually  sign  the 
deed,  and  though  it  was  agreed  by  all 
the  creditors  that  he  should  not  sign  thii 
deed  in  order  that  he  should  take  out  a 
commission,  if  the  insolvent  act  impro- 
perly ;  for  per  Ld.  Ch.  acting  under  such 
a  deed,  is  tantamount  te  the  signing  of 
it.  Exp.  WkalUyy  M.  1803.  1  P.Smith, 
118. 

225.  A  joint  creditor  being  the  peti- 
tioning creditor  under  a  spparate  commis-  x 
sion,  was  held  entitled  to  prove  and  vote 
in  the  choice  of  assignees,  &c.  with  the 
separate  creditors,  not  being  wiihin  the 
rule  excluding  the  other  joint  creditors. 
Exp.  Hall  E.  1 804.  9  Ves.  349.  Vide 
Exp.  Elton,  3  Ves.  238.  Exp.  Clay,  6 
Ves.  813.  and  references.  Exp.  Chand- 
ler, 9  Ves.  3&. 

226.  On  a  question,  whether  the  pe- 
titioning creditor's  debt  was  sufficient  to 
support  the  commission,'  another  credi- 
tor of  the  bankrupt  is  a  competent  wit* 
ness  to  prove  a  negative.  In  Re  Coddy 
M.  1804.  2  Sch.  &  Lef.  116. 

227.  By  Stat.  46  Geo.  3.  c.  135.  s.  5. 
it  is  enacted,  that  no  commission  of 
bankruptcy  shall  be  avoided  or  defeated 
by  reason  of  any  prior  act  of  bankruptcy 
being  committed  before  the  contracting 
of  any  debt  due  to  a  petitioning  creditor, 
if  such  petitioning  creditor  had  no  no- 
tice of  such  act  of  b:*i)kruptcy  at  the 
time:~and  as  to  what  shall  be  deemed  no- 
tice for  the   purposes  of  this  act,  vid^ 

I  next  section. 
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228.  An  ftttdrney's  bill  of  costs, 
though  not  signed  and  delivered  under 
the  Stat.  2  Ged.  2.  c.  23.  s.  22.  is  a  good 
legal  debt,  upon  which  a  commission  of 
bankruptcy  may  issue;  but  a  commis- 
sion of  bankruptcy  cannot  be  taken  out 
upon  an  equitable  debt.  Exp.  Sutton^ 
T.  1805.  11  Ves.  l63.  Eip.  StMe  T. 
1809.     16  Ves- 166. 

229.  It  is  no  objection  to  a  commis- 
sion that  it  b  taken  out  to  prevent  the  ex- 
ecution of  9  creditor,  provided  it  is  the 
commission  of  a  bona  fide  creditor,  and 
not  that  of  the  bankrupt.  Exp,  Bowes, 
T.  1805.     11  Ves.  541. 

230.  Whether  judgment  for  damages 
in  an  action  for  breach  of  promise  of 
marriage,  by  relation  to  the  time  of  the 
verdict,  forms  a  debt  that  will  support  a 
commission  of  bankruptcy  issuing,  and 
the  act  of  bankruptcy  committed  in  the 
interval,  the  court  would  not  determine. 
Exp.  Charles,  T.  1809.  16  Ves.  256. 
F«WcExp.Hill,  11  Ves.646. 

231.  Bills  drawn  before  an  act  of 
bankruptcy,  but  becoming  due  after- 
wards, are  sufficient  to  establish  a  peti- 
tioning creditor's  debt.  Brett  v.  Leveity 
H.  1810.     1  Rose,  102.  13  £ast,  213. 

232.  The  bankrupt  however,  was,  at 
the  time  of  the  act  ef  bankruptcy,  indebt- 
ed altogether  to  more  than  100/.  to  seve- 
ral persons,  even  allowing  the  rebate  of 
interest  on  the  bills.  S.  C.  Vide  Clarke 
r.  Shee,  Cowp.  200. 

233.  Plaintiif  having  recovered  100/. 
against  a  trader  for  a  breach  of  promise 
of  marriage,  and  between  the  verdict  and 
jodghient  he  committed  an  act  of  bank- 
ruptcy, the  debt  upon  the  judgment  is 
not  a  good  petitioning  creditor's  debt. 
On  a  case  directed  in  £xp«  Charles^  H. 
181 X.  1  Rose  372. 

234.  The  general  order  of  Ld.  Lough- 
horoughy  requiring  the  petitioning  credi- 
tor's attendance  in  person,  on  the  open- 
ing of  the  commission,  is  grounded  on  the 
great  use  of  recording  evidence  in  the 
tcommencement,  which  will  support  the 
commission  in  all  its  stages.  Exp. 
Foster,  II.  1811.  17  Ves.  414.  1  Rose 
49. 

235.  Ld.  Ch.  will  not  stay  proceedings 
under  a  commission  not  opened,  on  the 
allegation  that  there  was  no  petitioning 
creditor's  debt,  for  the  commission  issues 
of  right  under  the  statute.  Exp*  £an- 
chesUr,  E.  1811.  17  Ves.  512. 


236.  A  petitioning  creditor  who  bad 
neglected  to  prosecute  a  commission 
which  he  had  obtained,  applied  for  ano- 
ther commission(<t).  Eldon,  C.  refused 
the  order,  and  condemned  the  practice 
of  striking  a  docket  for  the  sole  purpose 
of  compelHng  the  debtor  to  compound 
with  his  creditors.  Exp.  Jfai^ermoA,  M. 
1811.  18  Ves.  298.  fa)See  Lord  Thur- 
low's  order  to  the  contrary,  in  Elley's 
collection  of  Orders  in  Bankruptcy, — it 
was  obtained  by  Sir  Richard  Arkwright, 
on  the  bankruptcy  of  Gibson  and  John^ 
son,  6th  Dec.  1788. 

237*  A  solicitor  may  issue  a  commis- 
sion upon  his  own  debt  for  costs,  without 
having  previously  delivered  his  bill  one 
month,  but  it  is  quite  of  course,  afleci  the 
commission,  to  refer  such  bill  to  the  Mas- 
ter to  be  taxed.  Exp.  HoweU,  T.  1812. 
1  Rose  312. 

238.  A.  the  petitioning  creditor  made 
an  affidavit  of  his  debt  as  for  goods  sold, 
though  at  the  time  he  had  a  judgment  in 
an  action  for  the  goods ;  an  objection 
taken  to  this  affidavit,  was  over-ruled. 
In  Re  Bryanty  T.  1812.  1  Rose  288. 
Vide  Ambrose  r.  Clendon,  2  Stra.  1042. 
Dawe  V,  Holdsworth,  Peake's  Ca.  64. 

239.  The  residence  of  a  British  sub- 
ject in  an  enemy's  country  as  a  trader, 
will  not  prevent  his  taking  out  a  commis- 
sion against  his  debtor  in  England.  Exp. 
Baglehole,  T.  1812.  18  Ves.  512.  1  Rose 
271.  Vide  M'Connell  v.  Hector,  3  Bos. 
&  Pul.  113.  Kensington  v,  Inglis,  8  East 
273. 

240.  If  the  petitioning  creditor  knew 
of,  and  acquiesced  in  a  deed  of  trust  which 
was  alleged  to  be  an  act  of  bankruptcy, 
though  he  did  not  execute,  it  will  not  sup- 
port the  commission.  Exp.  Cawktoellf 
T.  1812.  19  Ves.  284. 

241 .  A  petitioning  creditor  in  his  affida- 
vit, stated  the  debt  to  be  due  on  simple 
contract;  objected,  that  it  was  due  by 
judgment ;  for  the  creditor  obtained  judg« 
ment  whilst  the  bankrupt  was  in  prison, 
and  that  imprisonment  was  the  act  of 
bankruptcy.  Per  Eldon,  C.  The  omis* 
sion  to  mention  the  judgment  in  the  affi« 
davit,  is  no  objection  to  the  commission* 
Exp.  Bryanty  K.  1813.  1  Ves.  &  B.  213. 
and  a  bond  taken  after  an  act  of  bank- 
ruptcy committed  (being  a  nullity,)  will 
not  sifiect  a  pre-existing  simple  contract 
debt.  S.  C,  See  mcye  of  this  case^  fost^ 
tit.  JSankrupt^  xiii» 
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OfiU  DutUM  and  LiabUiHts  of  a  FeHHoniiig  Cridiicr. 
242.   The   pecitioDing  creditor   must  { adjudicatioD  of  the  comniiasioners,  ob 


frove  his  debt  at  a  public  meeting.  List^s 
Ca.  H.  1814. 2  Ves.  Ss  6.  374. 

243.  Where  partners  are  the  petition- 
ing  creditors,  the  signature  of  the  bond 
by  one  is  sufficient.  A  joint  creditor 
taking  a  security  from  one  partner  on  ac- 
coant,  but  which  is  not  paid,  does  not 
render  the  debt  a  separate  debt.  Exp. 
Hodgkinsan,  H.  1815.  Coop.  99. 

244.  Sugar  sold,  to  be  paid  for  (by  the 
ciislom  of  the  trade,)  two  months  after 
the  sale,  does  not  create  such  a  debt  as 
will  support  a  commission,  until  the  time 
of  credit  has  elapsed.  Exp.  RobertSj  T. 
181(^.  I  Madd.  72.  Vidt  Heskins  e.  Du- 
peroy,  9  Cast  498.  Dutten  t^.  Solomon- 
•on,  3  Bos.  &  Pttl.  582. 

245»  An  uncertificated  bankrupt  can 


tains  probate  of  the  will,  is  a  good  peti- 
tioning creditor.  Exp.  Paddvj  T.  1819. 
1  Buck  233.  3  Madd.  241.  Vide  Rogers 
0.  James,  2  Marsh.  425. 

251.  Where  it  had  been  referred  to  the 
Master  to  see  if  there  was  a  sufficient  pe-^ 
titioning  creditor's  debt,  and  upon  the  re- 
ference, it  appeared  that  the  petitioning 
creditor  had,  after  the  act  of  bankruptcy, 
beer  paid  a  sum  that  would  reduce  bis 
debt  below  100/.  the  commission  was  n^ 
irertheless  held  good,  on  the  ground  that 
the  payment  could  not  be  retained  against 
the  assignees,  and  that  the  suing  out  of 
tlie  commission  was  a  disaffirmance  of 
the  payment.  But  the  petStiooijig  credi* 
tor  not  having,  previously  to  the  nfe* 
rence,  avowed  that  he  held  the  payment 


petition  for  a  commission,  if  his  assignees  i  (or  the  assignees,  was  ordered  to  pay  the 


make  no  claim  to  the  debt.     Exp.  Cart 
umght,  T.  1815.  2  Rose  230. 

246.  A  creditor  who  asst^nts  to,  and 
acts  under  an  absolute  bill  of  sale  ibr  the 
benefit  of  creditors,  but  does  not  sign  the 
deed,  cannot  afterwards  sue  out  a  commis- 
sion i^fainst  the  debtor,  on  the  ground 
that  the  bill  of  sale  was  an  act  of  bank- 
ruptcy. Exp.  Shaw^T.  1816.  1  Madd. 
598.  Vide  Bamford  v.  Baron,  2  T.  R. 
594«(n.)  Spottiswoode  9.  Stockdale,Coep. 
105. 

247.  A  commission  cannot  be  suppo-t- 
ed  on  the  petition  of  several  creditors, 
where  one  of  them  is  an  infant  and  a  se- 
parate creditor  of  the  trader.  Exp.  Mer'' 
ton,  £.  1817.  1  Buck  42. 

248.  A.  purchased  coals  of  B.  and 
agreed  to  give  him  a  bill  for  part  of  the 
purchase-money  at  two  months.  After- 
wards A.  sent  B.  a  paper,  purporting  to 
be  a  bill  accepted  by  him,  with  a  blank 
left  for  the  name  of  B.  as  drawer.  B. 
kept  the  paper,-  but  did  not  fill  up  the 
blank  till  afier  he  had  issued  a  commis- 
sion against  A. — Held,  that  the  bill  did 
not  constitute  a  valid  petitioning  creditor's 
debty  and  that  B.  having  elected  to  keep 
the  bill,  he  could. nut  prove  Jils  debt  as 
petitioning  creditor  for  goods  sold.  Exp. 
Farenden^  £.  I»l7«  1  Buck  34.  Vide 
Hoskins-v.  Duperoy,  9  East498« 

249.  A:  petitioning  creditor  may  prove 
his  debt  iy  affidavit.  In  Re  Grahaxif 
T.  1817»  1  Buck  47.  Fifrfc  General  Order 
of  26fh  November,  1798. 

250.  An  executor  who  sues  out  a  corn- 


costs  of  the  petition  and  enquiry.     Exp. 
MUUr^  in  Re  Garland,  M.  1818. 1  Buck 

283. 


{h)Ofthe  Duties  and  UabUUUs  of  a 
Petitioning  Crediiar. 

252.  The  petitiouing  creditor  and  soli- 
citor took  away  a  scrutoire,  containing 
the  bankrupt's  papers,  and  made  a  pre* 
tended  sale  of  it.  The  solicitor  was  re-> 
moved,  and  ordered  to  nay  the  value  and 
costs.  Exp.  Moxene^  in  Re  Abralkams^ 
T.  1725.  Sel.  Ch.  Ca.  45. 

253.  Petitioning  creditor  shall  pay  costs, 
only  where  a  commission  is  superseded 
for  Jefect  of  form,  and  no  doubt  of  the 
act  of  bankruptcy  ;  otherwise,  if  the  act 
of  bankruptcy  has  not  been  fully  proved. 
Exp.  GoodwjfUf  E.  17304^  Atk.  100. 

254.  Where  a  bankrupt  was  arrested 
by  the  petitioning  creditor,  and  kept  in 
custody  till  the  solicitor  could  detain  him 
in  another  action ;  the  court  discharged, 
the  bankrupt,  the  same  attorney  beiofr 
concerned  in  both.  Exp.  WUean,  *£ 
1743.  1  Atk.  152. 

265.  A  creditor's  striking  a  docket,  and 
tlTen  compromising,  forfeits  his  debt,  and 
cannot  prove  ix  under  any  subsequent 
commission.  Exp.  Qedge,  E.  1797*  3  Ves. 

349. 

256*  Under  the  staU  5  Qe^.  2.  c.  30.  s. 
24.  which  provides  against  petitioning 
cieditors^cprnpromibing  commissionr,  the 
creditor  forfeits  the  whole  of  his  debt^ 


mission,  and  afterwards,  but  before  the  '  whether  the  composition  made  by  hiiD, 
Vol,  I    .  21 
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extejid  to  the  whole,  or  to  a  part  only. 
Aod  the  forfeiture  takes  place  as  well  un- 
der A  ooaiin'Msioji  foooded  on  may  other 
act  cf  bankruptcy,  as  upon  the  act  there- 
by created.  Exp*  Vemany  M.  1788. 
2€ox6i. 

257*  Theyurisdictfion  in  bankruptcy  to 
assign  ibe  bood,  being,  with  reference  to 
the  bankrupt,  confined  to  the  case  of  ma- 
Kce«  and  coDclustiw  as  to  that  fact,  Ld. 
Ch.  in  a  case  of  strong  suspicion  only, 
would  not  assign  the  bond  ;  but  superse- 
ded she  comniissioa  with  costs,  without 
'ptrejudice  to  aji  action.  £xp.  Lane,  T. 
l^^Od.  11  Ves.  415.  And  ki  Eip.  JRt- 
nieae,£.  1808.  14  Ves.  6Q0.  Ld.Ch.  re- 
fused to  assign  the  bond,  the  court  of 
King%  :Bench  laving  determined  that  the 
whole  sum  of  SOD/,  must  then  foe  reco- 
vered, which,  in  this  case,  was  too  much  : 
he  therefore  ordered  the  bond  to  stand 
as  a  seairity  Ssr  a  specific  sum  for  the 
costs. 

258.  A  commission  of  bankruptcy, 
which  had  been  relinquished  by  the  peti- 
tioning creditor  upon  obtaining  security, 
was  superseded  :  his  proof  under  another 
commission  was  expunged  ;  and  he  being 
an  assignee,  a  new  choice  was  directed. 
Exp.  J^axUm,  H.  1809.  Y5  Ves.  461. 
£xp.  Browne^  H.  1^809.  15  Ves.  472. 

25SI  Striking  a.  docket  merely,  is  not 
«iiich  an  issuing  of  the  commission  as  will 
subject.fbe  party  to  the  penalties  of  5  Geo. 
2.  c.  30.  s.  24.  S.  C. 


260.  Where  a  petitioning  creditor  has 
acted  under  a  deed  of  assignment  of  all  a 
trader's  effects,  ahbough  he  mav  not  have 
executed,  yet  he  cannot  avail  himself  ef 
it  as  an  act  of  bankruptcy,  and  will  be 
liable  for.  the  costs  of  ihp  commission* 
£zp.  CawkwellyT.  1812.  1  Rose  313. 

261.  A  petitioning  creditor  was  direct- 
ed to  have  the  management  of  the  de- 
fence to  an  action  brought  by  the  bank- 
rupt to  try  the  validity  of  his  commission, 
but  the  assignee  to  be  fully  tndemnified- 
Exp.  SUwarty  E.  1813.  2  Bose  6. 

262.  A  petitioning  creditor  is  responsi- 
ble for  the  production  of  a  bill  of  ex- 
change, upon  the  direct  proof  of  which 
the  petitioning  creditors  debt  has  been 
established,  for  he  is  bound  to  be  assistant 
to  the  commisaion  in  all  its  stages ;  and 
in  this  case  the  petitioning'  creditor  de- 
claring the  commission  to  be  invalid,  was 
held  liable  for  the  costs  of  enquiries  oc- 
casioned by  that  declaration.  JBip,  Glog^ 
sop,  T.  1816.  2  Rose  386. 

263.  A  petitioning  creditor,  who  with 
the  knowledge  of  two  or  three  of  the 
creditors  received  his  debt  from  the  bank* 
Fupt,  was  held  to  have  forfeited  it  under 
the  statute  of  5  Geo.  2.  c.  30.  s.  24.  E^p. 
Briney  T.  1817-  1  Buck  108.  Vide  S.  O. 
pasty  sect.  xvi.  (a). 

264.  The  court  has  no  jurisdiction  i|i 
bankruptcy  to  order  the  petitioning  credi- 
tor to  pay  the  solicitor's  bill  up  to  the 
choice  of  assignees.  Anon.  T.  1820.  1 
Buck  423. 


BANKRUPT  IV. 

Of  iht  Act  of  Bankruptcy. 

(o)  What  Amounts  to  an  Acty  and  what  does  not.    (b)  Of  the  Effects  of  an  Act 
by  relation,     (c)  Of  the  Act  of  Bankruptcy  generally. 


(a)  JVhat  amounts  to  an  Act,  and  what 

does  not. 

265.  Non'^payment  of  a  note  is  not  an 
act,  if  the  debtor  does  not  keep  out  of  the 
way.  i^adktnham  v.  Bland,  T.  1725. 
Sel.  Ch.  Ca.  42. 

266.  Neither  is  It  to  stop  payment. 
Bland's  Ca.  M.  1726,  cited  Mos.  3. 

267.  Denial  to  a  creditor  upon  a  bill 
payable  at  a  fiitero  day,  is  not  an  act  of 
bankruptcy.  Etp.  Levi^  M.  1733.  7  Vin. 
61.  pi.  14. 

268.  Nor  IS  yielding  to  prisoji,  unless 


the  defendant  lay  there  two  months.  £xp«>- 
Bartony  T.  1734.  7  Vin.  61.  pi.  15.  post, 

pi.  277. 

269*  Neithei  is  absconding,  to  avoid  an 
attachment  upon  an  award  for  nondelive- 
ry of  goods.     Secusy  if  for  the  payment 
of  mouev.     Exp.  GtUston,  Bxp.  i^ole^ 
T.  1743."  1  Atk.  193.  »  •  . 

270.  Neither  b  a  denial  to  creditors, 
at  eleven  o'clock  at  nieht.  £xp«  Hall, 
M.  1753.  1  Atk.  201.  Neither  is  a  dental 
to  a  creditor  who  called  merely  to  buy 
goods,  meaning  to  take  out  his  debt  id 


BANKRtJPT  IV.  >3l 

What  anumnts  to  mn  Aciy  and  whai  does  not, 

tint  way,  unless  the  debtor  conceived  that  |  act  of  bankruptej ;  so  Is  a  denial  to  a  ser- 
h»  creditor  came  for  his   money;  this  vaot  calUog  for  a  debt  by  the  direction  of 

the  acknowledged  agent  of  the  creditor, 
and  by  the  appointment  of  the  debtor ; 
and  that  too,  thongh  the  debtor  was  seen 
by  the  person  applying,  throngh  the  win- 
dow c»f  a  partition,  and  heard  given  df* 
rections  for  his  own  denial.     S.  C. 

289.  An  assignment  by  co*partners  of 

all  their  property^  in  trust  for  their  cre- 

ditorsy  with  a  proviso  to  be  roid  if  aft  the 

creditors  (aftiove  20i.)  shooM  not  etecute, 

a  commission    shoelii   issoe*  against 


depends  ob  the  intent,  not  of  the  creditor, 
but  of  the  debtor.  Exp.  WAite,  T.  1814. 
ti  Yes.  &  B.  128. 

271.  A  general  assignment  by  a  debtor 
at  Madras  is  not  an  act  of  bankruptcy. 
Nardon  v.  James^  H.  1777.  1  Dick.  6S3. 

272.  Neither  is  the  fraudulent  surren- 
der of  a  copyhold ;  for  no  process  can 
touch  it.  Cxp.  Coekshutty  II.  1792.  8 
Bro.  C.  C.  502. 

273.  Whether  lying  two  months  in  a 
gaol,  under  a  criminal  sentence,  and  be- 
ing after^rds  charged  with  debt,  is  an  act 
of  bankruptcy  ?  Ld.  Ch.  thought  not. — 
£xp.  Bowes  J  4  Yes.  168. 

227'4.  A  departure  from  the  realm,  and 
residence  abroad,  for  a  proper  purpose, 
and  without  an  intent  to  defraud  credi- 
xofB,  will  not  support  a  comoiiniion.  Exp. 
JfM/n>,  T.  1808,    5  Ves.  576. 

275*  A  denial  to  a  creditor  with  sub* 
sequent  approbation,  but  the  time  of  the 
denial  not  ascertained  nor  connected  with 
the  direction,  is  not  an  act  of  bankruptcy, 
more  especially  Where  the  debtor  has 
conversed  with  his  creditors  in  the  inter* 
val  between  the  direction  and  the  denial. 
Exp.  FostoTy  M.  18 1 1.  17  Ves.  414.  1 
Roee49. 

276.  A  denial  to  a  tax-gatherer  calling 
for  taxes  is  an  act  of  bankruptcy.  Jej9 
▼.  Smithy  1810«  1  Rose  1 17.  2  Taunt.401. 

277«  B.  was  arrested,  and  though  he 
could  pay  the  debt,  he  went  to  prison,  as 
he  declared,  to  force  his  creditors  to  a 
composition.  This  is  an  act ;  so  if  he  had 
procured  himself  to  be  arrested  en  a  sham 
debt.  Exp.  Bartony  T.  1724.  7  Viu.  61. 
pi.  15.  ante y  pi.  268. 

278.  A  conveyance  to  trustees  to  pay 
pretended  creditors,  is  n  fraud  upon  just 
creditors,  and  an  act.  Mead  v.  Ward,  7 
Vin.  1 19.  pi.  2. 


or 


them  within  a  certain  tiifte,  Is  an  act  of 
bankruptcy;  Beeus  when  the  deed  was 
joint  and  not  several,  one  never  execoted. 
Duiton  V.  Morrison,  H.  1809.  1  Rose 
213.  17  Ves.  193.  Bee  the  sevens!  au- 
thorities referred  to. 

284.  A  trader  having  privilege  of  par« 
liament,  by  net  pajring  money  lender  an 
order  of  court,  commisi  an  act  6f  bank- 
ruptcy, by  statute  45  Geo.  9.  c.  124.  s.  7. 
Read  v.  FkOips,  E.  1810.    16  Ves.  437. 

285.  An  aasignmerrt  by  copartners  of 
all  their  property,(«a)  in  trust  for  their 
creditors,  with  a  proviso  to  be  roid  if  all 
above  20^.  should  not  execute,  or  a  com* 
mission  should  isAue  within- a  certain  time^ 
is  an  act  of  bankruptcy  within  1  Jac.  1. 
c.  15.  s.  2.  iSfertii,  when  the  deed  is  joint 
and  not  several,  and  one  party  never  exe- 
cutes. ThUtton  V.  McrrisonyT.  1810.  l7 
Ves.  193.  (fl)  Worsley  e.  De  MattoSj  1 
Burr.  467. 

286.  Although  the  act  of  bankruptcy 
must  be  committed  in  England,  yet  a  let- 
ter from  a  trader,  who  went  abroad  in  the 
cours^o  of  his  trade,  connected  urith  cir- 
cumstances here,  may  be  sufficient  evi- 
dence of  such  an  act.  Exp.  ffague,  T. 
18 10.     1  Rose  150. 

287*  Unless  a  debtor  orders  himself  t% 
be  denied  to  a  creditor,  his-  subsequent 
approbation  of  it  will  not  make  ft  an  act 


279.  So  is  a  conveyance  of  ajll  a  tra-   of  bankruptcy.     Exfi.  Foster,  H.  1811. 


der's  goods.  Hassdl  v.  Simpson^  1*.  178f. 
1  Bro.  C.  C.  99.  Exp.  Smith,  E.  1813. 
1  Ves.  &B.  518.  S.P. 

280.  So  is  a  payment  of  a  bill  after  the 
bolder  had  issued  a  commission.  Expw 
Thompson,  T.  1790.    I  Ves.  jun.  157- 

281.  Aaaetof  bankruptcy  committed 
after  fetiriag  from  trade  is  sufficient.  Exp. 
Bm^fsrd,  H,  I8O9.  15  Ves.  449.  Exp. 
lUsodnty,  H.  1809.     15  Ves.  495. 

282.  Quitting  the  dwelling-house  with 
tiM  intention  of  delayingacfeditor,though 
under  a  grot^odtess  spprehension,  is  an 


1  Ro8e4(r. 

288.  An  act  of  bankruptcy,  by  leaving 
the  house,  is  complete  at  the  instant  of 
departure,  if  without  collusion,  and  there- 
fore it  is  not  affected  by  a  subsequent  re- 
sidence with  Ae  petitioning  creditor.-— 
Exp.  Gardner,  Hi.  1812.  1  Ve8.&B.45. 

289t  Two  partners,  one  reaiding  in 
Manchester,  the  other  in  London;  the 
latter  went  for  a  few  days  on  a  visit  at 
Manchester,  both  of  them  ll^t  the  House 
of  bvsiness  there  to  avoid  an  arfest,  car- 
rying; their  books  of  ftccetint  with  them ; 


las 


BANKRUPT   IV. 
Of  the  Effects  of  an  Act  by  relation. 


Held,  that  thay  both  thereby  connnitted^ 
an  act  of  bankruptcy.  Spencer  v.  Billing, 
M.  1812.  1  Rose  362.  3  Campb.  310. 
Vide  Robertson  v.  Liddell,  9  East  497- 

290.  A  trader  who  was  denied  by  bis 
own  orders  to  a  creditor^  in  the  -  habit  of 
calling  upon  him  for  money  at  bis  dinner 
hour,  does  not  commit  an  act  of  bank- 
ruptcy,  if  his  intent  be  to\void  interrup- 
tion at  that  hour,  and  not  to  delay  bis 
creditor,  although  the  creditor  be  thereby 
delayed.  Smith  v.  Ctorte,  £.  1813.  1 
Bose  364.    3  i^ampb.  349- 

291*  A  departure  from  the  realm,  by 
which  creditors  were  delayed,  is  not  an 
act  of  bankruptcy  unless  there  was  an 
intention  to  delay  at  the  time.  Tbo  de- 
position of  the  witness  proving  such  act 
should  therefore  state  such  intention  €»r 
circumstances,  from  which  the  court  will 
necessarily  infer  it,  for  though  the  depar- 
ture of  a  man  in  embarrassed  ciicum- 
Btances  is  strong,  it  is  not  conclusive  evi- 
dence of  intention.  Exp,  Othorntj  T. 
1813.1  Rose  387*  Seethe  reporter's  notes. 

292.  It  is  not  an  act  of  bankruptcy  for 


M.  1749.  1  Ves.  328. 1  Atk.  12&  Etp. 
DufreneyM.  1812.  1  Ves.  &  B.  51.  8. 
P.  Et  vide  Gordon  v.  Wilkinson,  8  T. 
R.  507.  Wydown's  Ca.  14  Ves.  80. 
Giassington  v.  Rawlings,  3  East  407. 

296.  Where  the  act  is  lying  in  gaol 
two  months,  it  has  relation  to  the  first  day 
of  the  surrender.^  Barwett  v.  Wordy  C* 
1754.  1  Atk.  260. 

297«  The  moment  a  trader  commits  an 
act  of  bankruptcy,  lie  ceases  to  have  any 
dominion  over  his  property  :  and  any  act, 
importing  to  transfer  or  dispose  of  it  is 
fraudulent  and  void  against  all  mankind  : 
but  equity  will  not  relieve  the  assignees 
of  a  bankrupt  against  the  purchaser  of  the 
lands  or  goods  of  a  bankrupt  without  no- 
tice of  the  act  of  bankruptcy.  Ckandos 
V.  Brownlowy  £.  1791.  2  Ridgw.  P.  C. 
424. 

298.  A.  and  fi.  wore  joint  traders.  A. 
becoming  insolvent,  and  B.  abroad,  de- 
fendant, a  joint  creditor,  attached  the 
goods  of  the  co-partnership  in  the  hands 
of  C.  Defendant  obtained  a  verdict  in 
tho  mayors  court.   A.  became  bankrupt, 


a  debtor  to  cause  himself  to  be  denied  to  I  and  his  assignees  claimed  the  goods  at- 
creditor,   calling  by  the  debtor's  ap-   tached,  A.  having  committed  an  act  of 


pointment  for  payment  on  a  Sunday. — 
Ejp.  Preeton,  M.  18 13.  2  Rose  21  2 
Ves.  &B.311. 

293.  It  is  an  act  of  bankruptcy,  by 
beginning  to  keep  house,  for  a  tf>ader  to 
cause  himself  to  be  denied  to  a  creditor 
calling  not  for  payment  of  his  debt,  but 
in  order  to  cover  it  by  buying  goods  to 
that  amount.  Ejp.  Harrisy  T.  1814.  2 
Rose  67.  Vide  Baylcy  v.  Schofield,ibid. 
300. 

294.  A  trader  conveys  all  his  real  and 
personal  esute  te  trustees  to  sell  for  the 
benefit  of  his  creditors,  under  which  the 
trustees  contract  to  sell  certain  lands  to 
defendant.  The  contract  not  being  com- 
pleted, the  trustees  file  a  bill  against  de-' 
fendant  for  specific  performance  ;  but  be- 
fore answer,  the  trader  becomes  bank- 
rupt, and  his  assignees  file  a  supplemental 
bill  to  enforce  the  contract.  Theassignees 
may  compel  the  performance  notwith- 
standing the  conveyance  was  an  act  of 
bankruptcy.  Godwin  v.  Lightbody^  E 
1818.     Dan.  153.  * 

(b)  Of  the  Effects  of  an  Act  by  re- 
lation* 

295.  An  act  of  bankruptcy  vests  all 
the  banjirupt's  esUte  in  the  assignees, 
and  it  controuls  all  the  subsequent  tnos* 
actions  of  the  bankrupt  Billon  v.  Byde, 


bankruptcy  prior  to  the  attachment.  Held, 
that  the  separate  commission  over-reach- 
ed the  attachment  bv  relation  to  the  act 
of  bankruptcy.  So  an  attachment  in 
the  West  Indies  shall  be  over-reached 
by  bankruptcy.  So  shall  an  exocuti  »n  ; 
for  the  effect  o(  tho  relation  under  a  se- 
parate commission  is  to  make  the  assign- 
ees and  the  solvent  partner  tenants  in 
common  from  the  date  of  the  act  of  bank- 
ruptcy. In  the  case  of  a  separate  bank- 
ruptcy execution  will  not  be  permitted 
even  by  a  joint  creditor,  but  the  joint  ef- 
fects must  be  distributed  even  in  the  ab- 
sence of  the  solvent  partner,  and  the  sur- 
plus applied  under  all  tho  equities  sub- 
sisting between  the  partners  themselvee. 
Barker  v.  Goodair,  T.  1805.  11  Ves. 
78.  Vide  Hankey  r.  Garrett,  3  Bro.  C. 
C.  457.     1  Ves.  jun.  2S6. 

299*  The  right  of  a  mortgagee  to  tack 
in  equity  shall  not  be  affected  by  relation 
to  the  act  of  bankruptcy.  Exp*  Knott, 
H.  1806.     11  Ves.  617- 

300.  A  fraction  of  a  day  will  be  allow- 
ed in  support  of  a  commi^ion  of  bankrupt- 
cy} by  admitting  evidence  that  the  act  of 
bankruptcy,  though  on  the  same  day,  was 
previous  to  the  issuing,  that  is,  the  award- 
ing and  sealing  the  commission,  ffy- 
d&wn's  Co.  T.  1807.  14  Ves.  80.  thon^ 
a  commission  of  bankruptcy  will  not  be 
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s|ipcrseded  for  wtint  of  an  act  of  bank- 
ruptcy, previous  to  striking  the  docket : 
the  affidavit  of  belief  that  the  party  is  a 
bankrupt  at  that  timey  not  being  required 
by  the  statute,  though  according  to  the 
practice*  &  C. 

301.  Whether  an  assignment  by  deed, 
of  book  debts,  is  an  act  of  bankruptcy, 
must  depend  upon  what  other  effects  the 
trader  had.  Exp.  Jiichardson,  T.  I8O7. 
14  Yes.  IS6. 

302.  A  concerted  act  of  bankruptcy 
vill  not  be  available,  except  for  creditors 
not  privy  to  it.  Exp.  Bourne^  T.  1809* 
16  Yes.  145. 

303.  The  relation  to  the  act  of  bank- 
ruptcy is  confined  to  an  act  subsequent  to 
the  petitioning  creditor's  debt.  Exp.  Bir^ 
kttt,  T.  184A.  2  Rose  71. 

(c)  Of  the  Act  of  Bankruptcy  generaHy. 
■  304.  A  wife  cannot  be  examined  touch- 
ing her  husband's  bankruptcy.  Exp. 
JamfSy  H.  iriy-  1  P.  W.  611, 

305.  Committing  a  secret  act  before 
the  petitioning  creditor's  debt  accrued, 
will  not  invalidate  the  commission*  De 
Gols  V.  Ward,  H.  1737-  4Bro.  P.  C.317. 

306.  Wliere  the  bankrupt  is  out  of  the 
kingdom,  and  there  is  a  doubt  of  the  act, 
the  court  will  send  it  to  law  ;  but  if  the 
bankrupt  is  at  home,  the  court  will  refer 
the  doubt  back  to  the  commissioners. 
Exp.  Ghdston,  Exp.  Dale,  T.  1743,  1 
Atk.  193. 

307.  A  deed  made  (er  the  benefit  of 
creditors  may  be  evidence  of  an  act  of 
bankruptcy.  Claoty  v.  How,  T.  1750.  2 
Ves.  19. 

308.  Witnesses  refusing  to  obey  the 
commissioners'  summons  to  prove  an  a^ct 
xif  bankruptcy,  were  ordered  by  the  Ld. 
€b.  (upon  petition)  to  attend  them.  Exp. 
Imndy  E.  1S02.  6  \^es.  781. 

309.  Though  a  commission  cannot  stand 
npbn  a  concerted  act  of  bankruptcy,  it 
may  be  supported,  if  any  other  act  of 
bankruptcy,  not  liable  to  that  objection, 
has  been  committed  ;  and  the  priority  of 
the  act  is  no  objection ;  nor  that  the  ob- 
ject of  the  commission  is  to  defeat  an 
execution.  Exp.  'Edmonson,  T.  1802. 
7  Yes.  303.  But  on  a  concerted  act  of 
bankruptcy,  the  commission  must  be  su- 
perseded with  costs,  though  it  was  car- 
ried on  bona  fide,  and  without , collusion. 
Exp.  Oouthwaite,  E.  1811.  1  Rose  87* 
Exp.  Dufrene,  M.  1812.  1  Ves.  &  B. 
51.  S.  P. 

310.  Property  attached  in  Jersey,  be- 


ing by  the  law  of  that  island  vested  in  the 
creditor  attaching,  upotf  confirmation  by 
the  court  o\  the  island,  in  the  case  of  a 
bankruptcy  it  was  held,  that  the  creditors 
attaching  were  entitled  to  bold  the  pro- 
perty attached,  and  to  prove  the  residoe, 
where  the  act  of  bankruptcy  was  subse- 
quent to  the  completion  of  the  judicial 
act,  whether  on  the  same  or  on  any  other 
day ;  but  where  the  act  of  bankruptcy  was 
previous,  they  could  not  hold  against  the 
assignees  of  the  bankrupt.  Exp.  Ddbrte, 
Exp.  Lc  Mesurier,  H.  1803.  8  Yes.  8^. 

3 1 1 .  In  all  future  commissions  of  bank- 
ruptcy,  all  conveyances  by.  payments  to, 
and  contracts  with,  any  bankrupt,  bona 
fide  made  two  months  before  the  date  of 
the  commission,  shall  be  good,  notwith- 
standing any  prior  act  of  bankniptcyy 
provided  the  person  so  dealing  with  such 
bankrupt  has  not  at  the  time  of  such  coik 
vcyance,  &c.  any  notice  of  any  prior  act 
of  bankniptcy,  or  that  the  bankrupt  was 
insolvent,  or  had  stopped  payment.  Stat. 
46  Geo- 3.  c.  135.  s.  1. 

312.  And  the  issuing  of  a  commission 
against  such  bankrupt,  although  such 
commission  be  afterwards  superseded,  or 
the  striking  of  a  dfocket  whether  any  com- 
mission shall  issue  thereon  or  not,  shall 
be  deemed  notice  of  a  prior  act  of  bank- 
ruptcy for  the  purposes  of  this  act,  if  it 
shall  appear  that  an  act  of  bankruptcy  had 
actually  been  committed  at  the  tine  of 
the  commission,  or  striking  such  docket. 
Ibid*  s.  3.  repealed  by  stat.  49  Geo.  3. 
c.  121.  by  which  it  is  enacted,  that  all 
executions  and  attachments  against  the 
lands  and  tenements  or  goods  ol  the  bank* 
rupt,  bona  fide  executed  or  levied  more . 
than  two  months  before  the  date  and  is- 
suing of  such  commission,  shall  be  valid, 
notwithstanding  any  prior  act  of  bank- 
ruptcy, in  like  manner  as  if  no  such  act 
had  been  committed,  provided  that  the 
plaintiff  in  the  action  had  no  notice  of 
any  prior  act  of  bankruptcy,  or  that  the 
bankrupt  had  becoi](ie  insolvent  or  had 
stopped  payment ;  and  it  was  declared, 
that  the  issuing  of  a  commission,  though 
superseded,  shall  be  deemed  notice  of  an 
act  of  bankruptcy. 

313.  And  further,  that  no  commission 
of  bankruptcy  shall  be  avoided  or  defeat- 
ed by  reason  of  any  prior  act  of  bank- 
ruptcy being  committed  before  the  con« 
tracticm  of  any  debt  due  to  a  petitioning 
creditor,  if  such  petitioning  creditor  had 
no  notice  of  such  act  of  bankruptcy  at 
the  time.  Stat,  46  Geo*  3,  c  1S5*  s.  5. 
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314.  Where  «  wilDess  refused  to  at- 
tend the  tummoDt  of  the  commissioners 
to  prove  an  act  of  bankruptcy,  Ld.  Ch. 
issued  an  order  to  compel  such  attend- 
ance.  Eip.  Jones^M.  18 10,  17  Yes.  S79. 
1  Rose  39. 

315.  The  hankrnpt's  agreeing  to  an  act 
•of  bankroptcy,  unless  be  concerts  it,  is 
no  objection  to  the  commission.  JExp. 
Oliver,  C.  1811.  1  Rose  67.(n) 

316.  Tlie  Chancellor  can  order  the 
trustees  in  an  assignment  of  all  a  trader's 
efiects,  to  produce  it  before  the  commis- 
sionen,  in  order  to  prove  an  act  of  bank- 
ruptcy. S.  C.  1  Rose  313. 

317*  Where  the  only  witness  who 
could  prove  an  act  of  bankruptcy  was  de- 
tained in  Cumberland  on  business,  the 
commissioners  were  permitted  to  receive 
affidavit  of  the  act,  sworn  before  a  Mas- 
ter eitraordinary.  Exp.  Woody  T-  1812. 
1  Rose  298. 

318.  Where  a  witness  who  had  proved 
aa  act  of  bankruptcy  under  a  separate 
commission  refused  to  do  so  under  a  joint 
commission  against  the  same  bankrupt, 
the  court  ordered  him  to  attend  and  pay 
all  costs.  Exp.  GardneTj  M.  1812.  1 
Ves.&;B.  7B.  Fule  Exp.  Lund,  6  Yes. 
781.  Exp.  Higgins,  11  Yes.  8. 

319*  Where  an  act  of  bankruptcy  was 
committed  after  the  striking  the  docket, 
but  before  the  commission  was  sealed,  and 
though  it  be  on  the  same  day,  it  will  sus- 
tain the  commission.  Erp.  Du  Frene,  M. 
1812.  1  Rose  333.  1  Yes.  Ss  B.  51.  Vide 
Gordon  o.  Wilkinson,  8  T.  R.  507.  Wy- 
down's  Ca.  14  Yes.  80. 

320.  Departure  from  the  realm  or 
dwelling  bouse,  without  proof  or  neces- 
sary inference  of  an  intention  to  delay  a 
creditor,  is  not  an  act  of  bankruptcy,  and 
a  pressure  of  debts,  though  strong,  is  not 
conclttsire  evidence  of  such  an  intent.  A 


1813.  2  Yes.  fis  B.  177.  1  Rose  S87« 
S.  C  referring  to  Wydown's  Ca.  14  Yes.. 
80.  Robertson  v.  Liddell,  9  East  487. 
Bayly  v.  Schofield,  1  Maule  and  Selw. 
338.  (a)  This  was  so  held,  under  an  im- 
pression that  the  interest  of  the  creditor 
formed  one  of  the  objections  in  Bullock^s 
Ca.  (1  Taunt.  71*  14  Yes.  452.)  bnc  now 
the  Chancellor  requires  an  undertaking 
from  the  creditors  not  to  prove  under  the 
commission.  Vide  etiam  Shuttleworth  e. 
Bravo,  cited  in  Norcott  v.  Orcott,  1  Stra. 
650« — N.  B.  Servants  sometimes  are  cre« 
ditors  for  their  wages  when  they  prove 
acts  of  bankruptcy  or  trading,  but  they  ar» 
generally  paid  in  full  by  the  assignees. 

321.  The  act  of  bankruptcy  created  by 
4  Geo.  3.  c  33.  must.  In  some  of  its  cir- 
eumstances,  be  proved  by  a  creditor,  but 
hir  testimony  cannot  be  receivcfd  as  to 
facts,  of  which  evidence  can  be  obtained, 
from  other  sources.  Ei^.  Harcourt^  T. 
1815.    2  Rose  203. 

322.  The  Commission  and  proceedings 
are  inadmissible  evidence  of  an  act  of 
bankruptcy,  for  the  purpose  of  defeating 
a  conveyance.  Wkitwortk  v.  Gr4ikam, 
M.  1815.    2  Rose  364. 

323.  One  who  had  a  deed  in  his  bands 
which  quoad  one  of  the  parties  amounted 
to  an  act  of  bankruptcy,  was  ordered  to 
attend  with  it  on  the  commissioners,  but 
without  prejudice  to  any  objection  he 
might  take  before  them  as  to  a  disclosure 
of  confidential,  communications.  Exp. 
Treachery  H.  1817.  1  Buck  17. 

324.  A.  assigned  all  his  estate  to  trus- 
tees for  the  benefit  of  his  creditors,  and 
B.  made  a. like  assignment  to  trustees,  two 
of  whom  were  trustee  under  A.'s  assign- 
ment. A.  at  the  instance  of  his  trustees 
issued  a  commission  against  B.  and  the 
act  relied  upon  was  B.'s  assignment: 
Held,  that  the  commission  being  that  of 


creditor  cannot  be  a  witness  to  prove  an  I  A.'s  trustees  conld  not  be  supported.  Exp. 
act  of  bankruptcy.    i<i)Exp.  Osfwrne^  T.  IKdnir^  T.  1817-  1  Bock  104. 


135. 


BANKRUPT  V, 

Of  the  proof  DebU. 

{a)Jfhai  D€htM  areproveaHe  ofcowne^  andithatare  not  so^  andkertin  of  the 
general  Rights  of  Creditors.  iJb)Of  Proofs  on  Bonds ^  Biflf,  Notes^  tfc. 
Interest,  Frotestt  Re^exchange,  Costs,  tfc*  (c)  Of  Debts  payable  at  a 
future  Day,  or  on  the  hcqfpening  of  a  contingent  Event,  (d)  Of  Debts  due  in 
Ireland,  Scotland,  and  in  Foreign  Countries.  (e)Of  Rent  Arr eat  at  the 
Tisne  of  the  Basden^ptcy.  {f)uf  Money  due  on  Mortgage^  igJQf  the 
Proof  of  DAts  w  Caeee  of  Lien,  Phdge,or  Set-Off.  (h)OfDebU  due  to 
Sohent  Partners,  or  those  daisning under  them.  {i)Of  Debts  dne  to  Sure- 
ties. (k)Of  Debts  due  to  Executors,  Trustees,  Guardians,  tfc.  {])Of  Debts 
due  to  Corporatione,  Parish  Officers,  tfc.  {m)Of  Proofs  in  respect  qf 
Policies  of  Insurance.  {n)Of  the  Portions  of  p  Bankrupt's  Wife  or 
Children. 


(a)  What  Delis  areproveable  of  course, 


and  what  are  not  so,  and  herein  i>/  miura,  shall  be  admitted  to  prove  a  pro- 


the  general  Rights  of  Creditors. 

325.  A  man  buys  land  and  baa  a  con' 
Teyance,  but  before  payment,  he  is  a 
bankrupt.  Tbe  vendor  shall  not  prove 
his  debtj  but  the  land  shall  be  charged. 
Chapman  v.  TaHner,M,l 684*  1  Vern.  26d. 

326,  A.  lends  money  to  B.  without  no- 
tice that  a  commission  bad  issued^  he  can- 
not prove  his  debt.  Hitchcoz  v.  8edg' 
vnck,  T.  1690.  2  Vern.  157. 

3?r.  A  creditor  by  statute  not  executed 
must  come  in  oro  rata,  though  the 'lands 

are  bouad.     Newland  v. ,  E.    1706. 

1  P.  W.  92.  Orlebar  v.  Fletcher,  M.  1721. 
1  P.  W.  737«  S.  p.  as  to  a  judgment  cre- 
ditor. 

32^  If  a  man  trade  with  a  bankrupt 
between  the  act  of  bankruptcy  and  the 
commission^  whether  for  goods  or  money, 
without  notice  of  the  act,  but  the  bank- 
rupt keeping  open  trade,  he  shall  come  in 
as  a  creditor.     Crosdiy's  Co.    T.  1716. 


33?.  An  appriotice  who  paid  a  pre- 


7  Vin.  69.  pi.  6.  .  ^       , 

329.  A  mortgagee  who  has   paid  the  ]  ihat  he  has  not  read  tbe  Gazette,  he  shall 


portion  of  it  under  his  master's  commis- 
sion, deducting  the  time  he  served  with 
the  bankrupt.  £xp.  Sandby^  IL  1745. 
1  Atk.  149- 

333.  A.  sold  goods  to  6.  in  the  conrso 
of  trade,  and  afterwards  took  a  usurioofi 
bond'  B.  became  bankrupt,  whereupon 
A.  petitioned  to  prove  his  debt  under 
B.'8  commission ;  but  a  question  arising 
whether  the  bond  extinguished  the  pre- 
ceding book  debt,  Lord  Hardwieke  re- 
fused to  determine  it,  and  dismissed  the 
petition  without  prejudice  to  any  other 
remedy  by  bill  or  action.  Exp.  Davy, 
C.  1745.  Ridgw.  Ca.  temp.  Uardw.  289- 

334-  A  a  creditor  of  B.  a  bankrupt, 
was  indebted  to  IL  and  he  drew  in  favour 
of  H.  on  tbe  assignees  of  B.  for  £79,  his 
dividend  of  B.'s  estate.  The  assignee  ac- 
cepted it  by  parol,  and  became  bankrupt. 
H.  shall  have  his  whole  money,  and  not 
come  in  pro  rata.  Exp.  Rirk^  AL  1745. 
1  Atk.  108. 

335.  Upon  an  adidavit  by  a  creditor, 


arrears  of  ^  bankrupt's  rent,  cannot  stand 
IB  the  landlord's  place  witliout  an  order, 
but  he  must  prove  his  debt.  Auon.  E. 
1740.     1  Atk.  102. 

330.  Where  a  meeting  of  creditors  is 
properly  advertised,  the  majority  in  va- 
lue present  shall  bind  the  absentees. 
Cooper V,  Pepys,E.  1741.  I  Atk.    106 

331.  The  commissioners  cannot  admit 
"Several  creditors  to  prove  under  a  joint 
commission.  Exp.  Sandon,  E.  1743.  1 
Atk.  68.  The  practice  in  this  case  is  now 
tcgulated,  by  order  of  court,  dated  8th  of 
March,  1794. 


prove  his  debt,  so  as  not  to  disturb  a  di- 
vidend already  made,  but  a  future  divi- 
dend shall  not  be  made,  till  he  is  brought 
up  equal  with  the  other  creditors.  Exp. 
Stiles,  E.  1743.     1  Atk.  209- 

336.  Where  a  man,  15  years  after  the 
commission  issued,  and  the  bankrupt  and 
assignees  are  dead,  applied  to  prove  his 
debt,  he  shall  be  rejected.  Exp.  Peachy, 
M.  1754.  1  Atk.  111. 

337'  A  man  may  prove  a  debt  in  right 
of  his  wife,  and  brin^  an  action  againet 
the  bank  iipt,  for  a  d^bt  due  in  his  own 
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right.    Exp.  Matthmsy  M.  17M.  S  Atk. 
186. 

338.  A.  received   his  child's  earnings 
on  the  theatre,  while  living  with  hhn.  The 


theiD)  it  was  held  irreguhir.  Ezp.iTrt^Af^ 
M.  1792.     2  Ves.jun.41. 

346.     Though  unliquidated   damages 
cannot  be  proved  under  a  comroisstooy 


child  shall  prove  a  particular  sum  to  avoid   yet  if  the^ demand  is  partly  liquidated,  as 


ao  enquiry  ;  but  this  would  be  a  danger- 
ous rule.  £xp.  Aiacklitif  T.  I7d^«  2  Ves. 
675. 

339-  Wher6  a  man  has  two  clear  dis- 
tinct demands  on  a  bankrupt,  he  may  sue 
for  one  and  prove  the  other,  but  not  if 
the  securities  are  all  for  the  same  debt. 
Exp.  €rinsaz,E.  1783.  I  Bro.  C.  C.270. 

340.  On  petitions  to  be  admitted  to 
prove  debts  rejected  by  the  commission- 
ers, the  petitioners  ought  first  to  state 
to  the  court  the  grounds  of  the  commis- 
sioner's objection.  Expf  Wilsony  H. 
1787.     1  Cox  308. 

341.  A.  dr^w  bilb  for  £3000  on  B. 
Vhich  were  indorsed  by  C.  (or  the  accom- 
modation of  A.  All  the  parties  became 
bankrupts,  at  which  time  C.  was  indebted 
to  A.  on  a  distinct  account  in  £2000. 
The  assignees  of  A.  proved  the  £2000 
under  C.'s  comm'ission,  and  the  holders 
of  the  bills  also  proved  the  amount  un- 
der C.'s  commission,  and  received  8j.  in 
tho  pound.  The  court  directed  the  as- 
signees of  C.  to  retain  the  dividend  on 
the  proof  of  2000/.  fbr  the  benefit  of  the 
general  creditors,  and  expunged  the  proof 
of  the  said  2000/.  Exp.  Masielyn,  T. 
1787.     1  Cox  394. 

342.  A  joint  note  of  A.  and  B.  whs  given 
for  goods  sold  to  A.  only  ;  and  a  receipt 
given  as  for  money  paid.  A  joint  conlK 
mission  issued  against  A.  &  B.  The 
creditor  may  still  prove  his  debt  for  goods 
sold  against  the  separate  estate  of  A. 
Exp.  SeddoHy  T.  1788.     2  Cox  49. 

343.  A  creditor  of  a  bankrupt  borrows 
motivy  of  him,  after  a  secret  act  of  bank- 
ruptcy, which  he  repays  with  iuterest. 
The  loan  repaid  is  considered  as  never 
borrowed,  and  the  creditor  shall  prove 
his  whole  debt.  Exp.  Congalton,  M. 
1789.  c.  Bro.  C.  C.  47- 

344.  Bankers  receive  and  pay  on  ac- 
count of  a  bankrupt,  after  notice  of  an 
act ;  all  sums  received  are  to  the  use  of 
the  estate,  and  they  cannot  sot  oft  pay- 
ments, or  come  in  as  creditors,  for  debts 
paid  which  were  due  before  the  bank- 
ruptcy •  Hankeyy.  VtrntOi^T.  1791.  3 
Bfo.  C.  C,  313.    2T.  R.  113. 

34!>.  Where  a  man  petitioned  to  prove 
a  debt,  witliout  going  before  the  commis-  f 


ft  difi*erence  of  price,  upon  a  resale,  tbe 
creditor,  having  security,  may  apply  it 
first  to  the  former,  then  to  the  latter,  and 
ma\  prove  the  residue.  Exp.  Hunter^ 
T.'l80l.  6  Ves.  94. 

347*  Separate  creditors  who  had  taken 
a  joint  security,  were  permitted  to  resort 
under  the  commissions  to  their  original 
debts,  on  giving  up  their  securities  Exp. 
Lobb^  T.  1802.  7  Ves.  592. 

348.  A  creditor  who  has  not  received 
any  dividend  under  a  deed  of  composi- 
tion^ if  a  bankruptcy  takes  place-  after* 
wards,  and  there  is  no  fund  set  apart  for 
his  use^  canuot  have  those  dividends  out 
of  the  bankrupt's  estate,  and  prove  tbe 
residue  of  bis  debt ;  but  he  must  come 
in  as  the  other  creditors  at  tbe  date,  of 
the  bankruptcy.  Exp.  Z^'OKviera,  Exp. 
Von  Halle,  H.  1 803.  8  Ves.  84. 

349.  An  executrix  married,  and  she 
and  her  husband  admitted  assets  in  au- 
swer  to  a  bill  filed  against  them.  The 
assets  become  a  debt  of  the  husband  ia 
respect  of  this  admission,  and  may  be 
proved  under  a  commission  of  bankrupt- 
cy against  him.  In  Re  Mae  WUiiams, 
T.  1803.  1  Sch.  &  Lef.  173. 

35p.  Where  a  man  has  advanced  mo- 
ney to  a  bankrupt  upon  usurious  terms, 
and  has  taken  a  security  (as  a  mortgage,) 
his  security  shall  be  set  aside,  but  he 
shall  not  be  permitted  to  come  in  as  m 
creditor^  even  for  what  he  has  actually 
advanced.  Benfidd  v.  Solomons,  T.  1803. 
9  Ves.  84. 

3.51.  A  joint  creditor  being  the  peti- 
tioning creditor  under  a  separate  com- 
mission, was  held  entitled  to  prove  and 
vote  in  the  choice  of  assignees,  &c.  with 
the  separate  creditors,  not  being  within 
the  rule,  excluding  the  other  joint  credi- 
tors. Exp.  fially  E.  1804.  9 -Ves.  349. 
Exp.  Chandler,  E.  1803.  9  Ves.  35, 
Exp.  Tait.  T.  1809.  16  Ves.  193.  Vide 
Exp.  Elton,  3  Ves.  238.  Exp.  Clay,  6 
Ves.  813.  and  references^ 

352.  By  the  stat.  46  Geo.  3.  c.  135.  tt 
is  enacted,  that  all  bona  fide  creditors 
whose  debts  might  have  been  proved 
under  a  commission  of  bankruptcy,  if  no 
prior  act  of  bankruptcy  had  been  com- 
mitted, shall,  notwithstanding  any  such 


siuuers,  nud  stilting  what  pissed  btfure  ^  prior  act  of  bankruptqrj  be  admitted  to 
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prove  such  dtebts,  provided  such  credi- 
tors had  not,  al  the  contraction  of  such 
debts,  any  notice  of  such  prior  act  of 
bankruptcy.  As  to  what  shall  be  deemed 
notice  within  this  act,  see  sect.  i?.  (a.) 

353.  Petitioner  prayad  to  prove  a 
debt  under  the  bankrupt's  estate,  which 
the  commissioners  had  rejected,  it  ap- 
pearing by  the  examination  of  the  bank- 
ropt,  that  he  was  charged  with  having 
received  money,  tlie  receipt  and  appli- 
cation of  which  he  refused  to  disclose 
lest  it  should  tend  to  criminate  him.  Pe- 
tition dismissed.  £xp.  Aym£«,T.  1805. 
II  Ves.  521. 

354.  Ujider  a  separate  commission  of 
bankruptcy,  a  Set-off  against  a  separate 
creditor  of  the  bankrupt  indebted  to  the 
partnership  in  a  greater  amount  was  re- 
fused, as  disturbing  all  the  habitualar- 
rangements  in  bankraptcy.  Exp.  TVo* 
g9od^  T*  1805.     1 1  Ves.  5 17-  52 1. 

355.  An  assignment  was  made  in  trust 
to  pay  creditors  who  should  execute  the 
deed,  with  a  covenant  by  the  debtor, 
that  iftho  creditors  should  not,  oirt  of 
that  fund,  be  paid  in  full  within  two  years, 
to  pay  the  deficiency  within  a  month  af- 
terwards. Before  the  expiration  of  these 
two  years,  the  debtor  became  bankrupt : 
his  creditors  not  being  fully  paid  by  the 
asaignment,  were  allowed  to  prove  th^ 
deficiency,  after  the  application  of  the' 
trust  funds,  subject  to  a  rebate.  Cxp. 
RUkardsvn^  T.  1807*     14  Ves.  184, 

356.  Proof  in  bankruptcy  was  admit- 
ted under  promissory  notes  given  for  W" 
4itt]dated  damages  by  comprumise  of  an 
action  -for  seduction.  Exp.  Uumfard^ 
T.  1808, 15  Ves.  289*  Ctm^ra,  had  tho 
notes  been  given  as  an  inducement  to  a 
future  seduction.     S.  C. 

357*  Proof  in  bankruptcy  under  a  se- 
curity for  more  than  the  debt,  was  ex- 
ponged  ;  but  security  or  satisfaction  ta- 
ken after  a  docket  struck  and  not  follow- 
ed by  a  commission,  though  it  may 
amount  to  a  contempt,  and  cannot  be  re^ 
laitted,  yet  it  is  not  within  the  statute  5 
Geo.  2.  c  30.  8.  24.  so  as  to  forfeit  the 
origiiial  debt.  Exp.  Br4>umej  H.  1809. 
15  Ves.  472. 

358.  A  debt  which  could  not  be  reco- 
vered in  an  action  at  law  against  the 
statue  of  limitations,  nor  in  equity  by 
tnalogy  to  it,  wtll  net  be  admitted  under 
m  connission  of  bankmptcy.  Exp.  Dewd^ 
Mf,  H.  1809. 15  Ves.  479*  Petition  for 
meariiig  this  petition,  dismissed,  and 
former  decision  confimed.  S.  C.  T. 
1815.    2  Rose  245. 

Vot.  T.  22 


359*  Where  one  partner  carried  on  a 
distinct  trade  and  became  a  bankntpt| 
the  other  partner  may  prove  under  his 
commission  a  debt  for  goods  sold  to  hira 
by  the  firm.  Exp.  HeskoMy  T.  1810. 1 
Hose  146.  Vid€  Exp.  Adams,  ib.  305. 
Exp.  St.  Barbe,  11  Ves.  413. 

360.  Where  the  proof  of  a  debt  was  re« 
fused,  and  thereupon  the  creditor  en« 
tors  up  judgment  in  an  action  he  had 
brought  azainst  the  bankrupt,  and  took 
out  a  en.  to.  in  order  to  fix  tlie  bail,  but 
the  banlLrupt  surrendered  himself  in  dis» 
charge  of  ihem.  It  was  held  that  the 
creditor^  on  establishing  his  debt,  should 
not  be  precluded  from  resorting  to  the 
commission.  Exp.  Arundd^  T.  1810.  1 
Rose  14S. 

S6i*  A  commission  issued  in  London^ 
against  a  bank  at  Exeter.  Many  holders 
of  small  notes,  and  many  small  creditors 
lived  in  the  country,  an  auxiliary  com« 
missioli  was  therefore  granted  to  receive 
the  proof  of  small  debts,  to  the  extent  of 
20/.  which  proofs  were  sent  to  the  com- 
missioners in  London,  and  then  the  coun- 
try commission  was  superseded.  The 
country  commissioners  however  were  not 
allowed  to  examine  the  bankrupt.  Exp. 
Uphamj  T.  1810. 17  Ves.  212.  The  same 
courso  was  adopted  in' Exp.  Perry  apd 
Exp.  Scott.  1  Rose  12. 

36:2.  The  deduction  of  a  security  is 
never  to  be  made  in  bankruptcy,  but 
when  it  is  the  property  of  the  bankrupts 
Ekp.  Parr,  E.  1811.  1  Rose  76. 

363.  A  creditor  under  an  award  made 
after  an  act  of  bankruptcy,  cannot  prove 
his  debt.  Esp.  Kemshead,  T.  1811.  1 
Rose  149. 

364.  A  creditor  who  had  taken  out 
execution  against  the  bankrupt's  eflfects, 
gave  up  the  proceeds  under  an  agreement 
with  the  assignees,  that  he  should  come 
in  with  the  other  creditors  for  the  balance 
due  to  him.  Held,  that  such  agreement 
means  a  proveable  balance,  and  not  a 
debt  effected  with  usury.  Exp.  BangUyy 
M.  1811.    1  Rose  168. 

365.  Petitioning  creditors  debt  con- 
sisted of  l0(tf.  due  from  one  partner  in- 
dividually, on  an  award  made  under  a 
deed  of  reference  of  iTccoonts  between 
partners.  Held,  that  proof  of  the  exe« 
cution.  of  the  deed  of  reference  by  the  pe- 
titioning creditor  and  the  bankrupt,  was 
insttiBcient,  and  that  the  execution  by 
the  other  partners,  most  also  be  proved. 
Antram  e.  Chace,  H.  1812.  I  Rose  344. 
15  East  209. 
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366.  Proviso  in  a  deed  of  composi- 
tioDy  that  in  case  of  default  of  paymeot, 
or  if  a  commission  of  bankruptcy  should 
issue,  the  covenants  to  accept  the  com- 
position should  be  void,  and  the  credi- 
tors be  paid  or  prove  their  whole  debts, 
deducting  only  what  had  been  received. 
Upon  bankruptcy  after  breach  in  the 
payment  of  the  composition,  and  a  sub- ' 
sequent  part  payment,  the  creditors  were 
held  entitled  to  prove  the  whole  residue 
of  their  debts,  according  to  the  proviso, 
retaining  what  they  had  received.     Exp. 

Vere,  T.  1812.  19  Ves.  93.    1  Rose  28 1. 

Vide  Exp.  Bennett,  2  Atk.  527. 
tOiJ.     A   petition    to    prove   a    debt 

sliould  state  the  grounds  of  its  rejection 

by  the  commissioners.     Exp«  Curtis,  T. 

1812.  1  Rose  274. 

368.   No  fraud  can  be  inferred  from 

the  bare  proof  of  debts,  by  relations  of 

the  bankrupt.     Exp.  Gardner ,  M.  1812. 

1  Ves.  &  B.  45. 
369*   Commissioners  cannot  expunge 

a  proof,  for  as  long  as  it  remains  upon 

the  proceedings,  it  is  as  a  debt.     Exp. 

Graham,  H.  1813.  1  Rose  456. 
370.   A.  compounded  with  his  credi- 

.tors»  to  pay  them  9«.  in  the  pound,  by 

four  instalments,  with  a  proviso,  that  if 


374.  An  order  of  iho  court  of  Chao^ 
eery,  for  payment  of  a  sum  of  money, 
mky  be  proved  under  the  commission  ay 
a  debt,  and  will  be  barred  by  the  certi- 
ficate. Wall  V.  Atkinson,  E.  1815.  2 
Rose  19(>.  Vide  Exp.  M'VVUIiams,  1 
Sch.  &  Lef  174. 

37 ^^  The  coun  will  not  grant  an  order 
for  an  enqairy  before  commissioners  of 
bankrupts,  on  an  issue,  to  try  whether  m 
debt  proved,  was  usurious,  merely  on  a 
deposition  of  the  bankrupt  (uncertifica- 
ted) as  to  the  usury.  Exp.  Burt,  T«  J  815* 
1  Madd.  46. 

376.*  A  sworn  broker  of  London  may 
prove  in  respect  of  debts  arising  out  of 
transactions  in  which  he  liad  been  eiK 
gaged  as  a  principal,  though  not  with* 
standing  such  transactions  were  in  con* 
travontion  of  bis  bond  and  oath  to  his 
employers,  executed  and  taken  accord- 
ing to  the  statutes.  Sed  secus,  If  the  debt 
had  aruse  out  of  any  traosactioos  m 
which  he  was  both  broker  and  princi* 
pal,  for  that  is  a  fraud,  and  it  iavalidatea 
the  debt  at  common  law.  Exp.  DyUer, 
H.  1816.    1  Men  v.  155.  2  Rose  349- 

377*  A  father  who  was  a  partner  in  a 
bank,  transferred  a  sum  of  money  to  the 
credit  of  his  son  in  the  partnership  hooka. 


the  composition  should  not  be  duly  paid,  For  this  credk  the  son  was  lield  entitled 
the  release  should  be  void.     The  debtor  I  to  prove  under  a  commission  against  the 


pays  three  instalments  and  then  became 
bankrupt  before  the  fourth  was  due. 
Held,  that  the  creditors  were  not  remit- 
ted to  their  original  debt,  but  could  only 
prove  for  the  amount  of  the  fourth  in- 
stalment. Exp.  Pee/e,  T.  1813.  1  Rose 
435.  Vide  Exp.  Vere,  ib.  281.  ante,  pi. 
366. 

371*  A  creditor  attending  to  prove  his 
debt,  is  protected  from  arrest.  Exp. 
Lint,  in  He  Cumming,  £.  1814.  2  Rose 
24. 

.  372.  A  creditor  who,  knowing  the 
partnership  of  the  parties,  takes  a  bill 
drawn  by  all  and  indorsed  by  one,  is  not 
entitled  to  double  proof^  upon  the  ground 
that,  previously  to  taking  the  bill,  he  re- 
quired, and  had  the  indorsement  of  the 
one,  and  that  he  thereby  raised  a  con- 
tract for  double  security.  Exp.  Bank 
of  England,  T.  1814.  2  Rose  82. 

373.  The  Stat.  46  Geo.  3.  c.  135.  s.  2. 
docs  not  restrain  a  creditor  from  proving 
a  debt  contracted  before  the  act  of  bank- 
ruptcy on  which  the  commission  issued, 
but  after  notice  of  a  prior  act  of  bank- 


firm.     Exp.  Skerratt,  T.  1816,   2  Rom 
i384. 

378..  An  executor  and  trustee  having 
committed  a  devastavit,  will  not  be  per- 
mitted to  prove  under  his  bankruptcy, 
and  liberty  so  to  do  was  given  (in  the^ 
first  instance,  and  without  previous  appli- 
cation to  the  commissioners)  to  a  lega- 
tee, on  behalf  of  himself  and  others,  with 
a  direction  that  the  dividends  be  paid 
into  the  bank,  in  trust  in  the  matter. 
Exp.  Moodif,  Eip  Preston^  18 16.  2 
Rose  413. 

379.  Husband  aud  wife  assigned  to  two 
creditors  of  the  husband,  a  contingeot 
interest,  to  which  the  wife  would  be  enti« 
th-d,  if  she  should  survive  A.  B*  The 
creditors  insured  the  wife's  life,  and  on 
her  death,  before  the  contingency  hap* 
pened,  the  creditors  received  the  insu- 
rance money.  On  the  husband  becoming 
a  bankrupt,  the  creditors  were  only  a& 
lowed  to  prove  the  amouat  of  what  was 
due  to  them,  after  deducting  the  money 
received  from  the  insurance  office,  mmca 
the  sum  paid  for  the  premium  and  ex- 


rupicy.  Exp.  llawiie«»,T.  1814.  2  Rose  peases,  Exp. -diMfc-awi.T.  1816.  iMadd 
2«J.    1  M.  &  S.  479.  S.  C.  1573. 
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98(K  A  hoMer  of  the  notes  of  tlie 
Peotefrect  banky  payable  in  cash  or 
haak  paper,  if  he  did  not  receive  them 
rmmediately  from  the  maker,  cannot 
prove  the  anoont  as  for  mooey  had  and 
received  afainst  the  estate  of  the  maker. 
Esp.  DamdsonyT.  1817. 1  Back 31.  VuU 
Exp.  imesoi^  2  Rmo  225.  As  to  the 
assent  necessary  to  give  a  right  of  action 
against  the  bankers,  tride  Williams  9. 
Kvans,  14  Cast  582.  Ward  v.  Evans,  2 
Ld.  Raym.  928.  Fanner  v.  Mears,  2 
Bla.  1269.  Israel  v.  Doi^as,  1  H.  Bla. 
239.  DeBernakso.  Fuller,  14  £ast  590. 

381.  A  debt  arising  out  of  a  contract 
to  convey  British  goods  to  a  market  in 


an  enemy's  country,  cannot  be  proved    wanted  by  Uie  two  partners,  was  enti 


nnder   a  commission  issued  aAer  peace 
kas  been  established.     Held  also,  that  a 


384.  Six  persons  were  in  partnership 
as  bankers,  two  of  them  ^rried  on  a 
distinct  trade  together,  and  had  bill  trans* 
actiOBs  with  G. ;  in  the  coarse  of  which, 
in  exchange  for  a  bill  drawn  by  them, 
upon  and  accepted  by  G.  they  deliver  te 
him  is  bill  drawn  and  accepted  by  the  six 
partoers,  but  not  indorsed  by  the  twe 
in  their  separate  character ;  G.  also  pro- 
cured a  bill  of  exchange  delivered  Co  him 
by  the  two  partners  without  their  in« 
dorsement,  to  be  discounted  at  the  bank, 
and  paid  over  the  proceeds  to  them.  G. 
paid  his  acceptance,  but  both  the  other 
bills  were  dishononred: — Held,  that  G. 
having  lent  jiis  credit  to  raise  the  money 


tied  to  previa  against  their  estate  for  the 
amount  of  bo&  the  bills,  dedncting  the 


petition  to  enforce  a  claim  of   such  a  I  dividends  received    uoder    the  commis- 
r,  oi^t  to  state tthe  grounds  of_re- '  sion,  against  one  ef  the  acceptors.     Exp, 

Hustler  a.  I  %]S^  1  Buck  171.   3  Madd. 

iir- 

385.  W.  fa  separate  trader,)  was  also 
in  partnenhip  with  G.  nnder  the  firm 
of  G.  and  Co.  W.  on  his  separate  ac 
count,  was  indebted  to  G.  and  Co.  and 
he  gave  that  firm  a  bill  of  exchange, 
drawn  by  A.  and  Co.  and  accepted  by 
him.  G.  and  Co.  betag  largely  indebted 
on  a  drawing  account  lo  F.  and  Co.  paid 
the  bill  to  them,  and  they  indorsed  it  to 
D.  and  Co.  A.  and  Co.  compoundcfd 
with  their  creditors.  W.,  G.  and  Co. 
became  bankrupts.  D.  and  Co.  by  the 
composition,  and  by  proving  under  the 
commission  of  W.  and  F.  and  Co.  re* 
ceived  20s,  in  the  pound  upon  tiie  bill : 
Held,  that  althongti  G.  and  Co*  were 
only  indebted  to  F.  and  Co.  in  respect  of 
their  acceptances,  and  which  F.  and  Co. 
had  not  taken  up  when  they  became 
bankrupts,  yet  that  the  assignees  ef  F. 
and  Co.  were  entitled  to  stand  in  the 
place  of  D.  and  Co.  in  respect  of  the 
proof  made  by  them  under  W.'s  com- 
mission, to  the  extent  of  the  dividenda 
paid  to  D.  and  Co,  under  F.  and  Co.'s 
commission.  Etp.  Cfreenwood,  E.  1818. 
1  Buck  237. 

.   384.  A.  guarantoed  B.  and  Co.  against 

any  loss  they  toiglit  suffer  on  account  of 

the  non-payment   of  an  instalment  by 

pendents  in  London,  who  accepted  it. —  certain  joint  debtors  of  B.  and  Co.  ;  one 


jecfjon     by    the    commissioners.    Enp, 
Se/kmalin^,  T.  1 8 1 7-     1  Buck  93. 

382.  A.  and  B.  were  partners,  but  the 
trade  was  carried  on  in  the  name  of  A. 
only.     A.  drew  bills  in  his  own  name, 
payable  to  his  own  order,  and  indorsed 
them.     Afterwards  B.  indorsed  them : — 
Held,  that  there  was  no  legal  contract 
for  a  holder  to  maintain  an  action  agaitist 
A.  &  B.  on  these  bills,  unless  it  appear 
that  A.  drew  and  indorsed  them,  as  re- 
preeentative  of  A.  and  B.— -Held  also, 
that    a  person    discounting   these  bills, 
may  sue  A*  and  B.  jointly,  for  money  had 
and  received,  if  he  can  show  that  they 
received  the  money  for  the  partnership 
purposes.     In  this  case  A.  aad  B.  having 
become  bankrapts,  the  holders  proved  tlie 
bills.     On  the  petition  of  joint  creditors 
to  expunge  their  depositions,  issues  were 
directed,  to  try  whether  the  bankrupts 
were  jointly  liable  on  any  of  them,  as 
for  monies  lent  and  advanced.     The  ar- 
ticles of  partnership  were  to  be  given  in 
evidence,  and  both  bankrupts  to  be  exa* 
mined,  but  the  baakruptcy  was  not  to  be 
set  up.     Ezp.  Bolithoj  T.  1817.  I  Buck 
100. 

383.  A.  being  indebted  to  B.  gave  him 
an  order  on  his  bankers,  to  pay  him  by  a 
bill  at  three  months.  The  bankers  drew 
a  bill  iot  the  amount  upon  their  corres- 


Afterwards  both  the  drawers  and  accep- 
tors became  bankrupt,  and  B.  proved  and 
received  a  dividend  under  both  commis- 
sions : — Held,  that  B.  was  entitled  to  prove 
his  debt  under  A.'s  commission  also.^* 
Elf.  RaikbofUf  H.  1818.     1  Buck  215. 


of  the  joint  debtors  beconiing  bankrupt, 
B.  and  Co.  under  an  order  for  the 
proof  of  joint  debts  under  his  separate 
commission,  proved  the  amount  of  the 
instalment,  and  received  a  dividend.  Or* 
dered,  that  the  benefit  of  the  futiire  divi- 
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ddoda  on  the  proof  be  sold,  and  the  pro- 
duce paid  to  B.  and  Co.  and  that  the 
monies  so  received  by  them,  together 
with  the  amount  of  the  former  dividend, 
be  deducted  from  the  instahnent,  and  that 
B.  and  Co.  might  prove  for  the  difference 
under  A's  comminion.  JBap.  Retd,  £• 
J  81 8.     1  Buck  239. 

387*  Goods  were  sold,  to  be  paid  for 
at  the  end  of  the  year,  but  if  paid  for  be- 
fore  then,  20  por  cent,  discount  to  be 
allowed.  They  were  not  paid  for  within 
the  year,  yet  the  purchaser  was  not  al- 
lowed to  prove  the  whole  debt  without 
deducting  the  discount.  Exp.  Pigouj  £. 
1818.  S  Madd.  IS6,  Vide  Exp.  Ains- 
wortfa,  4  Ves*  678.     S.  P. 

388.  An  examination  before  the  com- 
missioners upon  an  eoquiry,  is  not  ev^ 
dence  to  expunge  a  creditor's  proof,  who 
was  not  party  to  the  enquiry;  nor  n  it 
evidence  to  ground  an  order  for  an  enqui- 
ry as  \o  the  validity  of  the  proof  Evp. 
Coleg,  T.  1818.     1  Buck  242. 

389*  Where  a  bankrupt  petitioned  to 
expunge  the  various  proofs,  on  the  ground 
of  usury,  &c.  his  petition  was  dismissed, 
because  the  multifarious  costs  which  must 
be  given  out  of  the  estate,  would  be  bard 
upon  those  creditors  whose  debts  were 
indisputable.     S*  C.     1  Buck  256. 

390.  Where  a  solicitor,  who  has  pa- 
pers in  his  hands  belonging  to  the  bank- 
rupt, upon  which  he  claims  a  lien  for 
costs,  proves  his  debt,  such  proof  is 
equivalent  to  payment,  and  is  a  relinquish- 
ment of  the  lien.  Ezp,  Hornby,  E.  I8l9. 
1  Buck  351.         .         . 

391  On  petition  to  expunge  a  proof 
founded  on  an  affidavit  of  a  creditor,  who 
died  before  the  proof  was  made,  the  com- 
missioners were  directed  to  review  the 
proof,  although  two  dividends  had  been 
paid.  £ap.  Bridges,  T.  I819.  4  Madd. 
269. 

392,  Where  the  commissioners  had* 
improperly  rejected  the  petitioner's  proof 
to  a  very  large  amount,  whereby  two 
creditors  for  comparatively  trifling  sums 
were  enabled  to  choose  the  assignees,  a 
new  choice  was  directed,'  the  petitioner 
indemnifying  the  estate  against  all  the 
costs.  Eip.  Edwards,  T.  18 19.  1  Buck 
411. 

393.  If  a  creditor,  as  an  additional  se- 
curity for  his  debt,  take  the  bankrupt's 
acceptances,  he  ought,  when  he  proves 
the  debt,  to  state  that  fact  to  the  com- 
missioners. Where  a  creditor  had  not 
done  $Q,  the  proof  was  ordered  to  be 


expunged,  with  liberty  for  him  to  go  again 
before  the  commissioners  and  tender  hta 
proof.  Exp.  Hossack,t.  J  8 19.  1  Buck 
390. 

394.  A  partner  who,  aAer  getting  his 
certificate,  had  paid  the  notes  of  the  firm, 
was  permitted  to  prove  against  the  joint 
estate.  Exp.  Atkins,  T.  1820.  1  Buck 
479. 

395.  Where  the  petitioner  swore  posi- 
tively to  a  debt,  and  was  contradicted  by 
the  bankrupt,  and  there  was  no  othor  evi- 
dence, an  issue  was  diFected,  at  the  trial 
of  which,  the  bankrupt  and  the  petitioner 
were  to  be  examined.  Exp.  IVUliamsom, 
T.  1820.     1  Buck  546. 

396.  The  amount  of  notes  which  had 
been  bought  up  after  the  bankruptcy  of 
the  maker,  cannot  be  proved,  unless  it  ha 
shown  that  the  persons  from  whom  they 
were  purchased,  were  individually  enti- 
tled to  a  proof,  in  respect  of  them.  Eip* 
Rogers,  T.  1 820.  •  1  Buck  490. 

(b)  Of  Proofs  on  Bonds,  Bitts,  Notes, 
tfc.  Interest,  Protest,  Rt'txchange, 
Costs,  fyc. 

I 

397-  A.  lent  money  to  B.  and  C.  on 
bond ;  A.  issued  a  ca,  sa.  against  C. 
who  paid  24/.  and  was  discharged;  B. 
became  bankrupt.  It  was  contended  that 
the  debt  being  entire  at  law,  the  whole 
wi^s  discharged,  as  in  Bower  t^.  Swadliiii 
1  Atk.  294.  Sedptr  cur,  A.  shall  prove 
against  B.  a  moiety  of  the  money  remain- 
\t\g  due,  the  execution  against  C.  being 
^subsequent  to  the  assignment  of  B.'s  es- 
tate :  but,  as  B.  and  C.  were  each  only 
liable  to  half  the  debt  in  equity,  and  C. 
was  not  the  original  debtor  for  the  whole, 
A.  shall  only  have  relief  against  B.'s  es- 
tate for  a  moiety.  Seeus,  had  B.  been 
the  original  debtor  and  had  borrowed  all 
the  money.  Exp.  8mtk,T.  lTi^>  1 
P.  W.  2^. 

398.  A.  drew  on  C.  for  100/.  in  fa- 
vour of  B.  which  C.  accepted ;  A.  and 
C.  were  bankrupts;  B.  received  a  divi- 
dend of  40/.  from  C.  and  then  desired 
to  prove  the  whole  lOOf.  against  A.  B. 
was  allowed  to  prove  only  CO/,  and  the 
master  to  enquire  if  the  40/.  was  paid 
out  of  A.'s  effects  in  C.'s  hands,  or  out 
of  C.'s  own  effects.  If  the  latter,  C.  is 
a  creditor  for  the  40/. ;  but  if  out  of  A/s 
effects,  then  4Q/.  out  of  the  l€0/.  is  paid 
off.  Exp.  Eyswicke,  H,  1722.  2  P. 
W.  89. 
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399.  If  ft  trader,  indebted  by  simple 
cootract,  pledgee  good*  for  peyment,  and 
promises  interest,  the  ereditors  shall  have 
interest  to  the  date  of  the  commission ; 

•  so  shall  the  specialty  creditor  have  inte« 
rest.  Cro9slf$  Co.  T.  1726.  7  Vin.  1 10. 
pi.  1.   Et  vide  Bromley  v.  Child,  1  Atk. 

400.  A.  gives  a  note  for  200/.  to  B.  or 
order ;  B.  indorses  it  to  C*  and  C.  to  P.; 

A.  B.  and  C.  are  bankrupts ;  D.  receives 
5«.  io  the  pound  from  A.'s  estate.  He 
shall  prove  150/.  only  against  B,;  and  if 
he  has  paid  contribution  for  more,  it  shall 
be  returned.  £xp»  Leftbr€f  E*  1727.  2 
P.  W.  40r. 

•  401.  Where  the  drawer  and  tndorser 
of  notes  are  both  bankruj^ts,  and  the  cre- 
ditors have  received  &•  In  the  pound  from 
the  indorser's  estate,  thc^  can  only  prove 
tlie  remaining  I4«.  against  the  drawer. 
Cfoaper  v.  P^^s,  £•  174J.  1  Atk.  106. 

402.  Commissioners  compute  interest 
no  lower  than  the  date  of  the  commissiooy 
because  it  is  a  dead  fund.  £xp.  Betmtty 
£.  1743.  2  Atk.  528. 

403.  In  a  mutual  account,  the  commis- 
sioners  should  compute  interest  on  both 
sides,  or  stop  it  to  the  date  of  the  com* 
mimien,  Shromky  v.  Ooodere,  BL  1743. 
1  Atk«  80. 

404.  A  creditor  -by  bond,  and"  on  an 
open  account,  shall  prove  his  bond,  for 
the  commbsioners  may  still  take  the  ac- 
count, but  he  shall  only  have  a  dividend 
on  his  balance.  Exp.  Simpsony  T.  1744. 
1  Ack  68. 

405.  A.  without  consideration,  gave  a 
note  to  B.  for  100/. ;  B.  indorsed  it  to  C. 
who  took  a  discount  of  9  per  cent,  so  that 

B.  received  only  90/.  6s.  %d. ;  C*  took  a 
bond  from  A.  and  B.  for  100/.  which  he 
proved  under  the  commission  ai^tfinst  A. 
The  commissioners,  finding  the  fkct,stQ|>. 
ped  his  dividend  ;  and/on  C.'s  petition, 
the  court  directed  an  issue  at  law  to  try 
the  question  of  usury.  Exp.  Thomptony 
T.  1746.  I  Atk.  125.  Vide  eiiam  Exp. 
Davy,  E%  1745.  Rigw.  Ca^  temp.  Hardw. 
289.  where  A.  had  sold  goods  to  B.  in 
the  way  of  trade,  and  took  an  usurious 
bond  on  B.'s  becomiog  bankrupt,  the  Ld. 
Ch.  would  net  determine  the  questiou, 
whether  the  bond  extinguished  the  book- 
debt  on  petition,  but  put  the  parties  to 
file  their  bill. 

406.  If  a  man  takes  no  more  than  five 
per  cent,  for  the  discount  of  notes,  he  shall 


JK/Zf,  NoUiy  4^. 

prove  the  whole  amount  of  theni*    Exp.' 
Marlar,  T.  1746.  1  Atk.  15a 

407.  The  rule  that  note  creditors  shalt 
not  prove  interest,  unless  expressed  io  tho 
body  of  the  notes,  is  reasonable,  and  the 
court  will  not  break  through  it.  S.  C. 

408.  Petitioner  was  admitted  te  prqve 
his  whole  debt,  and  before  a  dividend,  he 
received  a  composition  of  2s.  6rf.  in  the 
pound  from  another  party.  As  that  com* 
positibn  was  not  paid  till  after  he  had 
proved  his  debt,  he  shall  have  a  dividend 
on  the  whole  sum  proved.  Exp.  WUdf^ 
man,  M.  1750.   1  Atk.  110. 

409.  A  creditor  is  entitled  to  prove 
miast  aU  obligors,  drawers  of  notes,  d». 
till  h^  is  completely  satisfied.  S.  C. 

410.  Upon  the  aathority  of  the  Ibre* 
going  cases,  it  is  now  a  rule,  that  a  credi* 
tor  shall  receive  a  dividend  on  tho  whole 
debt  proved  under  each  commission,  (but 
not  more  than  20«.  in  the  pound  altoge- 
ther,) though  he  shall  not  be  at  liberty  to 
prove  under  any  one  commission  more 
than  what  remains  due  at  the  time  of  the 
proof  made.     - 

41 1.  An  extent  issued  against  the  sure* 
ty  of  a  bankrupt  who  disputed  the  claim^ 
though  just.  He  shall  be  allowed  te  prove 
hb  expenses.  Exp.  Marshall ,  £•  17^1* 
1  Atk.  262. 

412.  G.  drew  many  bills  upon  H.  in 
favour  of  O.  and  A.,  which  il.  accepted 
for  his  honotfr ;  G.  and  H.  were  bank- 
rupts. The  holders  proved  under  both 
commissions,  and  received  dividends,  bat 
not  20s.  in  the  pound.  The  assignees  of 
H.  petitioned  to  stand  in  the  place  of  the 
holders,  as  against  the  estate  of  G.  for  so 
much  as  had  been  paid  out  of  the  estate 
of  H.  .  Ordered  accordingly,  but  not  to 
receive  any  dividend  from  G.'s  estate  till 
the  bill-holders  were  fully  satisfied.  Exp. 
Marthalh  M.  1752.  1  Atk.  129. 

413.  W.  had  large  dealings  with  G. 
whose  correspondent  in  London  was  H. 
G.,  and  H.  agreed  that  if.  should  honour 
ail  W.'s  drafts  on  him  on  account  of  G. ; 
W.  drew  for  4000/.  which  H.  accepted, 
without  having  any  effects  of  G.  The 
payee,  on  non-payment  by  H.  applied  to 
W.  who  paid  the  bills.  W.  shall  prove 
against  the  estate  of  H.  because  of  his 
agreement  with  G.  which  made  his  estate 
liable.  S.  C. 

414.  Costs  of  protest  before  commis- 
sion may  be  proved,  but  no  costs  aAei> 
wards.  Anon.  T.  1754.   1  Atk.  140. 
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415.  BBb  dviwn  in  Peomylvania^  on  a 
merchant  in  Lonfion,  w«re  protested  for 
non-payment*  The  holder  may  prove  the 
amount  of  the  hilUi  together  with  20  per 
eent.  damage,  allowed  by  the  law  of  the 
province.  Francu  v.  Rucktr^  T.  17^. 
Arob.  672. 

416.  A  creditor  on  a  bill  swore  to  a 
debt  of  2500/.  which  proof  was  admitted 
far  only  17001.,  and  the  restdne  was 
claimed.  It  appeared  afterwards/  that 
he  was  entltKed  to  prove  the  whole ;  but 
liaving  since  received'  500/.  from  some 
other  party  to  the  bill^  the  former  affida- 
vit cannot  be  received  as  a  proof  of  the 
remainder  of  the  debt  $  but  he  mun  again 
prove  the  residue,  after  deducting  the 
500/.  Exp.  WorraUy  H.  1787-  1  Cox 
309. 

417.  Costs  of  protest  not  proveaUe,  if 
tncurred  after  the  act  of  bankruptcy  com- 
mitted. Exp.  Moore,  E.  1789.  2  Dro. 
€.  C.  597. 

•  418.  A  mere  discount  of  a  bill,  with- 
out 'the  indorsement  of  the  party  who  re- 
ceives the  money,  does  not  give  the  hold- 
er any  claim  against  such  party,  Ei^* 
Mobertsy  T.  1789.  2  Cox  171. 

419*  A  written  engagement  to  warrant 
the  payment  of  a  bill  of  exchange,  al« 
though,  good  to  other  purposes,  is  not 
withm  the  statute  of  7  Gee..  1.  which  ap- 
plies to  what  arises  on' the  face  of  the  in- 
atrumont ;  for  it  is  contingent.  Exp*  HoT' 
risen,  T.  1789.  2  Cox  172.  2  Bro.  C.C. 
615. 

420.  An  indorser  of  a  bill  became  a 
bankrupt ;  the  holder  proves  his  bill,  and 
then  compounds  with  the  acceptor,  with* 
out  notice  to  the  assignees.  The  indor> 
ser's  estaite  is  discharged,  and  the  debt 
shall  be  expunged.  Exp.  Smith,  NL  1789. 
S  Bro.  C.  C.  1. 

421.  Costs  taxed  after  commission, 
upon  a  verdict  obtained  before,  may  be 
proved,  the  costs  having  relation  to  the 
verdict.  Exp.  Simpson,  M.  1789*  3  Bro. 
C.  C.  46. 

422.  No  interest  on  the  balance  of  a 
stated  account  is  proveable  under  a  com- 
mission, unless  by.  express  contract.  Ezp» 
Fwmewxy  H.  1790.  2  Cox  219. 

423.  A  bill  of  exchange  having  been 
indorsed  after  tbrtankruptcy  of  the  ac- 
ceptor, the  indorsee  can  only  prove  such 
debt  as  the  indorser  could  have  proved  it 
at  the  time  of  the  bankruptcy.  Exp*  Deey, 
E.  179C.  2  Cox  423. 
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424.  AccommodattioD  hiUs,  on  the  bank- 
ruptcy of  the  drawer,  were  paid  by  the 
acceptor  ta  the  holder,  who,  having  a 
further  demand  on  the  bankrupt,  proved 
the  whole,  including  the  bills.  He  may 
take,  out  of  the  dividend,  his  proportion 
of  the  debt  beyond  die  bills,  ^  if  the  bilhi 
had  been  expunged,  and  thd  rest  belongs 
to  the  acceptor.  Eip.  IWner,  T.  1796. 
1  Ves.  jun.  243.  Vide  Exp.  Roshforth, 
10  Ves.  409.  Paley  i^.  Fiold,  12  Ves.  435. 

425.  Acceptor  became  bankrupt,  and 
petitioner,  as  indorser,  paid  tiie  bill.  He 
may  prove  that  bill,  but  he  cannot  set  off 
against  the  estate  hn  own  asceptance  in 
the  bankrupt's  hands.  Exp,  Hale,  1797. 
3  Ves.  304. 

'426.  A.gave  ttsh  to  B.  for  a  bill  which 
B.  did  not  indorse.  A.  cannot  prove  it 
under  B.'s  commission.  Eiq^*  Shuide* 
woHk,  T.  1797.  3  Ves.  363. 

427-  A  mortgagee  proving  his  deficient- 
cy,  cannot  charge  interest  after  the  date 
of  the  oooMnission.  Exp,  Badger,  T. 
1798.  4  Ves.  1G5. 

428.  A.  desiring  to  discount  a  bill 
which  his  bankers  refused  to  take,  he  in* 
dorsed  to  them  another  bill,  drawn  by  him 
upon,  and  accepted  by  B.  upon  the  faith 
of  which  they  discoontod  the  first  bill. 
Neither  of  the  bills  were  paid,  and  both 
parties  hecat^e  bankrupts.  The  proof  of 
the  debt  against  tho  estate  of  B.  and  not 
the  divnlend  only,  was  confined  to  the 
amount  of  the  bill  discounted  by  A.  Erp. 
Blaxkam,  T.  1800.  5  Ves.  448.  But  this 
point  ilras  afterwards  over-ruled,  in  ano* 
ther  petition,  under  a  diflferent  bankrupt- 
cy. S.  C.  T.  1801.  6  Ves.  449.;  where 
it  was  held,  that  a  creditor,  having  securi- 
ties of  third  persons  to  a  greater  amount 
than  the  debt  due  from  the  bankrupt,  may 
prove  the  ftill  amount,  and  receive  divi- 
dends on  the  whole,  until  he  gets  20s.  in 
the  pound  on  his  actual  debt.  S.  C.  H. 
1802.  6  Ves.  600.  S.  P. 

429*  A.  and  B.  accepted  bills  drawn 
on  them  from  Hamburgh;  but,  haying 
stopped  paym<^4it,  C.  and  O.  again  accept- 
ed the  same  bills,  for  the  honour  of  the 
drawer^  and  paid  them.  A.  and  B.  be- 
came banknipts.  Held,  that  C.  and  D. 
ought  first  to  resort  to  the  drawer,  if  the 
bankrupts  had  no  effects  of  the  drawer's 
in  their  batids ;  the  proof  of  the  debt, 
however,  was  permitted  to  stand,  and 
the  dividend  was  reserved  until  enquiry 
whether  the  banknipts  bad  ^S^cts  of  tba 
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drawer,  «od  if  not,  whether  C.  and  D. 
liad  efiects  of  the  drawer  at  that  time  or 
since.  Exp.  Waektrhath^  T.  iSOa  5 
Yes.  574. 

430.  A*  to  discharge  a  deht  due  from 
him  to  B.  procured  Us  banker  C.  to  di- 
rect his  correspondent  and  partner,  D. 
to  accept  a  bill  drawn  by  B. ;  before  the 
bill  became  due,  C.  and  D.  became  bank- 
ropts ;  C.  beinf^  indebted  to  A.  more  than 
the  amount  of  the  bill,  B.  proved  against 
the  estate  of  D.  bat  afterwards  received 
the  whole  from  A.«— A*  not  having  proved 
against  the  estate  of  C.  in  respect  of  the 
bill,  is  entitled  to  stand  in  the  place  of  B. 
i^inst  the  estate  of  D.  whose  proof  ha- 
iring been  expunged,  was  re-instated  for 
the  benefit  of  A-  Exp.  Maitkews,  T. 
1S01.6  Ves.  285. 

491.  Dividends  declared  upon  a  bill  of 
ejccfaange,  though  not  receivad,  must  be 
deduct^  from  the  proof  by  the  indorsee, 
under  another  commission.  Eip.  Ltera^ 
H.  1802.  6  Yes.  644.^iVbr&  Ld.  Ch. 
doubted  the  principle  of  this  decision,  but 
determined  according  to  the  practice  at 
Guildhall,  as  stated  by  Mr.  Cooke. 

432.  The  holder  of  a  bill  of  exchange 
nay  be  compelled  to  prove  under  the 
bankruptcy  of  the  acceptor,  for  the  bene* 
fit  of  the  drawer.  Wright  v.  8imp$mi^ 
£.  1802.  6  Yes.  734. 

433.  A  surety  depositing  the  money 
with  an  indemnity,  ro*ay  compel  the  cre- 
ditor to  prove  against  the  estate  of  the 
principal  for  his  benefit.  S«  C.  et  vidi 
Exp.  Leers,  tup.  S.  P. 

434.  Proof  of  a  lost  bill  was  allowed ; 
bot  the  most  extensive  indemnity  to  be 
given,  and  to  be  settled  by  the  commis- 
sioners. Et^.  CrrccnWrajf,  E.  1802.  6Ves. 
812. 

435*  Bond  upon  a  loan  of  stock*  to  se- 
cure a  re-transfer  and  the  dividends  in 
the  mean  time.  The  obligor  becoming  a 
bankrupt  afler  the  day  mentioned  in  the 
condition,  proof  was  admitted  for  the 
amount  oi  the  dividends  due  before  the 
bankruptcy,  and  the  value  of  the  stock  at 
the  date  of  the  commission,  by  analogy 


437*  A.  covenanted  with  the  tmstee  ef 
hb  marriage  settlement  within  seven 
years,  or  when  requested,  to  convey  lands 
of  a  given  value  in  particular  coonties  to 
the  uses  of  such  settlement.  A  became 
bankrupt  after  the  expiration  of  seven 
years,  and  no  request  having  been  made^ 
the  trustee  could  not  be  admitted  to  proTO 
upon  the  covenant,  unless  secured  by  the 
penalty.  So  upon  an  agreement  to  replace 
stock  upon  demand,  if  demand  is  nuuki 
before  the  bankruptcy,  the  price  may  be 
proved.  Etp.  Mwre^  E.  1803L  8  Yes.  33^. 
337. 

438.  Certain  merchants  «t  Liverpool 
had  a  banking  account  in  London,  in  the 
course  of  which  they  remitted  sevenll 
sums,  and  upon  that  credit  they  drew  oa 
their  bankers  in  London,  wfae  accepted 
tbeir  dralis ;  the  merchanu  became  bank« 
rupts  before  the  acceptances  of  tJieir  bank* 
ers  were  due.  Held,  that  these  accep- 
tances, when  paid  by  the  bankers,  were 
a  sufictent  consideration  for  them  to 
prove  under  the  commission  the  bills  de* 
posited  by  them,  though  such  bills  might 
not  be  due  at  the  time  of  the  baokroptey ; 
but  the  proof  most  be  upon  the  bills,  and 
not  as  a  cash  balance.  Ejp.  JBtaxkamf 
T.  1803. 8  Yes.  531.  Vide  Exp.  Mayd- 
well,  1  Co.  Bank.  Laws,  U9. 

439*  B.  handed  over  to  G.  a  aegotia« 
hie  qote  for  a  valuable  consideration,  but 
not  indorsing  it,  he  gave  G.  a  separate 
written  acknowledgment  to  be  aeconata* 
ble  to  G.  for  the  note.  G.  indorsed  it 
over  to  M.  for  a  valuable  consideration^ 
and  gave  him  the  written  acknowledge 
ment.  B.  and  the  several  parties  to  the 
note  became  bankrupts.  M.  cannot  prove 
the  note  against  the  estate  of  B.  the  writ- 
ten acknowledgment  not  being  assigna- 
ble ;  but  be  is  entitled  to  have  the  amnuni 
made  an  item  in  the  account  between  B. 
and  G.  and  to  stand  in  the  place  of  the 
latter.  In  He  BarringtoHy  T.  1804. 
2  Scb.  &  Lef.  112. 

440.  Goods  were  told  to  be  paid  for 
by  a  bill  at  three  monthf.  The  drawers 
and  acceptoHB  became  bankruptt  before 


to  the  case  of  aonuitieB.    Exp.  JDa^,  T.  the  bills  were  due.    The  vendors  having 
1802.  7  Yes.  301.  received  dividends  under  their  comrats- 


436.  The  obligee  of  a  bond  to  replnee 
stock  and  pay  the  dividends  in  the  moan 
time,  cannot  prove  his  debts  unless  the 
bonds  were  forfeited,  either  as  to  the  ca- 
pital or  dividend  before  the  bankruptcy. 
Ejp.  Kvngy  E.  4803.  8  Ves.  334.  Vide 
Exp.  Day,  7  Ves.  301.  Exp.  Mare,  8  Ves. 
33$. 


sions,  were  held  entitled  to  prove  the  de- 
ficiency as  a  debt  under  a  commission 
aguinst  the  vendees  who  had  not  indorsed 
the  bills,  and  until  that  sJiould  be  ascer- 
tained e  claim  was  entered,  ^nd  dividends 
upon  the  whole  were  reserved.  Au^per 
Ld.  Ch.  it  is  now  clearly  seitied,  that  if 
1  there  is  an  antecedent  debt,  and  a  bill  » 
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tftken  without  ah  ibdorsement,  which  bill 
turns  out  to  be  bad,  the  demand  for  the 
antecedent  debt  may  be  resorted  to.  So 
it  has  been  held,  that  if  there  is  no  ante- 
cedent debty  and  A.  carries  a  bill  to  B.  to 
be  discounted,  and  B.  does  not  take  A/s 
name  upon  the  bill,  if  it  is  dishonoured, 
there  is  no  demand,  for  there  was  no  re* 
lation  between  the  parties  except  that 
transaction,  and  the  circumstances  of  not 
taking  the  name  upon  tbe  bill  is  evidf^nce 
of  a  purchase  of  the  bill.  JBzv*  Blade- 
bumeyM.  1804.  10  Ves.  204.  Vide  I  Co. 
Sank.  Laws.  124.  174. 

441.  Previous  to  entering  into  a  part- 
nership trade,  G.  executed  a  bond  for 
500/.  to  a  trustee  upon  trust,  that  upon 
the  death,  failure  in  trade,  or  bankruptcy 
ttf  G.  the  interest  should  be  paid  to  his 
wife  for  life,  and  that  she  should  have  a 
power  of  appointing  the  principal  among 
the  issue  ef  the  marriage.  O.  and  his 
partner  became  bankrupts.  The  bond 
being  voluntary,  was  decreed  net  to  be 
set  up  against  the  creditors,  but  to  be 
paid  in  case  t>f  a  surplus  after  payment  of 
joint  and  several  creditors.  Assignees  of 
Oardiner  v.  'Shannon,  M.  1804.  2  Sch. 
&Lef.  228. 

442.  A  surety  by  bond  for  ad vn  noes 
(generally,  but  under  a  limited  penalty,  is 
not  liable  beyond  the  penalty;  by  paying 
the  penalty  he  is  entitled  to  a  proportion 
of  the  dividends  from  a  proof  by  tbe  cre- 
ditors, to  a  greater  amount  tinder  the 
bankruptcy  of  tho  principal  debtor ;  and 
a  surety  may  compel  the  creditor  to  prove 
under  the  Commission  against  the  princi- 
pal, and  to  become  a  trustee  of  the  divi- 
dends for  such  surety  having  paid  the 
whele.  {^xp.  Wood,  cor.  Ld.  Thurlowy 
M.  1791.)  But  a  person  liable  with 
others  on.a  bill  of  exchange  cannot  raise 
that  equity  by  payment  subsequent  to 
the  proof  ef  tlie  holder,  until  he  has  re- 
ceived 20s.  in  the  pound.  (Exp.  Marshall, 
1  Atk.  129*)  Where  a  person  has  a  de- 
mand upon  a  bill  or  bond  against  several 
persons,  and  no  part  of  that  demand  has 
been  paid  before  the  bankruptcy  by  any 
of  them,  he  may  prove  against  each, 
whether  principal  or  surety,  until  he  has 
received  20f.  in  tbe  pound.  (Exp.  Wild- 
man,  1  Atk.  109.)  Where  a  debtor  in- 
dorses paper  of  a  less  value,  meaning  to 
make  il  a  security  for  a  debt ;  it  is  doubt- 
ful whether  the  indorsement  means  more 
than  to  enable  the  party  to  operate  a  far- 


ther benefit  than  if  the  debtor  had  not  in- 
dorsed it.  (£xp.  Wallace,  1  Co.  Bank. 
Laws,  155.)  It  has  been  said,  there  is 
no  difference,  whether  it  was  the  bank- 
rupt's paper  or  atecomroodation  paper,  but 
that  is  to  be  doubted ;  for  if  it  was  ac- 
commodation paper,  the  proof  could  not 
be  expunged,  for  the  man  who  pays  it, 
pays  it  for  the  use  of  the  bankrupt  after 
the  bankruptcy,  and  is,  in  truth,  a  surety 
for  the  bankrupt,  and  could  have  a  right 
to  insist,  that  tbe  proof  should  be  held 
for  his  benefit.  The  principal  case  is  not 
that  of  a  deposit  of  the  bankrupt's  pro- 
perty, npi^  a  security  upon  the  bankrupt's 
property,  nor  a  pure  debt  unconnected 
with  any  thing  else  ;  but  a  third  person 
entered  into  a  bond,  under  a  penalty, 
with  a  condition  fors  payment  to  other 
persons,  of  bills,  notes,  &c.,  without 
limit  as  to  the  amount,  but  the  extent  of 
tho  demand,  as  to  that  person,  being 
limited  to  the  penalty;  the  question  is, 
whether  he  shall  say,  not  that  he  will 
have  the  benefit  of  his  pledgo,  or  do  any 
other  acts,  but  that  he  has  in  equity  a 
right  to  make  the  obligees  trustees  for 
him  of  certan  securities,  all  of  whidk 
were  as  between  them  intended  to  be  paid 
by  other  persons,  and  he  was,  as  between 
them,  not  to  pay  more  than  the  penalty. 
The  rule  certainly  has  been,  that  where  a 
man  engaging  for  the  whole  of  a  debt, 
pays  only  a  part,  he  has  no  equity  to 
stand  in  the  place  of  the  person  paid. — 
Ek^.  Rushforthy  H.  1^05.  10  Ves.  409. 
Paltij  V.  Fidd,  T.  1806.     12  Ves.  435. 

443.  The  holder  of  a  bill  discharging 
the  acceptor,  by  receiving  a  composition, 
cannot  })rove  the  bill  a^inst  tho  drawer's 
estate.  Ew.  WilsotiylL.  1805.  11  Ves. 
410.  et  vids  S.  C.  posty  tit.  Trade,  vi. 
where  the  mischievous  efibcts  of  the  dis- 
tinction, as  to  an  acceptor  with  effectSy 
or  not,  with  reference  to  accommodatioa 
paper,  is  pointed  out. 

444.  Creditors  having  proved  under  a 
joint  commission,  upon  a  joint  and  seve- 
ral promissory  note,  but  not  having  re- 
ceived a  dividend,  were  permitted  to 
waive  their  proof,  and  to  prove  against 
the  separate  estate,  net  disturbing  any  di- 
vidend •  already  made.  Exp.  Buiby^  T» 
1806.  13  Ves.  70. 

445.  Where  a  creditor  *  brought  an  ac- 
tion before  the  bankruptcy,  and  obtained 
a  verdict  and  jodgmeot  after,  he  cannot 
prove  hia  coata  tinder  the  comaxsaioD, 
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wbethar  the  action  be  for  an  aotecedeut 
debt  by  contract,  or  mere  damages  in 
forty  though  costs  incurred  after  the 
bankruptcy  are  discharged  by  the  bauk- 
rupt's  certificate,  as  having  relation  to 
the  antecedent  debt*  So  with  respect  to 
interest  it  is  a  rule,  that  in  most  case^ 
it  stops  at  the  date  of  the  cemmissiouy 
subject  to  an  equity  of  giving  it  in  cases 
of  contract  only,  if  finally  the  efiects  are 
sufficient.  Exp.  Hill,  M.  18(H>.  11  Ves. 
654.  ill  which  Ld.  Cb.  reviewed  the  most 
material  cases  on  this  subject. 

446.  Costs  ordered  to  be  paid  before, 
but  not  taxed  till  after,  the  bankruptcy 
of  the  person  to  receive  them,  cannot  be 
set  off  by  the  party  from  whom  they 
were  due,  proving  the  debt  under  the 
commission.  £xp.  T^omoj,  II.  1809.  15 
Ves.  539. 

447*  A.  being  indorsee  of  fi.  C.  and 
Co.'s  acceptances  for  1364/.  sued  out  a 
separate  commission  against  B.,  though 
at  the  time  D.  (the  person  for  whom  A. 
had  discounted  the  bills)  had  by  pay- 
ments on  account  reduced  the  debt  to 
•420/.  A.  was  held  entitled  to  prove  for 
the  whole  amount,  and  for  all  ho  received 
above  420/.  to  be  a  trustee  for  D.  Exp. 
IPe  Tasiety  T.  1810. 1  Rose  10.  1  Yes. 
&  B.  280. 

448;  A.,  the  payee  of  a  bill  of  ex- 
change, indorsed  it  in  blank,  and  deli- 
vered it  to  B.  B.  wrote  above  the  blank 
indorsement,  **  pay  C.  or  order.''  B.  took 
np  the  bill  after  a  commission  of  bank- 
ruptcy had  issued  against  the  acceptor. 
Petition  for  liberty  to  prove  it  under  the 
commission  dismissed,  but  with  the  offer 
of  %  case.  Exp.  Isbester,  T.  1810.  1  Rose 
20.     Vide  Vincent  v.  Horlock,  1  Campb. 

442. 

449.  A.,  in  1 808,  accepted  bills  for 
B.^8  accommodation.  B.  became  bank- 
rupt, having  paid  away  the  Bills,  and  A. 
paid  them  without  having  received ^alue. 
The  debt  not  being  proveable  under  the 
commission,  A.  brought  an  action  against 
B.,  and  recovered  his  principal,  interest, 
and  costs.  He  then  sold  his  debt,  and 
assigned  the  judgment :  Held,  that  under 
Slat.  49  Geo.  3.  c.  121.  s.  8.  the  assignee 
of  the  judgment  was  entitled  to  prove 
the  original  debt  under  B.'s  commission, 
and  to  receive  a  proportionate  dividend  ; 
Held  also,  that  the  judgment  debt,  though 
greater  than  the  original,  would  be  barrf d 
by  the  certificate.  Exp.  Uayd,  T.  1810. 
1  Rose  4. 


450.  When  bills  irere  drawn  in  London 
without  stamps,  but  00  the  £ice  of  thea 
they  purported  to  be  drawn  at  Arnster- 
dam,  though  the  holders  had  received 
them  for  full  valoe,  and  knew  not  but 
that  they  were  not  drawn  at  Amsterdam, 
yet  [they  cannot  preve  them.  Exp.  Man* 
ner<,  E.  1811.  1  Rose  C8. 

451.  A  creditor,  who  holds  as  a  coIla« 
teral  security,  certain  bills  dirawn  and 
accepted  by  the  s^me  persons,  constitu- 
ting distinct  firms,#nd  carrying  en  trade 
in  different  places,  has  a  right  to  prove 
his  whole  debt  without  deducting  the 
value  of  the  securities  he  holds.  Exp. 
Parrj  T.  1811.  18  Ves.  66. 69-  1  Rose 
76,     Vide  Exp.  Bonbonos,  8  Ves.  546. 

452.  Notice  of  a  dishonoured  bill  to  a 
bankrupt,  as  drawer,  before  the  choice 
of  assignees,  good,  though  disboueored 
the  morning  of  the  meeting :  the  bank- 
rupt, until  assignees  are  chosen,  repre- 
senting his  esUte.  Exp.  Molini^T.  1813. 
19  Ves.  216.  1  Rose  303. 

453.  The  rule  that  a  joint  and  several 
creditor  must  elect  does  not  apply  to  a 
contract  for  double  security  against  dis- 
tinct firms,  viz.  bills  drawn  bj  all  the 
partners  upon  a  distinct  firm,  bat  who 
were,  in  fact,  members  ef  the  firm.  The 
creditor  may  prove  against  both  estates^ 
Exp.  AdoMj  E.  1813. 1  Ves.  &  B.  493. 

454.  A  holder  of  a  bill  drawn  in  the 
I  name  of  a  firm,  by  some  of  the  nembers, 

constituting  a  distinct  firm,  has  a  right 
to  prove  it  against  all  the  parties^  ac- 
cording to  their  liabilities  upon  the  billy 
provided  he  was  ignorant  of  their  part- 
nership, S.  C.  2  Rose  36.  8ecu$j  when  . 
the  holder  was  aware  of  the  identity  of 
the  parties.  Exp.  Bigs,  H.  1814.  ib.  37* 

455.  Where  A.  held  the  acceptance  of 
B.  which  he  had  taken  in  ignorance 
that  B.  was  a  meitiber  ef  the  firm  of  C. 
and  Co.  the  drawers^  and  of  which  firm 
one  of  the  members  was  an  infant,  and 
had  proved  his  debt  against  the  joint  es- 
tates under    the    separate  pommissiona 

agow^  B-  A0<^  ^*  v^^  infancy  ef  the 
other  partner  precluding  a  joint  commis- 
sion,) making  his  proof  not  as  against 
the  liability  of  the  parties,  arising  from 
the  contract  on  the  bill,  but  upon  his 
right  to  include  or  exclude  the  resort  to 
a  dormant  partner.  It  was  held^  that 
such  mode  of  proof  was  a  conclusive 
election  to  resort  to  the  joint  funds, 
alone,  and  discharged  the  separate  estata  ^ 
of  the  acceptor  from. the  liability  which  ^ 
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%Mitd  oAeiirise  have  arisen  out  of  the 
ignoraDce  of  the  holder,  that  the  ac- 
ceptor was  a  member  of  the  firm  of  the 
drawers.  Exp,  Liddd,H.tSl4.  2  Rose 
S4.  Vidi  £zp.  Adam,  ib.  36.  £zp.  Bigg, 
ib.  37. 

456.  A  creditor  holding  bilb,  proves 
the  amount  of  them  as  his  debt,  with  a 
statement*  thht  he  holds  the  bills  as  se- 
curity; it  any  of  the  biUs  are  subse- 
quently paid  by  the  other  parties  to  them, 
the  amount  so  paiAmust  be  deducted 
from  the  proof  and  the  dividends ;  or  if 
the  dividends  have  been  paid  upon  the 
whole  of  the  proof  without  such  deduc- 
tion, the  assignees  are  not  thereby  con- 
cluded, for  the  Ld.  Ch.  may  order  them 
to  be  refunded.  Exp.  Arrn,  T.  1814. 
2  Rose  55.  Vide  Exp.  Dewdney,  15  Ves. 
479.  2  Rose  245.  where  a  similar  order 
to  refdnd  was  made.  And  it  makes  no 
difference  whether  the  bills  ))ave  been 
indorsed  by  the  bankrupt  to  the  creditor 
or  not.     £7^.  Burtij  supra. 

457*  A  creditor  by  bill  or  note  may 
prove  against  all  the  parties  to  his  se- 
curity^ but  if  previously  to  his  proof 
against  A.  dividends  have  been  declared 
upon  his  proof  against  B.  or  C,  &c.  such 
dividend  most  be  deducted  from  his 
proof  a^inst  A.  Nor  does  it  vary  this 
rule,  that  the  creditor  not  being  then 
prepared  to  substantiate  his  proof  against 
A.  nad  been  permitted  to  enter  a  claim 
agaunst  his  estate,  before  the  declaration  of 
the  dividend  under  the  other  commission  : 
and  had  also,  before  such  declaration, 
made  an  affidavit  of  his  debt  to  be  laid 
before  A.'s  commissioners  at  the  next 
meeting.  Eip.  Bk.  ofScotlandy  H.  1815. 
^  Rose  197.  Vide  Exp.  Tedd,  ib.  202.  (n) 
8.  P.  Aodsee  the  several  cases  (ib.  201. 
ji.)  arising  out  of  the  bankruptcy  of  Li- 
▼esey  &  Co*  and  Gibson  6s  Co. 

458.  Promissory  notes  payable  in  cash. 


or     bank     notes,  are    not 


promissory 


notes  within  the  stat«  of  Ann.  The  holder 
therefore  who  had  received  them  from 
an  intermediate  person,  was  held  not  en- 
titled  to  prove  them  as  a  debt  against 
the  maker.  Exp.  Imeson^  T.  1815.  2 
Rose  225. 

469.  Where  proof  for  the  value  of  an 
^nuity  is  tendered,  the  commissioners 
must  asceruin  it  by  the  price  paid,  and 
the  time  of  enjoyment,  Exp.  VniUhead, 
H.  I8I6.  2Rose358. 

460.  If  a  bill  of  exchange  do  not  carry 
interest  upon  the  face  of  it,  a  debt  made 


up  of  tho  principal  sum  secured  by  the 
bill,  and  the  interest  up  to  the  act  of 
bankruptcy,  though  the  bill  be  noted  and 
protested  according  to  the  9th  &  10th 
Will.  3.  c.  17*  is  not  sufficient  to  support 
a  petition.  Ezp,  Oreenway^  £•  lbl7* 
lBuck4l:^. 

461.  Where  a  bond  debt  was  assigned 
by  the  obligee,  and  the  bond  delivered 
to  the  assignee,  but  no  notice  of  the  as- 
signment given  to  the  obligor  previously 
to  the  bankruptcy  of  the  oblige  :  Held 
that  the  debt  remained  in  the  ordering 
and  disposition  of  the  bankrupt,  within 
the  Stat.  21  Jac.  1.  c.  19*  Exp.  Monro^ 
H.  1819. 1  Buck  300. ,  ^ide  Exp.  Smith, 
Tfi  Re  Bakewisll,  ib.  149^ 

(0)0/*  Debts  payable  at  a  future  Day^ 
or  on  Me  happening  of  a  contingent 
Event. 

462.  Formerly  debts  payable  at  a  fu- 
ture day  could  not  be  proved  under  n 
commission,  because  the  bankrupt  could 
not  charge  his  estate  at  common  law  after 
his  bankruptcy.  Vide  Burdock^s  Co.  T. 
1720.  7  Vin.  69  pi.  7.  Long\%  Blandly 
M.  1722.  Bunb.  120.  Exp.  East  India 
Camp.  M.  1726.     2  P.  W.  396. 

463.  But  after  7  Geo.  1 .  c.  3 1 .  (which, 
however,  is  confined  to  written  securities, 
Parslow  V.  Dearlwej  4  East  438.^)  a  cre« 
ditor  upon  a  note  payable  at  a  future  day 
was  admitted  to  prove,  S.  C. ;  though  a 
bond  or  note  npon  a  contingency,  before 
the  happening  of  which  the  obligor  or 
drawer  becomes  bankrupt,  was  held  not 
within  the  statute.  S.  C.  So,  wheee  a 
bankrupt,  on  marriage,  gave  a  bond  to 
secure  1000/.  to  his  wife,  if  she  survived  : 
this  shall  not  be  proved^  or  any  reserva- 
tion made  for  it«  in  regard  it  may  never 
be  a  debt ;  neither  shall  the  obligee  of  a 
bottoniree  bond  prove  his  debt  before  the 
return  of  the  ship.  H^p.  Caswell  or  C^- 
zalei,2  P.  W.  497.  499.  Mos.  28.  79. 
But,  if  the  contingency  happens  before 
a  final  dividend,  such  creditor  shall  come 
in.  S.  C.  Sed  vide  Exp.  Groomo,  1  Atk. 
118  contra;  et  vide  stat.  19  Geo.*2.  c.  82. 
s.  2.  which  provides  for  bottomree  and 
respondentia  creditors. 

464.  Now,  however,  by  5  Geo.  2.  c  30. 
s.  22.  persons  having  bonds,,  notes,  &c. 
payable  at  a  future  day,  may  not  only 
prove  their  debts,  but  may  petitiMi  for  a 
commission. 


Of 
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465.  A  father  was  teaaot  for  life,  wiffa 
remainder  to  his  son  iq  tail ;  the  father 
and  son  joined  in  mortgaging  the  estate, 
for  the  debt  of  the  father,  who,  becoming 
bankrupt,  the  mortgaged  estate  was  sold 
under  the  commission.  The  son  cannot 
prove  any  deb^  in  respect  of  his  interest 
in  the  estate,  not  being  damnified  until 
after  the  bankruptcy.  KUtier  v.  Raynet, 
T.  1784.     1  Cox  105.    1  Bro.  C.  C.  384. 

466.  A  debt  payable  at  a  future  uncer- 
tain period,  as  within  three  menths  after 
the  decease  of  two  obligors  in  a  bond,  or 
of  the  survivor,  cannot  be  proved  under  a 
commission  of  bankruptcy,  Ezp  Barkery 
T.  1803.  9  Ves.  UO. 

467.  By  Stat.  49  Geo.  3.  c.  121.  i.  9- 
debts  not  payable  at  the  time  of  the  bank- 
raptcy  may  be  proved,  upon  deducting  a 
rebate  of  interest  to  the  time  such  debts 
would  have  become  payable,  according 
to  the  terms  upon  which  the  same  were 
contracted. 

468.  Under  a  written  undertaking  to 
pay,  on  oue  month's  notice,  the  debt  of 
another,  proof  ip  bankruptcy  was  not  ad- 
mitted, notice  not  having  been  given  bo- 
fore  the  bankruptcy,  and  the  debt  there- 
fore contingent.  Ezp.  Minety  T.  1807. 
14  Ves.  189«  So  under  a  guarantee  the 
debt  is  contingent  only,  therefore  a  debt 
accrued  by  default  after  th^  bankruptcy  of 
the  surety,  cannot  be  proved  under  the 
commission.  Ezp.  Oardom,  T.  1 808. 1 5 
Ves.  286. 

4^.  Money  due  upon  a  judgment  for 
mesne  profits,  is  not  within  the  9th  sect. 
49  Geo.  3.  c.  121.  which  direcU,  that  all 
persons  who  have  given  credit  upon  good 
and  valuable  considerations  honafide^  for 
any  money  whatever,  which  is  not  due  at 
the  time  of  the  bankruptcy,  shall  be  ad- 
mitted to  prove  such  debts,  &c*  Mog* 
gndge  V.  Davis,  E.  1810.     Wightw.  16. 

470.  Contingent  interest  assigned  to 
secure  in  part  a  debt  exceeding  the  value 
of  the  interest,  the  assignee  insures 
against  the  contingency,  and  upon  its 
taking  effect  receives  the  sum  insured : 
ileld,  upon  the  bankruptcy  of  his  debtor, 
that  the  sum  so  recovered  must  be  de- 
ducted from  his  proof.  Ezp.  Andrews^ 
T.  1816.     2  Rose  410. 

<d)  OfDtbU  due  in  Ireland^  Scotlandy 
and  in  foreign  CoHtitriet. 

471.  £qaitable  demands  may  be  proved 
nnder  a  commission,  and  a  trader  In 
Ireland  coming  here  may  be  a  bankrupt, 


X4r 


arfd  the  creditors  in  Ireland  mny  prove. 
Ezp.  Waiiam$am,  E.  17^.  1  Atk.  82. 
2  Ves.  249« 

472.  A  creditor  In  Scotland  is  withio 
the  meaning  of  stat.  5  Geo.  2.  as  to  the 
mode  of  proving  debu  under  commissione 
by  creditors  in  RMrelgn  parts*  E^»  Mac* 
dougaly  E.  1788.    2  Gov  8. 

473.  An  insurance  by  a  airijject  of  this 
country  upon  foreign  property  does  aoC 
cover  a  loss  by  capture  in  a  war  after* 
wards  taking  place  between  this  country 
and  that  of  the  assured|  and  proof  in 
bankruptcy  under  suck  a  policy  was 
therefore  expunged.  £xp.  Lse^  T.  1806. 
13  Ves.  64.  But  the  right  ef  a  foreigner 
by  contract  generally  is  only  suspeoded 
by  a  subsequent  war,  and  may  be  eaforc- 
ed  on  a  restoration  of  peace,  and  therefore 
such  a  claim  in  bankruptcy  wasadmitied, 
but  reserving  the  dividend.  Enf^*  Cmu$^ 
makery  T.  1806.    IS  Ves.  71. 

474.  By  the  statute  49  Geo.  3.  c.  121. 
s.  16.  persons  effecting  policies  of  insur* 
ance  with  underwriters  who  become 
bankrupts,  may  prove  their  loss,  provided 
the  persons  really  interested  are  not  In 
that  part  of  the  kingdom  in  which  the 
commission  shall  have  issued,  in  the  pro<» 
ceedings  under  which  such  loss  is  to  be 
proved. 

475.  A  debt  due  to  a  creditor  in  Arne* 
rica  may  be  proved  by  his  agent  on  whom 
service  of  a  petition  to  expunge  the  same 
will  be  allowed  on  motion,  (a)  JS». 
DttHlopy  T.  1818.  3  Madd.  279.  Vide{a) 
Cxp.  PatoD,ibid.  It 6. 

(e)  Of  Rent  Arrear  at  the  Tme  of 
the  Bcaikniptey. 

476.  If  a  landlord  sufiers  the  assignees 
to  sell  off  the  bankrupt's  goods,  he  h  net 
entitled  to  his  whole  rent,  hot  most  come 
in  as  a  creditor  pre  rat€U  Ejp.  Detchar^ 
mesy  C.  1742.     i  Atk.  103. 

477.  Bankrupt  owed  A.  his  landlord, 
12  years  rent;  the  assignees  sold  the 
house  and  goods  to  petitioner.  A.  proved 
his  debt,  and  three  years  after  distrained 
the  goods.  A.  was  confined  to  his  re* 
medy  under  the  commission.  Eip»  OrovBp 
E.  1747-  1  Atk.  104. 

478.  Though  a  roemenger  be  hi  pos- 
session, and  even  after  assignment,  the 
landlord  may  disirain,  If  the  goods  are 
still  on  the  premises.  S.  C.  Ej^.  JacfUis, 
M.  1730.  S.  P.  cited  Ibid. 

479.  Where  a  bankrupt's  goods  aie 
sold  by  an  assignee,  a  landlord  can  only 
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TOte  in  the  choice  of  assignees.    iE7i^.  |  ship  might  b«  declared  void,  and  a  recei' 
ixrunwoody  H.  1819.  1  Buck  323.*  :  ver  appointed.  The  receiver  was  appoint- 

517-  Whether  bills  in  the  possession  of  <  ed.     Then  B.  became  bankrupt,  and  A* 
•H  bankrupt,  not  duo  at  the  time  of  the   petitioned  for  liberty  to  prove  under  the 
bankruptcy^  pass  to  the  assignees  or  re-  j  commission  the  preinium  he  had  paid,  but 
main  the  property  of  the  remitter,  always  !  the  Ld.  Ch.  refused,  giving  him  liberty  to 
depends  upon  the  fact  of  agency  or  of ,  make  a  claim.     Ezp.  BroomCf  £•  iSll. 


their  being  payments  dn  ^T  general  ac- 
count.— Therefore,  where  a  foreign  house 
remitted  to  a  London  house,  bills,  some 
of  which  were  not  dae  when  the  London 
house  became  bankiupt,  it  was  held,  umler 
the  circumstances,  that  the  London  house 


1  Rose  69. 

523.  Partners  constituting  distinct  firms 
in  distinct  places,  may  prove  against  each 
other.  But  wliere  there  is  a  partnership 
of  two,  and  one  carrying  oq  business  se- 
parately, as  they  are  both  liable  for  the 


acted  as  agents  to  procure  payments  for  |  same  joint  debts,  the  solvent  partner  can^ 
the  foreign  huuse^  and  being  fixed  with   not  prove  under  the  flankruptcy  of  bis 


tbeUrust,  that  the  bills  did  not  pass  to  the 
assignees.  Exp,  SmUk^  C.  1819*  1  Buck 
355. 

•  • 

{b)Qf  Debts  due  to  solvent  Partners^ 
or  those  claiming  under  them. 
518.  A  solo  trader  indebted  by  bond, 


copartner,  a  debt  for  goods  sold  by  his 
distinct  house  to  the  firm,  until  the  joint 
creditors  have  been  satisfied.  Exp. 
Adams f  T.  .1812. 1  Rose  305.  Vid€  Exp. 
llesham,  ib.  146. 

524.  A  partnership  firm  cannot  prov^ 
against  the  separate  estate  of  an  intlividu- 
took  in  a  nominal  partner,  but  without  al  member  of  it,  in  respect  of  funds  drawa 
fraud;  two  years  after  the  partnership  by  such  individual  out  of  the  general 
felted ;  that  separate  debt  was  not  allowed  stock,  unless  the  same  were  drawn  out 
to  be  proved  under  the  joint  commission,  fraudulently,  contrary  to  the  articles  of 
unless  something  appeared  to  make  the  |  partnership,  and  without  the  privity  or 


partnership  liable,  as  payment  of  interest 
by  both ;  very  little  would  do  it.  Exp. 
JarAson,  E.  1790.  I  Ves.  jun.  131. 

519.  Money  paid  by  one  partner  in  a 
joint  concern,  being  his  liquidated  share 
of  the  joint  debts,  to  another  partner,  as 
agent  for  settling  the  debts,  if  not  applied 
accordingly,  may  be  proved  as  a  debt 
opon  the  bankruptcy  of  the  latter.  Wright 
V.  ffuntery  H.  1801.  5  Ves.  792. 

520.  A.  and  B.  were  partners,  and  be 
came  bankrupts ;  separate  commissions 
were  issued  a^^ainst  both.  The  assignees 
of  B,  were  allowed  to  prove  a  cash  ba- 
lance (due  to  B.)  upon  the  estate  of  A. ; 
but  the  dividends  were  retained  to  reim- 
burse the  estate  of  A.  what  it  should  over- 


subsequent  approbation  of  his  copartners^ 
or  ^o  increase  his  private  ostate.  Exp. 
Harris,  T.  1813.  1  Rose  437.  Vide  Exp. 
Lodge's  assignees,  1  Ves.  jun.  166. 

525.  The  proof  of  two  solvent  part*, 
ners  was  admitted  under  the  bankruptcy 
of  the  third  for  a  debt,  which,  by  an  un- 
authorized use  of  the  partnership  name, 
he  had  created  against  the  firm,  and 
which,  after  the  bankruptcy,  they  were 
compelled  to  discharge.  Note,  All  the 
debts  of  the  partnership  had  been  dis* 
charged.  Exp.  Youn^fT.  1814.  2  Rose 
40. 

526.  A  partner  who  has  retired  ander 
a  covenant  of  indemnity  against  the  part- 
nership debts,  in  consideration  of  his  ba* 


pay  upon  an  advs^nce  of  bills  from  A.  to  ving  assigned   his  share  of  the  property, 
B.  some  of  which  were  dishonored.  Exp.   may  prove  a  joint  debt  paid  by  him  on 


MHtcalfcy  T.  1805.  11  Ves.  404 

521.  Where  partners  were  engaged  in- 
dividualfy  in  other  concerns  before  their 
bankruptcy ;  if  such  concerns  are  distinct, 
proof  may  be  made  of  debts  as  between 
the  different  estates^  but  not  if  they  arc 
mere  brunches  of  the  joint  concern.  Exp. 
8t,  Barbe,  E.  1805.  11  Ve*.  404. 

522.  A.  from  fraudulent  representations 
bfcamo  a  partner  in  B.'s  business,  and 
paid  him  a  premium.  On  discovering  the, 
fraud,  A.  fUed  a  bill;  praying  the  partner* 


indemnifying  the  joint  estate  against  the 
joint  debts.  Exp.  Ogilvie^  T.  1814. 
3  Vos.  &B.  133. 

527.  If  a  surety  become  bankrupt,  the 
creditor  cannot,  under  the  49  Geo.  3.  c. 
121.  s.  8.  prove  a  debt,  which  became  duo 
not  until  after  the  bankruptcy.  Exp. 
M'MillanfM.  1818.  1  Buck  287. 

628.  A  husband  covenanted  by  ht» 
marriage-setthjment,  that  if  his  wife 
should  die  in  his  life>time,  without  hav- 
ing issue  to  survive  her  SO  days,  he 
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WooUj  withm  three  months  ailer  iier  de« 
cease,  transfer  300/.  bank  annuities  to  the 
trasteesy  for  the  sole  use  and  property  of 
tlie  next  of  kin  of  bis  wife.  On  the  hus- 
band's becoming  bankrupt  in  bis  wife's 
life-time,  it  was  held,  first,  that  his  moie- 
ty of  the  trust  stock  conld  not  be  letain- 
ed  or  sei-off  in  satisfaction  of  the  cove- 
nants ;  secondly,  that  the  debt  under  the 
covenant  Was  not  proveable  against  tiie 
bankrupt's  estate,  for  it  did  not  eiist  at 
bis  bankruptcy^  and  it  was  matter  of  con- 
ttngency,  whether  it  would  ever  arise, 
and  for  that  reason  it  did  not  constitute  a 
debt  which  could  be  set-off  under  5  Geo. 
a.  c.  80.  s.  28  Brandon  v.  Brandon, 
T.  1819.2  Wils.  14. 

(i)  Of  Debts  due  to  Sureties* 


as  collateral  securities  for  that  debt.  A. 
afterwards  borrowed  a  further  sum  of  mo- 
ney of  B.  for  which  Ci  becomes  his  sure- 
ty. A.  becomes  bankrupt,  and  B.  calla , 
upon  G.  to  pay  the  second  debt. .  The 
securities  in  the  hands  of  B.  being  more 
than  sufficient  to  pay  the  first  debt,  C. 
shall  have  the  benefit  of  the  surplus  in  the 
reduction  of  the  second  debt.  Prasd  v. 
Gardiner,  M.  1788.  2  Cox  86. 
'  534.  Bond  by  a  trader  to  indemnify  an- 
other as  his  surety,  if  the  bond  was  forfeit- 
ed before  the  bankruptcy,  the  whole  b 
proveable,  though  part  was  paid  by  the 


'  529*  A.  by  articles,  was  to  build  houses : 
6.  furnished  him  with  materials,  and  took 
an  as;signment  of  the  articles  as  his  securi- 
iy  ;  but,  before  the  execution  of  the  arti- 
deSf  A.  became  bankrupt.  B.  has  a  spe- 
cial equity,  an^  shall  have  all  he  advanc- 
ed af\er  he  had  a  specific  interest  in  the 
articles,  but  before  that  he  trusteil  as  an- 
other creditor.  Langton  v.  Hall,  £. 
1715.  7  Vin.73.pl.  4. 

530.  S.  a  trader  in  Holland,  failed  there, 
and  coming  to  England,  he  applied  to  B 
to  be  his  security,  and  to  advance  him 
money,  which  B.  did,  and  took  a  bond  in- 
cludin?  the  old  debt ;  S.  became  bank- 
ropt,  D.  shall  prove  his  bond,  for  a  man 
may  revive  an  old  debt.  E;|p.  Burton, 
M.  1744.  lAtk.  255. 

531.  A  surety  paying  a  debt  after  the 
act  of  bankruptcy,  but  before  the  com- 
mission issued  against  the  principal,  can- 
not prove  his  debt,  nor'  can  he  stand  in 
the  place  of  the  creditor,  if  the  debt  be 
paid  by  the  surety  before  the  creditor  has 
proved  it.    Exp.  Badger,  E.  l783.  1  Cox 

28. 

552.  A.  tenant  for  life,  remainder  to 
his  son  in  tail,  the  son  joined  him  in  a  re- 
covery and  mortgage.  A.  became  bank- 
rapt,  and  the  premises  were  sold,  the  son^ 
applied  to  prove  his  proportion  of  the 
produce  of  the  estate.  Non  allocatur, 
for  this  is  the  case  of  a  surety,  who  can- 
not prove  unless  he  has  paid  the  money 
before  the  bankruptcy.  Kiitear  v. 
Raynts,  T.  1784,    1   Bro.  C.  C.   384. 

1  Cox  105. 

533.  A.  being  indebted  to  6.,  lodged 
several  securities  for  money  with  bim, 

Vol.  I. 


surety  beforf)  the  commission,  and  part 
afterwards.  Exp.  Cockshott^  M.  1792. 
3  Bro.  C.  C.  502. 

535.  By  the  statute  49  Geo.  3.  c  121. 
s.  8.  sureties  and  persons  liable  to  pay 
the  debts  of  a  bankrupt  may  stand  in  the! 
place  of  the  creditors  to  whom  they  pay 
such  debts,  and  take  the  benefit  of  the 
proof  of  such  creditors'  debt,  if  proved, 
and  if  not,  such  sureties  may  provd  their 
debts,  and  take  a  dividend  with  ether 
creditors,  even  though  an  act  of  bank- 
ruptcy had  been  committed  when  the  en- 
gagement was  given^  provided  such  sure* 
ty  had  not  notice  of  tne  bankrupt's  insol- 
vency at  the  time. 

536.  So  where  the  drawer  of  a  bill  has 
paid  the  amount  after  it  was  proved 
against  the  acceptor,  and  after  a  dividend 
was  made,  he  arrested  the  bankrupt  for 
the  balance,  and  though  he  was  a  surety 
for  him  in  another  bill,  he  Was  ordered  to 
discharge  him,  and  restrained  from  lodg- 
ing any  detainer  under  the  above  statute, 
s.  8.  and  14.  Exp.  Lobbon,  E.  1810.  if 
Ves.  334. 

537.  Under  the  above  clause,  the  fol- 
lowinijp  decision  was  made: — A.  accepteS 
bills  for  B.'s  accommodation,  B.  becamei 
bankrupt,    having  paid « away  the  bills, 
and  A.   when  they  became   due,    took 
them  up  without   having    received    any 
value.^     This  debt  not  being  proveable 
under    B.^s  Commission,  A.  brought  an. 
action  against  B.  and  recovered  princi- 
pal, interest,  and  costs.      He  then  sold 
his  debt,  and  assigned  his  jndginent  to 
the    vendee.       Under  the'  8th   sectioa 
of  the  above  statute,  such  assignee  was 
held  entitledi  to  prove  the  original  dobt 
under  the    bankrupt's    commission,  and 
to  receive  a  proportionate  dividend,  not 
disturbing  those  already  made,  and  tho 
judgment  debt,  though  greater  than  the 
original  debt,  will  be  baKed  by  tba  cer- 
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fificato.  Exp.  JJojfd,  T.  1810.   1  Rose  4. 
17  Ves.  121. 

538.  The  drawer  of  a  bill,  though  not 
strictly  a  surety  for  the  acceptor,  who 
is  primarily  liable  in  general,  may  be  in 
nature  of  a  surety;  but  the  drawer,  if  first 
liable  by  the  real  nature  of  the  transac- 
tion, with  reference  to  the  distinction, 
whether  the  acceptor  had  effects  or  not, 
is  to  have  relief  as  a  ^^  perron  liable," 
within  the  statute  49  Geo,  d.c.  421.  s.  8. 
Eip.  Young,  T.  1814.    3  Ves.  &  B.  40. 

539.  The  words  <'  person  liable,"  in 
the  statute  49  Geo.  3.  c.  121.  a.  8.  will 
comprehend  all  persons  rendering  them* 
selves  responsible  for  the  debt  of  another: 
e.  g.  an  acceptor  of  a  bill  for  the  accom- 
modation of  the  drawer.  S*  C.  2  Rose 
40* 

540.  A  surety  is  entitled  to  dividends 
en  the  debt  proved  by  his  satisfied  prin- 
cipal. Exp.  BeroIcCyM,  1815.  2  Rose 
334. 

541.  Where  A.,  at  the  request  of  B., 
und  upon  the  security  of  a  bill  (»f  ex- 
change from  him  for  the  amount,  delivers 
goods  lo  C,  and  such  goods  are  after- 
wards partly  paid  for  by  C,  and  then 
B.  becomes  bankrupt.  A.  can  only  prove 
as  against  the  estate  of  B.,  the  sum  re- 
maining due  for  the  goods,  and  not  the 
full  amount  of  the  bill.  Exp.  Rea4er,  T.. 
1819.  1  Buck  381. 

54^.  -  A  Lond«)n  house  guaranteed  cer- 
tain payments  to  be  made  by  a  Phris 
house.  The  solvency  of  the  Paris  house 
becoming  doubtiiil,  the  London  house 
duly  authorized  the  creditor  to  act  ac- 
cording to  the  best  of  his  discretion,  in 
the  settlement  of  the  affairs.  The  cre- 
ditor accordingly  went  to  Paris,  and  en- 
tered into  a  <x>mposition  for  the  debt 
with  tTie  Paris  Tiouse.  After  the  depar- 
ture of  the  creditor  from  England,  and 
previous  to  the  Composition,  a  commis- 
^on  of  bankrupt  .jssued  against  the  Lon- 
don house,  of  which  fact,  the  parties  to 
the  composition  were  ignorant:  Held, 
that  the  bankruptcy  did  not  determine  the 
authority.  Exp.  fPDonnelL  T.  1819. 
1  Buck  399. 

543.  It  was  agreed  between  a  mother 
and  a  son,  that  she  should  join  in  con- 
wyjjng  her  hfy  interest  in  air  estate  to  a 
iwrdiaser,  the  son  uoderuking,  in  con- 
sMeraiion  thel^of,  to  secure  to  her  an 
annuity;  after  the  execution  of  the  con- 
vtjyaricp,^nd  before  the  annuity  was  se- 
cured, the  son  became  bankrupt :— Held, 


that  the  mother  was  not  entitled  to  prove 
for  the  value  of  her  life  estate,  but  only 
for  the  value  of  tho  annuity,  and  the  ar- 
rears at  the  date  of  the  bankruptcy.  Exp* 
Brocklissy  T.  1819.  1  Buck  406. 

544.  If  a  creditor  execute  a  deed  of 
compromise  with  the  principal  debtor , 
he  thereby  discharges  the  surety.  Not  so^ 
if  it  be  expressly  stipuknted  in  fhe  deed  of 
composition,  that  the  remedies  against 
the  sureties  shall  be  reserved,  but  parol 
evidence  of  the  understanding  of  the  par-> 
ties  to  tho  deed,  that  the  remedies  against 
the  sureties  should  be  reserved,  cannot 
be  admitted.  Exp.  Gltndenmng,  M .  1 8 19* 
1  Buck  517. 

545.  It  is  competent  for  creditors  exe^ 
cuting  a  deed  of  composition  with  the 
principal  debtor  and  certain  of  his  sure- 
ties, to  reserve  their  remedies  against  the 
other  sureties*  Exp.  Carstairs,  T.  1820. 
1  Buck  560. 

(k)  Of  Debts  due  to  Executors,  Trttt- 
lees,  Cruardians,  Sfc. 

546.  A  broker  acting  dd  credere,  paid 
roonpy  to  the  principal,  on  a  loss  which 
happened  before  the  bankruptcy  of  the 
underwriter,  but  the  payment  was  not 
made  until  after  the  bankruptcy.  Quere, 
whether  this  debt  can  be  proved  by  the 
broker  under  tho  commission  against  the 
underwriter  ?  Cor  a  trustee  cannot  prove 
a  debt  alone ;  the  cestui  que  trust  must 
join  in  the  proo£  Exp»  Dubois,  H.  1787* 
1  Cox  310. 

547.  Tetftator,  bankrupt's  uncle,  for- 
gave him  a  debt  of  1000/.  on  condition  he 
should  pay  his  sister  60/.  per  ojintim,  and 
if  he  failed  in  payment,  the  executors  to 
call  in  the  money^  This  is  a  proveable 
debt.  Exp.  English,  T.  1789.  2  Bro.  C. 
C.  610. 

548.  The  court  will  allow  another  to 
prove  on  behalf  of  a  creditor  who  is  non 
compos  mentis,  on  a  medical  certificate, 
and  affidavit  of  his  incapacity.  Exp. 
Maltbp,H.  1813.  1  Rose  387-  N.B.  JSo 
commission  of  lutiacy  had  issued. 

549.  A.  being  a  partner  in  trade,  at 
his  death,  his  widow  and  administratrix 
continued  their  own  and  her  children&^ 
property  in  the  concern  after  his  de- 
cease. This  was  a  breach  of  trust. 
The  house  afterwards  became  bankrupt : 
Held,  that  the  administratrix,  as  trustee 
for  hoi-  children,  may  prove  the  debt,  ei-: 
ther  against  the  joint  or  her  own  sepa* 
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SnAfi  estate.     JBxp.    W^wn^  H.  1814. 
2  Ves.  &  B.  415.  2  Rom  259. 

550.  One  trustee  cannot  sign  the  cer* 
tificate  for  himself  and  hh  co-trustee. 
Ei:p.  Rigbyy  T.  1815.  2  Rose  224. 

551.  If  an  executor  who  is  directed 
to  carry  on  his  testator^s  partnership 
trade,  exceed  his  authority  by  employ- 
ing the  assets  in  the  trade  to  an  extent 


monseiU.  Exp.  Bant  of  EngLE.  1819. 
1  Swanst.  10.  1  Wils.  295. 

{m)Of  Proof  in  rttf€ct4>fP6Reia  of 

Intwrance. 

558.  Debts  upon  insurance  of  ships^ 
aro  only  proveable  against  the  estate  of 
him  who  signs  the  policy.    Insurance  by 


not  warranted  by  the  wili,  and  the  sur-Lpartneiship  being  against  6  Geo.  i.e.  18. 

inv.na   t^rtn^r  .n^^K-»   .^..H^.  !.«.««•    j^T     J^g^,^^    ^^.     l^^  T.    1784. 


Tiving  partner  and  the  executor  become 
bankrupts,  the  excess  of  the  assets  so 
employed,  may  be  proved  by  the  execu- 
tor under  their  commission.  £zp.  Rich- 
ardion^  H.  1818.  1  Buck  202.  421. 

(I)  Of  DthU  due  to  Corporations^  Pft- 
riih  OffUtvii  tfc* 


1  Bro.  C.  C.  399.     By  19  Qeb.  2.  c.  32. 
if  an  underwriter  become   bankrupt  be« 
fore  a  loss  happens,  the  assured   may 
cUim,  and  after  a  loss,  prove  his  debt 
under  the  commission,  and  receive  his 
dividend,  as  if  the  loss  had  happened 
before  the  bankruptcy,    and  the  same 
552.  Bankrupt  was   for  many  years  I  statute  extends  to  insurances  on  lives, 
collector  of  the  land-tax,  and  at  the  time  I  Vide  Cox  o.   Liotard,   Oougl.  166.  {jS) 
of  his  bankruptcy  he  owed  928/.  to  the  Pattison  e.  Banks,  Cowp.  540.  and  Mace 


chamber  of  Loudon ;  an  inhabitant  of  4he 
varidi  where  he  was  collector,  was  al* 
lowed  to  prove  for  himself  and  the  rest. 
Exp.  Ckild^E.  1751.  1  Atk.  ill. 

553.  Proof  of  a  debt  was  allowed 
against  the  estate  of  an  overseer  of  the 
|M>or,  in  respect  of  money  in  his  hands, 
though  the  period  of  accounting  had  not 
arrived.  Ezp.  Exleigh,  £.  1802.  6  Ves. 
811. 

554.  The  Bank  are  not  entitled  to 
prove  a  debt  by  their  clerk,  without  a 
a  power  of  attorney,  but  Ld.  Ch.  said,  he 
would  make  an  order  ensbling  them  so  to 
do.  £zp.  Bmk  of  Engl  T.  1811. 18  Ves« 
228.  1  Rose  142.  which  has  been  since 
done.     See  1  Swanst.  10. 

555.  A  petition  was  presented  by  a 
benefit  society,  to  prove  a  debt  under  com- 
mission against  their  clerk,  who  was  a 
bankrupt : — Held,  that  the  stat.  33  Geo. 
3.  c.  54.  s.  10.  only  applies  to  cases  where 
the  officer  of  such  a  society  has,  by  virtue 
of  his  office,  been  entrusted  with  the  mo- 
nies and  effects  of  the  society,  which  the 
clerk,  in  thb  case,  was  not.  Eqf.  Buck* 
landj  H.  1818.  1  Buck  214. 

556.  The  general  rule  in  bankruptcy 
is,  that  if  the  petiiioner  do  not  pray  his 
costs,  he  cannot  have  them.  Exp,  Ai" 
hnson,  H.  1818.  1  Buck  215. 

557.  Corporations  may  prove  debts 
nnder  commissions  of  bankruptcy,  by 
the  affidavit  of  a  person  authorized  by  a 
general  power  of  attorney,  and  may  vote 
in  the  choice  of  assignees  by  a  person 
authorized  by  a  special  power  under 
their  common  seal,  on  proving  such  com- 


V.  Cadell,  Cowp.  232.    Et  vide  49  Geo. 
3.  c.  121.  s.  IG. 

559.  •  Bill  indorsed  to  a  broker,  for  rf« 
fectittff  insurances,  one  of  which  was  ille- 
gal. The  ille^l  part  cannot  be  proved, 
and  an  enquiry  was  directed,  as  to  the 
rest,  in  regard  it  was  a  stale  commission. 
Exp.  Mather y  T.  1797-  3  Ves.  3T3. 

560  Promissory  notes  were  given  by 
a  stock-broker  lor  the  balance  of  au  ac- 
count of  money  advanced  to  him  to  be 
employed  in  stuck-jobbing  tranfactions, 
contrary  to  the  sUtute  7  Geo.  2.  c  8. 
Part  of  the  consideration  consisting  of 
the  profits  upon  those  transactions,  proof 
under  his  bcinkruptcy  was  restrained  to 
to  the  money  he  had  received,  and  applied 
to  his  own  use.  Exp.  Bulmerj  Exp.  El 
/i5,H.  I8O7.     l3Vc8.  313. 

(n)  Of  the  Portiom  of  the  SanJcrupfA 
Wife  or  Children. 

56l.  The  provision  of  a  wife  shall,  ia 
general,  be  secured  to  her  io  equity^ 
notwithstanding  the  bankruptcy  of  her 
husband  (for  his  assignees  stand  ia  his 
place,  and  are  subject  to  the  same  equity) 
if  the  provision  be  secured  by  a  bond  or 
judgment  forfeited  at  hw,  before  the 
bankruptcy,  as  In  Holland  v.  Callifordp 
T.  1710. '2  Vern.  662.  where  the  hus- 
band gave  a  bond  to  leave  his  wife 
500^.  at  his  deaths  secured  on  the  land. 
So  where  the  trustees,  under  their  pow- 
er, lent  500/.  of  the  wife's  money  to  the 
husband.  Middlecombe  v.  Marlow,  H. 
174«.  2  Atk.  5t9-    So  where  the  wife'a 
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fatheri  by  bond,  secured  the  ioterest  of 
1000/.  to  be  paid  to  the  husband  and 
vifej  and  the  survivor,  for  life,  and  the 
principal  to  the  children  on.  tiieir  deaths, 
there  was  an  arrear  of  interest  at  the 
time  of  the  father^s  bankruptcy^  and  the 
bond  was  held  forfeited.  Exp.  Winehes- 
Jerj  M.  1744.  9  ^^od.  471.  So  where 
the  bankrupt^  before  marriagei  gave  a 
bond  to  the  wife's  trustees  to  pay  1000/. 
three  months  after  his  death,  if  she  sur- 
vived, and  if  not,  to  her  children,  and 
the  bankrupt  died  before  a  dividend* 
Exp.  Mitchdl,  M.  1751.  1  Atk.  120. 
Also,  where  a  bankrupt  covenanted  to 
pay  hi«  wife's  trustees  6000/.  by  instal- 
ments, vis.  1000/.  at  the  end  of  seven 
years,  and  lOOOLptr  anm/m  afterwards, 
unless  the  bankrupt  should  die,  and  then 
the  whole  to  be  paid  in  one  year,  if  the 
wife  or  any  child  should  be  living,  if  not, 
only  8000/.  to  be  paid.  The  husband 
becoming  bankrupt  in  the  seventh  year, 
Ld.  Ch.  doubted  as  to  the  6000/.,  but 
liot  as  to  the  3000/.  Exp.  Mitfordj  T 
1784.     1  Bro,  C.  C.  393. 

562.  Ip  tlie  above  cases,  proof  of  the 
wife's  claim  was  admitted ;  but  where  the 
event  upon  which  the  \i\i^^s  provision  is 
pa}'able  did  not  happen  befor0  the  bank- 
ruptcy, er  is  so  dubious  and  uncertain, 
that  peradventure  it  may  never  happen, 
the  court  will  not  allow  it  to  be  proved 
tinder  the  husband's  commission,  as  in 
Exp.  Caswell  or  Cazalet,  M.  1728.  2  P. 
W.  497r  Mos.  28.  79.  where  a  bankrupt, 

.  on  marriage,  gave  a  bond  to  secure  to 
bis  wife  lONOO/.  If  she  survived.  So 
ivhere  the  husband,  on  marriage,  gave  a 
^ond  to  pay  his  wife  300/.  if  she  sur- 
vived ;  ai)d  the  husbapd  died  ten  days 
after  his  bankruptcy,  the  court  doubted, 
but  the  wife  proved  by  consent  150/. 
only.  Exp.  Greenawajf,  M.  1740.  1  Atk. 
113.  So  abo  where  the  bankrupt  be- 
fore marriage,  covenanted  to  leave  his 
wife  600/.  if  she  survived,  and  died  be- 
fore a  dividend.  Lord  Hardwicke  la- 
mented be  could  not  admit  the  proof  of 
the  wife's  provision.  Exp.  Groome^  M. 
3744.  1  Atk.  115.  119. 

563.  Covenant  in  marriage  articles, 
that  in  case  the  wife  should  survive  the 
husband,  or  he  should  have  any  issue  by 
her,  his  heirs,  executors,  and  adminis- 
trators should  raise  500/.,  and  held  that 
the  debt  was  contingent  and  not  prove- 
able  by  the  trustees,  though  a  warrant  of 
attorney  to  ctnfcss  judgment^  had' been 


given  previous  ta  the   bankruptcy  and 
judgment  entered  op.     Exp.  Jacobs  H, 
1759.  1  Eden  174.     This  is  Ute  case  re- 
ferred  to  as  Anonymous,  in  3  Wils.  271. 
It  does  not  appear  to  have  been  much 
discussed,  and  is  certaiuly   contrary  to 
the  authorities*     For  though  contingent 
demands  cannot '  be  proved  under  a  com- 
m'lssion  taken  out  before  the  contingen- 
cies on  which  they  are   made  payable, 
have  taken  effect.  (  Vide  Tully  o.  Sparks^ 
Ld.  Raym.  1546.    Stra.  867-  Exp.  Cas- 
weWf  supra.  <  Exp»JBailey,  there  cited* 
Exp.  Jeneries,  7  Vin.  Ab.  72.  pi.  7-  Exp, 
King,  Lev.  ^54.  Exp.  Greenaway,  t  Atk. 
113.  Exp.  Groome,  ib.  115.     Exp.  Mit- 
chell, ib.  120.  Exp.  Hill,  Co.  B.  L.  238. 
Exp.  Bennett,  ib.  239-     £xp.  Murphy,  1 
Sch.  &  Lef.  44.  Exp.  Alcock,    1  Ves.& 
B.  176.     I  Rose  323.)     Yet  if  there  is  a 
remedy  at  law,  before   the  bankruptcy,, 
as  where,  by  way  of  security,  the  party 
covinants  to  pay  money  immediately,  or 
gives  a  bond  with  a  penalty,  and  there 
is  a  breach  of  the  covenant,  or  the  penalty 
is  forfeited  at  law  be^re  the  bankruptcy,' 
the    courts  will  take  hold   of  the  legal 
right   to    enable    the    trustees  to    come 
in   under  the   commission*     Exp.  Win- 
chester, 1  Atk.  II 6.  9  Mod   471.    Exp. 
More,  8  Ves.  335,     Or  if  the  bankrupt 
confesses  a  judgment  for  it,    as    in  the 
present  case,    which    is    an  -immediate 
debt    at    law,   notwithstanding  a   defcn- 
zance.     Exp.    Smith,  1  Atk.    117*  121. 
Vide  eiiam  Cull.  B.  L.  120^  121.  1  Edeu 
176.(n.) 

564.  A.  on  marriage,  executed  a  bond 
to  trustees,  to  pay  1000/.  within  three 
months  after  his  death,  in  trust  for  his 
wife  and  issue  in  certain  events,  with  n 
proviso,  that  if  A.  should  become  insol- 
vent or  bankrupt,  and  the  wife,  or  any 
of  the  i»ue  be  then  living,  the  trustees 
should  immediately  claim,  and  be  credi- 
tors for  the  1000/.  and  receive  dividends 
with  the  other  creditors  of  A.,  to  be  ap- 
plied solely  to  the  use  of  the  wife  and 
children.  A.  became  bankrupt.  T^is 
debt  cannot  be  proved  under  the  com- 
mission. Exp.  HilU  M.  1786.  1  Cox 
300.     1 1  Ves.  646.  654. 

565.  A  bond  was  given  by  a  trader 
previous  to  his  marriage,  to  a  trustee  ; 
and  by  a  settlement  of  the  same  date, 
it  was  covenanted,  that  the  sum  men- 
tioned in  the  bond  was  to  be  payable 
only  in  the  event  of  the  wife  surviving 
the  husband  ;  and  it  was  further  cove^ 


BANKRUPT   V. 
OfDAt$  to  Wife  end  ChiUrex. 
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MBted,  {hit  ia  case  of  the  husband  fail- 
ing in  bis  circumstances,  but  not  other- 
vise,  the  trustee  should  sue  for  the  bond. 
The  husband  became  bankrupt  in  the 
life-time  of  bis  wife.  The  Ld.  Ch.  would 
not  allow  the  trustee  to  be  admitted  a 
creditor  under  the  husband's  commission ; 
for  he  considered  the  whole  transaction 
a  device  to  defraud  the  bankrupt. laws. — 
Ezp.  Mwphy,  H.  1803.     ]  Sch.  &  Lef. 

566.  Though  a  bond  by  a  husband  to 
pay  a  sum  (in  the  event  of  his  bank* 
ruptcy  or  insolvency)  to  trustees  for  the 
purpose  of  settlement,  caunot  stand 
against  the  creditors:  the  property  of 
ibe  wife  may  be  limited  to  the  husband 
until  he  become  a  bankn^pt  or  insolvent, 
and  upon  tliat  event  for  his  wife  and  chil- 
dren ;  and  where,  in  articles  for  such  a 
settlement,  the  husband  covenanted  to 
give  a  bond  for  5000^«  upon  the  same 
trusts^  and  had  received  all  hb  wife's  for- 
tuii9  .  without  making  any  settlement, 
proof  was  admitted,  under  his  commission, 
not  only  for  the  amoUnt  of  her  property 
agreed  to  be  settled,  but  the  5000/,  or 
BO  much  as  the  value  of  the  wife's  proper- 
ty woul4  extend  to,  beyond  the  suitk 
agreed  to  be  settled.  £zp.  Cooktj  £. 
1803.  8  Yes.  SbZ^  Yid^  Lockyer  «• 
Savage,  2  Stra.  947- 

567.  A  trader  on  his  marriage,  re- 
ceived 600/.  his  wife's  portion,  and  gave 
a  bond  in  the  penalty  of  2000/.  con- 
ditjoaed  to  pay  1000/.  to  a  trustee,  the 
interest  whereof- to  be  payable  to  him 
self  for  life,  if  he  should  continue  sol« 


dispose  of  the  capital  for  the  use  of  ^ach 
issue  by  deed  er  will  as  she  should  think 
fit,  and  ID  failure  of  issue,  that  the  wife 
should  have  the  sole  disposal  of  so  muc^ 
as  amounted  to  500/.  being  the  portion 
the  husband  received  with  her,  and  if 
he  survived,  the  dividends  of  that  sum 
should  be  received  by  him  for  his  life. — 
The  husband  became  bankrupt,  and  do 
money  was  invested  ;  his  wife  and  chil- 
dren ihwefore  petitioned  that  they  migbi 
be  admitted  to  prove  800/.  or  such  other 
sum  as  would  produce  40Lper  annum^  or 
at  least  for  500/.  Ld.  Ch.  said,  if  the  real 
meaning  of  this  agreement  is  a  covenant 
to  invest  as  much  money  as  will  produce 
40/.  per  annufHf  it  di^rs  this  case  from 
Utterson  r.  Veri*i,  3  T.  R.  529.  4  T. 
R.  570.  inasmucn  as  this  bankrupt  was 
under  ao  obh'gation  without  any  step 
taken  by  the  other  party,  in  that  case  it 
was  to  be  upon  demand  made,  and  no  de- 
mand having  been  made  at  the  time  of 
the  bankruptcy,  his  Lordship  inclined  to 
think  the  demand  should  be  proved,  and 
the  order  was  made  accordingly  for  pro- 
ving 800/.  Ezp.  Granger  J  H.  1805  10 
Yes.  349.  Vide  Exp.  King,  8  Yes.  334. 
Exp.  Coining,  9  Yes.  115. 

569.  W.  G.  by  settlement  before  mar- 
riage reciting  that  he  had- 1000/.  em* 
ployed  in  trade,  (which  was  false)  settled 
500/.  on  bis  wife,  and  then  became  bank- 
rupt and  diedr  His  widow  was  allowed 
to  prove  this  500/.  iinder  ihe  commission, 
for  the  husband  was  bound  to  make  good 
the  representation  of  his  marriage  settle- 
ment.    JSip.  Gardner f  E.  1805.  11  Yes. 


vent ;  but  in  case  of  his  death  or  insol*  .  40.   Vide  Montefiori  t;.  Montefiori,  1  Bla. 

vency,  then  to  his  wife  for  life,  and  the  363. 

principal  to  be  divided  among  the  chiU     570.  A  settlement   made,  previous  to 

drea    of   the    marriage.    On  his  bapk-|  marriage,  of  money,  the  property  of  the 

wife,  is  valid,  in  the  event  of  the  hus- 
band's bankruptcy;  and  par(  being  leqt 
to  the  husband  upon  his  bond,  under  a 
power  for  that  purpose,  was  proved  undor 
the  commission.  Exp.  Fltnion,  E.  1808. 
14  Yes.  598.  Decided  on  the  authority 
of  Lockyer  r.  Savage,  2  Stra.  947.  Et 
vide  Meaghan's  Case,  1  Sch.  &Lef.  179. 
antej  pi.  567. 

571.  Proof  in  bankruptcy  was  admit- 


ruptcy,  the  claim  of  the  trustee  on  be- 
half of  his  wife  for  interest,  was  allowed 
to  the  extent  of  the  600/.  but  not  for  the 
remaining  400/.  In  Re  Meagkem^  T. 
1803.  I  Sch.  &  Lef.  179*  Fufe  Lock- 
yer e.  Savage,  jvpra. 

5^,  By  articles  on  marriage,  the  hus- 
band agreed  as  speedily  as  might  be  to 
settle  40/.  per  annum  on  his  wife  if  she 
survived,  to  be  paid  from  the  time  of  his 
decease,  but  that  the  interest  and  divi-  ted  under  a  covenant  by  the  bankrupt  in 


dends  arising  from  the»  money  to  ho  in- 
vested in  the  three  per  cents,  for  the  pnr^ 
pose  of  raisiqg  the  annual  sum  of  40/. 
shoul()*iD  the  mean  time  be  received  by 
the  husband,  and  in  case  of  isstie  of  the 
marriage,  that  he  should  have  power  to 


consideration  of  marriage,  immediately 
after  the  marriage,  or  whenever  after- 
wards requested  by  the  trustees  to  trans- 
far  2000/.  stock,  alleged  to  be  standing^ 
in  his  name,  though  not  the  fact,  but  the 
specific  tiiqe  of  the  request  must  be  as-^ 
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certained.    £ijp.  Campbdl,  T.  1809.  16 

Ves.  244. 


572.  Where  a  trader  by  settlement,  on 
his  marriage,  in  consideration  of  1000^ 
bis  wife's  fortune^  t^nveyod  his  house  to 
trustees,  to  his  own  ose  till  his  bank- 
ruptcy  or. death,  and  if  his  wife  should 
survive  either  event,  then  to  raise  lOOO/. 
for  her  separate  use ;  it  was  held  a  &ir 
settlement,  and  the  court  would  not  on 
the  husband's  bankruptcy,  restrain  the 
trustees  from  recovering  the  house  at 
law,  for  though  a  man  cannot  secure  a 
provision  for  his  wife  out  of  his  own  es* 
tate,  to  the  prejudice  of  his  creditors, 
yet  to  the  extent  of  his  wife*s  fortune  he 
may.  Higginson  v.  JKj^y,  H.  1810.  1 
Ball  Ss  Be.  252. 250.  Tit  vide  Exp.  Ox- 
ley,  ib.  257.  and  Exp.  Verner,  ib«  260. 
where  the  court  allowed  the  husband's 
bond  to  be  proved  under  his  commission, 
end  the  dividends  to  be  invested  upon 


0/DebU  to  Wife  and  CkitdreH^ 

575.  A  debt  due  to  the  wife  dum  iota, 
cannot  be  set  off  in  bankruptcy  against  a 
debt  due  from  the  husband.  Exp.  Blag- 
deny  T.  1815.     2  Rose.  249* 

576.  On  the  bankrupt's  marriage  in 
1802,  his  wife's  estate,  consisting  of  free- 
hold, copyhold,  and  leasehold  lands^  were 
conveyed  to  the  use  of  the  bankrupt  and 
his  heirs,  and  he  covenanted  with  the 
trustees,  that  within  six  monthi  after  he 
would  pay  them  4000/.  opon  the  trusts  of 
the  settlement.  The  trustees  never  de« 
manded  payment  In  1806,  the  banknipt 
sold  part  of  the  freehold  premises,  and 
he  and  his  wife  levied  a  fine  9(  the  whole^ 
declaring  the  uses  (of  the  part  sold,)  to 
the  purchaser,  but  no  declaration  was 
made  as  to  the  remainder.  In  1812,  the 
bankrupt  conveyed  all  his  estates  for  the 
benefit  of  his  creditors;  and  in  1813,  he 
covenanted  that  he  aqd  his  wife  would 
levy  a  fine  to  the  uses  declared  in  the 


the  trusts  of  the  settlement.     See  these/  deed  of  1812,  which  fine  was  levied,  but 


cases  more  at  large,  j>09t^  tit.  Baron  and 
Feme^  ix. 

573.  A  marriage  solemnised  in  Scot- 
land without  banns  or  license  is  good,(a) 
and  a  bond  given  by  a  father  by  way  of 
iettlement,  previous  to  a  re-solemnization 
of  such  marriage,  in  England,  cannot  be 
sustained  against  the  creditors  under  his 
commission.  Exp,  Hall^  M.  1810.  1  Rose 
30.  Vide  (a)  Ilderton  v^  Uderton,  2  H. 
Bla.  145. 

574.  I.  S  covenanted  in  his  marriage 
settlement,  that  he  would,  on  a  month's 
notice,  or  that  in  the  event  of  his  defiiult 
during  his  life,  his  representatives  should, 
within  a  month  after  liis  death,  transfer 
stock  in  trust,  &c.  in  bar  of  dower,  &c. 
with  a  proviso,  that  notwithstanding  the 
covenant  to  transfer  upon  their  request 

writinc:,  it  should  be  lawful  for  the 


in 


trustees,  if  they  thought  fit,  to  forbear 
requiring  the  transfer  from  him  durin? 
his  life ;  no  transfer  was  made,  nor  any 
notice  given,  and  the  hnsband  having 
become  bankrupt,  the  court  held,  1st. 
that  this  being  a  contingent  debt,  it  could 
tuot  be  proved  under  the  commission ; 
2d.  that  the  bankruptcy  could  not  have 
the  effect  of  a  voluntary  transfer  under  the 
rovenaut ;  and  3d.  that  the  c!ai|se  giving 
the  trustee  power  to  forbear  enforcing 
payment,  most  be  construed  as  intended 
for  their  indemnity,  for  if  it  be  consider- 
ed as  with  «  view  to  insolvency,  it  might 
amount  to  a  fraud.  Ezf,  Alcock^  H.  1813. 
X  Ves.  &  B.  176. 


the  wife  never  surrendered  the  copyholds 
settled  in  1802.  In  1814,  the  commis* 
sion  issued,  the  execution  of  the  trust 
deed  of  18 12  boinc;  the  act  of  bank- 
ruptcy  found ;  on  this  the  wife^s  trustees 
proved  the  4000f.  under  the  commission, 
and  signed  the  bankrupt's  certificate  :— 
Held,  that  the  trustees  for  the  wife  and 
children  had  a  lien  upon  the  estates  re- 
maining unsold  by  the  bankrupt,  to  the 
amount  of  4000/.  '^Exp.  Dicken,  T.  I817. 
1  Buck  115. 

577.  On  the  marriage  of  W.  W.  (then 
solvent)  he  gave  a  bond  to  trustees  for 
2000/.  payable  within  one  month  aA^ 
demand,  and  for  Interest  in  the  meiin 
time,  half  yearly,  but  upon  the  trusts 
contained  in  a  settlement,  by  which  it  was 
provided,  that  the  trustees  should  not 
call  in  the  2000/.  or  any  part  of  it,  dor- 
ing  the  life  of  W.  W.  The  interest  was 
several  years  in  arrear,  when  W>  W.  af- 
terwards became  bankrupt,  but  he  never 
consented  to  a  demand  upon  htm  for  the 
principal  sum :  Held,  this  2000/.  was 
proveable  against  the  separate  estate  of 
W.  W.  jBip.  Elder y  T.  1817.  2  Madd. 
882.  Vide  Exp.  Winchester,  1  Atk.  1 17. 
Exp.  Oroome,  2  Atk.  114.  Exp.  Row- 
lat,  2  Rose  416.    ' 

578.  In  a  settlement  made  previous  to 
a  marriage,  the  husband  covenanted  that 
his  executors  should  psy  3000/.  to  trus- 
tees, six  months  after  his  death,  *and  if 
he  should  become  bankrupt,  that  sum 
should  be  proveable  under  his  commis- 


BANKRUPT  V.  &  Vl 

Of  DAtt  U  Wife  amd  Ckadren.-^ 

niQO*  The  wile  made  a  settlemcBt  of  her 
property  befora  the  marriage,  by  which 
tontingent  interests  were  given  to  the 
husband.  The  husband  became  bank- 
rupt, and  on  a  petition  by  the  trostees  to 
prove  the  £3000  onder  his  commistioB| 
it  was  held,  that  they  could  only  prove  to 
the  amount  of  what  the  husband's  contin- 
gent interest  in  the  wife's  property  sold 
for  under  his  bankraptcy.  Exp*  Young, 
£.  1818. 1  Buck.  179.  3  Madd.  lU.Vide 
Exp.  Meaghan,  1  Sch.  &  Lef.  179-  Cxp. 
Hinton,14  Ves.  598.  Lockyer  v.  Savage, 
2  Stra.  947.    A  creditor  tendered  to  the 
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commissioners  proof  of  a  debt  of  £5000, 
which  they  refused.  He  then  petitaone4 
for  leave  to  prove  £10,000,  hut  ab  ha 
had  tendered  to  prove  the  miner  debt 
only,  the  court  would  not  permit  him  ta 
offer  proof  of  the  greater  sum.  £zp. 
JFVy.  £.  1918.  8  Madd.  132. 

See  more  of  the  proof  of  mutual  eon* 
tingent  debts  under  commissions,  postp 
sec.  xiii. 

See  more  of  securing  a  wife's  provi- 
sion in  equity,  posi^  tit.  Baron^  and  Feme^ 
ix. 


BANKRUPT  VI. 


Of  the  Afsignees. 


(a)  Of  the  Choice  of  Assignees,     (b)  of  the  Power ^  Duty,  and  LiahQity  of 
the  Assignees,     (c)  Where  the  Assignees  are  hound  by  the  Bankrupt's 
Acts,  or  are  sviject  to  his  E^ty.   (d)  Of  Suits  by  and  agaitut  the  As- 
signees, touching  the  Banhrtg^fs  Estate,    (e)  Of  Insolvent  Assignees. 
(f)  Of  the  Death  or  RefMwl  of 

W  ^f  ^he  Choice  of  Assignees. 
579*  On  the  choice  of  assignees,  the 
commissions  are  not  to  examine  criti- 
cally into  a  commission  debt,  but  admit 
the  creditor  on  bis  oath,  if  no  previous 
objection  appears.  £xp.  Simpson,  T. 
1744.  1  Atk*  68. 

580.  A.  B.,  and  C.  carried  on  tiade  to- 
gether, and  A.  and  B.  being  partners  in  a 
distinct  trade,  became  bankrupts.  Held, 
that  D.  (a  creditor  of  the  three)  could 
not  prove  his  debt  against  the  joint  estate 
of  the  two,  but  he  was  admitted  to  prove 

?;ainst  the  separate  estate  of  each.  £xp. 
Ugg,  C.  1793.  2  Cox  372. 

581.  Joint  creditors  cannot  vote  or  in- 
terfere in  the  choice  of  assignees  under  a 
separate  commission.  £xp.  Alcock,  M. 
1805.  11  Ves.  603.  unless  they  pay  the 
separate  creditors  twenty  shillings  in  the 
pound.  Cxp.  Hubbard,  H.  1807-  13  Ves. 
424.  Neither  can  separate  creditors  vote 
in  the  choice  of  assignees  under  a  joint 
commission.  Exp.  Parr,  1  Rose  76*  Vide 
Exp.  Taitt,  16  Ves.  194.  in  notis. 

582.  The  choice  of  assignees  cannot 
be  disturbed,  because  creditors  were  pre- 
vented by  accident  or  mistake  from  vot- 
ing, if  they  were  not  kept  back  by  frauc'. 
l^xp.  Bur  tees,  U.  1806,  12  Ves.  10. 


583.  Joint  creditors  are  not  permitted 
te  vote  in  the  choice  e{  assignees  under 
a  separate  comaMssion.  .Exp.  Laycock, 
M.  1810,  1  Rose  33.  Et  h  converso.  Exp. 
Parr,  E.  1812.  ib.  76.  18  Ves.  70.  Exp. 
Homer,  M.  1812.  1  Rose  321. 

584.  Though  there  appeared  to  be 
no  instance  of  permitting  joint  creditors 
to  vote  in  the.  choice  of  assignees  under  a 
separate  commission^. yet  with  the  con- 
sent of  the  petitioning  creditor  who  was 
a  joint  one,  the  court  permitted  them  to 
vote  where  there  was  only  one  separate 
creditor,  and  his  debt  under  £lO*  Exp. 
Jones,  T.  1811. 18  Ves.  283.  Vide  Exp. 
Taitt,  16  Ves.  194.  Exp.  De  Tasset,  17 
Ves.  247*  Exp.  Mackell,  2  Ves.  &  B.  216. 

585.  So  in  this  case  where  the  joint 
debts  greatly  overbalanced  the  separati^ 
debts,  the  court  made  the  like  order  with 
the  consent  of  the  petitioning  creditor, 
whose  claim  was  greater  than  all  the  se- 
parate debts,  which  circumstance  Ld.  £/• 
don  directed  to  be  recited  in  the  order. 
Exp.  Taylor,  T.  1811.  J  8  Ves.  284. 

586.  Assignees  must  be  ejected  by 
those  creditors' who  liave  the  power  to 
vote;  though  those  wIk>  have  nut  may 
desire  to  ha«c  another.     £ip«  ButUrfiil, 

I  M.  1811    1  Rose  ly?. 


1^  BANKRUPT  tl 

Choice  of  Assignees. — i^otoer  and  DiUy. 

•    587.  Thecliolce  of  assignees  under  a  I  till  after   assignees  are  chosen.     Exp.' 
separate  commission  not  disturbed,  be- 1  Siwpt^HjM.  1815.  1  Meriv- 38.  ^ 


cause  they  had  been  elected  by  joint  cre- 
ditors, who  had  been  admitted  as  sepa- 
rate creditors.  Secus^  if  they  had  been 
admitted  and  voted  as  joint  creditors. 
Exp.  Jeferyy  T.  1812.  1  Rose  315. 

588.  A  creditor  who  holds  a  security, 
lind  desires  to  vote  in  the  choice  of  as- 
signees, may  have  his  security  valued,  and 
prove  for  the  difference.  Exp.  Nunn^  M. 
1812.  1  Rose  322. 

589.  The  court  has  no  jurisdiction  in 
bankruptcy  to  reject  a  creditor *s  debt,  on 
the  ground  that  it  must  command  the 
choice  of  assignees,  and  that  the  creditor 
has  an  interest  adverse  to  the  general 
creditors,  by  having  property,  and  ob- 
taining securities  from  the  bankrupt  im- 
mediately before  the  bankruptcy.  But  if 
he  make  an  unjust  use  of  his  legal  right 
by  choosing  himself,  the  Ld.  Ch.  will  con- 
troul  him  either  by  removing  him  (if  the 
election  is  recent  and  nothing  done  under 
it)  or  otherwise  by  some  airangement,| 
(as  here  from  the  magnitude  of  the  debt) 
appointing  an  assignee  to  act  solely  in  tho 
investigation  and  decision  of  the  disputed 
claim.  And  Eldon^  C.  said,  that  an  ap- 
])lication  to  him  before  the  commission- 
ers had  decided  yhethcr  they  would  re* 
ceive  or  reject  proofof  adebt  with  a  view 
to  the  choice  of  assig;nees,  was  very  im- 
proper. Exp.  De  TastttU  Carroll  and 
another^'^.l%lS.  lYes.&B.  280.  1  Rose 
324.    Vide  Exp.  Mills,  3  Yes.  &  B;  139. 

590.  Joint  creditors  are  not  entitled  to 
vote  in  the  choice  of  assignees  under  a 
separate  commission,  but  the  court  will 
appoint  an  agent  to  attend  to  their  inte- 
rest as  assignee,  with  costs  out  of  the  es- 
tate, for  the  court  has  jurisdiction  to  con- 
troul  the  choice  of  assignees  in  bankrupt- 
cy, having  an  interest  adverse  to  the  ge- 
neral creditors  if  the  question  can  be 
fairly  tried  without  removal,  by  appoint- 
in?  a  person  to  act.  Exp.  Jlft7/s,  T.  1814. 
3  Ves.  &  B.  139.  1  Rose  324.  2  Rose 
68. 

.  591*  A  bankrupt,  whether  certificated 
or  not,  cannot  be  chosen  assignee  of  his 
own  estate.  Exp./acA:s0ii,T.  1815.  Coop. 
286.  2  Rose  221. 

592.  Tho  rule,  that  joint  creditors  shall 
not  vote  in  the  choice  of  assignees  under 
a  separate  commission,  cannot  bo  depart- 
ed tVom,  therefore  application  by  joint 
creditors  for  an  inspector,  on  the  ground 
«f  a  prodominaht  interest,  will  be  refused 


593.  Commissioners  of  bankrupt  have 
pow^r  to  adjourn  their  meeting  for  the 
choice  of  assignees.  Exp.  Garland^  £»* 
1816.  1  Mad.  318. 

594.  Where,  through  the  error  of  the 
commissioners,  the  great  body  of  the  ere-* 
ditors.was  prevented  from  proving  their 
debts,  and  voting  in  the  choice  of  as- . 
si^nees,  a  new  choice  was  directed.  Exp. 
Hawkins,  M.  1819.  1  Buck  520. 

(b)  Of  the  PoweVf  Duty,  and  Liability 
of  Assignees. 

595.  Assignees  may  removn  the  cterk 
to  the   commission  at  pleq^iire.     Anon. 

M.  1728.  7  Vin.li7.pl.  2.*' 

596.  Assignees  cannot  compound  a 
debt  without  advertising  in  the  Gazette, 
and  convening  a  previous  nieeting  of  the 
creditors.  Warner  \.  Watkins^  1737.  2 
Atk.  7. 

597.  Where  the  assignees  refuse  to 
bring  a  bill,  .for  the  benefit  of  the  bank- 
rupt's estate,  any  creditor  has  a  right  to 
bring  it,  under  peril  of  costs.  Franklyn 
V.  Pern^  E.  1740.  Barn.  30.  33. 

598.  At  a  meeting  of  creditors  pro- 
perly advertised  by  the  assignees,  the  ma- 
jority in  value  present  bind  the  absen* 
tees.  Cooper  v.  Pepys^  £.  1741.  1  Atk* 
106. 

599-  Creditors  cannot  give  assignees  a 
general  power  to  prosecute  suits,  Ssc.  at 
disci etion,  but  there  must  be  a  distmcC 
meeting  advertised  in  the  Gar^ette,  to  con- 
sider of  each  particular  ftuit  or  case  for 
arbitration.  Exp.  Whitchurch^  T.  1742^ 
1  Atk.  91. 

600.  So  assignees  may  advertise  a 
meeting,  on  any  extraordinary  occasion, 
as  well  as  for  the  purposes  directed  by  tim 
statute,  and  it  is  praiseworthy  to  do  so. 
Exp.  Praudfoat,  E.  1743.  1  Atk.  253. 

60U  An  assignee  cannot  stop  a  credi- 
tor's dividend  for  private  debts  dne  to 
himself,  ^xp.  White,  E.  1742.  1  Atk.  90. 

602.  The  court  will  order  a  bankrupt 
to  attend  his  assignees,  and  make  out  his 
accounts  after  the  end  of  the  forty-two 
dayS;  limited  by  5  Geo.  2.  if  the  assignees 
will  imdertake  that  he  shaH  not  be  ar- 
rested. Exp.  TWiter,  T.  1742.  1  Atk. 
148. 

603.  An  assignee  must  surrender  a 
copyhold  to  a  purchaser,  though  the  lord 
may  exact  two  fines,  but  one  fine  may  be 
saved  if  the  commissioners  will  except 
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copybolds  oat  of  their  aasignmeBts,  and 
then  the  assignees  can  convey  to  a  pur- 
chaser  at  once  by  bargain  and  sale^  and 
there  can  be  no  danger  in  this  practice, 
for  an  extent  cannpt  affect  a  copyhold. 
Drury  v.  Many  T.  1746.  1  Atk.  95. 

604.  An  assignee  of  a  bankrupt  is  a 
vendee  of  a  copyhold  under  13  Eliz.  c.  7. 
S.  C. 

605.  The  receipt  of  one  assignee  alone 
ji  not  a  discharge  for  a  debt  due  to  the 
estate ;  it  must  be  signed  by  all.  Secus^ 
as  to  executors.  Can  v.  Mtadj  T.  1749. 
3  Atk,  €Q5. 

606.  iVIoney  was  deereed  to  be  paid  to 
h  man  who  became  bankrupt ;  ordered, 
to  be  paud  to  the  assignees  on  the  petition 
of  himself  and  the  bankrupt,  it  being  too 
small  to  bear  the  expense  of  a  supplement 
tal  bill.  Setcoh  v.  Healy,  H.  1768.  2 
Bro.  C.  C.  322. 

607.  A  purchase  by  an  assignee  under 
n  commission  of  bansruptcy,  cannot  be 
for  his  own  benefit;  for  the  principle 
against  purchases  by  trustees  of  the  trust 
property  is  most  strictly  applicable  to  as* 
signees  of  bankrupts  and  their  agents. 
Esp.  Jamesy  R.  1803.  8  Ves.  337.  3M). 
Viae  post,  tit.  Tnui  and  Trustees,  v. 
where  this  rule  is  fully  liiid  down. 

608.  Assignees  of  a  bankrupt  contract- 
ing to  sell,  are  bound  as  ot^r  persons  to 
make  a  good  title ;  but  in  special  cases, 


ScarthyH.  1808.  14  Ves.  293.  FUeExp. 
Watson,  1796,  cited  13  Ves.  296. 

61 1.  The  assignees  In  bankruptcy,  and 
not  the  commissioners,  are  entitled  to  tbe 
custody  of  the  proceedings.  Erp.  Seartk, 
E.  1808.  15  Ves.  293. 

61 2«  The  assignees  are  not,  under  5 
Geo.  2.  c.  30.  entitled  to  detain  from  the 
bankrupt  any  part  of  his  wearing  apparel, 
on  the  ground  of  its  being  unnecessary  ; 
he  himself  under  that  statute  being  the 
party  to  determine  it,  at  the  risk  of  an  in- 
dictment. Nor  are  the  assignees  entitled 
to  refuse  him  tbe  inspection  of  hts  books, 
previous  to  his  last  examination,  on  the 
ground  of  such  inspection  being  with  a 
fraudulent  object  Eip.  Ross,  M.  1810. 
i  Rose  33. 

613.  An  assignee  is  only  answerable 
for  his  own  receipts,  but  if  one  assignee 
pays  money  to  another  he  is  chargeable. 
Anon.  M.  1728.  Mos.36. 

614.  The  rule  that,  assignees  are  not 
liable  to  involuntary  losses,  does  not  ex- 
tend to  their  agents,  for  If  an  agent  em* 
beftJcs  money,  the  assignees  are  liable^ 
unless  the  creditors  consented  to  his  ap- 
pointment. Exp.  Earl  of  Litchfield,  M. 
1737.  1  Atk.  87,  88.    . 

615.  Under  a  covenant  in  a  lease  re* 
straining  alienation  by  the  lessee  who 
becomes  bankrupt,  the  assignee  is  bound 
if  ho   makes   a  fraudulent  assignment. 


as  if  they  contracted  supposing  they  had  Secus,  if  a  fair  one.     Philpot  v.  Hoare, 
a  good  title,  the  parties  would  be  left  to.M.  1741.  Amb.  480. 


law,  as  assignees  contracting  to  sell  an 
estate  generally,  are  bound  to  make  a  ti- 
tle to  the  inheritance  free  from  incura* 
brances ;  but  if  it  appears  before  the  con- 
tract is  executed  that  they  cannot  make 
such  a  title,  the  parties  will  be  leA  to  law. 
White  v.  Foljambe,  T.  1805.  11  Ves. 
343.  McDonald  v.  Hanson,  H.  1806. 
12  Ves.  277. 

609.     The  authority  of  assignees  in 

bankruptcy  is  limited  to  the  distribution 

of  the  bankrupt's  estete  under  tbe  bank- 

^jal^'^aws,  and  dees  not  therefore  extend 

'  X«(^an.  agreement  disposing  ofabe  surplus 

after  l^..  in  tbe  pound  to  the  cre^ilpr?  ; 


and  tbe  petition  by  a  party  claiining  under  Hinton,  2  Ves«  633.  S.  P. 


such  a  transaction  was  dismissed,  without 
prejudice  to  a  bill.  Exp.  Bar  fit,  H.  1806. 
12  Ves.  15.  Vide  Bromley  t;.  Goodere^ 
1  Atk.  75. 

610.  In  bankruptcy  the  assignees,  arid 
not  the  commissioners,  are  entitled  .16 
the  custody  of  tbe  proceedings.    Evp. 


616.  Assignees  employ  a  broker  to  sell 
tbe  bankrupt's  goods,  who  receives  the 
money,  and  in  ten  days  dies  insolvent. 
The  assignee  is  not  liable.  Exp.  Belcher^ 
Exp.  Parsons,  £.  1754.  Amb.  218. 

617*  Where  assignees  make  a  private 
advantage  of  the  bankrupt's  estate,  and 
neglect  to  make  a  dividend,  they  shall  bo 
cliargeable  with  interest  at  four  per  cent 
Walker  v.  Burrows,  M.  1745.  1  Atk.  94. 
Vide  2  Eq.  Ab.  101.  pi.  5.  So  shall  the 
assignee  take  subject  te  all  equitable  liens 
against  the  bankrupt  Brown  v.  Heath* 
coteyU.  1746.  1  Atk.  162.  Taylor  v. 
IFAee/er,  2  Vern.  564.   S.  P.    Htnionv, 


618.  And  the  assignees  having,  in  like 
manner^  all  the  equity  of  the  creditors, 
may  impeack transactions  which  the  bank- 
rupt could  not.  Anderson  v.  MaHtby,  T« 
1793.  2  Ves.  jun.  255. 
'  619.  Where  the  statute  of  limitation? 
might  be  pleaded  against  the  bankrupt,  it 
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is  pleadable  against  his  assigneesi  though  { baakropt.  £ap.  AimMn,H.180fi*  12  Ve»* 
they  claim  under  an  act  of  parliainent. 


South  Sea  Company  v.  WymondseU^  M 
1732.  3  P.  W.  144. 
-  620.  Where  a  bankrupt,  by  his  acts 
before  marriage,  has  made  himself  ^aan 
trustee  for  his  wife,  his  assignees  must  be 
so  of  course.  Tyrrd  v.  Hope^  T.  1743. 
2  Atk.  562.  Vide  ante,  s.  v«  and  post^ 
tit.  Baron  and  Feme,  s.  ix. 

621.  Assignees  are  not  bound  to  pay 
what  is  due  en  usurious  contracts.  £7!p. 
Skipy  T.  1752.  2  Ves.  489- 

&2*  The  intent  of  the  bankrupt  laws 
is  to  put  all  creditors  on  a  footing,  and 
assignees  take  subject  to  all  the  bank- 
rupt's equity.  Eip.  Dumasy  1754.  2  Ves. 
582.  1  Atk.  232.  Therefore  whore  a 
merchant  abroad  draws  on  his  corres- 
pondent here,  who  becomes  bankrupt, 
and  remits  bills  for  the  particular  purpo- 
ses of  his  drafts,  the  bills  remaining  unne- 
gotiated  must  be  delivered  up  to  the  as- 
signees, or  the  money  received  thereon 
paid  to  the  original  owners.  S.  C. 

£23.  An  assignee  will  be  charged  with 
interest  at  5/.  per  cent,  on  money  belong- 
ing to  the  estate,  if  employed  by  him  in 
bis  own  business.  Treves  v.  Townsendy 
M.  1783.  i  Cox  50.  1  Bro.  C.  C.  384. 

624.  An  asssignee  of  a  bankrupt  is  ne- 
ver to  be  chai*ged  with  interest  for  money 
retained  in  his  hands  at  a  higher  rate 
than  4/.  per  cent,  unless  a  special  case 
is  made  for  it.  £7xp.  Siruttf  C.  1788.  1 
Cox  439*  Vide  Treves  v.  Townsend, 
sm.  where  the  assignee  was  charged  al 
5f.  per  cent. 

625.  Tenant  in  tail  makes  a  mortgage, 
with  covenant  for  further  assurance,  and 
becomes  bankrupt,  his  assignees  are 
bound  by  the  covenant,  though  no  reco- 
very was  suffered.  Pye  v.  Daubuz,  H. 
1791.  3  Bro.  C.  C.  595. 

626.  A  bankrupt  cannot  file  a  bill  for 
redemption  in  respect  of  his  righl  to  the 
surplus,  but  where  he  has  a  clear  inte- 
i-est,  the  court  will,  upon  petition  and  an 
offer  of  indemnity,  compel  the  assignees, 
if  they  refuse,  to  let  him  use  their 
names*  Spragg  r.  Bmkes^  T.  1800.  5 
Ves.  59a 

627.  Assignees  of  a  bankrupt  are  enti- 
tled to  the  eqoitable  interest  for  life  of  his 
wife,  as  well  as  a  capital  sum,  subject  to 
the  equity  reqoirkig  a  provision  for  her 
tHit  of  it.  Wright  V.  Morley^  E.  1805. 
11  Ves*  21. 

628.  Assignees  in  bankruptcy  take 
subject  to  all  equities  attaching  upqp  the 


349.  Exf.  Herbert  J  M.  1806. 13  Vei.  188. 

629.  The  statute  which  enacts,  that  ao 
assigi^ee  shall  be  charged  20^.  per  cent, 
foi:  money  wilfully  retained  in  his  hands, 
is  imperative.  Eip.  Brayy  T.  1810.  1 
Rose  144. 

630.  None  but  the  assignees,  or  their 
solicitor,  have  a  right  to  the  custody  of  the 
proceedings  under  a  commission  of  bank" 
rupt.  Exp.  Btdlen^  T.  1811.  1  Rose  134. 
Even  the  clerk  of  the  iorolments  cannot 
detain  them  for  his  fees.  £ap.  Sanderson^ 
T.  1812.  ib.275. 

631.  A  merchant  who  had  been  re« 
lieved  by  an  issue  of  commercial  credit 
bills,  (under  the  stat.  51  Geo.  3«  c«  15» 
s.  48.)  to  the  amount  of  25,0001.  became 
bankrupt ;  whereupon  the  court,  on  the 
petition  of  the  secretary,  and  in  obedience 
to  the  act,  ordered  the  assignees  to  pay 
to  the  cashier  of  the  bank  that  sum,  to- 
gether with  interest  and  costs,  in  prefe- 
rence to  the  claim  of  all  the  other  credi- 
tors. ETp.  Hoiden,  M.  1811.  18  Ves. 
436. 

632.  The  assignees  of  a  bankrupt  are 
not  entitled  to  the  specific  execution  of  a 
contract  for  a  lease  entered  into  for  the 
bankrupt's  personal  accommodation.—- 
Flood  V  Finlayj  M.  1811.  2  Ball  &  Be.  9. 

633.  Two  of  three  assignees  directed 
the  solicitor  to  the  commission  to  give  up 
the  proceedings  to  another ;  but  the  thiitl 
refused  to  pencur  till  he  knew  whether 
such  chance  would  be  beneficial  to  the 
estate  :  Held,  that  he  had  a  rieht  to  that 
satisfaction.  AnoH.H.  1812.  1  Rose  207* 
But  it  seems  that,  if  such  third  assignee 
withholds  his  consent  without  a  satisftc^ 
tory  reason,  he  will  be  liable  for  the  costs 
of  an  application  to  the  great  seal  for  the 
solicitor's  removal.    Exp.  Scrubh^j  ib.(n) 

634.  An  assignee  sustaining  a  litigated 
commission,  is  entitled  to  his  costs  out  of 
the  estate,  as  between  aQorney  and  client. 
Exp.Bryantj  E.  1813.  2  Rose  1. 

635.  An  assignee  must  consider  the 
commission  under  which  he  derives  bis 
authority  to  be  valid,  and  act  under  it  at 
his  own  risk  and  responsibility,  the  Ld. 
€h.  not  having  jurisdiction  to  indemnify 
him  against  the  consequences  of  a  super* 
sedeas,  S.  C.  2  Rose  17* 

63Q,  pepositions  upon  which  commis** 
sioners  have  founded  a  report,  upon  a  re- 
ference to  them,  are  proceedings  in  the 
bankruptcy,  and  as  such  to  be  left  in  tbd 
custody  of  the  assignees,  Exp.  Newton^ 
M.  1813.  2  Rose  19* 
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$37*  A  refel*eiiC6  to  arbitration  of  all 
matters  in  dispata  by  assignees  of  a  bank- 
rapt|  and  a  consequent  award|^  to  pay  a 
sum  of  moneV)  is  conclusive  upon  them 
as  to  asseu.  Kobson  v.-^^i  1813. 2  Rose 
50. 

638«  Assignees  may  sell  by  private 
contract^  J3xp.  Dunmanf  T.  1 8 1 4.  2  Rose 

639*  Where  the  interest  of  any 'par- 
ticular class  of  creditors  is  not  sufficient* 
ly  represented  and  protected  by  the  as- 
signees under  the  commission^  the  court 
will  appoint  an  agent  or  inspector  on 
iheir  behalf,  giving  him  authority,  and 
iodemnity,  in  point  of  ezpepse,  as  fully 
as  if  he  were  actually  an  assignee ;  but 
till  a  debt  is  actually  set  aside,  the  court 
will  not  remove  a  creditor  from  his  office 
of  assignee  upon  suspicion  of  its  un- 
fairness. Exp.  JUiUSf  T.  1814.  2  Rose 
68. 

640.  Parol  agreement,  although  with 
part  performance,  is  not  within  49  Geo. 
3.  c.  121.  s.  IS.  Exp.  Suttottj  T.  1814. 
2  Rose  86. 

641.  Under  49  Geo.  3.  c.  121.  s.  19* 
the  court  will  order  the  assignees  of  ^ 
bankrupt  to  deliver  up  possession,  and 
execute  an  assignment,  or  surrender^  of 
the  bankrupt's  benefit  iu  a  lease,  where 
the  lease  itself  had  been  deposited  in  the 
hands  of  a  third  person  as  a  security. 
Exp.  Chaus^T.  1815.  1  Madd.  76. 

642.  Attested  copies  of  title  deeds  are 
to  be  given  by  assignees  ;  hot  their  cove- 
nant for  the  production  of  the  title  deeds 
is  to  be  confined  to  the  time  of  their  con- 
tinuance as  assignees.  Eip.  Stuarij  T. 
1816.  2  Rose  215. 

643.  A  landlord,  being  assignee,  can- 
not resume  possession  and  relet,  unless 
lor  the  benefit  of  the  estate.  Exp.  Wright, 
T.  1815.  2  Rose  244. 

644.  One  assignee  of  a  bankrupt  may 
sue  in  equity  without  the  rest ;  therefore 
to  a  suit  instituted  on  behalf  of  a  bank- 
rupt, io  the  object  of  which  the  creditors 
had  DO  interest,  the  assent  of  the  cre- 
ditors is  not  necessary,  under  the  statute 


be  paid  to  the  checks  of  two,  the  third 
having  absconded.  £zp.  Huntar^  T.  181& 
2  Rose  363.  Vide  £xp.  Collins,  2  Cox 
427. 

647*  Money  paid  by  mistake  by  an 
assignee  under  one  commission  to  the 
assignees  nnder  another,  and  divided 
amongst  the  creditors,  by  the  latter,  shalT 
be  repaid  out  of  the  future  effects.  Exp. 
BignMj  M.  1817.  2  Madd.  470. 

648.  The  assignees  of  a  bankrupt  gave 
checks  upon  the  banker  of  the  estate  to 
their  agent,  to  enable  him  to  purchase 
exchequer  bills  for  the  benefit  of  the  es- 
tate. The  agent  received  the  money,  but 
converted  it  to  his  own  use  ;  the  money, 
however,  was  subseqoeffy  replaced  in 
the  bank  :  Held,  that  the  assignees  were 
not,,  under  the  49  Geo.  3.  c.  121.  s.  4. 
chargeable  with  20/.  per  cent,  upon  the 
monies  so  misapplied  by  their  agent.  Exp. 
WHkinsen,  li.  1818. 1  Buck  197* 

649*  Assignees  shall  pay  the  costs  of 
a  trial  upon  an  issue  directed  to  try  the 
validity  4f  the  cemmissien,  where  they 
are  plaintifls,  and  the  bankrupt  u  defend- 
ant ;  ueuif  in  case  of  a  petition  to  super- 
cede the  comqiission.  Eiip^  Edwards^ 
T.  1818.  1  Bock  232. 

650.  Upon  a  petition  by  a  creditor  for 
his  dividend,  the  assignees  can  only  re* 
sist  the  payment  upon  such  grounds  as 
they  could  have  defended  an  action  pre- 
vious to  the  49  Geo.  3.  Cf  121.  Exp. 
Hodges,  M.  1819.  1  Buck  524. 

651.  An  assignee,  desirous  of  becoming 
a  purchaser  of  the  estate  of  the  bank- 
rupt, must  first  obtain  the  consent  of  the 
creditors,  at  a  meeting,  called  for  the  pur- 
pose, and  then  petition,  and  serve  the 
other  assignees,  and  ako  the  bankrupt 
with  the  petition.  Eip.  Bage,  M.  1819. 
4  Madd.  459- 

(c)  Where  Assignees  are  hound  hy  the 
Acts  of  the  Bankrupt,  or  are  subject 
io  his  Equity. 

652.  An  award  was  made  in  an  advert 
sary  suit  between  A.  and  B.    A.  became 


5  Geo.  2.  c.  30.  s.  38.  WUkins  v.  Fry,  bankrupt   secretly ;   his    assignees   are 
H.  I8l6.  1  Meriv.  244.  b®""^  ^y  the  award.  Wkiteacre  v.  Paw 


645.  Assignees  assigning  the  bank- 
rupt's lease,  are  not  entiiM  to  a  cove- 
nant of  indemnity,  either  for  themselves 
or  the  bankrupt,  against  the  covenants 
with  the  lessor.  S.  C.  ibid.     2  Rose  371. 

646.  Money  deposited  in  the  bank  in 
the  namei  of  three  assignees^  ordered  to 


I 


lin,  E.  1691.  2  Vem.  229. 

653.  Bankrupt  fraudulently  debited 
himself  with  less  than  he  sold  some  dia- 
monds for,  which  were  cenugned  to  him. 
He  would  have  been  liable  to  cosH  ;  ergOp 
his  assignees  ^11  pay  them.  Child  v« 
Pitt,  T.  1725.    Sel.  Ch.  Ca.  l6. 
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'  654»  Assignees  are  bound  by  all  the 
bankrupt's  acts  before  the  bankruptcy, 
whether  legal  or  equitable,  if  for  good 
consideration,  and  no  fraud,  and  they  are 
concluded  by  his  disposition  of  his  estate 
before  the  bankruptcy.  Anon.  T.  1725. 
2  Eq.  Ab.  101.  pi.  5.  Walker  r.  Burrowsy 
M.  1745.  1  Atk.  94.  S.  P.     So  shall  the 


and  the  value  of  the  lease  was  ordered  to 
be  paid  to  B.,  as  in  tho  case  of  a  mort- 
gage. Exp.  Willsy  T.  1790.  2  Cox  23S. 
660.  So  where  the  assignees  kept  the 
fund  eight  years  in  hand,  one  admitted 
he  had  lent  the  money  received  by  him 
at  five  per  cent,  aud  the  other  that  he  had 
put  his  receipts  into  his  partnership  trade, 


ssiffncQ  take  subject  to  all  equiuble  liens    along  with  his  own  mouey,  without  any 


against  the  bankrupt.  Brown  v.  Heath- 
coicy  M.  1746.  1  Atk.  162.  Taylor  v. 
Wheelery  2  Vern.  064.  S.  P.  Hinton  v. 
Hintony  2  Ves.  633.     S.  P. 

655.  Merchants  abroad  draw  on  a  cor- 
respondent for  a  particular  purpose,  and 
remit  bills  to  answer  it ;  the  correspon- 
dent becomes  bankrupt.  The  bills  uniie- 
gotiated  must  be  delivered  up  by  the  as- 
signees to  the  petitioners ;  and  as  to 
those  which  were  discounted,  the  petition- 
ers waived  their  claim.  Exp,  Dumcuy  T. 
1754.  1  Atk.  232.  2  Ves.  582. 

656*  The  rule  of  equality  extends  only 
/b  a  bankrupt's  own  estdte.  S.  C.  Secusy 
where  the  matters  in  question  are  not  re- 
lative to  his  estate  in  law  or  equity.  S.  C. 
657-  Where  the  master  of  a  ship,  on 
behalf  of  the  owner,  lets  it  on  chartcr- 
{larty  to   A.,  and   the   ewnor  becomes 
bankrupt,  and  his  assignees  give  notice  to 
A    not  to  pay  any  farther  sums  to  the 
roaster,  this  notice  will  affect  A.  as  to  all 
sums  paid  afterwards  by  him  to  the  mas- 
ter, beyond  what  tho  master  had  actually 
paid,  or  stood  engaged  for,  on  account  of 
the  ship,  at  the  time  of  the  notice  ;  but 
will  not  defeat  payments  made  to  that, 
extent.  Wilkinsv.  MurCyM.  1784.  1  Cox 
150. 

658.  A.  and  B.  being  indebted  to  C. 
for  goods  sold,  delivered  to  C.  two  bills 
of  exchange  in  part  payment,  but  they 
did  not  indorse  then,  nor  did  their  names 
in  any  manner  appear  thereon.  A.  and 
B»  were  bankrupts  before  the  bills  be- 
came due,  and  all  the  parties  on  the  bills 
became  insolvent:  Held,  that  the  bills 
must  be  sold  (as  in  the 'case  of  anv  other 
mortgage,)  and  C.  must  receive  the  pro- 
iluce,  and  prove  the  residue  of  his  debt 
under  the  commission  against  A.  and  B. 
Esp.  8nuthy  M.  1789-  2  Cox  209.  3  Bro. 
C.  C.  146. 

659-  A.,  as  a  security  for  money,  bor- 
rowed it  of  B.»  made  a  lease  of  certaio 
lands  to  C,  and  assigned  the  rent  reserv- 
ed to  B. ;  but  did  not  convey  to  him  any 
further  interest  in  the  land.  Under  the 
bankruptcy  of  A.  the  premises  were  sold, 


chai^  of  ipterest.  Decreed,  they  shall 
pay  such  interest  as  has  been  made ;  and 
where  none,  then  four  jwr  cent.  Ilankey 
V.  Garrety  M.  1790.  1  Ves.  jun.  236. 

661.  But  where  an  assignee  made  no  * 
dividend,  and  in  thirteen  years  had  ac« 
cumulated  enough  to  pay  15«.  in  the 
pound,  a  distribution  was  ordered,  on  the 
petition  of  one  creditor.  Exp.  Goring^ 
T.  1790.  1  Ves.  jurt.  89. 

662.  This  practice,  however,  is  now. 
regulated  by  an  order  of  Ld.  Loughbo" 
roughy  dated  8th  March,  1794 ;  reciting 
that  large  sums  had  been  found  to  re* 
main,  in  the  hands  of  Assignees,  to  th« 
prejudice  of  creditors.  And  it  was  thereby 
ordered,  that  whore  the  majority  in  value 
of  the  creditors,  do  not  appoint  a  safe  de- 
posit for  the   bankrupt's   monies,  they 
shall  be  paid  iiito  the  bank,  so  often  as 
they  amount  to  100/.  and  there  remain 
until  a  dividend,  and  that  in  the  commis- 
sioner's assignment,  the  assignees   shall 
covenant  to  pay  the  money  according  to 
the  directions  of  the  creditors,  or  to  their 
order.      And,   it   being  found,  that   as- 
signees neglect  to  make  a  first  divideiid, 
at  the  end  of  four  months,  and  within 
twelve  months,  and  a  second  dividend 
within  eighteen  months,  from  the  date  of 
tJie  comniissioD.      Ordered,  that  where 
the  act  of  5  Geo.  2.  has  not  been  in  such 
cases  complied  with,  the  commissioners 
do  advertise  a  notice  in  the  Ga^tte  for 
the  assit^nees  to  attend  them,  and  show 
cause  why  such  dividends  have  not  been 
made ;  and  if  the  assignees  do  not  show 
satisfactory  cansc,  ordered,  that  tho  com- 
missioners do  appoint  a  time  and  place  to 
make  such  dividends,  and  give  duo  notice 
thereof.     4  Bro.  C.  C.  546. 

*"  663.  A  sale  by  assignees  of  a  hank« 
ruptcy,  by  auction,  to  one  of  the  creditors, 
previously  corisulted  as  to  the  mode  of 
sale,  and  contrary  to  an  order,  that  a  re- 
ceiver should  be  appointed  to  sell,  another 
sale  was  directed.  The  estate  to  be  put 
up  at  the  aggregate  amount  of  the  pur- 
chase money,  and  the  sum  laid  out  ia 
'substantial   tmprovemeota   and    repairs^ 
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WJUre  Aisigneet  are  hound  6y  ike  Acts  of  the  Bankn^* 
which  were  to  be  allowed,  in  case  of  a  ]  sigoees  Dot  haviDg  attended  aoy  of  tbe 


fale  at  an  advance,  but  if  no  Airtber  bid- 
ding tbe  purcbaser  to  be  held  to  bis  pur- 
chase. £jep.  Hughes^  E^*  XyoR)  T» 
1801,  6  Ves.6l7. 

664.  An  assignee,  instead  of  seUing  tbe 
estate,  taking  a  lease  himself,  is  answera- 
ble for  profit  or  loss.     S.  C. 

665.  An  assignee  is  not  justified  in  de* 
ferring  a  sale,  and  in  such  a  case,  if  called 
upon  to  sell,  will  incur  the  peril  of  an- 
swering any  depreciation.     S.  C. 

G56*  The  rule  with  regard  to  trustees 
purchasing  trust  property,  applies  to  all 
agents,  but  to  a  bankrupt's  assignees  most 
strictly  from  their  great  power*  In  the 
present  case,  another  sale  was  directed, 
the  premises  to  be  put  up  at  the  price  the 
assignee  gave,  and  if  n^  more  way  bid, 
his  purchase  to  stand.  But  as  the  as- 
signee had  bought  them  in  at  a  former 
sale,  at  a  high  price,  when  there  was  an- 
other bidder,  to  a  greater  amount  than 
tbe  final  purchaser,  qwtre^  how  tbe  as- 
signee is  to  be  charged  as  to  that  differ- 
ence ?  Ld«  Ch.  hesitated,  not  knowing 
what  might  be  the  effect  of  tbe  prece- 
^eutftt  advisarevult  s  but  he  wished  as- 
signees to  understand,  that  they  are  not 
to  buy  in  without  the  privity  of  the  cre- 
ditors at  least.  Exp.  Lacyj  H.  1802.  6 
Vea.  625.  630.   Vidt  Exp.  James,  8  Ves. 

667-  An  assignee  buying  dividends,  is 
a  trustee  for  the  creditors,  or  for  the 
bankropt,  as  the  case  may  be.  S.  C. 
*  668.  A  banker,  receiving  the  money 
vnder  a  bankruptcy,  ought  not  to  be  an 
assi^ee.    S.  C. 

66d*  Upon  the  same  principle,  and  a- 
freeable  to  the  same  doctrine,  Ld.  Ch. 
determined  other  cases  about  the  same 
time.  Vide  £xp.  Tanner,  Exp.  Atwood, 
Owen  o.  Foulkes,  Lister  o.  Lister,  6  Ves. 
630, 631- (n.) 

670.  An  assignee  in  bankruptcy  having 
purchased  an  estate  of  the  bankrupt's  un- 
der tbe  commission,  was  held  a  trustee  of 
the  profit  upon  a  re-sale ;  in  the  first  in- 
stance, for  an'  eqilHable  mortgagee  by  pos- 
session of  the  deeds,  who,  having  deliver- 
ed them  up  on  receiving  the  produce  of 
the  first  sale,  was  held,  under  the  circum- 
stances, not  to  have  lost  his  lien  for  the 
deficiency.  JB^;  Jforgon,  H.  1806.  12 
Ves.  C.         "  <   •>' 

671.  A  commission  of  bankruptcy  was 
sape^^eded  for  fi^od,  where  nothing  bad 
bseo^one  under  it :  and  tbe  petttiooing 
creditifr  was  not  to  be  found.    Tbe  as- 


summooses,  though  not  privy  to  the 
fraud ;  and  though  not  having  received 
any  effects,  were  ordered  to  reimburse 
the  messenger  the  expense  subsequent  to 
the  choice  of  assignees,  but  not  that  pre- 
viously incurred.  Exp.  Hariop^li.lWS. 
9  Ves.  109. 

672.  An  assignee  in  bankruptcy  was 
reniovod  and  charged  with  interest  at 
five  per  cent,  for  money  paid  in  to  his 
bankers  to  his  onm  use,  and  used  as  his 
own  property.  Exp.  TovnUkend^  H. 
1802.  14  Ves.  470.  But  the  following 
clauses  in  stat.  49  Geo.  3.  have  altered 
this  point. 

67S.  If  upon  the  choice  of  assignees 
tbe  creditors  do  not  direct  bow  the  mo^ 
ney  arising  from  the  bankrupt's  estate 
shall  be  paid  in,  the  cpmmissioners  may 
direct  the  investment  of  it  (until  divi- 
dend) so  that  It  be  not  placed  in  the 
hands  of  any  of  t^e  commissioners,  or  of 
the  solicitor,  (A*  in  any  bank  or  house  of 
trade  in  which  a  commissioner  or  the  so- 
licitor is  coiteemed,  and  tbe  money  shall 
be  invested  so  often  as  it  amounts  to 
100/.  Per  Stat.  49  Geo.  S.  c.  121.  s.  3. 
The  commissioners  may  also  order  the 
money  to  be  laid  out  in  exchequer  bills. 
Ibid,  s.  7* 

674.  And  any  assignee  disobeying  such 
directions,  shall  be  charged  20  per  cent. 
on  the  money  retained,  or  employed  con- 
trary thereto.    Ibid,  sec.  4. 

675.  An  assignee  was  a  partner  in  a 
bank,  into  which  he  placed  the  trusr-^o- 
ney,  by  the  direction  of  the  creditors.^—* 
He  shall  be  charged  with  interest,  tob^' 
computed  on  the  annnal  balances,  not  as' 
being  a  partner  in  tl^erbank,-but  fbr  keep'" 
iogit  too  long  tb^iicf,trt;?.  ihreeyears.^— . 
Ezp.BaktryT.ltnxl    tS'Tcs.  246. 

676.  Whete  't,wo  commissions  issued 
against  the  same  bankrupt;  and  distinct 
assignees  were  chosen  under  each,  a  pe- 
tition was  presented  thai  they  miglit 
elect  either  to  take  or  reject  a  lease: 
whereupon  the  court  made  an  order  upon 
both,  Sdibject  to  the  question  as  to  which 
commission  should  bo  sustained.  Exp*' 
Pomeroff^  E.  1811.     1  Rose  07. 

^77'  The  'Commissioners  for  issuing 
commercial  exchequer  bills,  were  admit- 
ted (by  their  secretary)  to  prove  the  full 
amount  of  their  principal,  with  interest 
up  to  the  complete  payment  of  the  princi- 
pal, in  preference  to  all  other  creditors  of 
theibankrupn  Eitp.  Jfoiden^  M.  1 8 1 1 .  I 
Rose  17s. 
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€78.  A  legacy  falliog  to  a  bankrupt| 
bofore  allowance  of  his  certificate,  aod 
pendiDg  an  unfounded  petition  to  stay  it| 
goes  to  his  assignees^  upless  the  petition 
was  presented  with  that  object.  JBtf' 
Anseti,  T.  18l2.     19  Ves.  208. 

679.  The  court  will  direct  a  contribu* 
tion  amongst  assignees  in  bankruptcy,  to 
reimburse  a  payment  made  by  one  under 
an  order  for  a  loss  occasioned  by  their 
joint  act,  and  the  objection,  that  the  de« 
fendants  acted  only  for  conformity  upon 
the  representation  and  advice  of  the 
plaintiff,  will  not  prevail ;  but  the  court 
said,  there  can  be  no  contribution  be- 
tween  wreng-doers  upon  entire  damages 
for  a  tort.  lAngard  v.  Bromley ^M.  1812. 
1  V€s.  ii  B.  116. 

680.  J.  R.>  before  her.  bankruptcy 
being  pressed  to  discharge  a  debt,  gave 
ber  creditor  a  draft  on  the  executor  of  a 
debtor  of  ber^s,  which  draft  the  executor 
promised  to  discharge  on  receiving  assets. 
This  is  a  good  assignment  .of  the  debt  in 
equity,  and  available  against  the  assignees 
of  J.  R.  Eip.  Alderseny  T.  1815.  1 
Madd.  53. 

681.  Bankruptcy  is  not  a  forfeiture, 
under  a  clause  in  a  will  against  alienation. 
WUkinson  v.  Wilkinson^  T.  1815.  2 
Rose  444.     Coop.  259. 

682.  An  agreement  was  entered  into, 
to  pay  into  a  bank  of  four  partners,  bills 
of  exchange,  indorsed,  and  to  take  in  le- 
turn  their  promissory  notes.  Three  of 
the  partners  became  bankrupts,  and  after^ 
wards  their  bills  were  paid  in,  and  their 
notes  taken;  tbe^  the  fourth  became 
bankrupt :  Held,  that  the  assignees  were 
not  entitled  te  retain  their  bills.  Exp. 
MPOoMy  H.  I8I6.    2  Rose  376. 

683.  Where  a  bill  was  lodged  in  a 
banker's  hands  to  be  applied  to  a  parti« 
cular  purpose,  but  he  became  bankrupt 
without  having  so  applied  k,  it  is  claima- 

{ble  from  the  banker's  assignees.  Exp. 
4iienyT.  1817.  2  Madd.  192. 
.  684.  A.  employed  B.  to  get  bills  dis- 
coi^ted,  which  he  had  not  indorsed  ;  B. 
indorsjB^  thc'm,-  ia  order  to  procure  the 
moneypn  tbem.v  A.  became  bankrupt: 
Held,  tp^t  the  assignees  of  A.  must  re^ 
Ti^ve'  ^'•  irbtt^Ahti  liabiii^y  .incurred  by 
thnse  indorsements.  Exp»  A»bifisdff^^T. 
1817.  ,1  Buck  113.  Vide  Exp.  Iskfedkr, 
1  Rose'20.  ,  Exp.  Hustler,  1  Bu(;k  iT^X. 
and  the  reporter's  note,^b..l  14.  . 

685.  If  a  petitioner  for  a  sttpp^ed^ 
himself  beconea  bankrupt  brfore  the  pe- 


by  the  Acts  of  the  BmkrupU 

titioo  is  heard,  his  assignees  must  ptt* 
sent  a  supplemental  petition  to  have  the 
benefit  of  that  already  presented,  or  it 
will  be  dismissed.  Exp.  Birdwood,  T. 
1817.    1  Buck  99.  ' 

686.  Covenant  ^^  that  the  lessee  shall 
and  may  have,  and  take  a  going*off  crop 
from  two-third  parts  of  the  arable  lands^ 
Am:,  ob  the  effluxion  of  the  lease  or  sooner 
determination  of  the  said  term."  The 
lessee  became  bankrupt,  and  his  assignees 
refused  to  accept  the  lease :  Held,  they 
were  entitled  to  the  off-going  crop,  pay- 
ing  rent  up  to  the  time  when  poasessba 
of  the  promises  should  be  delivered  to 
the  landlord.  Ev^.  MaundrMy  T.  I817* 
2  Madd.  315.  Vide  Exp.  Nixon,  1  Rose 
446. 

687.  The  assignees  of  a  lessee,  by  ac- 
cepting the  lease,  discharged  the  bank- 
rupt firem  all  claims  for  rent,  yet  they 
may  assign  the  lease  to  an  insolvent  to 
exonerate  themselves  from  all  future  rent. 
Ons/otff  v.  Carrie f  M.  1817.  2  Madd. 
330.  See  the  several  authorities  cited  by 
the  Vice  Chancellor  in  his  decree. 

688.  Certain  stock  standing  in  the  name 
of  a  bankrupt,  the  dividends  of  which  had 
not  been  claimed,  was  (under  the  56tb 
Gee.  3.  c.  60.)  transferred  Co  commis- 
sioners for  tlie  reduction  of  the  national 
debt.  The  assignee,  by  petition,  (under 
the  act)  claimed  the  stock  as  part  of  the 
bankrupt's  effects.  Another  person  by 
petition  claimed  the  same  stock,  iosistingt 
that  the  bankrupt  was  but  a  trustee  for 
him.  The  court  referred  it  to  the  master 
to  ascertain  whose  stock  it  was,  and  in  the 
mean  time  directed  the  stock  to  be  trans* 
ferred  to  the  accountant-general.  Exp. 
GilUty  H.  1818.  3  Madd.  28. 

689.  The  drawer  of  bills  of  exchange 
deposited  short  bills  with  the  acceptor  to 
cover  hb  drawing  account.  Both  the 
drawer  and  acceptor  became  bankrupts ; 
Held,  the  holder  of  the  acceptances  may 
call  upon  the  assignees  of  the  acceptor  to 
apply  the  short  bilb  in  discbarge  of  the 
acceptances  to  the  extent  of  the  lien  which 
the  acceptor  had  upon  them  at  the  timfi 
of  his  bankruptcy,  but  to  ascertain  that 
lien  by  enquiry  was  directed.  Ezp.Parr^ 
H.*1818.,ggiM|^l91»     Vide  Exp.  Wa« 

:  690.  As  the  coui-t  is  n6t  empowered 
by.  the  49  Geo.  3.  6  l2Ks.  19*  to  deter> 
mine  a  question •  of  >3if)eciion  by  the'as* 
signees  to  accept  a  leaieof  wliicb  the  bank* 
rupt  was  lesbee,  an  isMfo  /of  quemtwm 
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ttimmijiemiui  was  directed.  Esp.  Quanr  ^ 
I9c£,  H.  1848.  1  Back  190. 


(d)  Of  Smis  hy  and  against  the 
neesy  touching  the  Rmkrupf^s  Egtate. 

691.  Upoa  the  astignees  ef  a  bank- 
TQpCy  against  whom  an  extent  bad  issued , 
paying  the  crown's  debts,  and  performing 
the  bankrupt's  piomlse  to  pay  his  father's 
debt  to  the  crown,  the  extent  was  dis- 
charged. Rex  V.  Laeey,  E.  1734.  fiunb. 
337. 

692.  Assigness  cannot  bring  a  bill  of 
revivor^  but  must  sue  by  original  bill. 
Anon,  1738.  Com.  590.  So,  ^ere  as- 
signees die  or  are  removed,  the  new  ones 
cannot  revive,  but  must  bring  a  supple* 
mental  btll|  for  there  is  but  an  artiiScid 
privity  between  them  and  the  bankrupt. 
Aiwm.  M.  1739.  1  Atk.  88.  But,  where 
money  was  decreed  to  be  paid  to  a  man 
who  became  bankrupt,  the  court  ordered 
it  to  be  paid  to  the  assignee,  on  the  peti- 
tioD  of  nira  and  the  bankrupt,  the  sum 
being  too  small  to  bear  the  expense  of  a 
supplemental  bill.  Setcole  v.  iteaJy,  H. 
1788.  2  Bro.  C.  C.S22. 

693.  Where  assignees,  io  compliance 
with  the  resolution  of  a  majority  of  the 
creditors,  refuse  te  bring  a  bill  for  the 
benefit  of  the  bankrupt's  estate,  any  cre- 
ditor may  bring  such  a  bill  at  die  hazard 
of  the  cests.  Franklyny.  Pem^  £.  1740. 
Bam.  SO.  88. 

694.  Goods  were  assigned  to  plaintifT, 
to  secure  a  debt  due  by  A.  who  became 
bankrupt,  and  his  assignees  possessed 
themselves  of  the  goods.  Plaintiff  brought 
his  bill  for  an  account ;  the  assignees  de- 
murred, for  that  plaintiff's  remedy  was  at 
law,  Non  alUcatur^  for  though  plaintiff 
might  bring  trover,  the  goods  were  as- 
signed as  a  sf  curity,  and  there  is  matter 
of  account ;  ergo^  a  remedy  in  equity. 
Ryalv.Rifberts,E.l740.  Bam.  38. 

695.  Where  bills  are  brought  to  settle 
the  demands  of  creditors,  the  rule  for  de- 
termination is  the  same  as  if  heard  on 
petition.  BronUey  v.  Goodere^  M.  1743. 
1  Atk;  76. 

696.  Where  a  solicitor  carries  on  suits 
for  an  assignee  without  the  authority  of 
the  major  part  of  the  creditors,  the  as- 
signee shall  be  his  debtor,  and  not  the 
bankrupt's  estate.  £ip.  Whitchurch^  T. 
1749.  1  Atk.  210. 

^7.  Bill  against  the  executor  and  as- 
signees of  a  certificated  bankrupt  deceas- 
ed, for  an  account,  thQ  assignees  demur* 


ted,  the  executors  being  answerable  to 
the  creditors  alone,*  and  the  assignees  to 
the  executors  only.  Demurrer  allowed. 
Utterum  v.  Jtfatr,  H.  1793.  4  Bro.  C.  C. 

270. 

698.  Assignees  under  a  second  con- 
mission  must  bo  nonsuited  in  an  action  of 
trover  against  the  assignees  under  the 
first,  if  the  bankrupt  did  not  gain  his  cer* 
tificate  under  the  first  commission;  for 
he  can  have  no  future  effects,  nor  can  he 
contract  a  new  debt.  Exp.  Brown^  H. 
1793.  2  Ves.  jun.  69- 

€99*  In  a  suit  against  assignees^  the 
bankrupt  may  be  examined  as  a  witness^ 
and  therefore  ought  not  to  be  a  party. 
GrijM  V.  Archery  T.  1794.  2  Aostr,  478. 

700.  Afier  judgment  by  defiuilt  in  an 
action  for  a  dividend,  the  assignees  filed 
a  bill  for  a  discovery,  and  to  have  the 
proof  of  the  debt  expunged.  Demurrer 
to  the  jurisdiction  allowed,  the  course  be- 
ing by  petition.     Clarke  v.  Cajpran^  T. 

1795.  2  Ves.  jun.  666.— N.  B.  Ld.  Ch. 
tboMght  this  bill  quite  new,  and  as  de- 
feating the  sumamry  proceedings  under 
commission.  Upon  search  no  precedents 
could  be  found  of  such  a  case. 

701.  Upon  a  bill  by  assignees  ibr  spe- 
cific performance  of  an'  agreement  (pre- 
vious to  the  bankruptcy)  to  grant  a  lease  ; 
the  case  consisting  of  a  combination  of 
circumstances,  the 'evidence  may  sustain 
the  relief  with  sqine  modification.  De- 
murrer ever-ruled.    Brook  v.  Hetoit^  T. 

1796.  3  Ves.  2^3. 

702.  Wherea  bankrupt  shows  that  ap- 
parent incumbrances  against  him  are  no 
substantial  chaVges,  and*  the  assignees 
either  refuse  or  are  not  permitted  by  the 
creditors  to  interfjire ;  the  court  will  al- 
low the  bankrupt  \o  use  the  names  of  the 
assignees  to  enable*  him  to  recover  the 
property  upon  his  Indemnifying  them. 
Benfidd  v.  Solomons^  'f.  4^803. 9  Ves.  84. 

703.  In  all  actions  brbnght  by  assig- 
nees, the  commission  and  j|)r<>ceedings 
under  it  shall  be  sufficient  evidence  of  thei 
petitioning  creditor's  debt,  and  of  the 
trading  and  act  of  bankruptcy  of  the 
bankrupt,  unless  notice  be  given  by  plain- 
tiff before  issue  joined,  or  by  defendant 
before  plea,  or  on  pleading  that  those 
matters  are  to  be  disputed,  and  the  judge 
may  certify  the  proof  or  admission  made 
on  the  trial,  which  shall  entitle  the  assi^ 
nee  to  the  taxed  costs  occasioned  by  the 
notice,  which  costs  shall  b<:  adcied  to  th'e 
assignee's  costs  if  he  obtain  e  verdict,  and. 
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not,  they  shall  be  set  off  against  the 
costs  of  the  opposite  party.  Stat.  49 
Geo.  3.  c.  121.  a.  10.  And  so  io  equity 
suits  by  assignees,  against  all  other  parties 
to  the  suit.    Ibid.  s.  1 1 . 

704.  No  action  at  law  shall  be  brought 
against  an  assignee  for  any  dividend^  the 
remedy  being  by  petition  to  the  Ld.  Ch. 
Ibid.  s.  12. 

705.  A  bankrupt  brought  an  action 
against  a  debtor  to  the  estate,  alleging 
that  the  commission  was  invalid,  but  the 
assignees  insisting  on  payment  the  debtor 
filed  a  bill  of  interpleader,  and  prayed  an 
injonction  against  both,  which  was  grant- 
ed, for  the  court  would  not  allow  the  bank- 
rupt thus  indirectly  to  contest  the  validity 
of  the  commission.  lAmmdes-s.  Cornfordj 
M*  1811.  18  Ves.  299. 

706.  On  motion  to  dismiss  an  injunction 
bill  (for  an  accountj  for  want  of  prosecu- 
tion, by  reason  of  the  bankruptcy  of  the 
plaintiff,  the  court  held,  that  tnough  that 
event  did  not  abate  the  suit  as  it  would 
at  law,  yet  the  suit  was  therebv  become 
defective  for  want  of  parties.  The  Court 
of  £zchequer,  by  analogy  to  the  practice 
at  law,  certainly  held  the  bankruptcy  of 
the  plaintiff  no  abatement,  and  in  such  a 
CHS0  they  dismiss  the  bill,  but  here  (said 
Ld.  Eldon)  the  motion  is,  that  the  as- 
signees shall  be  made  parties  or  the  in- 
junction be  dissolved,  which  shows  that 
the  court  notices  the  bankruptcy.  The 
.proper  order,  his  Lordship  said,  was  for 
the  assignees  to  be  brought  befori^  the 
court  within  a  reasonable  time,  as  they 
were  to  have  the  benefit  of  the  suit,  other- 


The  bankrupt  demurred.  Demurrer  al- 
lowed, but  the  court  did  not  determine 
whether  he  could  be  made  a  party  to  a 
bill  for  a  discovery  only.  Eldon^  C. 
thought  not(a.)  £fectf#,where  there  is  fraud 
in  the  bankrupt.  Whitworths*  Davis,  E» 
1813.  1  Ves.  &  B.  545.  Vidt(a)  Griffin 
V.  Archer,  2  Anstr.  4^3.  cited  in  King  o. 
Martin,  2  Ves.  jun.  643^  ^ 

709.  To  a  suit  by  assignees,  the  con« 
sent  of  the  creditors  is  unnecessary^ 
where  their  interests  are  not  affected^ 
Nor  need  all  the  assignees  be  plaintiffs ; 
such  as  refuse  to  join  may  be  made  de* 
fendants.  Wilkins  v.  Fr^,  H.  I8I6.  2 
Rose  371. 

710.  A  petition  presented  by  assignees 
must,  under  the  general  order  of  12th 
Aug.  1809,  be  signed  by  alLpresent,  and 
not  by  one  only,  as  in  case  of  copartners. 
Eip.  Uorganj  T.  1817-  1  Buck  109* 

711*  It  is  no  ground  for  the  removal  of 
assignees,  that  the  commissioners  have 
improperly  rejected  the  proof  of  a  debt 
that  would  have  turned  the  choice,  unless 
the  rejection  was  fraudulent.  Ei^*  Du" 
rent^  H.  1818.  1  Buck  201. 

712.  The  creditors  of -a  bankrupt  ap- 
point the  Bank  of  England  as  the  place 
where  the  estate  shall  be  deposited.  A 
dividend  is  declared.  Two  of  three  as- 
signees sign  drafts  for  the  dividends, 
which  they  forward  to  the  other  assignee 
for  his  signature.  He  also  signs  theni 
aDd  receives  the  money,  which  he  applies 
to  his  own  purposes.  Upon  his  death  a 
creditor's  suit  is  instituted  for  the  ad- 
ministration   of  his    assets :  Held    1st, 


wise  the  bill  to  be  dismissed,  but    not] That  under  the  covenant  which  the 


with  costs,  unless  that  can  be  justified  up- 
on an  cnqntry  into  those  cases  where  an 
injunction  has  been  dissolved  if  the  as- 
signees of  the  plaintiff  would  not  come  in. 
The  court  made  the  order  accordingly, 
observing  that  the  case  of  a  bankrupt  de- 
fendant had  no  analogy.  Randall  v.  Mttm- 
ford^M.  1811.  18  Ves.  421.  1  Rose  196. 

707.  Assignees  are  considered  as  per- 
sons struggling  only  for  the  benefit  of  all 
the  creditors,  and  the  constant  course  is 
to  give  them  their  costs  out  of  the  fund 
belonging  to  all.  Ejij).  Bryant^  Hi  1813. 
I  Ves.  &  B.  216. 

708.  J.  D.  contracted  to  purchase  an 
estate  and  became  bankrupt,  a  bill  for  a 
specific  performance  was  nied  against  his 
assignees,  in  which  he  was  joined  .both 
in   the   charges  and  prayer  for   relief. 


signees  entered  into  with  the  commis- 
sioners, the  misapplied  dividends  were  a 
special  contract  debt  due  from  the  estate 
of  the  assignee,  who  bad  misapplied  them, 
to  the  estate  of  the  bankrupt.  2d]y,  That 
the  estate  of  the  assignee  was  liable  un- 
der the  49  Geo.  3.  c.  121.  s.  4.  to  pay  20 
per  cent,  upon  the  funds  misapplied.  3dly, 
That  the  20  percent,  was  not  a  specialty, 
but  a  simple  contract  debt.  4thly,  That 
the  20  per  cent,  was  part  of  the  general 
estate  of  the  bankrupt,  and  did  not  belong 
to  the  creditors  entitled  to  the  misapplied 
dividends.  Wackerbaih  v.  Powdl,  T. 
1820. 1  Buck.  495. 

Of  actions  by  assignees,  to  recover  e 
partial  payment  of  money,  or  a  partial 
delivery  of  goods.     Vide  post,  s.  xit. 
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(c)  Of  Insolvent  Assignees. 

713.  Where  an  assignee  died  much  in- 
flebtedy  and  the  creditors  petitioned  that 
hb  administrator  might  account  for  the 
bankrupt's  effects  in  his  hands,  which  the 
administrator  denied  on  oath,  the  court 
thought  this  proper  for  a  bill,  and  not  to 
be  taken  summarily  before  the  commis- 
sioners. Ex^  Maitlandj  M.  1729.  2  P. 
W.  546. 

714.  Where  an  assignee  dies  before  he 
has  accounted,  and  leaves  no  personal 
assets,  his  real  estates  are  liable.  Prim- 
rose V.  Brondeyj  M.  1739.  1  Atk.  89. 

715.  A  creditor  neglects  to  receive  his 
dividend,  and  the  assignee  runs  away,  he 
must  pursue  the  assignee  as  well  as  he 
can,  for  the  bankrupt's  estate  is  not  liable 
to  him.  Cited  in  Smith  v.  Duke  of  Chan' 
dos,  H.  1740.  Barn.  419. 

716.  If  after  1st  January,  1810,  any  as- 
signee becomes  bankrupt,  having  100/.  of 
thel)ankrupt's  estate  in  his  hands,  his  cer- 
tificate shall  not  discharge  his  future  ef- 
fects. Per  Stat.  49  Geo.  3.  c.  121.  s.  6. 

717*  Where  an  assignee  had  purchased 
goods  at  a  sale  under  the  commission,  and 
became  bankrupt.  It  was  erdered  that 
such  of  the  goods  as  remained  should  be 
re-delivered  ;  and  that  the  value  of  what 
he  had  resold  should  be  proved  as  a  debt. 
Ezp.  Spongy  T.  1811.    1  Hose  133. 

718.  Where  an  assignee  becomes  bank- 
nipt,  with  money  in  his  hands,  his  estate 
shall  not  receive  any  dividend  in  respect 
of  his  proof  cinder  the  estate  of  which  he 
was  assignee,  until  full  reimbnrsement  of 
what  he  had  in  his  hands.  Hxp.  Bignold^ 
M.  1817.  2  Madd.  470.  Vide  Exp.  Gra- 
ham, 3  Ves.  &  B.  130.  2  Rose  74. 

719.  Where  part  of  a  bankrupt's  estate 
tiad  been  paid  into  the  bunk  in  the  names 
>of  three  assignees,  one  of  whom  had  ab- 
sconded, the  court  ordered  the  bank  to 
pay  the  money  to  the  remaining  assignees. 
jBxp.  Hunter y  T.  I8l6.  1  Meriv.  408. 
Vide  Eip.  pollins,  2  Cox  427- 

720.  if  an  assignee,  who  has  received 
effects,  became  bankrupt,  a  creditor,  un- 
der the  commission  in  which  he  was  as- 
signee, but  who  proved  his  debt  after  the 
bankraptcy  of  the  assignee,  is  not  entitled 
to  any  proof  under  the  assignee's  commis- 
sion. JElzp.  StouehousCf  £.  1820.  1  Buck 
531. 


(f)  Removal  or  Death  of  Assignees. 
721.  Where  assignees  die  or  are  re- 
moved|  the  new  assignees  cnnnot  revive, 


but  they  must  bring  a  supplemental  bill. 
Anon.  M.  1739-  1  Atk.  88. 

722.  The  court  will  not  proceed  to  a 
second  choice  of  assignees,  upon  a  sug- 
gestion that  some  of  them,  or  some  of  the 
creditors  live  abroad.  Nor  shall  an  as- 
signee be  removed,  unless  proved  that  ha 
has  neither  substance  or  integrity.  Eip. 
Gregnier,  T.  1744.  1  Atk.  91. 

723.  Where  a  bankrupt  assignee  is  re* 
moved,  both  he  and  his  assignees  must 
join  with  the  commissioners,  in  the  new 
asii>ignment  to  the  second  assignee,  Exp.^ 
Newton^  E.  1749.  2  Atk.  97- 

724.  Ordered,  per  Loughborough,  C. 
8th  March,  1794,  That  if  any  assignee 
shall  become  bankrupt,  he  shall  be  re- 
moved, and  that  upon  the  death  or  bank- 
ruptcy of  an  assignee,  the  commissioners, 
upon  the  application  of  one  or  more  cre- 
ditors, entitled  to  vote  in  the  choice  of 
assignees,  shall .  give  notice  in  the  Ga- 
zette of  their,  meeting  to  choose  a  new 
assignee;  at  which  meeting  the  creditors 
shall  proceed  to  a  new  choice,  and  that 
all  proper  parties  shall  Join  in  an  assign- 
ment, to  vest  the  bankrupt's  estate  in  the 
new,  solvent,  or  surviving  assignees,  and 
that  where  any  assignee  shall  be  bank- 
rupt, the  commissioners  under  his  com- 
mission, shall  take  an  account  of  all  tho 
property  come  to  his  hands,  making  just 
allowances;  and  that  what  shall  remain  ia 
specie,  together  with  all  books,  papers, 
and  writings,  shall  be  delivered  over  to 
the  remaining  or  new  assignees,  who  shall 
be  admitted  to  prove  what  balance  may 
appear  to  be  due  from  the  bankrupt  as-* 
signee ;  and  for  the  better  taking  the  ac- 
counts, all  parties  shall  attend  the  commis- 
sioners, to  be  examined  on  interrogatories, 
and  shall  produce  all  books,  papers,  &c. 
as  they  shall  direct.  4  Bro.  C.  C.  548. 

725.  Where  one  assignee  purchased 
the  bankrupt's  estate  for  himself,  and  the 
other  permitted  it,  Ld.  Ch.  removed  them 
both,  and  ordered  a  rc-sale  ;  the  assignee 
to  account  for  any  profit  upon  the  re-sale, 
but  if  it  should  not  produce  so  much, 
then  to  bo  held  to  his  purchase.  Exp. 
Reynolds,  M.  1800.  5  Ves.  707. 

7^26,  Where  all  the  assignees  of  a  bank- 
rupt were  dead,  and  the  heir  at  law  of  the 
survivor  was  an  infant,  Ld.  Cb.  made  an 
order,  under  5  Geo.  2.  c.  30.  s,  31.  that 
the  commissioners  should  execute  a  new 
bargain  and  sale  and  assignment.  Exp. 
Bainbridge,  T.  1801.  6  Ves.  451,  Exp. 
LemanyllASOr.  13  Vos.  2r5. 
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Rtmoval  or  Death  of  Assignees, 

737-  The  principle  upon  which  an  as- 
signee may  be  removed  requires  either 
iome  imputation  of  misconduct  in  him ; 
or  where  an  account  is  to  be  taken,  that 
it  cannot  be  taken  so  conveniently,  and 
justly  while  that  person  remains  assignee. 
£xp.  SurUesy  H.  1806.  12  Vm.  13. 

728.  An  assignee  permanently  jn  Scot- 
land was  removed,  for  there  the  process 
of  the  Chancellor  cannot  reach  him.  Exp. 
Gretfy  II.  1807.  13  Ves.  274. 

729.  Where  an  assignee  had  abscond- 
ed, and  could  not  be  heard  of,  Manners^ 
C.  directed  a  meeting  of  the  creditors  to 
elect  a  new  one,  aAer  some  doubts  on  the 
occasion.  Exp.  Higetnx^  T.  1809.  1 
Ball  &  Be.  218.  Vide  Exp.  Baiubridge, 
6  Ves.  450.    Exp.  Leman,  13  Ves.  271. 

730.  The  court  cannot  order  an  infant 
heir  of  the  deceased  assignee  of  a  bank- 
rupt to  convey,  as  the  bankrupt's  estates 
vested  in  him  by  the  death  of  his  ances- 
tor, but  the  petition  may  be  amended,  and 
the  order  made  under  the  stat.  7  Ann,  c. 
19.  Exp.  Beddam,  T.  1812.  1  Rose  310. 
Vide  Exp.  Bainbridge,  6  Ves.  451.  Exp. 
Leman,  13  Ves.  271. 

731.  Ld.  Ch.  will  dismiss  with  costs  a 
petition  to  remove  a  bankrupt  assignee 
for  the  order  of  26th  March,  1794,  has 
rendered  it  unnecessary.  Exp,  Watts^  T. 
1813.  1  Rose  436, 


-^Cimmimonir^  Asiignmini. 

732.  Where  an  assignee  has  profied  bi» 
debt,  and  upon  petition,  an  action  was 
directed  against  nim  to  try  his  right  to 
property  of  the  bankrupt,  alleged  to  have 
been  fraudulently  delivered  to  him  by  the 
bankrupt  on  the  eve  of  the  bankruptcy^ 
he  cannot  dispute  the  validity  of  the  com- 
mission, biit  at  the  hazard  of  his  proof. 
Exp.  Jeeksf  T.  1813.  1  Rose  393. 

733.  Where  one  of  two  assignees  went 
abroad  the  other  petitioned  for  the  choice 
of  a  new  assignee,  that  the  bargain  and 
sale  might  be  vacated,  that  a  new  bargain 
and  sale  might  be  extended  to  the  peti- 
tioner and  the  new  assignee,  and  that  ser- 
vice of  the  petition  at  the  last  place  of 
residence  of  the  absent  assignee  might  be 
good  service.  On  an  affidavit  of  service 
of  tho  petition  at  the  last  place  of  abode, 
an  order  was  made  accordingly.  Exp. 
Bcmbonotu^  H.  1818.  3  Madd.  23. 

734.  Where  an  assignee  retires,  he 
must  give  security  (to  be  approved  of  by 
the  Master)  to  protect  the  estate  against 
any  costs  that  may  be  occasioned  by  his 
retiring.  He  must  also  pprmit  the  new 
assignee  to  use  his  name  in  all  actions  at 
law.  Exp.  ThorUy^  T.  1818.  1  Buck 
231.   3  Madd.  273. 


See  more  of  bankrupt  or  insolvent  as- 
signees, po$t^  s.  xvii. 


BANKRUPT  VII, 


Of  the  Commissioners*  AMsignmerU. 

(a)  What  shall  pass  to  the  Assignees  by  the  Assignment^  or  Bargain  and  Sakf 
and  what  shaU  not  pass  thereby  ^  and  of  the  vacating  thereof  (b)  In 
what  cases  the  Wife*s  Fortune  shaU  belong  to  the  AssigneeSf  and  where 
the  same  shall  he  protected. 


(a)  What  shall  pass,  4*c  (ut  supra.) 

733.  A  legacy  given  to  the  bankrupt 
before  the  commission,  will  pass.  Toul' 
Sony.  Grout,  H.  1701.  2  Vern.  432. 

736.  If  A.,  a  trader,  gives  a  judgment 
to  B.,  and  agrees  to  sell  to  C  for  a  va- 
luable consideration,  and  then  becomes 
bankrupt,  the  judgment  will  bind  the 
lands  in  the  hands  of  C,  but  what  C.  was 
to  pay  the  bankrupt,  shall  be  liable  to  the 
bankruptcy.  Orlebar  v.  Fletcher,  M. 
1721.  I  P.  W.  737. 

737*  Lessee  for  years,  under  a  restric- 


tion of  alienation,  and  power  of  re-entry 
in  such  case,  died,  his  executors  eotereci 
and  enjoyed,  and  then  became  bankrupt. 
The  assignees  sold  thb  lease  to  plaintilT 
for  50/.  the  lessor  insisting  upon  the  for* 
feiture,  ejected  him ;  per  curiam,  the  cein- 
missioners'  assignment  being  by  authority 
of  a  statute,  will  supersede  the  private 
agreement,  and  the  assignment  by  the  as- 
signees to  the  plaintiff  is  no  breach  of  the 
condition,  but  good.  Goring  v.  Warner, 
M.  1725.  7  Vin.  Ah.  85.  pi.  9. 
736.  A.,  seized  of  a  copyhold,  with  e 
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cmtom  of  free  beDch.  A.»  on  marriage, 
settled  this  estate,  reserving  a  power  to 
efaarge  his  land  with  SOO/.  portion  for 
younger  children,  and  further,  with  3(M. 
for  payment  of  his  debts.  A.  became 
bankrupt  and  died,  without  performing 
the  articles  or  executing  bis  powers.  The 
assignees  brought  their  bill  to  have  3001. 
raised  for  the  creditors,  and  the  children 
brought  theirs  to  have  (heir  fortunes 
raised.  Lid.  Ch.  compared  the  power  of 
charging  (he  land  with  debts  to  a  power 
of  revocation  left  unexecuted,  for  which 


518.  where  it  was  held,  that  property  'm 
the  possession  and  disposal  of  a  bankrupt, 
passes  to  the  general  creditors  by  this 
statute. 

744«  A  share  in  a  trade,  mortgaged  to 
a  partner,  must  be  delivered,  or  it  is  a  de- 
lusive credit.     S.  C. 

745.  The  provbions  in  the  act  with 
respect  to  legal  Interests  must  be  followed 
as  to  equitable  ones.  Ckoses  in  action 
are  therefore  included  in  the  words, 
<*  goods  and  chattels,''  and  are  within  the 
meaning  of  the  act,     S.  C. 

746.  Creditors  are  entitled  to  the  bank- 


creditors  shall  have  a  remedy  against  the  l 

heir,  and  decreed  the  settlement  to  be  I  rupt's  life-interest  in  his  w'lte'*  ehosei  in 

strictly  executed  by  the  assignees,  as  it  action.  Fitzcr  v«  Fiizerj  H.  1742.  2  Atk. 

must  have  been  by  th^  bankrupt,  and  the   515. 

reversion  in  fee  to  go  to  the  assignees. —  I     747«  All  future  personal  estate  until 

Jordan  v.  Savage,  M.  1733.    2  £q.  Ah.   the  bankrupt's  certificate,  passes  by  the 


102.  pi.  S. 

739*  A  partner  in  a  mercantile  house, 
embezzled  the  partnership  property,  and 
contracting  separate  debts,  became  bank- 
rupt. The  assignees  seized  the  partner- 
ship effects,  and  received  the  debts  ;  on  a 
bill  filed,  they  submitted  to  do  as  the  court 
should  direct.  Decreed,  an  enquiry  into 
the  bankrupt's  share  and  interebt  in  the 
trade,  which  shall  be  subject,  first  to 
make  good  what  he   had  embezzled,  and 


assignment,  and  vests  in  the  assignees^ 
but  as  to  new  acquired  real  estate,  there 
must  be  a  new  bargain  and  sale  ;  there- 
fore, no  second  commission  can  issue  until 
the  bankrupt  has  obtained  his  certificate 
under  the  first.  JEzp,  Proud/ooi,  E. 
1743.     2  Atk.  252. 

74S«  The  court  will  not  carry  a  volun- 
tary conveyance  by  a  bankrupt,  into  exe- 
cution against  his  assignees.  Secusy  of 
a  conveyance  for  good  consideration  be- 


the  residue   applied  to  pay  his  separate  fore  the  bankruptcy.   Tyrrelv.  Hope,  C 


debts.     Crross  v.  Dufrcsnajft    1734.     2 
£q.  Ab.  111.  pi.  5. 

740.  An  assignment  of  a  ship  at  sea 
for  good  consideration,  may  be  valid 
against  assignees,  though  no  possession. 
SecuSf  of  goods  on  land.  Bourne  v. 
Dodgsonj  M.  1740.    1  Atk.  154.    Bam. 

207. 

741.  An  owner  of  hoys  mortgages 
them,  and  is  suffered  by  the  mortgagee  to 
use  them  for  three  years,  they  may  be 
aold  under  the  mortgagor's  commission. 
S.  C. 

742.  On  the  construction  of  21  Jac.  I. 
c.  19.  s.  11.  it  was  determined,  that  if  a 
person  advances  money  on  a  conditional 
sale  of  goods,  and  does  not  insist  on  the 
delivery,  he  confides  in  the  credit  of  the 
vendor,  and  not  on  the  particular  securi- 
ty, and  therefore  he  oug^t  to  come  in  as 
a'  creditor.  Ryal  v.  RoUe^  H.  1 749.  1 
Atk.  165  to  185.     1  Ves.  348  to  375. 

743.  The  statute  21  Jac.  1.  extends  to 
conditional,  as  well  as  absolute  sales,  and 
the  general  view  of  it  is  to  prevent 
traders  from  gaining  a  delusive  credit.    S. 


1743.  2  Atk.  562. 

749.  B.,  after  marriage  fn  1718,  con- 
veyed his  real  estate  to  trustees,  in  con- 
sideration of  5s.  and  other  good  consi- 
derations; in  trust  for  himself  for  life, 
then  to  his  wife  for  life,  remainder  to 
his  eldest  son  if  he  survived  them,  the  re* 
roainder  to  the  second  son,  &c.  B.  be- 
came bankrupt ;  this  conveyance  falls  di* 
rectly  within  1  Jac  1.  c.  15.  s.  5.  and 
therefore  the  trustees  were  directed  to 
convey  to  the  assignees  of  B.  It  is  ne< 
cessary  to  prove  .on  IS  Eliz.  that  the  per* 
son  was  indebted  inrhen  the  settlement 
was  executed.  Walker  v.  Burrows^  hU 
1745.  1  Atk.  93. 
^  750.  Before  the  marriage  of  G.  S., 
his  wife's  father  covenanted  to  pay  him 
1000/.  on  the  marriage,  and  that  bis 
heirs,  executors,  &c.  should  pay  G.  S. 
500/.  six  months  after  his  death,  and 
G.  S.  by  same  deed,  contracted  to  give 
security  by  specialty,  to  pay  1000/.  six 
months  after  his  death,  to  his  wife  if  she 
survived.  Accordingly,  three  days  after 
marriage,  be  gave  a  bond,  and  then'  be- 


C.     And  sec  Exp.  Smith,  1  Yes.  &  B.  camtfliankrupt,  but  before  bankruptcy, 
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and  after  the  father's  death,  he  assigned  |  which  was  a  cause  of  forfeiture,  to  dis" 

miss  him,  and  admit  B.  upon  payment  of 
850/.  and  the  alienation  fine.     S«  C. 

756.  All  the  real  and  personal  estate 
of  a  bankrupt  vests  in  the  assignees  from 
the  time  the  act  of  bankruptcy  is  commit- 
ted, and  it  controuls  all  subsequent  acts,  ^ 
so  that  a  sale  of  goods  by  tlie  bankrupt 
afler  the  act,  is  a  sale  of  the  creditor's 
property,  for  which  the  assignees  may 
maintain  trover.  So  it  is  with  the  pay-< 
ment  of  money.  Billon  v.  Hyde^  M, 
1749.     1  Ves.  328.     1  Atk.  126. 

757*  A  trader  advanced  half  the  money  ' 
for  the  renewal  of  a  lease,  the  lessee  giving 
a  note  to  pay  the  money,  unless  he 
should  by  will  give  the  estate  to  one  of 
his  children.  He  bequeathed  the  estate 
to  his  daughter^  and  the  father  becoming 
a  bankrupt^  a  moiety  of  the  estate  vested 
in  his  assignees,  under  1  Jac.  1.  c.  1^« 
Fryer  v.  Flood^  T.  1782.  1  Bro.  C.  C. 
160. 

758.  Money  of  the  wife  is  by  settle- 
ment to  be  lent  to  the  husband,  at  four 
per  cent,j  but  without  interest  till  he 
should  decline  trade,  then  the  interest  to 
bo  paid  to  him  for  life,  remainder  to  his 
wife  for  life,  remainder  to  his  children.— 
The  husband  becomes  bankrupt ;  the  as- 
signees are  entitled  to  thi?  interest  for 
his  life.  Slraiton  v.  Hale,  11.  1780.  2 
Bro.  C.  C.  490. 

759-  A  real  and  personal  fond  was  or- 
dered to  be  converted  into  money ;  tho 
interest  to  be  paid  to  the  bankrupt's  wife 
for  life,  without  further  disposition.  The 
third  part  of  the  p/^rsonal  estate,  which 
belonged  to  the  wife  as  one  of  the  next 
of  kin,  on  the  death  of  the  testator : — 
Held  to  be  an  interest  so  vested,  as  to 
go  to  the  husband's  assignees,  and  not  a 
new  interest  arising  to  the  hushnnd  on  her 
death.  Robinson  v.  Taylor,  E.  1789-  2 
Bro.  C.  C.  589.  ' 

760.  The  right  to  sue  for  money  lost 
at  play,  by  J)  Ann.  c.  14.  is  a  vested  in- 
terest, and  passes  to  the  assignees  of  a 
bankri?pt.  Brandon  v.  Sands,  M,  1794. 
2  Ves.  jun.  514. 

761.  Bond  upon  marriage,  to  pay  a  suw 
of  nioney  to  thb  husband,  which,  upon 
certain  contingencies  to  be  determined 
upon  \\\s  death,  was  declared  to  be  sub- 
ject to  the  trusts  of  the  settlement  for  his 
wife  and  p)iildren«  The  husband  beca^n^ 
bankrupt,  and  payment  was  decreed  tq 
his  assignees.  Studdyv,  Tingcomhe,  M, 
1 800.  5  Ves,  Gy 5. 


the  500/.  to  plaintiff  as  a  security  for  a 
debt.  Upon  a  bill  by  plaintiff  against  the 
father's  executors,  and  the  husband's  as- 
signee, Ld.  Ch.  directed  the  executors  to 
account  to  plaintiff  for  the  500/.  which 
was  never  the  wife's  money,  but  the  hus- 
band's, and  said,  if  he  were  to  stand 
neuter,  the  husband's  assignees,  who  had 
the  legal  estate,  and  less  equity  than  the 
plaintiff,  might  receive  the  money.  Brett 
v.  Forcer  J  H.  1746.     3  Atki  403. 

751.  Where  a  wife  has  a  diemand  in 
her  o^n  right,  and  the  husband  applies 
in  her  right,  if  there  be  no  agreement  on 
her  behalf  before  marriage,  the  court  will 
take  care  of  her.  ,S.  C. 

752.  If  the  husband  had  not  been  a 
bankrupt,  and  had  brought  a  bill  for  per- 
formance of  tho  father's  covenant,  he 
could  only  have  been  compelled  to  give 
a  bond,  and  the  wife  must  have  taken  her 
chance,  and  an  assignee  shall  not  be  in  a 
worse  r.oadition  than  an  assignor,  but  it  has 
often  been  held  he  should  be  in  a  better. 
S.  C. 

753.  R.  purchased  the  office  of  Under 
Marshal  of  London  for  900/.  ivith  a  sa- 
lary annexed,  and  became  bankrupt ;  his 
assignees  applied  to  the  corporation  fur 
liberty  to  sell  the  office,  tendering  the 
alienation  fine,  bat  they  refused,  without 
the  consent  of  R.,  which  he  withheld. 
On  petition,  Ld.  Cb.  thought  the  as- 
signees might  sell  the  office  by  anticipa- 
tion, as  it  did  not  concern  the  adminis- 
tration of  justice,  and  consequently  was 
not  within  5  &  6  Cdw.  6.  c.  IG.  though  it 
is  clefirjy  within  34  8z  25  H.  8,  ^.  4.  and 
13  Eliz.  C.7.  Exp.  Butler,  T.  If49.  1 
Atk.  2 10  to  215.     Amb.  73. 

754.  Upon  R.'s  refusal  to  surrender, 
the  assignees  obtained  an  order  to  sell 
his  office,  when  B,  agreed  with  them  for 
the  purchase  at  850/.  and  he  was  pre- 
sented to  the  court  of  aldermen,  who  ap- 
proved him,  and  were  ready  to  admit  him 
on  the  bankrupt's  surrender.  P.  again 
refused,  and  Ld.  Ch.  ordered  him  to  be 
committed,  whereupon  he  absconded  ^— 

755.  An  application  was  then  made  to 
the  court,  to  order  the  mayor  and  aider- 
men  to  admit  B,  Ld.  Cb.  said,  he  could 
not*  make  such  order,  nor  supply  the 
want  of  a  surrender,  as  in  the  case  of  a 
copyhold.  But  for  the  furthrranco  of 
justice,  Ld.  Ch.  recommended  it  to  the 
e<M-poration    I'pou.   R.'s  non-attendance, 
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762.  A  purchase  made  by  a  man  in  i  became  bankrupt :  Held,  tKat  tW  sfaarea 
the  joint  names  of  himself  and  his  wife,  were  not  within  the  meaning  ofth^  bank- 
if  he  was  a  trader  at  the  time,  and  af-  rupt  act,  1 1  &  13  Geo.  3.  c.  6.  &  9«  iiMS* 
terwards  became  a  bankrupt,  is  void  as.  much  as  T.  was  himself  the  '^  true  owner 
against  the  creditors  within  the  statpte  and  proprietor  therof,^'  subject  however 
1  Jac.  1.  c.  15.  s.  5.     So,  if  the  purchase  to  ibe  debu  and  legacies  of  W. ;  for  the 


was  made  with  his  wife's  money  pre- 
viously received  by  him  and  disposed  of 
as  his  own.  Glauter  v.  HtweTy  T.  1802. 
8  Ves.  195.  T.  1803.  9  Ves.  12.  11  Ves- 
377.  Vide  Walker  r.  Burrows,  1  Atk. 
93.  Crisp  xu  Pratt,  Cro.  Car.  548.  Lil- 
ly ».  Osborn,  3  P.  W.  298.  Tucker  v. 
Cosh,  Style,  288. 

763.  A  creditor  in  England,  and  sub- 
ject to  the  bankrupt  laws,  having  at- 
tached the  estato  of  a  bankrupt  abroad, 
must  restore  it.  $0  in  Scotland,  real 
estates  are  frequently  sold  under  com- 
missions of  bankruptcy.  Btnfidd  v. 
Solomonsy  T.  1 803.  9  Ves.  80,  8 1 .  Vide 
Hunter  v.  Potts,  4  T.  R.  1 82.  Sills  v. 
Worswick,  1  H.  Bla.  665.  Philips  v. 
Hunter,  1  H.  Bla.  402.  Vide  etiam 
Cathcart  v.  Blackwood,  I  Co.  B.  L.  289- 

•  Cull.  B.  L.  105. 

764.  Though  debts  in  general  are 
within  the  statute  21  Jac.  1.  c.  19.  s.  10, 
ll.  mortgages  of  real  estate,  whether 
original  or  by  assignment,  though  also  se- 
cured by  bond  or  covenant,  aie  not. 
The  consequence  b,  that  if  they  remain 
in  the  possession,  order,  and  disposi- 
tion of  the  bankrupt,  at  the  time  of  the 
bankruptcy,  they  will  pass  by  the  as- 
signment to  the  assignees;  in  order 
therefore,  completely  te  divest  the  bank- 
rupt of  such  debts,  he  must  have  done 
every  thing  that  is  equivalent  to  a  deli- 
very of  moveable  personal  chattels,  viz. 
An  assignment  and  delivery  of  the  secu- 

^  rity,  if  any,  and  notice  to  the  debtor  of 
the  assignment.  Jones  v.  Gibbons^  E. 
1804.  9  Ves.  410.  Vide  Ryal  v.  Rowles, 
1  Ves.  348.  375.^    Vide  etiam,  antCy  s.  v. 

7G5v  An  uncertificated  bankrupt,  in 
geheral,  can  acquire  property  onlv  for  his 
•creditors;  therfore,  when  he  lias  en- 
tered into  a  copartnership  trade,  the 
creditors  of  that  partnership  have  no 
equity  agajilA  his  assignees  £c>r  an  ac- 
count o^the  property  used  or  acquired  by 
bim  in  such  partnership,  so  as  to  apply  it 
tQ  ^he  discharge  of  their  own  debts.  Ev- 
erett  v.  Backhouse,  T.  1804.  10  Ves. 
D4. 

766.  T.  held  shares  in  a  trading  com- 
pany, in  trust  for  W*,  who  by  his  will 
appointed  T.  his  residuary  legatee ;  T. 
continued  in  possession  of  thQ  shares  and 


object  of  that  act  is  to  prevent  deceit  by 
a  trader,  arising  from  the  visibl&iposses- 
sion    of  property   to   which  he    is    not 
entitled,  that    is,  where  th6«  possession 
is  not    in   the  true  owner,  but  in .  on* 
whom  the  true  owner  onconscientiously 
permits  to    have    it.    And  the  circum-* 
stance  that  credit  has  been  given  on  the 
faiih  of  the  property,  will  not  bring  the 
case  within  the  act,  neither  is  a  forfeiture 
of  the  property  by  the  owner,  the  effect  of 
the  statute.^  Joy  y   Campbell,  T.  1804. 
1  Sch.  Si  Lef.  328.     Vide  Edwards  v. 
Harben,  2  T.  R.  587.     Collins  v  Forbes, 
3  T.  R.  316.  Jarman  0.  Woolston.S  T.. 
R.  618.     Manton  e.  Moore,  7  T.  R.  67i^ 
Gordon  v.  East  India  Company,  7  T.  1^ 
228.    Bryson  9.   Wyllie,  1  Bos.  Ss  Puk 
83.  (n.) 

766.  Property^ may  be  limited  to  m 
man  to  go  -over  in  certain  events,  as 
bankruptcy,  but  while  it  remains  his  pro- 
perty, It  mu^t  be  subject  to  all  the  inci- 
dents of  property  in  general,  and  conse* 
quently  to  the   payment   of   his  debts» 
Therefore,  where  there  was  ai  trust  ta  pay 
the  dividends  ef  a  fund  from  time  to  time^ 
into  the  hands  of  a  man,  or  on  his  proper 
order  or  receipt,  subscribed  with  his  own 
hand,  and  that  the  same  should  not  be 
grantable,  trans ferrable,  or  otherwise  as- 
signable',  by  way  of  anticipation  of  any 
unreceived  payment,  or  any  part  there- 
of, and  on  his  decease,  that  the  principal 
should  be  paid  to  such, persons,  as  in  a 
course  of  administration  would  become 
entitled  to  his  persona)  estate,  and  as  it 
had  beep  his  personal  estate,  and  he  had 
died  intestate.     The  court  held  this  aa 
interest  for  life  in  the  dividends,  and  as^ 
signable  under  a  commission  of  bankrupt- 
cy against  the  legatee,  but  with  a  limita- 
tion over,  of  the  principal,  to  those  en- 
titled under  the  statute  of  distributions  (a) 
observing,  that  this  case  differed  from  the 
right  of  a  married  woman   to  dispose  of 
property  settled  to  her  separate  use,  to  be 
paid  into  her  own  hands  on  her  receipt^ 
Sec.  (b")  unless  restrained  to  payment  not 
by  anticipatioir.     Brandon  v.  RobinsoHf 
M.  1811.  18  Ves.  429. 1  Rose  197-   Vide 

(a)  Foley  v.  Burnell,  1  Bro.  C.  C  274, 

(b)  Pybus  V.  Smith,  1  Ves.  jun.  189.  S 
Bro.  C.  C.  340. 
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775.  ladofstDg  a  bill  of  sale  is  Dot  an 


Wiai  ihuU  not  pHss  thereby. 

768.  Lessee  for  years  becomes  bask* 
tupty  his  assignees  have  no  benefit  of  the 
covenant  for  renewal  at  the  end  of  the 
term,  the  clause  in  the  statute  being, 
tthat  the  assignee  may  perform  conditions 
|)erformable,  and  not  broken.  Vande* 
nimker  y.  DfJborough,  £.  1689-    1  Vern. 

7^.  A.  on  his  son's  marriage,  cove- 
aants  for  his  life  to  pay  his  son  an  an* 
Buity;  thi^  /ion  becomes  bankrupt,  his 


assignment,  unless  goods  are  directed  to 
be  delivered  to  the  assignees.     S.  C. 

776.  The  clause  in  21  Jac.  1.  tba|  all 
goods  in  the  possession  of  a  bankrupt, 
whereby  he  gains  a  general  credit,  shall 
be  liable  to  his  creditors,  relates  only  to 
goods  which  the  bankrupt  has  in  his  own 
right.  En^.  Marsh,  T.  1744.  1  Atk.  159- 

777.  M.  sold  to  F.  and  G.,  two-thirds 
of  500  barreb  ef  tar,  one-third  to  be  con- 
signed for  sale,  on  bis  own  account  and 
risk,  and   he  to   sustain  all  charges  of 


assignees  sh^l  not  have  the  benefit  of  I  shipping.  Sec.    M.  caused  the  tar  to  be 


this  covenant.  Moysts  v.  lAttle,  JM«  I69O. 
3  Vern.  194. 

770.  Bond  from  A.  to  B.,  for  payment 
of  money,  B.  assigns  it  to  €•  to  secure 
a  debt,  B.  becomes  bankrupt,  C  shall 
hold  the  bond  in  equity.  Peters  v. 
Soamesy  H.  1701.  2.  Vern.  428. 

771.  A.  iras  indebted  to  B.  by  bond, 
tfiul  B.  to  A.  for  rem,  B.  assigned  A.'8 
l>ond  to  C.  bona  fide.  Whether  A.  shall 
retain  ifie  rent  due  out  of.  the  hood  ? 
thAitatWy  S9d  per  C  S.  stoppage  seems 
to  be  a  good  equity.     S.  0. 

772.  A  bankrupt  is  in  possession  of 
goods  to  sell  in  trust,  they  shall  not  pass. 
C^penum  V.  Gallant,  T.  1716.  1  P.  W. 
914.  A  deed  made  by  a  trader,  two 
months^  before  his  bankruptcy,  for  secur- 
ing his  children's  fortunes,  out  of  interest 
monies  in  his  hands,  is  good,  for  the  as- 
signees can  take  nodiing  by  the  assign- 
ment but  what  the  bankrupt  can  honestly 
assign.  Cock  v.  Ooodfdhw,  E.  1722. 
10  Mod.  495.  So  a  bona  fide  assign- 
ment of  choses  in  action,  is  good  against 
creditors.     S.  C. 

773.  R.  W*  and  his  partner  gave  a 
bond  to  H.  for  1200/.  and  by  deed,  as- 
signed to  his  order,  the  goods  in  two 
ships  at  sea,  as  also  thirteen  bills  of  la- 
dings and  (he  po|ici«s  of  insurance ;  the 
latter  indorsed  to  H.  but  the  former  not. 
R.  W.  becoming  bankrupt,  his  assignees 
filed  a  bill  for  the  goods,  insisting  that 
R.  W.  acted  as  visible  owner,  and  that 
H.  had  no  possesision.  8ed  per  cur.  R. 
W.  did  all  he  could  to  show  a  right  in 
H.,  who  shall  detain  tho  ship  and  cargo 
tiM  his  1200/.  and  interest  be  paid,  for 
this  case  is  not  within  21  Jac.  ].  c.  19. 
Brown  y.  Heatkcote,  M.  174(5.  1  Atk. 
160. 

774.  An  assignment  of  an  outward 
bound  cnrero,  is  a  complete  contract, 
without  delivery  to  the  assignee^    S.  C; 


put  into  his  own  warehouse,  for  the  pur- 
poses of  the  agreement.  F.  and  G.  paid 
M.  the  amount  of  two-thirds,  and  M. 
made  out  a  bill  of  parcels  ;  M.  then  be-* 
came  bankrupt,  and  bis  assignees  took 
.  the  tar  in  his  warehouse.  This  held  not 
to  bo  within  21  Jac.  1.  c.  19.  but  a  mere 
temporary  custody,  until  F.  and  6.  could 
ship  thoir  two-thirdi  of  the  tar,  which 
they  were  entitled  to  do.  Btp.  Flyn, 
M.  1748.     1  Atk.  183. 

778.  K.  being  indebted  to  petitioner, 
gave  him  a  note  on  demand,  with  a  de* 
posit  of  two-sixteenths  of  a  ship,  and  an 
undertakine  to  mortgage  tbern*    K.  paid 
part,  and  tnen  borrowed  one  bill  of  sale^ 
pretending  to  show  it  to  a  purchaseri 
but  never  returned  it.    K.  became  bank- 
rupt, and  then  petitioner  applied  to  have- 
the  remaining  bill  of  sale  sold,  and  the 
produce  applied  towards  his  debt.    Upei» 
the  questions,  whether  the  shares  of 'a 
ship  not  at  sea  are  within  21  Jac.  1.  c  19*' 
s.  10,  11.  whether  a  transfer  of  a  bill  of 
sate  is  a  sufficient  delivery  of  possession,, 
and  whether  it  is  affected  by  the  registry  f 
Ld.  Ch.  said,  according  to  the  general, 
rule,  possession  must  bo  given :  but  aa 
to  the  shares  of  a  ship,  there  cnn  be  no 
more  than  a  deposit  of  the  bill  of  sale, 
with   an    undertaking   to   mortgage    it. 
Here  it  docs  not  appear  tho  ^nkrupf 
ever  acted  a^  owner  after  the  deposit* 
Ld.  Ch.  did  not  recollect  whether  the 
registry  act  affected  a  share  only. — Or- 
dered, the  remaining  share  to  be  sold 
before    the  commissioners,  the  produce 
applied   towards   the    petitioner's   debt, 
and  the  deficiency,  if  any,  to  be  proved 
under  the  commission.  Erp.  Stadlgroom^ 
T.  1790.^   I  Ves.  jun.  l63.     Et  vide  26 
Geo.  3.  c.  6^  s.  17-  by  which  the  bill  of 
sale  must  recite  the  registry,  though  oiily 
intended  as  a  security.    Rolleston  v,  Hib- 
bert,  3  T.  R.  406. 
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779*  I*  S«  gav«  bis  dai^ter  (buik- 
hipt's  wife)  hit  watch,  jeweb,  china,  and 
household  goodii  to  bii  at  her  diaposal,: 
ami  to  do  therewith  as  she  should  think 
fit.  This  b  a  bequest  to  hersefMurate 
use^and  shall  pass  not  to  the  assignees. 
JSrk  V*  Pauling  17^3.  7  Yin.  Ah.  9d. 
pi.  43. 

780.  I.  S.,  not  in  debt,  nor  a  trader, 
mad^  a  voluntaiy  settlement  on  k'u  child, 
16  years  after  his  became  a  trisder  and  a 
bankrupt  :'^Hj^,  not  withni  1  Jac  1.  c. 
Id.  8.  5.  and  good,  on  the  authority  of 
Crisp  V.  t^raU,  Cro.  Car.  548.  LUl^  ▼ 
OAom,T.l7S4.  3 P.  W.  298.  £l  «k^ 
Fryer  t^  Flood,  1  Bro.  C.  G.  160. 


the  money.    Eip.  BgasSfM.  if 4$.  1 
Atk.  124. 

783.  H.,  a  siUcBiaOy  and  F.,  a  dealer 
in  coab,  were  partners  io  both  trades. 
They  dissolved  aad  exchanged  releeMS. 
F.  took  upon  faSm  the  debts  of  the  ceal 
trade,  and  H.  of  the  silk  trade,  and  tbe 
credits  were  assifDed  accordingly.  H. 
died*  and  F.  became  bankrapt.  The 
messenger  seised  H.'s  effectt,  and  wa» 
lamed  ent  of  possession.  Fer  tur.  the 
seisiire  ought  not 'to  have  been  made ;  for 
by  the  rebase,  the  property  of  the  silk 
trade  vested  in  H. ;  hot  his  represenu- 
live  should  have  asserted  his  right  at  laW| 
and  not  turned  out  the  messenger.     Exp. 


781.  A.  by  will  gave  two  legacies  of  |  Tilaef ,  H.  I746.  1  Atk.  136, 
5002.  each  to  his  daughteri  the  wife  of 
I.  S.  an  inlanty  for  her  sole  and  separate 
use,  she  being  marriedi  without  settle- 
ment. A  decree  was  obtained  for  pla« 
cing  out  these  legacies,  ibr  the  wife's  se« 
parate  benefit,  i.  S.  obtained  an  order 
to  have  one  500/.    I.  S.  (and  his  wife,  1 73.    Neither  is  the  place-of  a.  Jew  bre- 


784.  The  efilce  of  Serjeant  at  Mace, 
in  London,  is  not  saleable  under  a  bank- 
ruptcy, neither  is  a  sworn  clerk  in  the 
six  clerks'  office,  for  they  conoein  the 
administratiott  of  justice.  Exp.  BuiUr^ 
T.  1749.     1  Atk.  210  to    215.    Amb. 


though  an  infant,)  assigned  this  500/.  to> 
secure  a  debt  to  O.,  aad  then  he  became 
bankrupt.  D.  brought  a  biU  agaiast  the 
assignees,  to  establish  tbe  assigmneot. 
Lord  King  decreed  the  assigaoient  good, 
and  the  residue  to  be  paid  to  ^he  assig* 
nees.  On  a  re-hearing,  car.  TMoty  C. 
adjudged,  that  where  a  husband  makes  a 
voiuotary  provision  to  take  place  after 
bis  death,  it  is  fraudulent ;  but  here  it  Is 
set  apart  immediately.  Ld.  Ch.  admit- 
ted, that  if  the  feme  bad  been  so/e,  the 
assignment  bad  not  been  good ;  but  as  a 
fome  covert  J  it  was  stronger;  and.  though 
in  cases  of  mere  powers,  infants  may 
execute  where  nothing  inoves  from  them, 
yet  this  is  an  interest  which  canaot  be 
departed  with  in  equity  by  ao  iniaat, 
more  than  by  an  infant's  assignaaent  of  a 
legal  estate  at  law.  Decree  varied.  Hat' 
sey  V.  Badhamj  It.  1734.  %  Eq.  Ah*  154. 

pi.  19* 

782.  D.  owed  K*  7U.9  sad  gave  him  a 
note,  vis.  *^  I  promise  to  pay  K.  the 
sum  of  71/.  £.  D."  H-  «wed  B. 
192  19«.  6d.  and  gave  him  D.'s  aote^  that 
he  might  receive  the  mon^  oa  ac- 
count, and  ift.  gave  a  receipt  m  it,  via. 
^<  Received  a  bill  for  7l/.  which,  when 
paid,  wUl  be  oa  account  of  T.  B.''  K. 
became  bankrupt,  bat  did  not  indorse  or 
assign  the  note  to  B*  K«'s  assignees  ap* 
tailed  for  and  received  the  71/*  The  as- 
signees of  K.  were  considered  as  trustees 
fer  B.,  and  were  ordered  to  pay  him 


ker  in  Loiidon.    Exp.  Lyons,  E.  1750.^ 
Amb.  89. 

785.  Merchants  abroad  draw  on  a 
cdrrespondent  for  a  particular  purpose^ 
and  remit  bills  to  answer  it.  The  cor- 
respondent becomes  bankrupt :  the  bills 
ilaaegotiated  must  be  delivered  up  by 
the  assignees,  or  the  money  received  mast 
be  pfaid  to  tbe  owners ;  for  the  intent  of 
the  bankrupt  laws  is  to  put  all  creditors 
on  an  equal  footing ;  and  the  assignees 
lake  subject  to  all  the  bankrupt's  equity. 
Exp.  Dutaasy  T.  1754.  2  Ves.  582.  1 
Alk.^2. 

786.  An  eitate  descended  to  a  bank* 
nipt,  after  she  had  obtained  her  certift* 
cate : — Held,  it  did  not  go  to  tbe  as- 
signees, for  it  was  not  that  kind  of  possi- 
bility meant  by  5  Geo.  2.  c.  30,  there  is 
no  persona  designata^  and  it  must  be  a 
poestbility  that  can  be  assigned^  or  rO' 
leased,  and  such  as  she  could  dtsolose  oa 
her  last  examination.  Moth  v.  Frome,  H. 
1761.  Amb.  394. 

737.  A.  by  deed,  assigned  the  cargoes 
of  two  ships  to  B.  and  C,  bnt  had  no 
charter-pietrty  or  bill  of  lading  to  deliver 
to  them.  On  the  arrival  of  one  of  the 
ships,  he  assigned  to  another  person, 
and  afterwards  committed  an  act  of 
bankruptcy :— Held,  that  B.  and  G.  not 
having  been  ready  to  take  possession  of 
the  ship  on  her  arrival,  had  thereby  per- 
mitted A.  to  continue  reputed  owner 
under  the  statute    of  21  Jar.  1.  c.  19- 
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PUIpot  T*  Williams^  T.  1764.  2  Eden 
231.  A  bill  of- lading  is  not  necessary 
to  the  transfer^  for  the  best  delivery  the 
case  will  admit  of,  will  take  it  oat  of 
.  the  statute ;  but  the  delivery  '  of  the 
grand  bill  of  sale  will  not  do  if  there  has 
been  an  opportunity  of  taking  possession  ; 
yet  where  a  ship  is  known  to  be  in  a  fo- 
reign, port,  the  mortgagee  need  not  take 
possession  till  her  arrival  in  Great  Bri- 
tain*  S^e  the  authorities  referred  to  by 
,Mr.  Eden. 

788.  A.  bequeathed  200/.  stock  to  B., 
in  trust  to   pay  the  dividends  to  C.   for 

.life,  and  then  on  C.'s  death  -to  divide  the 
principal  among  his  children.  £.,  a 
daughter  of  C,  married  F.,  who  became 
bankrupt  in  C.'s  life-time  : — Held>  F.'s 
assignees  not  entitled  to  E.'s  proportion 
of  this  stock.  Gayer  v.  Wilkinsony  M. 
1773,  cited  in  1  Bro.  C.  C.  44. 

789.  A  bankrupt  who  had  obtained  his 
certificate,  being  possessed  of  leasehold 
premises,  as  executor  and  residuary  le- 
gatee, mortgaged  them  to  secure  a  debt 
of  his  own,  and  afterwards  assigned  the 
equity  of  redemption  for  a  valuable  con- 
sideration ;  but  the  deed  recited,  that 
the  assignment  was  to  pay  the  debts  of 
the  testatrix.  The  assignee  took  an  as- 
signment of  the  mortgage,  a^nd  the  bank- 
rupt's certificate  having  been  adjudged 
frauduleijt,  his  assignees  under  the  bank- 
ruptcy claimed  the  lease  ;  but  held,  they 
had  no  right  against  the  lessee  for  a 
valuable  consideration.  Bedford  v.  Wood- 
Aam,  H.  .1790.  4  Yes.  40.  (n.) 

790.  A  specialty  creditor  has  a  right, 
under  the  bankruptcy  of  his  debtor's 
heir,  to  follow  the  real  assets,  or  the 
produce  of  them,  in  the  bands  of  the 
assignees.  Exp.  Morion^  T.  1800.  5  Yes. 
449. 

791-  Estates  which  have  descended 
after  the  bargain  and  sale  of  the  commis- 
sionerSy  and  before  the  bankrupt's  cer- 
tificate, are  the  property  of  the  bankrupt, 
and  do  not  vest  in  the  assignees,  except 
by  a  subsequent  assignment.  C  arleton 
v.  Leigkton^  T.  1806.     3  Meriv.  667. 

792.  Certificates  from  the  East  India 
Company  on  payment  into  their  treasury 
in  Iiidia^  and  a  navy  bill  remitted,  in- 
dorsed by  tl^  testator,  to  his  agent  in 
lluglntid,  being  at  that  time  a  creditor, 
if  they  did  not  pass  at  law  by  the  in- 
riorseuent,  were  held,  aAer  the  death  of 
both  {larties,  the  agent  having  become 
baijkrtij»t.   not  to  pass  in  equity*     Wil- 


liamson  v.TMmpson,H.  1810.     16  Yes* 
443.         •  . 

793^  A  bankrupt  seised  for  life  with- 
a  general  power  of  appointment ;  remain- 
der in  defadt  thereof  to  the  heirs  of 
his  bodyj  cannot  be  compelled  to  exer- 
cise that  power  in  favour  of  his  creditors. 
Thorpe  V.  Ooodally  M,  1810,  17  Yes. 
386,  460.  Vide  Ld.  Townsend  v.  Wind. 
2  Yes.  3. 

794.  Where  the  crown,  under  an  ex- 
tent against  a  bankrupt,  had  taken  ac- 
ceptances not  due  at  the  time  of  the 
bankruptcy,  on  which  credit  had  been 
given  him,  so  that  the  bankrupt  was  not 
indebted  at  the  time  of  the  bankruptcy  : 
Held,  that  the  assignment  of  the  commis- 
sioners should  prevail  over  the  extent* 
Exp,  Rowtony  T.IBIO.  17  Yes.  431. 
Vide  S.  C.  posty  lit.  Drade^  viti. 

795.  A  commission  vests  in  the  assig- 
nees of  a  bankrupt  all  his  property, 
wherever  situate,  and  will  preclude  cre- 
ditors in  Scotland  from  attaching  their 
debtors'  property  in  that  country,  and 
from  administering  it  in  a  course  of  dis- 
tribution under  process  of  registration  ; 
and  though  the  commission  does  not  in 
itself  operate  upon  the  bankrupt's  herit- 
able property  in  Scotland,  yet  it  imposes 
upon  him  a  legal  obligation  to  execute 
the  proper  conveyance,  and  do  the  ne- 
cessary acts  for  transferring  it  to  his  as^ 
signees.  It  seems  also  that  the  converse 
of  this  proposition  applies  to  the  case  of 
a  sequestration  in  Scotland,  and  that  it 
would  preclude  English  creditors  from 
suing  out  a  commission  against  a  debtor, 
who  was  the  subject  of  an  antecedent 
operative  sequestration,  but  where  the 
commission  or  the  sequestration  is  to  be 
preferred  in  the  administration  of  the 
debtor's  efifects,  depends  entirely  on  their 
priorities.  Bank  of  Scotland  v.  Cuthbert 
M.   1812.  1  Rose  462. 

796.  A.,  tenant  for  life,  with  remainder 
to  his  children,  redeems  >the  land-tax  on 
the  estate,  with  his  own  money,  introduc- 
ing into  the  contract  for  the  redemption  his 
uwn  name,  and  that  of  another  person  as 
trustees  for  his  children.  A.  afterwards 
became  bankrupt,  on  bill  by  his  assignees 
against  a  purchaser  of  his  lifb  estate,  and 
of  the  land-tax  so  redeemed,  a  specific 
performance  decreed,  as  being  within  the 
slat.  1  Jac.  1.  c.  15.  s.  5*  EnUyv.  Ouy^ 
M.  18L2.     3  Meriv.  702. 

797.  If  the  title  of  the  assignees  of  a 
bankrupt  (who  are  strangers  to  the  re- 
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cord)  comes  in  question  incidentally,  it 
must  be  proved  in  the  same  mode  as  be- 
fore the  Stat;  4Q.Geo.  3.  c.  121.  although 
no  notice  of  contesting  the  bankruptcy 
has  been  given  by  the  opposite  party. 
Dae,  d.  Mawson,  v.  LUton,  H.  1S13.  2 
Rose  276.  4  Taunt.  741. 

798.  It  appears  to  be  now  the  settled 
opinion  in  &cotland  (founded  on  the  prin- 
ciples  of  international  law)  that  the  as- 
signment under  an  English  commission  of 
bankrupt  vests  in  the  assignees,  ipsojttrey 
nod  without  the  necessity  of  intimation, 
the  whole  of  the  bankrupt's  personal  or 
moveable  property  in  Scotland  ;  and  that 
the  effect  of  all  subsequent  diligence,  by 
any  Scotch  or  other  creditor,  is  thereby 
precluded.    Therefore  where  a  commis- 


against ;  nor  is  evidence  admissible  to 
show  that  it  was  in  fact  enrolled  on  some 
other  day,  and  even  so  though  the  date  be 
written  on  an  erasure.  Jtez  v.  Hopper , 
H.  1817.  3  Price  495.  Vide  Holland  r, 
Downe,  Sav.  91.  Garrick  r.  Williams, 
3  Taunt.  544. 

801.  The  bankrupt  was  lessee  of  a 
lease,  which  contained  a  covenant  that  at 
the  expiration  or  other  sooner  determina- 
tion of  the  term,  the  lessee  should  take 
the  off-going  crop  :  Held,  that  the  lease 
was  determined  by  the  Ld«  Ch.'s  order 
in  bankruptcy  under  49  Geo.  3.  c.  121. 
s.  19.  and  that  the  assigneefwere  entitled 
to  the  crop.  Exp.  MaundreU,  T.  181 7. 
1  Buck  83.'  Vide  Exp.  Nixon,  1  Rose 
445.  In  Re  Gough,  1  Buck  85. 
sion  issued  in  England  against  a  fiersoD,J  802.  If  a  lease  is  determinable  upon 
part  of  whose  property  consisted  of  some  notice  at  tlie  will  of  tKe  lessor  or  lessee. 


sbares  of  Carron  stock,  and  a  creditor  in 
Scotland  afterwards  arrested  these  shares, 
it  was  held  by  the  Court  of  Session,  and 
by  the  Lords,  on  the  above  ground,  that 
the  title  of  the  assignees  was  preferable. 
8elkrig  v.  Davies,  E.  1814.  2  Dow  P.  G. 
230.  In  this  case  it  Was  observed,  that 
as  there  is  no  authority  given  by  the  En- 
glish bankrupt  law,  which  compels  a 
bankrupt  to  convey  his  foreign  real  pro* 
perty  to  the  assignees,  one  mode  of  get- 
ting at  the  Scotch  real  property  in  such  a 
case  te|  for  the  creditors  to  assign  their 
debts  to  some  im^idual,  who  will  pro- 
ceed against  the  Mitago  according  to  the 
Scotch  forms,  and  auothef  qiode  is  to 
withhold  the  certificate  till  the*  bankrupt 
consents  to  convey.  Vide  Stein's  Ca.  1 
Rose  462. 

799-  Tho  owners  of  a  ship  are  no't  Joint 
tenants,  but  tenants  in  common^  there- 
fore upon  a  hankruptcv,  the  share  of  the 
bankrupt  passes  .to  the  creditors  under 
the  commission ,  without  being  liable  spe- 
cifically to  the  claims  of  the  other  part 
owBOn  in  respect  of  their  disburse/nents 
and  IriffHlities  on  account  of  the  ship. 
Jiip.  Haffifpny  E.  1814.  2  Rose  76.  See 
tho  Reporter's  note. 

800.  A  deed  of  bargain  and  sale  was 
held  to  have   b^en  rightly  enrolled  as  of 


^nd  the  lessee  covenants  to  leave  at  quit- 
ting the  hay,  straw,  &c.  on  the  premises, 
the  bankruptc}'  of  the  lessee,  and  the  elec- 
tion of  the  assignees  not  to  take  the 
lease,  have  the  same  effect  with  reference 
to  the  covenant  as  though  the  lessee  bad- 
quitted  on  notice.'  Exp.  WhiUingtonf 
T.  1817   1  Buck  87. 

803.  Where  a  trader  agreed  in  con- 
sideration of  a  sum  payable  by  instal- 
ments, to  take  two  persons  into  partnei^ 
ship  for  18  years,  and  five  months  after 
the  partnership  commenced,  when  only 
one  instalment  was  due,  he  became  bank- 
rupt :  It  was  held,  his  assignees  were  en- 
titled at  the  respective  periods,  to  receive 
the  remaining  instalments.  Akhurst  v. 
Jackson,  H.  1818.  1  Swanst  85. 

804.  Utensils  in  the  soap  trade  being 
the  property  of  one  partner  and  insured 
in  his  name,  having  been  left  in  the  dis- 
position of  all  the  partners,  a  fire'  hap- 
pened, by  which  they  Mfere  consumed. 
After  the  fire  a  joint  commission  issued 
against  all  the  partners.  The  insurance 
money  was  paid  to  the  joint  assignees : 
Held,  that  this  money  did  not  pass  by  the 
assignment  under  the  joint  commission. 
Exp.  Smith,  H.  1818.  1  Buck  149.  S 
Madd.  63.  See  a  note  by  the  Reporter  as 
to  the  construction  of  the  lOth  and  11th 


4ke  day  when  it  was  brought  into  the  of-   sections  of  21  Jac.  1.  c.  19. 

^  ^m  i».  %■■  1*  »  ^  A /VST  Oa ^\m        -      -   -      -  ^  .^  .^ .«  ...A.  J       I 


ftce,  though  it  was  delivered  to  a 'porter 
in  attendance -there  after  office  hours,  jind 
not  minuted  by  the  clerk,  or  in  fact  re- 
ceived by  him,  till  two  days  afterwards: 
Held  also,  that  the  indorsement  of  the 
day  of  the  idrolment  hy  the  clerk,  is  a 
part  of  the  record,  and  cannot  be  averred 
Vol.  L  27 


805.  Stock  was  secured  by  bond  (and 
collaterally  by  an  agreement  to  charge 
a  real  estate)  to  be  replaced  at  the  end  of 
three  years,  and  in  the  mean  time  the 
dividends  to  be  paid  as  they  accrued  due. 
The  dividends  were  not  paid,  but  before 
the  expiration  of  the  three  years  the 


tn 


BANKRUPT  VII. 
Assignment^  mid  Bargmn.  and  8cit.^^Wif^s  Farlkne. 


•bligor  became  bankrupt :  Held,  that  the 
ebligee  should  haye  the  proceeds  of  the 
tale  of  the  real-  estate  immediately  laid 
out  iD  the  purchase  of  stock  without  wait*' 
ing  the  expiration  of  the  three  years. 
JSxp.  FUhcTyH.  1818.  1  Buck  188. 

806.  A  bargain  and  sale  of  a  bankrupt's 
lands  may  be  vacated  prospectively  if  it 
does  not  affect  antecedent  conveyances. 
E2p.  Harris^  M.  1818.  3  Madd.  478. 
Vide  Exp.  Corry,  ib.  (n.)  S.  P. 

807.  The  commissioners  have  the  pow- 
er to  except  the  copyhold  estates  ot  the 
bankrupt  out  of  the  bargain  and  sale,  and 
convey  them  directly  to  the  purchasers. 
Eiv.  Hartty^  M.  1819-  1  Buck  493. 
Vidt  Drury  v.  Man,  1  Atk.  95. 

808.  The  Accountant-General  transfers 
^ock  standing  in  his  name  to  one  to  whom 
it  was  mortgaged,  to  secure  a  debt,  but 
such  transfer  was  without  the  privity  of 
the  mortgagee.  The  mortgagor  th«n  be- 
comes bankrupt:  Hfld,  that  the  stock 
could  Dot  be  claimed  by  the  assignees, 
under  the  21  Jac.  1.  c.  19«  s.  10  and  f  1. 
Eisp.  Richardson^  T.  1820.  1  Buck  480. 

^09.  The  assignment  and  bargain  and 
sale,  will  be  vacated  under  the  circum- 
atancesiof  the  case,  without  directing  a 
new  choice  of  assignees.  £zp.  Karslevy 
t.  )820.  1  Buck  477. 

(b)  In  tohat  Cases  the  Wift*s  Fortune 
shall  belong  to  the  Creditors^  and 
niAere  the  same  shall  be  protected. 

810.  The  rnfe  in  equity  seems. to  be, 
not  to  sttfier  the  husband  to  take  the 
wife's  portion,  until  be  has  made  a  rea- 
sonable provision  for  her  $  and  the  same 
oquity  exists  with  regard  to  his  assignees, 
if  a  bankrupt,  for  they  stand  in  his  place. 
Vide  Tan  field  y.  Davenpartj  lf>38.Toth. 
114.  VitttdeHmtker  v.  Desborongh^  E.  1 689. 
2  Vern.  96.  Mm  v.  Moor^  H.  1690.  Pre. 
Ch.  18.  Parker  v.  J>yAre«,  JVl.  1698.  1  Eq. 
Ab.  54.  pi.  6.  Burnet  v.  Kinaston^  M. 
1700.  2  Vern.  401.  I'aylor  v.  Wheeler, 
M.  1706.  ^  Ver4i.  564.  Jacobson  v.  Ift/- 
tiams,M.  1717.  1  P.  W:  382.  BosvilU  v. 
Brander^  T.  1718.  1  P.  W.  459.  Bennet 
v.  Btavis^  M.  1725#  2  P.  W.  3 1 6.  Higden 
V.  WHliamsony  M.  1731.  3  P.  W.  132. 
Exp.  Cojfugame,  H.  1753.  1  Atk.  192. 
FringU  V.  Hodgson^  H.  1798.  S  Ves. 
617.  iAiwb  V.  MUneSy  T.  1800.  5  Ves: 
5 1 7.  Fwis  post^  tit.  Bwron  and  Feme,  ix. 

81 1.  In  Jacotison  v.  Williams,  anls,  Ld. 
Coitper  (houglil  commissionen  of  bank* 


rupt  could  not  assign  a  possibility,  but  h» 
was  clearly  wrong  in  point  of  law,  for 
not  only  the  latter  statutes  relating  to 
bankrupts  mention  the  word  possibility 
but  13  EliE.  c.  7*  a«  2.  empowers  commie* 
sibners  to  assign  all  that  the  bankrupt 
might  depart  with ;  and  besides  21  Jac  !• 
c  19.  enacts,  that  the  statutes  relating  t» 
creditors  shall  be  expounded  in  the  most 
beneficial  manner  for  them.  Vide  Higde» 
V.  Williamson,  ante.  Vide  etiam  Moth  v. 
Frame,  H.  I76l.  Amb:  394.  where  hi* 
Honour  has  clearly  laid  it  down,  that  the 
sort  of  possibility  assigoable  by  commia- 
sioners,  and  intended  by  5  Geo.  2.  to> 
pass,  is  such  a  one  as  can  be  disclosed  by 
the  bankrupt,  on  his  last  examination, 
where  persona  designata  est.  The  doc*> 
trine,  however,  on  this  subject,  now  seems 
cleary  that  equity  will  not  interrupt  the  le- 
gal title  of  the  husband  to  his  wife's  pro«> 
perty,  unless  called  upon  by  the  husband^ 
or  those  claiming  under  him,  for  its  aid  in 
respect  to  such  property,  in  which  case 
equity  will  impose  terms  on  him  or  them, 
by  compelling  him  or  them  to  provide  for 
the  wife.  Vide  Brown  v.  Elton^  M.  1733. 
3  P.  W.  202.  So,  where  the  husband 
becomes  bankrupt,  ail  such  property  an 
he  could  assign  or  release,  passes  by  the 
commissioners'  assignment.  Miles  v. 
WHliamsj  T.  1714.  *  1  P.  W.  251.  j  but 
the  assignees  take  it,  subject  to  the  same, 
equity  of  providing  for  the  wife.  Vide 
Bosville  V.  Brander,  ante.  Exp.  Coyie-> 
game,  ante.  Cfrey  v.  Kentish,  T.  1749* 
Et  vide  Bushnan  v.  Pell,  1  Cox  153.  or 
Worrell  v.  Marlar,  ibid,  in  which  case 
Lord  Thwrlow  reviewed  all  the  cases  on 
this  subject.  Et  vide  etiam  postf  tit. 
Baron  and  Feme,  ix. 

8 1 2.  For  the  cases  in  which  a  wife's 
monies,  or  those  which  appear  to  be  so, 
shall  pass  by  the  assignment,  and  be  pay- 
able to  her  husband's  assignees,  vide  Fk^ 
Ker  V.  f  itzer,  2  Atk.  511.  Walker  v.  Bar- 
rows, 1  Atk.  93.  Brett  v.  Forcer,  S 
Atk.  403.  Stratton  v.  Hales,  2  Bro.  C. 
C.  490.  •  / 

813.  K.  M.  by  will  gave  30007*  ^  to 
trustees,  in  trust  to  invest  the  same  and 
to  pay  the  dividends  to  C.  M.  for  life,  or 
until  she  should  be  married ;  and  after 
her  death  or  marriage,  then  tc«Utrix  gave 
the  principal^  between  her  two  brothers 
and  her  sifter  Sarah,  the  wile  of  R.  M., 
in  equal  shares.  In  1783,  testatrix  died. 
In  1784,  R.  M.  became  bankrupt,  and 
died  in  1790,  leaving  his  wife  Sarah  and 
one  child  surviving ;  and  in  1789f  C.  M* 


^ 
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mere  Wife^s  Fortune  freieciedy  and  where  not* 

Biarried;    Tiie  surviyiog  trustee  uoder  ]  there  is  no  notice  of  any  equity  effecting 
the  will  filed  his  bill  against  the  widow  I  it^  they  take  sabject  to  whatever  equity 
Sarah^  and  the  assignees  of  her  late  hus-1  the  bankrupt  was  liable  :  this  shovrs  that 
band    R.  M.,  suggesting  their  opposite    they  are  not  considered  purchasers  for  a 
daimsy  and   praying    that    their  rights    valuable    consideration^   in    the   proper 
might  be    ascertained.      The  assignees   sense  of  the  words ;  indeed,  a  distinction 
daimedr  the  fund  and  dividends  since  the    has  b^u  constantly  taken  between  thedl 
marriage  of  C.  M.,  and  insbted  that  a  set-    and  a  partlcol»r  MMguve  %  «nd  the  formei* 
tlement  having  been  made  on' Sarah  and 
ber  issne  at  the  time  of  her  marriage^  she 
was  not  entitled  to  any  farther  provision 
out  of  the  fund.  Sarah,  the  widow,  sta* 
ted  ber  settlement,  and  that  she  had  been 
permitted  to  prove  one  moiety  of  her  ori- 
ginal  fortune    nnder  her  late  husband's 
eommission.     {Vide  Exp.  Mitford,  1  Bro. 
C.  C.  398.)     And  she  then  insisted,  that 
as  her  husband  did  not  live  to  reduce  her 
legacy  into  possession,  his  assignees  could 
Isave  no  interest.    Per  M.  R. :  The  as- 
signees state,  that  the  bankrupt  having 
made  a  settlement  on .  his  wife  when  mar- 

,  became  a  purch^uer  of  her  fortune,   legacy  mentioned  in  the  nleadingr,  tege- 


or  at  all  events  that  they  are  entitled  to 
the  legacy  in  question,  making  a  proper 
settlement  upon  her;  ^ut  the  husband 
cannot  be  considered  a  purchaser  of 
more  than  the  fortune  she  then  had :  and 
as  to  the  future  portionment,  as  the  hus- 
band did  not  live  to  reduce  it  into  his  pos- 
session, it  will  survive  to  the  wife ;  be- 


are  placed  in  tbe  same  class  as  voluntary 
assignees  and  personal  representatives. 
Though  it  has  been  much  agitated,  it  hai 
not  been  exactly  determined,  whether  4 
particular  assignee,  for  a  specific  con* 
sideration,  is  bound  to  make  a  provision 
for  the  wife  out  of  her  fortune,  as  assig* 
nees  in  bankruptcy  are.  Contrary  4oc* 
trines  on  tbe  subject  have  been  advanced 
which  his  Honour  took  occasion  to  re« 
view;  and  finally, liis  Honour  declared, 
that  both  on  principle  and  authority,  the 
bankrupt's  widow  having  survived  her 
husband,  was  entitled  to  her  share  of  the 


ther  with  the  dividends  from  tbe  time  ol 
her  husband's  death,  and  that  the  sasse 
should  be  transferred  to  her  by  plaintiff 
as  surviving  trustee.  Mitford  v«  Miiford^ 
T.  1803.9  Ves.  87.  Vid^  Garfertb  r. 
Bradley,  2  Ves.  677.  Bosville  o.  Bremter, 
1  P.  W*  4(^8.  Pringle  v.  Hodgson,  3  Ves. 
617'  Grey  o.  Kentish,  1  Atk.  280.  Gayer 


session,  it  win  survive  to  tne  wite  ;  be-  oi/.  i^rey  v.  Kentish,  i  AtK.  Z8U.  uaver 
sides,  the  husband  did  not  on  his  part  v,  Wilkinson,  1  Bro.  C.  C.  50,  (n.)  2 
folfii   the  terms  of  his  marriaee  settle-    Dick.  492.     Burnet  v.  Ktnaston,  2Vern. 


marriage 

ment :  but  the  wife  was  obliged  to  prove 
under  his  commission  a  part  of  the  set- 
tled monies  ;  no  claim,  therefore^  can  be 
maintained  by  the  husband,  er  in  his 
right,  till  bis  conditions  are  performed. 
1%is  qaestion  lies  entirely  between  the 
assignees  and  the  wife,  and  it  depends  on 
the  efiect  that  the  commissioner's  assign- 
ment has  upon  the  choses  en  action  or 
eqaitable  interests  of  the  wife,  as  to  which 
such  a  distinction  has  always  been  made, 
that  tlie  effect  of  a  particular  assignment 
for  a  valuable  consideration,  and  an  as* 
signment  by  operation  of  law,  is  not  ne- 
cessary to  be  inferred  from  that  produc- 
ed by  each  other  ;  and  it  is  only  where 
the  husband  is  dead,  that  the  question 
between  the  wife'a  right  by  survivorship, 
and  that  of  the  assignees  under  a  com- 
mission, can  arise.  The  assignee  of  a 
bankrupt  is  not  placed  in  a  better  situa- 
tion than  the  bankrupt  himself.  The 
commissioners*  assignment,  like  any  other, 
by  operation  of  law,  passes  his  rights  pre- 
cisely as  he  possessed  them ;  ev6n  where 
aoomplete  legal  title  vests  b  them,  aind 


401.  Jewson   o.  Moulson,  2   Atk.  417t 
Worral  v.  Marlar,  1  Cox  153« 

814.  Bill  by  M.  C.  claiming,  as  next  of 
kin  of  ^ff.  T.,  a  share  of  the  residue  of 
his  personal  estate.  W.  T.  died  in  April, 
1802.  In  December,  1802,  G.  C.,the 
husband  of  M.  C,  became  bankrupt.  By 
a  settlementiu  1791,  previous  to  tbe  mar- 
riage of  G.  and  M.  C.,  in  consideration 
of  the  fortune  which  G.  C.  would  receive 
with  his  intended  wife,  he  (G.  C.)  ceve« 
nantod  with  the  trustees  to  pay  them 
1500/.  to  be  invested  in  government  se« 
curities,  and  there  to  stand  in  trust  to  pay 
the.  dividends  to  G.  C.  for  life,  then  tq 
M.  C.  for  life ;  and  then  the  principal  to 
the  children  of  the  marriage,  subject  to 
the  appointment  of  G.  C.  by  deed  or  wilU 
The  trustees  never  called  upon  G.  C.  to 
pay^the  1500/.,  but  proved  it  as  a  debt 
under  his  commission  ;  for  such  they  re« 
ceived  11?/.  10s.  as  a  dividend.  ,  The| 
plaintiff  prayed  by  ber  bill,  that  her  share 
of  the  residue  of  W.  T.'s  personal  estate 
might  be  secured  to  her  for  life,. and  tbea- 
to  her  children.    Per.  VL.  R» :  The  doubt 
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Wift*s  Fortune, — 

in  this  case  was,  whether  the  husband 
ought  to  be  considered  a  purchaser  of  his 
wife's  whole  fortuhe,  or  only  of  that 
which  he  was  actually  to  receive  with  her 
on  marriage.  If  he  was  a  purchaser  ,of 
the  whole,  she  is  not  entitled  to  any  pro- 
vision out  of  what  has  since  accrued  }  if 
he  was  not  a  purchaser  of  the  whole,  she 
will  by  the  rule  of  this  court  be  entitled 
to  an  additional  provision  put  of  that  ad- 
ditional fortune.  The  rule  is  established, 
that  to  make  the  husband  a  purchaser  of 
the  whole,  the  settlement  must  either  ex- 
pressly or  clearly  import  that  intention. 
The  settlement  in  this  case  does  not  ex- 
press that  intention,  or  clearly  import  it ; 
and  the  .meaning  seems  to  be,  that  the 
husband  should  take  only  what  was  to 
become  his  immediately  upon  the  mar- 
riage. It  is  not  alleged,  that  the  provi- 
sion he  made  for  her  was  more  than  ade- 


La»t  Examination. 

quate  to  that  fortune.  An  account  to 
ascertain  the  plaintifTs  share  was  de* 
creed,  and  the  assignees  were  directed 
to  make  a  propo<;al  for  an  adequate  set- 
tlement out  of  that  share  having  regard 
to  the  settlement  already  made  upon  her. 
Carr  v,  Taylor^  L.  1805.  10  Ves.  074. 
Vide  Mitford  ».  Mitford,  9  Ves.  87-  In 
the  principal  case  it  appeared,  that  G.  C. 
the  bankrupt  was  indebted  to  the  estate 
of  the  intestate  W.  T.  on  bond,  which 
claim  the  administrator  of  W.  T.  attempt- 
ed to  set  eff  against  the  claim  of  M.  C, 
the  wife  of  the  bankrupt,  as  next  of  kin 
of  the  intestate.     8ed  nan  allocatur. 

815.  The  wife  of  a  bankrupt  has  an 
equity  against  the  assignees  of  her  hus- 
band or  their  vendee  for  a  settlement 
of  her  choses  en  action,  Basevi  v.  8erra^ 
T.  1807.  I   Meriv.  674.  14  Ves.   813. 
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Of  the  last  Examination. 

>  • 

{a)C^ the  Bankrupt's  final  Surrender.     {h)Of  his  Commitment  for  Contt^ 

mcxy.     (c)  Of  his  Protection  from  Arrests. 


(ft)  Of  the  BanJcrupVs  final  Surrender. 

816.  Commissioners  may  examine  a 
bankrupt's  wife,  touching  the  conceal- 
ment of  her  husband's  effects,  by  21  Jac. 
1. ;  and  may  commit  her  if  she  rufuses  to 
answer.  Ezp.  JameSy  H.  17i9.  1  P.'  W. 
6ll. 

8 17-  Bankrupt  petitioned  for  a  meet- 
ing to  take  his  surrender  on  his  return 
from  abroad,  where  he  swore  he  was  de- 
tained by  illness,  which  was  denied  on 
affidavits.  Ld.  Ch.  disbelieving  his  affi- 
davit, dismissed  tHe  petition.  Exp.  White, 
fl.  1786    2  Bro.  C.  C  47. 

818.  But  where  a  bankrupt  is  really 
prevented  from  surrendering  by  illness, 
ruch  a  petition  will  be  grsknted.  Erp. 
Bouldy  H.  1786.  ib.  49. 

819.  So  where  the  commissioners  were 
dissatisfied  with  the  bankrupt's  former 
answer,  such  a  meeting  was  granted  at 
the  expense  of  the  estate,  for  the  bank- 
rupt can  have  none.  Exp.  Graham^  H. 
1786.  ib.  48. 

820.  The  assignees  desire  the  bank- 
rupt to  stay  abroad  to  get  in  his  efiects. 
The  court  will  not  appoint  a  new  time  for 
his  surrender,  for  that  is  only  done  in 


cases  of  surprise  or  accident.  JEJzp.  Daw- 
son, T.  1788.  2  Cox  48. 

821.  So  whore  the  bankrupt  was  pre- 
vented from  surrendering  by  the  non- 
attendance  of  the  commissioners,  the 
court  censured  them,  but  granted  another 
meeting  on  their  petition,  but  said  the 
petition  ought  to  have  been  by  the  bank- 
rupt. Exp.  Grey,  T.  1790.  1  Ves.  jun. 
195. 

822.  A  bankrupt,  like  a  pauper,  loses 
his  privilege  by  misconduct ;  therefore, 
where  he  presented  a  third  petiiion,  he 
shall  pay  costs,  or  be  committed,  but  the 
court  will  not  restrain  him  from  petition- 
ing again.  Exp.  SkatOyH.  1792.  2  Ves.-. 
fun.  40.  Lodit  V.  Bromley^  H.  1796.  S 
Ves.  40.  S.  V. 

823.  The  court  in  this  case  enlarged 
the  time  of  a  bankrupt,  who  had  omitted 
to  finish  his  examination,  by  reason  of 
severe  illness  ;  but  said,  that  the  order 
of  enlargement  would  not  discharge  a 
prosecution  for  felony.  Exp.  RicketUt 
T.  180 J.  6  Ves.  445. 

824.  A  bankrupt  who  has  neglected  to 
surrender,  cannot  supersede  his  commis- 
sion though  all  his  creditors  should  con- 
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sent,  without  first  obtaioiog  leave  to  sur- 
render. £xp.  Jones,  E.  1803.  8  Ves.  328. 

825.  Ao  order  to  enlarge  the  time  for 
0  baokropt's  surrender  cannot  be  obtain- 
ed but  on  the  application  of  the  bankrupt 
himself,  supported  by  affidavit,  or  by  the 
assignees.  Ld.  Ch.  mentioned  one  in- 
stance only  to  the  contrary,  where  the 
bankrupt,  in  coming  home,  was  taken 
prisoner  by  the  French.  Fuller^B  Cd. 
M.  1804.  )0  Ves.  183.  Exp.  Higgtmon^ 
T,  1806.  12  Ves.  496.     . 

826.  A  bankrupt  has  a  right  without 
regard  to  his  conduct  to  an  inspection  of 
all  his  books,  &c.  under  the  stat.  5  Geo. 
3.  c.  30.  8.  5.  for  the  purpose  of  his  exa- 
mination. Also  to  have  a  list  of  the 
debts  proved,  and  to  have  his  necessary 
wearing  apparel,  but  ia  retaining  the 
latter  he  roust  determine  at  his  last  exa- 
mination at  the  peril  K>i  an  indictment. 
Exp.  Ross,  M.  1810.  n  Ves.  374:  l 
Rose  ^Z, 


82r«  An  order  for  enlarging  the  time  i  missioners  found  he  was  removing  and 


should  object.  Exp.  ShUts,  H.  I8l6« 
1  Madd.  248.  See  the  various  causes  od 
this  point  collected,  ibid.  249. 

832.  Where  a  bankrupt  comtbitted  by 
commissioners  is  again  brought  before 
them,  and  is  remanded,  there  ought  to  bo 
a  warrant  of  recommitment  or  detainer, 
stating  the  cause  of  recommitment. 
i'oombe'i  Co.  T.  1816.  2  Rose  396. 
Exp.  Oliver,  1  Rose  30?". 

833.  A  bankrupt  can  never  be  heard 
upon  petition  until  he  has  surrendered  to 
the  commissioners ;  and  in  this  case  the 
petition  of  the  personal  representative  of 
a  bankrupt  who  had  died  after  the  last 
meeting  of  the  commissioners  withont  ha« 
ving  surrendered,  was  dismissed.  Exp. 
Gardiner  J  M.  1819.  1  Buck  458.  ' 

(h)Ofiht  BankrupVs  Cwmnvtment for 

Contumacy. 

834.  Lingood  being  a  bankrupt,  an^^ 
the  three  meettogs  advertised,  the  com- 


for  a  bankrupt's  final  surrender  must  be 
made  six  days  before  the  expiration  of 
the  42d  day.  Exp.  Du  Freme,  T.  1812. 
1  Rose  311.  « 

828.  Books  referred  to  by  the  bank- 
rupt on  his  last  examination  form  part  of 
the  proceedings  under  the  commission. 
Exp.  Hardy f  T.  1813.    1  Rose  395. 

829.  Where  a  bankrupt  was  charged 
in  execution,  the  court  will  enlarge  the 
time  for  his  surrender  in  discharge  of  his 
bail,  though  the  statute  of  49  Geo.  3. 
permits  a  bankrupt  in  execution  to  be 
brought  before  the  commissioners.  Crump 
V.  Taylor,  T.  1814.  1  Price  74. 

830.  Where  the  bankrupt's  books  and 
papers  were  placed  in  the  Master's  office 
in  Ireland  by  his  English  assignees  in  a 
suit  there,  they  are  ordered  to  procure 
them  or  copies,  at  the  discretion  of  the 
commissioners,  and  at  the  expense  of  the 
estate,  and  the  bankrupt  shall  not  be 
committed  on  account  of  a  defective  exa- 
mination in  the  mean  time,  for  a  bank- 
rupt cannot  be  required,  at  the  expense 


concealing  his  effectt,  whereupon  they 
summoned  him  ^o  appear  before  them  the 
next  day,  which  be  refusing,  they  certi- 
fied the  fact  to  a  justice  of  the  peace,  who 
committed  hrm  to  Newgate,  pursuant  to 
a  clause  in  5  Geo.  2.|The  commissioners 
then  brought  him  up  on  their  own  war- 
rant, and  on  his  refusal  to  be  examined, 
they  re-committed  him.  Lingood  appli- 
ed for  his  discharge,  as  illegally  commit- 
ted. Fer  curiam:  The  certificate  to 
the  justice  was  conformable  to  the  act ; 
and  where  the  commissioners  have  full 
evidence,  of  an  intention  to  secrete,  they 
may  examine  between  the  declaration  of 
bankruptcy,  and  their  Sittings  at  Guild- 
hall. Exp.  Lingood,  T.  1742.  1  Atk. 
240. 

835.  In  several  instances  Ld.  Macchs* 
field  superseded  commissions,  to  avoid 
such  prosecutions  for  not  surrendering, 
where  no  intent   to  defrand    appeared. 

836.  Where  II  man  is  aggrieved  by  the 
commitment   of  the   commissioners,  he 


•'     r  —   —  «y-i  •--       ■ — — «wj     ..V 

of  his  friends,  to  procure  means  of  com-  should  issue  a  hob.  cor.^  that  the  leg^tty 


pleting  his  examination  not  within  his  own 
power,  the  Chancellor  however  will  not 
order  the  commissioners  how  they  shall 
conduct  a  bankrupt's  examination.  Exp. 
Cridland,  T.  1814.  S  Ves.  &  B.  95. 

831.  The  court  in  its  discretion  will 
4»rder  the  commissioners  to  accept  a 
bankrupt's  surrender  af^er  the  usual  time 
has    elapsed,    although    the   assignees 


of  it  may  be  determined  by  the  judges  at 
law.   S.  C. 

837.  The  eld  statutes  considered  the 
bankrupt  as  a  criminal,  and  be  might  be 
imprisoned  at  the  discretion  of  the  com* 
missioners.  {Vide  13  Eliz.  c.  7.)  ^  But 
though  the  rigour  of  the  law  is  taken  away 
as  to  the  person,  the  right  of  examination 
remains,  with  a  greater  punishment ;  for  if 


ut 
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be  do6s  not  surrender,  it  \s  felony  with- 
out  clergy.  S.  C.  But  the  omission  to 
surrender  must  he  wilful,  Esp.  Badgers^ 
£.  1756.    Amb.  307. 

838.  Upon  the  bare  eertificate  of  the 
commiasionersy  that  the  bankrupt  relusod 
to  attend  their  summens,  the  judge  is 
bound  to  commit  him.     S.  C. 

839*  Ld*  Ch.  in  this  case  dismissed  the 
banlcrupt's  petition,  quoad  his  prayer  to 
b^  discharged,  bat  |;ranted  him  49  days 
further  time,  to  aurreoder  and  make  his 
discovery.    S.  C. 

840.  If  a  bankrupt  objects  to  a  qaestion, 
ke  roust  demur,  and  the  court  will  judge 
of  it  on  petition ;  but  if  he  refuses  to  au- 
awer,  and  is  eomnitied,  he  must  bring 
a  hab.  cor. |. and  the  question  must  be  set 
forth  in  the  return,  that  the  judges  may 
determine  on  the  legality  of  St.  Exp> 
Meymoij  M.  1747.  1  Atk.  200. 

441.  Wood  petitioned  to  be  admitted 
a  creditor  for  21/.  upon  bankrupt's  note, 
and  that  the  solicitor  might  attend  with 
the  proceedings,  en  a  presecution  against 
him  for  felony  in  not  surrendering.  As 
petitioner  had  not  pcoired  his  debt,  it  may 
be  rejected,  if  not  satisfactory.  Per 
curiam  t  Though  such  a  prosecution  may 
be  carried  on  by  one  who  is  not  a  cre« 
ditor ;  y^  the  act  seems  to  intend,  that 
the  creditors  shall  be  concurrent,  and  the 
court  will  not  aid  a  prosecution  on  a 
penal  law.  Petition  dismissed.  Exp, 
W00d9  T.  1751.  1  Atk.  221. 

842.  A  bankrupt  may  be  committed  by 
the  commissioners,  though  swearrag  posi- 

*  tively,  if  his  answers  are  not  reasonably 
satisfactory.  In  this  case,  the  bankrupt 
being  brought  up  by  hab,  cor.  was  remand- 
ed,' his  whole  examination  being  dissatis* 
iTactory;  though  his  particular  answers, 
separately  taken,  might  have  been  con- 
sidered otherwise.  Toylor^s  Ca.  C.  1 80S. 
B  \w.  928.  Vidt  Perrot*s  Ca.  2  Burr. 
1122,  1215.  Exp.  Nowlan,  6  T.  R. 
118.  11  Ves.  511.  And  it  is  no  objec- 
tion to  a  commitment,  that  the  order  for 
it  was  made  in  the  absence  of  the  bank- 
rupt, and  bore  date  the  day  the  exami- 
nation took  place,  though  made  some 
days  afterwards.  8aW$.  Ca.  H.  1807. 
13  Ves.  351. 

843.  Bankrupt  petitioned,  that  he 
might  be  discharged  from  his  commitment 
for  not  ginng  tatii&ctoty  answers.  The 
aMignees  oenieAted ;  but*  Ld.  Ch.  doubt- 
ed whetb9r  thit  should  be  done  by  pe- 
titioq,  Off  by  wU  of  hgbtas  caifpusy  and 


observed,  that  the  commissionera'  wtr^ 
rant  by  5  Geo.  2,  c  80.  is  for  commit- 
ment  to  the  county  gaol,  and  If  he  was  not 
committed,  his  Lordship  bad  nothtng  to 
do  with  it./  Some  days  after,  Ld.  Ch.  re- 
fused to  make  any  order  on  the  petition* 
Exp.  Tomkinson^T.  1804.    10  Yes.  106. 

844.  The  petitioner  was  committed  by 
the  commissionon  for  net  giving  satiyfac* 
tory  answers.  He  brought  an  hab.  cor.^ 
but  the  court  of  K«  B.  refused  to  discharge 
him.  {Vide  Ej^p.  Nowlan,  6  T.  R.  1180 
AAer  several  years  imprisonment,  he  pe- 
titioned for  a  discharge ;  but  Ld.  Ch. 
held,  that  if  the  commitment  was  legal,  he 
had  no  discretion  upon  a  kab.  cor.  to  dis- 
charge him,  on  the  ground  that  his  far- 
ther examination  was  of.no  use  to  the  cre- 
ditors. Exp.  Nowlan,  U.  1805.  Jl  Yes. 
511.  Vide  Taylor's  Ca.  im^e,  pi.  842. 
But  the  issuing  a  hab.  xor.  u  the  proper 
modb  of  reviewing  the  commissioners* 
judgment,  in  committing  the  bankrupt  in 
such  a  case.  Esp.  King,  E.  1805.  11 
Ves.  425. 

845.  Bankrnpt  in  custody  in  execution 
shall,  by  stat.  49  Geo.  3.  c.  121.  s.  12.  be 
brought  befc^e  the  commissioners  to  be 
examined. 

846.  In  a  case  of  commitment  by  the 
commissioners  of  bankrupt,  by  virtue  of 
their  authority  under  the  statute,  the  Ld. 
Ch.  can  do  no  more  than  grant  the  writ 
of  h{A.  cor.  to  bring  tho  prisoner  before 
him,  not  by  his  authority  in  bankruptcy, 
but  as  holding  the  great  seal.  Eip.  Page^ 
T.  1810.  17  Yes.  59. 

847*  A  bankrupt  under  commitment 
for  not  answering  satisfactorily,  has^ja 
right  to  petition  to  supersede  his  commis- 
sion, on  an  objection  jtb  the  proof  .of  trar 
ding.  The  court  directed  an  issue  in  this 
case.  Exp.  MPGenniif  E.  1811.  18  Yes. 
289.  1  Rose  60.  84. 

848.  Where  a  bankrupt  was  committed 
for  an  unsatisfactory  answer,  and  the  re- 
cital in  the  warrant  did  not  correctly  set 
forth  the  admissions  on  the  previous  exa- 
mination, on  which  the  question  was 
founded,  the  court  directed  a  re-examt- 
nation.(a)  In /this  case  also,  a  question 
arose,  whethe^  a  bankrupt,  committed  by 
the  commissiopers;  could  be  discharged 
on  petition,  without  a  Aa6.  cor. ;  .  but 
as  the  bankrupt  wasio  custody,  under  a 
surrender  by  nis  bail,  that  question  was 
not  decided,  but  Ld.  Ch.  said,  if  the  writ 
of  hab.  car.  should  be  necessary,  he  woaM 
h   immediately*     JSfp.    Uea$ao^ 
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T.  1811.  18  Ves.  287.  Vide  (a)  OliTdr's 
Ca.  2  Ves.  &  B.  244.  1  Rose  407.  Tay- 
lor's Ca.  8  Ves.  328. 

849.  A  bankrupt  commUted  for  not 
folly  atisweriog;  applied  to  be  brrmght  up 
again;  but  as  therc^  were  no  effects  to  pay 
the  fees,  the  commissioners  refused. — 
The  court,  however,  ordered  the  commis- 
sionera  to  meet  gratify  or  to  be  paid  out 
of  future  effects,  but  ^aid^  if  the  bankrupt 


lime  at  most ;  yet,  if  the  assignees  wiH 
undertake  that  the  craditors  sImH  not  ar- 
rest him,  the  court  will  order  his  further 
attendance.  Exp.  Turner^  T.  1742.  1 
Atk.  148. 

853.  Where  the  bankrupt  was  arrested 
by  the  petitioning  creditor,  and  kept  in 
custody  till  he  could  be  detained  in  other 
actions,  the  court  discharged  him',  the 
same  solicitor  being  concerned  in  both. — 


was  recommiUed,  he  should  not  have  mAExp,  WBsim,  T.  1743.  1  Atk.  152. 
ether  order.    Etp.  Cohen^  T.  181 K    18  ;    854.  A  petitioning  creditor  cannot  ar- 


Ves.  294. 

850.  If  commissioners  thinks  that  the 
bankrupt  has  not  answered  satisfactorily 
upon  his  examination,  they  ftre  bound  to 
commit  him ;  but  he  may  be  discharged 
either  upon  his  answering  satisfacterily 
to  them  afterwards,  or  upon  his  answers 
already  given  being  deemed  satisfactory 
by  such  other  jurisdiction  as  he  shall  be 
brought  before  by  hab.  car.  And  in 
such  a  case,  it  is  not  sufficient  that  the 
bankrupt  answers  fully,  roundly,  and 
positively;  hot  he  must  answer  credibly 
and  satisfactorily.  It  was  also  held,  that 
upon  a  question  of  discharge  from  com- 
mitment by  commissioners,  the  Ld.  Ch. 
will  not  go  into  the  conduct  of  the  bank- 
rupt under  the  commission,  or  into  any 
other  examination  than  that  staled  in  the 
return  of  tho  habects  corpus.  Held  also, 
that  though  a  bankrupt  is  not  bound  to 
criminate  himself,  yet  be  must  answer 
every  lawful  question ;  and  if  he  refuses 
to  account  for  any  part  of  his  effects,  his 
refusal  will  subject  him  to  a  commitment. 
Eip.  Oliver,  T.  1813.  1  Rose  407.  2 
Ves.  &  B.  244.  -Vide  Pedley's  Ca.  Leach 
365.  Exp.  Nowlan,6  T.  R.  118,  H  Ves. 
51 1.  Taylor's  Ca.  8  Ves.  328.  Bracey's 
Ca.  1  Salk.  348,  Miller  e.  Scare,  2  Bla. 
1141. ;  and  for  other  authorities  on  the 
construction  of  the  statute,  see  the  re- 
porter's note,  p.  415. 


(c)  Of  the  Bankrupfs  Protectumfrom 

Arrests^ 

851.  The  messenger,  in  seizing  the 
bankrupt's  effects,  broke  into  a  closet 
where  the  bankrupt  was  hid  ;  two  bailiffs 
came  in  and  arrested  him,  and  caused 
him  to  be  detained  in  prison.  The  offi- 
cers were  ordered  to  procure  his  discharge 
at  their  own  expense,  or  stand  committed. 
Anon.  M.  1726.    Sel.  Ch.  Ca.  64. 

852.  Though  the  bankrupt's  attend- 
ance Qn  his  assignees  is  confined,  by  5 
Geo,  2.  to  the  42  dqys,  or  the  enlarged 


rest  a  bankrupt.     S.  C. 

855.  Bail  are  the  gaolers  of  their  prin- 
cipal, who  is  at  large  only  by  their  indul- 
gence, and  they  may  take  him  en  a  Sun- 
day :  therefore,  where  F.,  a  bailiff,  and 
bail  for  the  bankrupt,'  took  him  while  at- 
tending on  his  last,  examination,  and  sur- 
rendered him,  the  court  would  not  cea« 
sure  F.,  as  it  had' never  been  adjudged  at 
contempt,  if  Uie  4>ail  brought  up  the 
bankrupt  to  be  examined:  The  bank- 
rupt's petition  was  dismissed,  and  he  was 
left  to  his  remedy  at  law.  Ezp,  Gibbons^ 
M;  1747.     1  Atk.  238. 

856.  The  taking  a  bankrupt  by  his  bail, 
is  not  a  contravention  of  the  clause  in  5 
Geo.  2.  the  force  of  which  is  arrests  bv 
creditors,  and  bail  are  no  creditors  till 
damnified.     S.  C. 

857*  The  privilege  of  a  bankrupt  from 
arrests^  during  examination,  extends  tu 
an  attachment  for  non-payment  of  money 
awarded  due,  in  analogy  to  an  execution 
or  process  for  debt.  Eip,  Parker,  T. 
1797.     3  Ves.  554. 

858.  A  detainer  before  defendant  could 
be  discharged  from  an  illegal  arrost,  as  ho 
was  returning  from  his  examination  under 
a  commission  of  bankruptcy  against  him, 
cannot  be  supported.  Exp,  liawk\n$,  T. 
1799.    4  Ves  691. 

859.  Bankrupt's  privilege  from  arrest 
in  attending  the  commissioners,  is  inde- 
pendent of  the  Stat.  5  Geo.  2.  Exp^  -Kin^, 
T.  1802.  7  Ves.  314.  Vide  Ardiwg'r. 
Flower,  8  T.  R.  534.  Exp.  Denlevy,posf . 
Exp.  Parker,  and  Exp.  Hawkins,  sup. 

860.  A  bankrupt's  privilege  from  ar- 
rest, extends  to  the  end  of  the  forty- 
second  day.  Ordered,  that  the  plaintiff 
in  the  action  should  discharge  him  from 
his  arrest;  and  the  officer  having  acted 
without  instructions,  was  ordered  to  pay 
the  costs.  But  the  court  would  not  de- 
termiue,  whether  a  deviation  by  a  bank- 
rupt returning  from  examination,  for  the. 
purpose  of  leaving  his  Looks  at  tbe  house 
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of  tbe  assignee,  will  deprive  him  of  his 
privilege.  Yet  Ld.  Ch.inclioed  to  think, 
that  the  privilege  of  a  bankrupt  extends 
to  the  whole  of  the  forty -second  day. — 
Ezp.  Donlevy,  T.  1802.  7  Ves.  317*  Et 
viae  Lightfoot  v.  Cameron,  2  Black.  1113. 
Hinckstun's  Ca.  cor,  Northingtonj  C.  in 

1759. 

86 1.  A  bankrupt,  pending  his  exami- 
nation, is  protected  from  an  arrest  made 
by  virtue  of  an  attachment  issued  for  a 
contempt  in  not  lodging  money  in  court 
pursuant  to  a  decree,  for  though  the  form 
of  the  process  be  criminal,  yet  if  it  issues 
to  compel  payment  of  a  debt,  it  is  an  ar- 
rest, under  the  stat.  1 1  &  1 2  Geo.  3.  c.  8. 
s.  28.  In  Re  M^WiLliams.T.  nOZ.  1 
Sob.  &  Lef.  169.  Vide  Exp.  Parker,  3 
Ves.  554. 

862.  Every  mode  by  which  a  creditor 
can  arcest  a  bankrupt  for  a  debt,  whether 
in  law  or  in  equity,  coi^ies  within  the  pro- 
tection of  the  bankrupt  act.     S.  C.  175. 

863.  A  bankrupt  was  committed  for  a 
contempt,  fur  not  bringing  his  title  deeds 
into  court  pursuant  to  an  order,  but  tbe 
sale  of  his  estate  appearing  to  have  been 
unduly  made,  and  that  being  the  foun- 
dation of  his  commitment,  Ld.  Cb.  or- 
dered him  to  he  discharged ;  he  was  how* 
ever  detainedVf  some  actions  at  law,  from 
wiiich  Ld.  Ch.  held  he  could  not  release 
him  without  putting  in  special  bail.  Ezp. 
Dmabelli  M.  1804.     10  Ves.  328. 

864.  Bankrupt,  in  his  way  to  his  exa- 
mination bona  fide  before  the  commis- 
sioners/ made  a  deviation,  and  was  arrest- 
ed, but  the  court  discharged  him  from  the 
arrest  and  all  detainers.  OgWs  Ca,  M. 
1805.  11  Ves.  556.  Ezp.  Jackson y  E. 
1808. 15  Ves.  Il6.  In  Ogle's  Ca.  it  was 
suggested  that,  as  in  Exp.  King,  7  Ves. 
312.  the  application  might  be  niadevtva 
voce  in  court,  but  the  La.  Ch.  thought  it 
safer  to  make  the  order  in  bankruptcy, 
and  the  registrar  entered  it  so  according- 
ly. Vide  etiam  Sidgier  r.  Burt,  9  Ves. 
60'     Exp.  Donlevy,  7  Ves.  317. 

8C5.  A  bankrupt  hiving  escaped  from 
prison,  was  re-taken  by  the  gaoler  upon 
his  return  from  examination,  surrender- 
ing to  the  commissioners  under  the  Ld. 
Ch.'s  order  after  the  time  prescribed  by 
the  statute,  be  was  not  discharged  ;  nor  is 
the  act  of  taking  him  a  contempt.  Exp. 
Johnson,  T.  1807.     14  Ves.  36. 

$06,  The  Ld.  Ch.  doubted  his  juris- 
diciion  to  discharge  a  bankrupt,  taken  in 


had  expired,  but  having  obtained  an  or*" 
der  for  a  meeting  to  take  his  surrender* 
Anon.  H.  1808.  15  Ves.  1. 

867.  Where  a  bankrupt's  time  was  en- 
larged beyond  the  42  days  allowed  for 
his  final  examination,  and  he  was  arrested 
before  the  expiration  of  the  enlarged 
time,  Manners,  C.  discharged  him  on 
motion.  In  Re  Dalton,  H.  I819.  1  Ball 
&  B.  130.  Vide  Davis  r.  Trotter,  8  T. 
R.  475. 

868.  Courts  of  law  will,  upon  motion, 
discharge  a  bankrupt  (under  stat.  49 
Geo.  3.  c.  121.  s.  14.)  from  the  arrest  of 
a  creditor  who  has  proved  his  debt  under 
the  commission.  Atkerstone  v.  Huddle- 
stoncy  M.  1809. 1  Rose  112. 2  Taunt.  181 . 

869*  A  bankrupt  is  free  from  ar- 
rests on  a  protection  granted  at  a  private 
meeting  of  the  commissioners,  which  he 
attended  after  notice  of  the  commission, 
though  the  first  public  meeting  had  not 
been  held,  and  plaintiff*  being  arrested, 
the  court  discharged  him,  and  ordered 
the  officer  to  pay  costs.  'Eip,  Wood^ 
IL  1811.  18  Ves.  1.  1  Rose  40. 

870.  But  he  must  apply  by  petition  for 
his  discharge.  Anon.  E.,  1812.  1  Rose 
230.  and  not  on  motion,  unless  under 
circumstances  which  amounl  to  a  con- 
tempt of  court.  S.  C.  For  the  cases 
in  which  a  bankrupt  Is  protected,  vidt 
Exp.  Ross,  ibid.  264.  and  note. 

871.  A  bankrupt,  whose  last  examina- 
tion had  been  adjourned,  sine  die^  volun- 
tarily attended  at  a  meeting  for  a  distinct 
purpose,  in  order  to  be  examined  before 
the  commissioners,  au^  he  was  there  ar- 
rested: Held,  that  he  was.  entitled  to  his 
discharge,  and  that  all  detainers  were  in 
operation(a.)  Ordered  also,  that  his  rea- 
sonable necessary  charges  be  paid  by  the 
solicitor  and  the  officer.  Ezp,  Rossy 
T.  1812.  1  Rose  260.  Vide  (a)  Exp. 
Hawkins,  4  Ves.  691* 

872.  But  the  commissioners  can  give 
no  directions  which  wilF  protect  an  officer 
from  the  legal  consequences  of  discharg*^ 
ing  his  prisoner.  S.  C.  ibid.  264. 

873.  A  bankrupt  attending  the  commis- 
sioners under  a  summons  from  them,  is 
protected  from  arrest,  even  upon  an  ex- 
tent at  the  suit  of  the  crown.  Exp,  Rus* 
sely  T,  1812.  I  Rose  278.  Et  vide  Exp. 
Ross  ibid.  264.  with  a  note  of  all  the  ca- 
ses where  a  bankrupt  may  be  subjected 
to  or  protected  from  arrests. 

874.  A  bankrupt  is  not,  by  the  com- 


execution,  ufter  ihe  time  of  his  surrender  |  missioner's   protection,  privileged    from 
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itrest  at  the  suit  of  the  crown,  unless  he 
be  in  actual  attendance  before  them,  in 
which  a  fair  time  seems  to  be  allowed  for 
going  and  returning*  £xp.  Temple^  £. 
2814.  S  Rose  22.  Vide  Cip.  Dick,  2 
Bla.  1142.  Exp.  Russel],  1  Rose  278» 
£xp.  Witods,  18  Ves.  1.  (n.) 

875*.  A  bankrupts  is  protected  by  the 
Stat.' 5  Geo.  2.  c«  30.  s»  ^.  from  at  rest, 
through  the  whole  period  of  his  exami 
nation,  enlarged  by  the  commissioners, 
though  they  had  omitted  to  indorse  the 
adjournment  of  his  summons.  Price^s 
Ca.,  T.  1814.  2  Rose  260. 3  Ves.  &  B.  23. 

876.  Where  a^  person  was  arrested  on 
his  retnrii  from  proving  a  debt  under  a 
copimission  of  bankrupt,  the  court  order- 
ed him  to  be  dbcharged^  and  that  the 


plaintiff,  the  attorney,  the  sheriff  and  his 
officers,  should  pay  all  costs.  Etp.  JBry" 
antyT.  1815.  1  Madd.  49.  3  Ves.  &  B. 
372.  2  Rose  24.  S.  C  nom.  List'i  Ca. 
Et  vide  £x|>.  King,  7  Ves.  513. 

877*  A  batikrupt  who  was  imprisoned 
at  the  date  of  his  protection,  is  not  privi'* 
leged  agaiust  subsequent  detainers*  Exp. 
QMie,  H.  1816.  1  Meriv.  I76.  2  Rose 
343. 

878.  If  a  bankrupt  pass  his  last  exami- 
nation  on  the  42d  day,  he  is  protected 
during  the  whole  of  the  day ;  but  Ld. 
Ch.  would  not  say  how  the  case  might  be 
if  his  time  had  been  enlarged.  Exp^ 
Davies.  T.  181 7.  1  Beck.  80.  VuU  Exp. 
Donlevy,  7.  Ves.  617. 


BANKRUPT  IX. 

Of  the  Certificate, 

(a)  By  whom  to  he  granted  or  refused,  (h)  For  what  causes  it  will  be  stayed, 
denied,  or  declared  void  by  the  Ld.  CL  (c)  Of  Gratuities  given  to  obtain 
a  BarikrwpCs  Certificate,  (d)  How  far  it  will  discharge  the  Person  or 
future  Estate  of  the  BapJcrupt^  and  herein  of  the  generaleffect  ofkis  Certi- 
ficate^ 


(a)  By  wAoM  to  be  granted  or  refused.. 

879.  A  doubt  arose  as  to  the  form  of 
the  certificate,  under  the  late  act  of 
i>.  Geo.  2.  Per  Parker^  C.  The  com- 
miasicners  are  to  certify  one  day,  that 
the  bankrupt  bad  confirmed,  and  next,  the 
creditors  are  to  cet tify  their  consent,  at 
foot,  and  then  the  commissioners  are  to 
certify,  that  the  creditors  had  consented. 
Burdock's  Ca.,  T.  1720.  7  Vin.  132.  pi. 
9* — Note ,  tho  practice  now  is,  for  the 
creditors  first  to  consent,  and  the[»..fi>r 
the  commissioners  to  certify  the  bank- 
rupt's confurnnfy. 

880.  On  a  joint*  ceinmission,  the  sepa- 
rate creditors  mlfty  oppose  the  bankrupl^s 
certificate*  though  they  have  taken  out 
eeparate  commissions;  for  where  two 
partners  are  bankrupts,  their  certificate 
under  the  joint-commission  wHl  bar  their 
separate  debts,  as  well  as  the  joint,  and 
so  viei' versa.  Honey's  Co.,  T.1729. 
2  P.  W.J3,  24.  Fittgib.  283.  TuHssv. 
Mas^;m.  1737.  1  Atk.  67.  E^.  Tur^ 
nery  T.  1742.  1  Atk.  97.  In  Re  Simpson^ 
M.  17^2.  1  Atk.  138. 

831.  If  a  man  discharged  by  the  insol- 
vent act,  afterwards  becomes  baqkrupt, 


his  certificate  must  be  special,  and  it  will 
not  discharge  his  future  effects,  but  his 
person  only.  £jp.  Green.  T.  1746.  1 
Atk.  257. 

882.  Certificates  are  matters  of  judg- 
oient,  and  dbcretionary,  first  in  the  com- 
missioners, and  then  in  tho  great  seal ; 
and  a  mandamus  will  not  lie  to  compel 
an  allowance.  E^.  Williamson,  C.  17^0. 
1  Atk.  82.  84.  Exp.  King,  M.  1806.  13 
Ves.  181.  7  Cast  92. 

883.  Unless  a  man  proves  a  debt,  or 
shows  a  reasonable  ground  for  a  claim, 
he  cannot  assent  to,  or  dissent  from,  the 
bankrupt's  certificate.  Exp.  WiUiamson. 
sup.  2  Ves.  249.  S.  C. 

884.  The  allowance  of  a  bankrupt's 
cflirtiAqa^,  will  not  discharge  his  sureties. 
S.C.  -    ; 

885.  Ld.  Gh.  in  this  case  allowed  the 
bankrupt's  certificate,  notwithstanding  his 
suspicion,  of  the  view  in  taking  out  the 
commission.  S.  C.  9  Ves.  249* 

886.  The  assignees  signing  the  certifi- 
cate of  a  bankrupt)  and  getting,  his  re- 
lease in  ordciT  to  quality  him  as  a  witness, 
to  prove  a  d^tdue  to  his  estate,  is  a  fair 
transaction.?^  Srfii|F.v.  Crew,  H.  1794.2 
Anstr.  504. 
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S87*  The  proof  of  the  peittioniog  credi- 
ori  upon  opening  the  commifsioni  <loes 
not  of  itself  entitle  him  to  yign  the  banic- 
rapt's  certifictte.  £7j^.  Davis,  T.  1794. 
2  €  ox  398. 

^  ^88.  Joint  traders  became  bankrupt 's, 
^vA  obtained  their  certificates,  but  one 
of  them  died  before  lie  had  made  the  affi- 
davit of  conformity,  this  joint  certificate 
was  allowed  as  the  separate  certificate  of 
Ihe  SQrvjTor^  and  ordered  to  be  inserted  in 
the  Gazette  accordingly.  £zp.  CwrrUj  T« 
1804. 10  Yes.  51. 

889*  A  man  who  has  a  debt  to  his  own 
right,  and  another  as  executor,  cannot 
sign  a  bankrupt's  certificate  in  both  capa- 
«)ties  Exp.  Saumarezj  1  Atk.  85.  87. 
Exp.  Siracey,  £.  1811.  1  Rose  G6  S.  F. 
Et  Vide  Powell  9.  Evans,  5  Ves.  839*  as 
to  executors  in  trust. 

890.  By  Stat.  46  Geo.  S.  c,  135.  s.  4. 
it  is  enacted,  that  all  bankrupts  having 
obtained  their  certificate,  shall  be  dis- 
charged from  all  debts  proveable  under 
their  commissions,  even  though  a  secret 
act  of  bankruptcy  may  have  been  com- 
mitted prior  to  the  contraction  of  their 
debts. 

89  1.  In  this  case  the  bankrupt's  certi- 
ficate was  signed  by  a  sufficient  number 
of  creditors  (as  required  by  the  statute :) 
l)ut  the  commissioners  refused  to  certify, 
whereupon  be  petitioned  the  great  seal, 
alleging  his  conformity,  and  praying 
tliat  they  might  be  directed  to  certify. 
This  petition  brought  before  the  court 
two  important  questions,  neither  of  which 
the  Ld.  Ch.  would  resolve  :  1.  Whether 
the  signature  of  a  bankrupt's  certificate, 
by  his  creditors,  previous  to  his  last  ex- 
;aminsFtion,  was  valid  ?  and  2.  Whether  a 
mandamus  will  lie  to  compel  |he  commis- 
sioners to  sign  the  bankrupt's  certificate  ? 
His  Lordship  said  there  ^ere  many  acts  of 
the  commissioners  that  the  great  seal 
could  not  controul,  the  authority  of  the 
commissioners  to  do  there  being  given 
by  the  legislature.  If  the  commissioners 
commit  the  bankrupt  for  not  answering 
to  their  satisfaction,  his  Lordship  said  he 
could  not  discharge  him,  sitting  in  bank, 
roptcy,  though  he  might  review  their 
opinton  whether  the  baokropt's  answers 
were  saiisfltttory.  The  mode  is  by  suing 
^ut/an  kalmas  eorvus^  and  a  return  to 
that,  and  then  the  Ld.  Ch.,  not  under  the 
hankf^i^  ftatutes,  but  as  a  law  officer, 
having « v^fct  to  issae  that  writ  by  the 
general  bw^  Jias  th«  return  brought  to 


hkn,  and  determines  as  any  other  judge^ 
and  the  review  of  the  conduct  of  the 
commissioners  in  that  case  is  not  shut  out. 
Petition  dismissed.  Em.  King^  T.  1805. 
11  Ves.  417-425.  13  Ves.  182,  15  Ves. 
120. 

892.  By  the  stat.  49  Geo.  3.  c.  121.  s« 
18.  the  signature  of  three-fifths  of  a  bank- 
rupt's creditors  shall  entitle  him  to  the 
allowance  of  his  certificate. 

893.  By  a  General  Order,  made  9th  of 
August,  1809,    it  is  directed,  that   the 
commissioners    in    all   commissions     of 
bankrupts  which  shall  be  bsued  from  and 
after  the  Ist  ef  September,  1809^  do  re- 
quire that  in  all  affidavits  exhibited  to 
them,  in  order  to  prove  the  signature  to 
the  consent  of  the  creditors  to  the  com-  . 
reissioners  signing  and  sealing  the  bank- 
rupt's certificate,  the  day  of  the  month 
and  year  in  which  the  respective  credi- 
tors signed    such   consent  be  distinctly 
stated ;  and  that  the  creditors  at  the  time 
they  respectively  sign  such  consent  shall 
write  opposite  their  names  the  day  of  the 
month  and  year  on  which  they  so  sign : 
and  that  the  execution  of  the  certificate 
by  the  commissioners  be  attested  by  the 
solicitor  to  the  commission,  or  bis  clerk, 
or  by  the  messenger  to  the  commission, 
or  by  seme  clerk  of  the  coinmissioners ; 
and  that  the  commissioners  shall  make 
and  keep  a  list  of  all  creditors  proving 
debts  above  20/.  and  of  the  amount  of 
their  respective  debts,  which   list -shall 
from  time  to  time  be  signed  by  three  of 
the  commissioners*     1 6  Ves.  318,  319* 

894.  It  is  no  objection  to  the  Ld.  Ch.'^ 
allowance  of  a  bankrupt's  certificate,  that 
the  assignees  have  permitted  the  bank- 
rupt to  carry  on  business  on  the  same 
premises,  and  in  the  same  firm,  and  to 
continue  in  their  hooses;  nor  that  the 
bankrupts  have  retained  in  their  hands 
money,  as  assignees  under  other  commis- 
sions, for  the  Stat.  49  Geo.  3.  c.  I2l.  s.  4 
8c  6.  provides  remedies  for  that  evil.— - 
Et^.  Aftdersonj  E.  1811.     1  Rose  93. 

895.  A  joint  creditor  may  prove  under 
a  aepurate  commission  for  the  purpose  of 
grantinfr  or  refusing  thelcertificate.   Dut- 
ton  V.  Morrison,  T.  lilO.  .  IT  Vet.  209- 

896.  A  petition  to  $|^<iM^tificate  l9 
usually  dismissed  with"^  cQiats«  but  the 
bankrupt  may  forfeit  that  privSlegc^y  bis 
misconduct.  Exp.  Blacky  tf «  f^\^.'  ^ 
Rose  67.  (n.)  ':-  ./s  X 

a97.  A  creditor  who  is  the  ti:^a£9tor  of 
another  creditor  can  only  sign  the  certi* 
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/icate  once,  for  bath  debts  are  due  to 
mm  in  point  of  law.    Exp,  Stracey^  E. 

1811.  1  Rose  66.  Et  vide  Exp.  Sauma* 
rez,  1  Atk.  85.  Powell  «•  Evaiitf,  &  Yes. 
8S9- :  Held  also^  that  an  objection  to  the 
proof  of  a  debt  in  point  cu  form  it  not 
sustainable  as  agcinst  the  certificate.  S. 
C.  ib. 

898.  Where  the  crediters  of  a  bankrupt 
had  signed  bis  certificate  before  be  had 
passed  his  last  ezaminatioo,  it  was  sent 
back  by  Ld.  Ch.    Ejq^.  Brom^  M.  1811. 

1  Rose  176.  Vide  Exp«  King,  11  Yes.  424. 
Et  vide  General  Order  of  8tb  Aug.  1809. 

899-  The  Chancellor's  authority,  and 
that  of  the  commissioners^'  on  a  bank- 
rupt's certificate,  is  confined  to  hb  con* 
duct  under  the  commission^  but  creditors 
have  a  discretionary  power  to  sign  or  re* 
fuse  his  certificate.    Exp.  Gardner j  M. 

1812.  1  Yes.  &  B.  45. 

900.  Ld.  Ch.  expressed  his  determi na* 
tjon  never  to  allow  a  certificate,  where  it 
appeared  that  the  bankrupt  had  know- 
ingly suiTered  fictitious  debts  to  be  proved 
against  his  estate.     Ezp..  Shirley j  1814. 

2  Rose  71-  Vide  Exp.  Laffert,  1  Rose  330. 
^01.  A  certificate  allowed  against  the 

objections  of  crediters  in  Scotland,  that 
the  bankrupt  was  properly  the  object  of 
a  sequestration,  and  that  the  question  of 
sequestration  was  then  depending  in  the  i 
court  of  sessions.  Exp.  Cockayne^  T. 
1 8 15.  2  Rose  233.  Vide  Bk.  of  Scotland 
o.  Cuthbert,  I  Rose  462.  Selkrig  v.  Da- 
vies,  2  Rose  97* 

902.  A  motion  was  made  on  the  last 
day  for  presenting  petitions  against  a 
bankrupt's  certificate,  that  the  petition 
prepared,  but  not  properly  signed,  might 
be  ordered  to  be  received  on  the  next 
day,  and  considered  as  presented  in  due 
time,  but  the  court  refused  it.  Eip. 
Emmettj  M.  1815.     l  Madd.  111. 

903.  Where  plaintiff,  before  the  bank- 
ruptcy of  defendant  had  a  remedy  by  as- 
sumpsit, and  for  a  tort,  but  brought  his 
bill  in  lieu  of  it,  defendant  may  plea4  ^^ 
certificate,  for  no'  bill  founded  on  a  tort 
c^n  be  sustained.  JOe  Tastet  v.  Sharpe^ 
H.  1818.  3  Madd,  51.  Vide  Winchester 
V.  Knight,  1  P.  W.  407.  York  Mayor  v. 
PUkington,  2  Atk.  302. 

(b)  F&r  what  Causes  a  CerHficate  wUl 
be  stayed^  denied^  or  dedared  void 
by  the  Ld.  Ckanedlor, 

904.  A  bankrupt's  certificate  being 
'  vtny^d^  on  the  petitioa  of  t  creditor; 


who  had  proved  his  debt,  and  suggested 
coUusioD,  between  the  bankrupt  and  htf 
son.  A  meeting  of  the  creditors  waa 
called,  to  enquire  into  the  matter,  at 
which  several  other  creditors  proved, 
but  as  they  did  not  join  in.  tlie  petition 
to  oppose  the  certificate,  the  court  would 
not  delay  the  allowance  of  it,  but  left  the 
first  petitioner  to  his  remedy  by  bill, 
Ejip.  FydeUf  H.  1741.  1  Atk.  73- 

905.  Bankrupt  was  %jtrader  in  Ireland. 
Signine  his  certificate  in  three  months 
from  the  commission^  is  premature,  and 
the  Chancellor  suyed  it  on  that  account* 
Exp.  WUliamson^  B.  1750.  1  Atk.  82, 84. 

906.  A  commission  issued  on  the 
10th  of  September,  and  the  certificate 
was  signed  jon  November  30th.  This 
was  considered  per  Ld.  Ch.  as  prema- 
ture, and  the  certificate  was  stayed. 
Anon.  M.  1753.  1  Atk.  84. 

907«  Petition  by  a*  creditor  to  slay  a 
certificatOi  that  he  might  prove  a  debt^ 
which  he  did  not  account  for  having 
omitted  to  prove^  dismissed.  Ejq^^ 
Adams  J  H.  1786.  2  Bro.  C.  C.  4$. 

908.  A  bankrupt's  certificate  shall  not 
be  stayed,  in  4»rder  to  give  a  person  iih 
sisting  on  a  right  to  stop  goods  in  transitu^ 
an  opportunity  of  proving,  in,  case  he 
shooLd  fiiil  in  his  action.  Exp.  Heath, 
H.  1802.    6  Yes.  613. 

909*  A  general  inspection  of  a  bank- 
rupt's books,  in  order  to  get  rid  of  his  v 
certificate,  by  proving  gfambliug  transac- 
tions, was  refiised*    Ejip.  Maufstm,  H. 
1802.    6  Yes.  614. 

910.  Ordered,  that  the  affidavits  to  be 
read  on  the  hearing  of  any  petition  to 
stay  a  bankrupt's  certificate,  shall  b^ 
brought  into  the  office,  together  with  the 
petition^  except  such  as  are  necessary  in 
replying  to  affidavits  in  answer  to  it. 
Orda  Generalise  l6th  of  Nov.  1805, 
made  in  consequence  of  the  petition,  in 
Exp.  Buuiesf  11  Yes.  540. 

911.  A  petition  by  a  creditor  haviug; 
the  bankrupt  in  execution  to  prove  his 
debt  for  the  mere  purpose  of  preventing 
the  certificate,  then  before  the  Ld.  Ch. 
for  allowance  was  dismissed  with  costs 
as  to  staying  the  certificate,  with  liberty 
to  prove.  Exp.  Warwick,  T,  1807-  14 
Yes.  138. 

912.  Where  bankrupt  had  obtained 
his  certificate  by  an  imposition  on  the 
great  seal,  and  three  years  had  elapsed. 
Manners,  C.  declared  he  would  revoke 
itj  if  on  a  reference  (whi^b  he  directed,) 
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certificate,  because  the  party  had  been 
before  a  bankrupt,  urhich  fact  the  cpm- 
nissioners  had  omitted  to  certify,  accord- 
ing to  Lord  Apdey^s  order.  Exp,  Black, 
C.  1811.     iKosoCO. 

919*  A  creditor  who  had  not  proved 
his  debt,  but  held  the  bankrupt  in  execu- 
tion, petitioned  to  stay  his  certificMte,  al« 
leging  wilful  coocealmeot  to  a  large 
amount,  but  swearing  only  as  .to  informa- 
tion and  belief;  all  which  the  bankrupt 
explained  or  denied  on  oath.  Lord  El- 
don  dismissed  the  petition,  observing,  that 
by  the  effect  of  the  stat.  49.  Geo.  3.  c. 
121.  s.  14.  a  creditor  coming  in  under 
a  commission  for  the  purpose  i  of  relief, 
waives  his  personal  remedy ;  and  his 
Lordship  further  observed,  that  as  the  law 
had  left  the  granting  of  a  bankrupt's  cer- 
tificate  ,  wholly  to  the  caprice  of  his  cre- 
ditors, if  they  thought  fit  to  sign  it,  the 
last  examination^)  that  he  had  no  writ- [commissioners    were    bound    to  certify. 


he  should  find  that  no  injury  would  be 
done  thereby  to  persons  having  subse- 
quently dealt  with  the  bankrupt  on  the 
faith  of  it.  Exp.  TMU,  T.  1810.  1 
Ball.  Ss  Be.  321. 

913.  One  partner  is  bound  by  his  co- 
partner's signature  to  a  bankrupt's  certi- 
ficate, even  aAer  tbe  dbsolution  of  the 
copartnership  ;(a)  and  a  bankrupt's  cer* 
tificate,  though  it  would  be  void  if  obtain- 
ed by  money  (paid,  even  without  his  pri- 
vity or  consent ;)  yet  it  will  not  be  stayed 
on  mere  suspicion  unsupported  by  affida- 
vit, and  denied  by  the  bankrQpt.(6)  Exp. 
Holly  T.  1810.  17  Ves.  62.  1  Rose  2. 
Vide  (a)  Exp.  Mitchell,  14  Ves.  597. 


S. 


(6)  Exp.  Butt,  10  Ves,  359. 

914.  A  bankrupt's  certificate  having 
been  signed  by  the  commissioners,  was 
stayed  by  the  Ld.  Ch.  on  account  of  the 
inconsisteniy  of  his    statement,  (at  his 


ten  documenu,  except  a  book  which  he 
produced,  and  which  appeared  to  have 
been  compiled  from  other  written  do<^- 
ments,  but  whether  the  bankrupt's  certi- 
ficate could  be  sent  back  to  the  com- 
missioners to  review  the  point  of  a  full 
discovery,  Ld.  Ch.  would  not  determine, 
though  he  laid  down  the  duties  of  com- 
inissioner&  with  reference  to  the  certifi- 
cate.   Exp.  Bangley^T.  1810.    17  Ves. 

117* 

915.  Upon  petition  to  prove  and  stay 
a  certificate,  the  latter  part  ef  the  prayer 
will  not  be  granted  unless  a  satisfactory 
reason  be  given  for  not  having  proved 
before*  Exp,  Dyson,  E.  1811.  1  Rose 
«7.  (n.) 

916.  Ld.  Ch..  wil^  not  stay  u  bank- 
rupt's certificate  merely  bccauso  his  ac- 

■  counts  are  in  a  slovenly  state,  unless  he 
has  refused  his  asHistance  to  cxplahi  or 
arrange  them.  jEJg>. /iatoson,  E.  1811. 
I  Rose  67.  (n) 

91 7«  A  petition  to  stay  a  oertificato  is 
an  exception  to  the  regular  course  of  pro- 
ceedings, and  may  be  heard  out  of  its 
turn.  Exp,  Anderson,  £.1811.  i  Rose 
!)3.  in  which  case  it  ^as  held  no  objec- 
tion to  the  certificate,  that  the  assignees 
had  permitted  the  bankrupts  to  carry  on 
their  business  on  the  same  premises 
and  in  the  same  firm,  and  tt>  continue 
in  their  booses,  elegantly  furnished,  &c 
or  that  they  had  retained  money  in  their 
hands  as  assignees  under  other  commis- 

*  sions.     Ibid. 

9!8*  Ld.  Cb.  will  not  stay  a  bankrupt's 


and  the  Chancellor  to  grant  it,  without 
any  regard  to  the  bankrupt's  conduct 
previous  to  the  commission,  if  there  was 
no  wilful  concealment,  but  any  prefe- 
rence in  contemplation  of  bankruptcy, 
is  void,  how  moral  soever  the  act  may 
be.  Erp.  Joseph,  M.  181 1. 18  Vej.  340. 
1  Rose  184. 

920.  When  coucealment  of  property 
by  the  bankrupt  is  established,  the  \A, 
Ch.  will  refuse  the  certificate.  Secus, 
when  concealment  is  only  alleged  upon 
information  and  belief,     i,  C. 

921.  The  court  will  not  *stay  a  certifi- 
cate, till  joint  creditors  in  a  foreign 
country  have  an  opportunity  of  assent- 
ing or  dissenting.  Esp*  Basarro,  E. 
1812.     1  Rose  266. 

922*  On  a  petition  for  staying  a  bank- 
rupt's certificate,  afidairits  filed  after  the 
pctitiou  has  been  preferred,  can  only  be 
admitted  in  reply ;  uud  where  the  peti- 
tioner fails  in  his  object,  he  sluill  pay 
costs  if  there  bo  no  gross  misconduct  in 
the  bankrupt.  Exp*  Bank  of  Scotkmdy 
M.  1812.  1  Ves.  &  B.  3.  1  Rose  375. 
Sec  the  General  Orders  of  12tli  Septem- 
ber, 1796,  and  iGth  November,  1805. 

923.  Where  a  petition  is  presented  to 
stay  ^bankrupt's,  certificate,  and  no  fraud 
is  proved,  it  will.be  dismissed,  but  with- 
out costs,  if  the  case  be  suspicious.—- 
Bxp.  Gardner^  M.  I8l2.  1  Ves.  and  B. 
49.  Et  vide  Exp.  Royal  Bank  of  Scot^ 
(and,  ibid.  7. 

924.  A  certificate  will  be  stayed^ 
where  tlic  bankrtipt  has  auCered  llctitioas 
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Por  what  Caustt  a  Certijicatt  wiU4>€  ttayed^  4*^. ' 
debts  to  be  proved.    Exp.  Laferty  M. }  cane  were  expunged/  aod  certificate  re* 


1812.  1  Rose  330. 

925.  On  a  petition  to  disallow  a  bank- 
rupt's certificate,  on  the  ground  tljat  it 
was  rendered  void  by  gaming,  the  affida- 
vits on  both  sides  were  in  direct  opposi- 
tion. Per  Eldouy  C.  This  application  dil^ 
fers  from  one  to  stay  a  certificate  which, 
if  granted,  would  be  good,  for  it  is  not  to 
grant  one,  which,  if  granted,  wotild  be 
void.  If  the  bankrupt  has  violated  the 
law,  his  certificate  onght  not  to  be  grant- 
ed at  all,  but  that  fuct  mu^t  be  clearly 
proved,  the  bankrupt  has  a  right  to  try  it 
at  law.  The  Chancellor  therefore  grant- 
ed the  certificate,  leaving  the  petitioner 
to  avoid  it  at  law,  or  to  indict  the  bank- 
I  upt  for  perjury.  Exp.  Kennetl,  H.  1813. 
1  Ves.  &  B.  193.  I  Rose  331. 
'  926.  Where  a  bankrupt's  certificate 
uftder  a  separate  commissioo  was  lying 
before  the  -  Ohaueellor  for  allowance^  his 
JLordihip  would  not  Jtay  it,  because  a 
joiblvi commission  had  since  issued,  jHit 
iokpcNiiided  the  separate  commist ioa^  and 
ordered  all  the  proceedings, to  be  faande^^ 
over  to  the  joint  commission*  Exp.  STb- 
^'11,  H.  1813.  1  Ves.  &  B.  310.  Vide 
Exp.  Rawton,  ibid.  I60.  where  the  same 
coorJe  was  adopted. 

927.  A  petition  was  presented  to  stay 
a  certifituite^  and .  the  usual  order  for  ao 
attendance  thereon  was  made,  but  the 
foankropt  was  never  served,  yet  he  took 
copies  of  the  affidavits: — Held,  that  he 


called,  having  been  obtained  by  fraud. 
S.  C«  19  Ves.  260. 

932.  Wheie  a  petition  to  stay  a  certi* 
ficate  was  not  served  till  the  day  of  peti* 
tions,  though  not  answered  till  the  day 
before,  it  uiall.  not  deprive  the  bankrupt 
of  his  certificate.  .  Exp.  J3reneA/sy,  H. 
1S15.    Coop.  97. 

933.  The  court  will  allow  a  petition  to 
prove  a  debt,  and  stay  a  bankrupt's  cer- 
tificate, where  the  delay  in  proving  it 
well  accounted  for.  Exp.  Birch,  T.  1816. 
I  Madd.  600. 

934.  Certificate  stayed,  that  creditors 
abroad  whose  debts  would  turn  it,  might 
have  an  opportunity  of  assenting  or  dis- 
senitng;  but  where  a  creditor  has  the 
bankru/«t  in  custody,  and  petitions  for 
liberly  td^prove  and  stay  the  certificate, 
he  must  discharge  the  bankrtipt.  Exp. 
i^prd,  T.  1816.  2  Rose  431.  Vide  Exp. 
Hardenbergh,  1  Rose  204. 

935.  A  petition  to  stay  a  iMinkrttpt's 
certificate  must  l>e  )>vsonal]y  served  on 
him  before  the  petitien  day.    Exp.  ^or- 

ford,  E.  I817.  1  Buck  38.  Vide 
Exp.  Kendall,  1  Ves.  &  B.  543.  Exp. 
Coulboum,  2  Rose  187.  Exp.  Groome, 
1  Butk  39. 

936.  The  court  has  discretion  to  su- 
persede a  commission,  whether  the  bank- 
mpt  has  his  certificate  or  not ;  but  the 
court  will  not  de  so  on  the  petition  of 
joint  creditors,  who  allowed  a  long  time 


shoohi  not  be  bound  by  so  doing,  but  liis  (to  elapse  without  obtaining  an  onler  to 


eer^?acate   should    be    allowed.      Exp. 
lUendaU,  E.  1813.  1  Ves.  &  B.  543. 

92s.  A  bankrupt  knowingly  permitting 
a  fictitious  debt  to  be  proved,  shall  not 
have  his  certificate.  Exp.  Fret^lntrghy 
T.  1814.  3  Ves.&B.  142.     Ku/s  Exp. 

Shirley,  2.  Rose  71. 

929.  That  there  is  a  petition  pending 
to  supersede  the  commission,  is  00  ob- 
jection to  the  allowance  of  the  certificate, 
whhrh,  while  the  commission  stands,  the 
bankrupt  is  entilif^d  to,  unless  there  be 
objectioiUQfSMrittsively  attaching  upon  it. 
Exp.  Bonmj  T.  1814.  2  Rose  61. 

930.'  WherO  ii  appeared  that  a  com- 
missToa  had  been  issued  fraudulently  by 
the  bankrupt,  and  that  his  certificate  was 
obtained  by  fraud,  the  certificate  was 
recaUedi  akhbugh  obtained  two  years 
before.  Exp.  Cawtkamey  M.  1814. 
2  Ko«e  186.  Vid€  Exp.  TallU,  1  Ball 
&  Be.  321. 

931  Tbeproofii  in  bankruptcy  in  this 


prove  in  a  case  where  the  certificate  was 
lying  for  confirmation,  and  no  .fraud  wns 
imputbd  to  the  bankrttpt<;  -'Exp..  CulleUy 
Exp.  AppleUmy  T.  I81f;  l^Bifck  68. 

937.  A  bankfo^t*ap^ying  to  have  a 
petition -for  staying  faHs  certificate  ad- 
vanced-, docs  bet  thereby  waive  his  right 
to  he- personally  served  before  the  pe- 
titibn.day ;  and  it  seems,  that  no  petition 
to'stay  a  bankrupt's  certificate  before  he 
has  passed  his  last  examination,  can  be 
'supported.  Exp.  Ch-oome^  T.  1817.  I 
•Btfck  39.  Vide  Exp.  Harford,  lb.  38.  and 
references.  ' 

938.  An  affidavit  in*  support  of  a  pe« 
tition  to  stay  a  certificate  which  was  filed 
after  the  petition  was  presented,  cannot 
be  readv  Exp.  Dodson,  H.  1818.  1  Buck 
178.  Vide  Ord.  Gen.  12th  April,  1796, 
I6th  Nov.  1805.  Vide  etiam,  Exp.  Bk. 
of  Scotland*  1  Ves.  &  B.  5.  Exp.  Over- 
ton, 2  Rose  257. 

939.  A  bankrupt's  certificate  will  not 
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be  stayed  upon  the  petition  of  a  creditor 
ivho  has  not  proved  his  debt|  and  who 
has  the  means  of  trying  the  validity  of 
the  certificate  at  latr.  Exp,  Dodson^  E. 
1818.  1  Buck  225.     , 

940.  A  creditor  petitioned  to  stay  a 
bankrupt's  certificate,  imputine  to  him 
conduct  which|  if  proved,  would  amount 
to  felony :  the  court  will  not  direct  en  !&• 
sue  to  try  the  effect  of  conformity  in  such 
a  case.  Etp,  Scctt^  T.  1818. 1  Buck  275. 

(c)  Of  Gratuities  given  to  obtain  a 
Bankrvffs  Cert^cate. 

941.  Equity  will  not  relieve  against  a 
bankrupt's  bond,  given  in  consideration 
of  withdrawing  a  petition  against  his  cer- 
tificate. Lewis  v.  Chassy  E.  1720.  1 
p.  W.  620.  Denied  in  Summer  v.  Brady, 
1  T.  R.  C.  B.  647.  Et  vide  Middleton 
V.  Ld.  Onslow,  1  P.  W.  7^8.  Spurrit  v. 
Spiller,  1  Atk.  105.  Smith  v.  Bromley, 
I>ougl.  696.  Jones  v.  Barkley,  ib.  Cock- 
shot  o«  Bennet,  2  T.  R.  763. 

942.  A  bankru{^t'li  certificate  is  void 
if  obtained  by  money,  though  officiously 
]Mud  by  a  third  person  to  a  creditor  with* 
out  his  privity.  But  whether  affidavits 
to  stay  a  bankrupt's  certificate,  filed  af- 
ter the  petition  was  presented,  roust  be 
confined  to  new  matter,  introduced  by 
the  bankrupt  in  reply,  Ld.  Ch.  did  not 
determine.  Eip,  Butt^  H.  1805.  10 
Ves.  359. 

943.  Where  the  fourth  of  several  sig- 
natures to  a  certificate  was  obtained  by  the 
promise  of  the  bankrupt  to  pay  that  cre- 

.  ditor  his  debt,  such  certificate  is  void  by 
Stat*  5  Geo.  2.  c.  30.  s.  7. 11.  though  the 
creditors  who  eigned  before  and  after  were 
sufficient  in  number  and  value  without  him, 
for  his  example  might  have  induced  the 
others  to  sign.  Phillips  y,Dicas  H.  1812. 
1  Rose  345«  15  East  258.  Vide  Holland 
V.  Palmer,  1  Bos.  &  P.  95. 

(d)  How  far  it  will  discharge  the  Per^ 
son  or  future  Estate  of  the  BanJc* 
Tuptf  and  herein  of  the  general  Ef- 
fect of  his  (Certificate, 

944.  ifa'bahkrupt  hi^s  slipped  the 
time  for  pleading  his  certiBcate  to  an  ac* 
tion  at  law,  equity  wHl  not  relieve  him. 
Erp.  Goodtrin^T.  1715.  2  Vern.  696. 

945.  If  a  bankrupt  is  taken  in  execu- 
tion, pending  a  referencil  of  his  certificate 
to  the  judgesi  the  court  will  not  discharge 


him,  but  put  him  to  his  audita  querela • 
S.  C. 

946.  O.  brought  an  action  for  rent 
against  the  bankrupt,  and  obtained  judg^' 
ment  before  the  allQwance  of  his  certifi- 
cate, which  not  being  allowed  till  after 
the  rule  was  out,  he  could  not  plead  it> 
and  take  the  benefit  of  4&  5  Anne,  c.  17* 
But  in  the  set.  fa.  against  the  hail,  the 
certificate  was  pleaded^  and  the  plea 
ovor-ruled ;  so  that  no  remedy  was  left, 
but  in  equity,  or  by  audita  querela^  which 
is  an  equitable  remedy  at  Uw.  On  mo* 
tion  for  an  injunction,  Ld.  Ch.  refused  to 
grant  one,  because  this  was  a  merciful 
law,  made  in  favour  of  bankrupts,  and  in 
prejudice  of  creditors ;  ergo^  not  to  be 
extended  in  equity.  BagshM  v.  Oore^ 
M.  1717.   7Vin.  131.  pi.  5. 

947.  Commissioners'  cannot  make  a 
second  assignment,  after  giving  the  bank« 
rupt  his  certificate.  Jacobson  v.  Williams^ 
M.  1717.  IP.  W.  382.  38& 

948.  Where  a  bankrupt,  after  allow- 
ance of  his  certificate,  is  sued  for  a  debt» 
prior  to  his  bankruptcy,  the  court  wilt 
relieve  on  circumstances,  though  not  on 
a  matter  purely  of  mispleading.  Black* 
haUy.  Cambsy  T.  1722.  2  P.  W.  TO. 

9'^9.  A  bankrupt  cannot  plead  his  cer* 
tificate  to  a  bond,  dated  before  the  bank- 
ruptcy, and  payable  on  a  contingency 
which  happened  after  the  certificate.  Exp. 
Cazalety  M.  1728.  Mos.  28.  79.  Et  vide 
fexp.  Caswell,  2  P.W.  497.  which  is  S.  C. 

950.  A  surety  having  paid  the  money 
for  which  he  was  bound,  after  the  com- 
mission against  his  principal,  is  not  barred 
by  the  bankrupt's  certificate,  but  may 
clum  his  debt  against  the  bankrupt's  ex- 
ecutors, in  regard  he  was  not  competent 
to  prove  his  debt  under  the  commission. 
Rueker  v.  HageUy  T.  1733.  Amb.  672. 
1  Dick.  487. 

951.  A  certificate  in  the  life-time  of 
the  bankrupt,  thoueh  not  confirmed  by 
Ld.  Cb.  till  after  his  death,  is  good,  for 

.its  operation  arises  from  the  consent  of 
the  creditors.  Bromley  v.  Ooodere^  M. 
1743.  1  Atk.  71.  79. 

952.  A  certificate  discharges  the  bank* 
rupt's  person,  and  hb  estate,  subsequently 
^rued,  but  not  that  in  the  hands  of  the 
assignees,  ^^ffc^.^''..*^^ 

^^^S|s.'  WiiefidWur^fifths,  in  number  and 
^hte,  of  a  bankrupt's  creditors,  have 
signed  his  certiflltate>  the  court  will  not 
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tuy  It,  on  the  petitioo  of  a  creditor, 
whose  debt  is  a  matter  of  account,  and 
who  does  not  swear  to  a  bakinee  due. 
Esp.  JoknsoMj  U.  1745.  1  Atk.81. 

954.  A  bankrupt's  certificate  will  not 
discharge  biro  from  a  commitnent  under 


an  extent  of  the  crown.    Anon.  M.  1745.   on  the  ground  that  it  was  not  necessafj 


certificate,  till  allowed  by  the  Ld.  Cb* 
Et^.  Sawyery  T.  1810.   1  Rose  Ul. 

963.  An  objection  was  taken  to  a  bank* 
rupt's  certificate,  because  two  alteratione 
had  been  made  after  it  was  8tam|>ed, 
though  before  the  allowance,  over-ruled » 


1  Atk.  262. 

955.  The  clause  in  5  Geo.  2.  by  which 
•  bankrupt  shall  be  excepted  from  iu  be- 
oefits,  if  be  has  given  in  marriage  to  any 
of  his  chHdren,  more  than  100/.  unless  he 
bas  sufficient  to  satisfy  all  his  creditors, 
must,  as  a  penal  statute,  be  construed 
strictly,  and  shall  not  extend  beyond  the 
bankrupt's  children.  £^p.  Saiumarezy 
1754.  1  Atk-  87. 

956.  Where  a  bankrupt's  certificate 
was  signed,  on  the  day  of  his  last  exami- 
nation, and  two-thirds  of  his  creditors 
iived  In  Guernsey,  the  allowance  of  it  was 
stayed.  S.  C. 

957.  Formerly  the  judges  had  cogni- 
sance  of  a  bankrupt's  certificate,  but  it 
now  rests  wholly  in  the  great  seal.  S.  C. 

958.  Where  A.,  a  part  owner  of  a  ship, 
had  paid  the  whole  of  his  liquidated  share 
of  the  debts,  to  another  owner,  as  agent 
for  settling  then,  and  the  agent  became 
bankrupt,  and  obtained  his  certificate, 
without  paying  the  debts  of  the  ship,  so 
that  A.  was  obliged  to  pay  the  residue, 
the  bankrupt's  certificate  will  bar  A.'s 
claim  on  him.  Bin  in  respect  of  another 
payment  also,  after  the  bankruptcy,  on 
which  a  right  of  contribution  arose,  the 
whole  was  recovered  against  the  certifica- 
ted bankrupt,  ho  not  pleading  in  abate- 
ment.  Wright  y.  Hunttr^  H.  1802.  5 
yeu  792. 

959.'  An  uncertificated  bankrupt  in 
general  can  acquire  property  only  for  his 
creditors ;  therefore,  where  he  has  enter* 
ed  into  a  co-partnership  trade,  the  credi- 
tors of  that  partnership  have  no  equity 
against  his  assignees  {qt  an  account  of  the 
property  used  or  acquired  by  him  in  such 
partnership,  so  as  to  apply  it  to  the  dis- 
charge of  their  own  debts.  Everett  v. 
BacthQusej^,  1804.  10  Ves.  94. 

960.  CoflHiincurred  after  bookrnptcy, 
are  discharged  by  the  bankrupt's  certifi- 
cate, as  having  relation  to  the  original 
debt,  even  though  such  costs  may  not  be 
proveable  under  the  commission.  Exp. 
Hai,  M.  180G.  11  Ves.  649. 

961.  The  instrument  which  certifies 
the  bankrupl'j  conformity  is  nor  sO'ictly  a 


to  stamp  a  certificate  till  it,  was  complete 
by  the  allowance.  S.  C.  T.  1810.  17 
Ves.  244. 

968.  Bankrupts  entitled  to  leases,  or 
agreements  for  leases,  on  delivering  ap 
the  same  to  their  assignees,  shall  not  af- 
terwards be  liable  for  the  rent,  or  in  re- 
spect of  any  of  the  covenants.  Under  the 
statute  49  Geo.  S.  c.  121.  s.  19-  an  order 
was  made  in  E^,  Ponuroy^  £.  1811.  X 
Rose  yf. 

964.  It  i^  no  objection  to  a  bankrupt's 
certificate,  that  he  has  not  obtained  his 
certificate  under  a  former  commission. 
Eitp.  Tkampton^  T.  1812.  1  Rose  285. 
Vide  Exp.  Crew,  Exp.  Lees,  and  Exp. 
Ponlden,  I6  Yes.  236.  477- 

965.  A  certificate  obtained  under  an 
English  commission,  operates  as  a  dis* 
charge  of  the  debts  of  Scotch  creditors, 
proveable  under  that  commission.  Bk.  of 
Scotland  v.  Cutkbert,  M.  1812.  1  Rose 
462. 

966.  The  court  will  not  restrain  farther 
proceedings  at  law,  upon  a  verdict  ob- 
tained' through  defendants  neglect  to 
produce  his  certificate  in  evidence.  Idn- 
gardy.HibbertsoHfE.lSJB,  1  Rose  459. 

967.  The  court  will  dischafye  a  certifi- 
cated bankrupt  out  of  custody,  upon  aa 
attachment  for  non-payment  of  money. 
Wall  v.  Atkinson^  £.  1815.  2  Rose  196. 
Vide  Re  M'Wiiliams,  1  Sch.  ds  Lef.  174. 

968.  C.  being  Indebted  to  G.  in  1000/. 
agreed  to  trans^r,  within  a  given  time, 
100/.  ftr  annum  long  annuities,  at  the 
then  price,  and  in  the  mean  time  to  pay 
G.  the  dividends,  and  tKat  the  debt  of 
1000/.  should  Constitute  part  of  the  pur- 
chase money.  The  stocK  was  not  pur- 
chased at  the  time,  and  there  was  a  rise 
in  the  price  of  the  stocks :  Held,  that, 
this  agreement  was  not  within  the  stock- 
jobbing act^  Clark  v.  Giraudy  £.  1816. 
lMadd.5M. 

969*  A  creditor  who  signs  the  certi* 
ficate  of  a  surviving  partner,  does  not 
tiiereby  release  the  estate  of  a  deceased 
partner;  for  the  intent  of  the  statute  was 
to  release  the  bankrupt  whose  conform!- 
tv  had  been  certified.     Sleech'e  (Ja,  m 
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Of  GratUiUits  to  obicin  the  CertiJlcate.^^O/  the  Dividend, 


Dejiaynts  v.  Nobltj  T.  ]  806.  1  Meriv. 
570. 

.  .  970.  A  tertiiicaled  bankropt  caonot  be 
discharged  out  of  custody,  without  giviog 
the  party  who  attached  him  time  to  show 
(if  be  cair)  that  the  arrest  was  obtained 
byfratid.  Nowers  y,  ColmariyM.  I8I6. 
1  Buck  5.  Vide  Sowley  v,  Jones^l  Bia. 
725.  Vincent  r.  Brady^  2  IL  Bla  1. 
Lister  v.  Muudel),  1  Bos.  ^  P.  427*  Stacy 
V.  Federici,  2  Bos.  &  P.  390.  Sed  vide 
Wall  V.  AtkinsoB,  2  Rose  106. 

971.  To  a  suit  in  the  Dutch  court  at 
Demerara,  to  recover  the  bahiDce  of  an 
account  of  sugars,  consigned  to  and  re- 
ceived by  defendant  and  his  partner 
in  London.  Defendant  pleaded  his  bank- 1 


ruptty  and  certificate  in  ^£nglaod,  fof 
which  plaintiffs  had  notice,  but  did  not 
prove  their  debt :)  Held,  that  defendant's 
bankruptcy  and  certificate  discharged 
the  debt.  Odwin  v.  ForbesyT.  1817. 
1  Buck  57-  Affirmed  by  the  King  in  Ceun- 
cil,  at  the  Cock-pit. 

972.  If  a  plaintiff  in  equity  might  by 
an  action  of  assumpsiij  have  proceeded 
for  that  which  he  den^nded  by  his  bill 
defendant  may  plead  his  bankruptcy  and 
ceitificate.  De  Tastet  v.'  Walker ^  H. 
t818.  1  Buck  153.  Vide  Goodtitle'  r. 
North,  Dougl.  583.  Walkef  0.  Sherlock, 
3  Wils.  272.  Parker  v.  Norton,  6  T.  R* 
695.  Buss  V.  Gilbert^  2  Maule  &  S,  70. 


BlANKRtJPT   X. 

Of  the  Dividend. 

(b)  When  to  be  declared j  amongit  whom^  and  hotc  to  be  ruovered.     (b)Ifotr 
to  be  madCf  where  the  Crtditors  are  joints  and  hoWf  where  several.^ 


*{n)^fVhen  to  be   declared,'^  amongst 
whom^  and  how  to  be  recovered, 

973.  The  commissioners  made  an  or- 
der of  dividend,  where  the  bankrupt's 
estate  was  not  sold,  and  the  assignees  had 
uo  money  in  hand.  Set  aside  as  fraadu- 
lent.  ^  Hitckcox  v.  Sedgwickf  T«  I69O. 
2  Vern.  1 62. 

974.  Where  a  creditor  neglects  to  re- 
ceive his  dividend,  after  the  order  of  dis- 
tribution made,  and  the  assignee  runs 
away  with  the  money,  he  cannot  como' 
again  on  the  bankrupt's  estate  for  bis  di- 
vidend. Cited  in  Smith  v.  Duke  of  Chan* 
dos,  Barn.  419. 

975.  An  assignee  cannot  stop  a  private 
debt,  due  to  himself,  out  of  a  creditor's 
dividend.  IJxp,  WhUe^  E.  1742.  l  Aik. 
90. 

97C«  Commissioners  may  order  a  divi- 
dend where  they  think  it  fit  that  the  as- 
siQieqs  should  make  pne.  Exp.  Whit- 
church, T.  1742.  I  Atk.  91- 

977*  A  creditor  under  a  commission, 
being  indebted  to  H.  in  79/.  drew  on  the 
4iasignee  for  that  sum,  payable  to  H.  The 
assif^nee  accepted  it  by  parol,  and  before 
a  dividend,  became  bankrupt  himself. 
H.  is  entitled  to  tho  whole  79/.,  and  not 
obligjj  to  con^c  lU  under  the  assignee's 


commission.    Exp,  Kirk,  M.  1745.    1 
Atk.  108. 

978.  A  creditor,  ^Aer  he  has  received 
a  dividend  may  refund  it,  and  bring  his' 
action  at  law.  Exp.  Grovcj  E.  1747* 
1  Atk.  104.  Videposty  sec.  xiv.  as  to 
cases  of  election* 

979.  Upon  a  creditor's  affidavit,  that 
be  has  not  read  the  Gazette,  he  may 
prove  bis  debt,  so  as  not  to  disturb  any 
dividend  already  made,  bat  he  shall  be 
made  equal  to  the  other  creditors,  before 
■any  future  dividend  is  declared.  Exp. 
Styles,  H.  1749.  I  Atk.  209.  £zp*  Lang. 
H.  1786.  2  Bro.  C.  C.  50.  S.  P. 

980.  Two  debtors— one  became  bank- 
nipt.  The  creditor  proved  his  whole 
debt,  and  before  a  dividend,  received  m 
composition  from  the  other.  He  shall 
only  have  a  proportionate  dividend.  Secus^ 
had  he  received  thb  composition  before 
the  bankruptcy.  Eip.  WHdman^  M. 
1750.  1  Atk.  109.  2  Ves.  lis. 

98 L  A.  being  a  creditor  00  a  bill  of 
exchange,  and  also  on  simple  contract, 
proved  both  debts  under  the  commission. 
Ho  afterwards  received  the  whole  amount 
of  the  bill  of  exchange  from  the  other 
parties.  He  cannot  take  a  dividend  ou 
more  than  the  remaining  debt.  Eiff., 
Woodman^  H«  17^4.  1  Cox  201. 


9d!2»  A  creditor  wbo  had  obtained 
goods  of  his  debtor,  on  the  eve  of  his 
bankruptcy,  shall  not  prove  for  the  rest- 
due  of  his  debt,  without  accounting  for 
the  goods,  and  his  share  of  the  dividend 
shall  be  retained  until  he  gives  up  the 
property.  Exp.  Smithy  M.  1789*  3  Bro. 
C.  C.  16. 

9S3.  Assignees  made  no  dividend  for 
13  yearSy  but  accumulated  enough  to  pay 
15s.  in  ihe  pound.  A  distributiota  iras 
ordered,  on  the  petition  of  one  creditor. 
Exp.  Goring,  T.  1790.    1  Ves.  jun.  168. 

984.  It  having  been  found,  that  iarge 
sums  of  money  remained  in  the  hands  of 
assignees,  to  the  delay  of  dividends  and 
the  prejudice  of  creditors,  Loughborough, 
C.  made  an  order,  dated  March  8,  1794, 
to  prevent  the  like  abuses  in  future :  which 
see  abstracted,,  aniCf  sec.  vi,  pi.  662.  and 
at  large,  in  4  Bro.  C.  C  546. 

985.  After  judgfment  by  default  in  an 
action  for  a  dividend,  the  assignees  filed 
a  bill  for  a  discovery,  and  to  have  the 
debt  expunged.  l)ismissed,  the  course 
being  by  petition.  The  summary  pro- 
ceedings uiidor  commissions  must  not^e 
defeated.     Clarke  v.  Capron^  T.  1795. 

2  Ves-  jun.  666. 

986.  Accommodation  bills^  on  the 
bankraptcy  of  the  drawer,  were  paid  by 
the  acceptor  to  the  holder,  who,  having 
a  further  demand  on  the  bankrupt,  proved 
the  whole,  inclodlng  the  bills.  He  may 
take  out  of  the  dividend  his  prof>onion  of 
the  debt,  beyond  the  bills,  as  if  the  bills 
had  been  vxpungcd,  and  the  rest  belongs 
to  the  acceptor.     Exp.  Turner j  T.  1796- 

3  Ves.  243. 

987.  A  creditor  coming  in  to  prove  his 
debt  after  a  dividend  made  (provided  his 
delay  was  not  fraudulent,  but  owing  to 
accident,  or  unavoidable  circunistunces) 
ahall  be  put  on  a  footing  with  the  other 
creditors  before  any  further  dividend  is 
made.  In  Re  Wheeler y^l,  1803.  \  Sch. 
&Lef.  242.  Fi(/e  Exp.  Peachy,  1  Atk. 
HI.  Exp.  Styles,  1  Atk.  203.  Cxp. 
Long,  2  Bro.  C.  C.  50. 

988.  Equity  will  not  permit  aa  slction 
to  be  brought  for  a  dividend  except  under 
particular  circumstances  and  subject  to 
atntroul.  Assignees  of  Gardiner  v.  Shan^ 
nonj  M.  1804.  2  Scb  '&  Lef.  229- 

989'  Surety  in  a  bond  may  compel  the 
creditor  to  prove  under  the  bankruptcy 
of  the  principal  debtor,  and  such  creditor 
will  be^a.  trustee  of  the  dividends  for  the 
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surety  paying  the  whole.     Exp.  Rush* 


forth,  H.  1805.   10  Ves.  414. 

990.  The  first  dividend  in  bankruptcy 
should  be  after  the  expiratiun  of  four^ 
months.  Exp.  Grosvenor,  H,  ISOS.  14 
Ves.  590.  For  the  stat.  5  Geo.  2.  c.  30. 
s.  33.  directs  the  dividend  to  be  made 
after  four,  and  within  twelve  months. 

991.  By  the  statute  49  Geo.  3.  c.  121. 
s.  5.  the  commissioners  shall  not  declare 
a  dividend  till  the  assignees  have  passed 
their  accounts  in  w/itiug,  and  produced 
their  vouchers,  &c.  on  oath. 

992.  By  the  same  statute,  s,  12.  no  ac- 
tion shall  be  brought  against  an  assignee 
for  dividends,  the  remedy  being  by  peti- 
tion to  the  great  seal. 

993.  The  estate  of  bankers,  who,  after 
being  appointed  under  a  commission  of 
bankruptcy,  became  bankrupts,  cannot 
have  any  dividend  on  a  debt  previously 
due  to  them,  until  the  whole  received  by 
them  as  bankers  to  that  estate  has  been 
accounted  for.  Exp.  Bebb,  T.  1812.  I9 
Ves.  222.  Vide  Exp.  Graham,  3  Ves.& 
B.  1 30. 

994.  Assignees  have  no  means  of  re* 
striding  the  payment  of  dividends  de- 
clared, but  by  petition  to  expunge  the 
debt.  Exp.  Whiteside^  H.  1813.  1  Rose 
319. 

995.  An  order  for  pa3'meiit  of  divi* 
dends  declared,  upon  a  creditor's  petition, 
raises  a  personal  responsibility  against  the 
assignee ;  therefore,  where  an  assignee 
unsuccessfully  resisted  the  payment  of 
dividends  declared,  upon  the  ground  of 
usury,  and  retained  the  amount  in  the 
hands  of  the  estate's  banker,  and  he  fail- 
ed. The  assignee  was  ordered  to  make 
good  this  loss.  Exp.  Graham,  H.  1813. 
1  Rose  456.  Vide  stat.  49  Geo.  3.  c.  121. 
s.  3,  4.  c  621.  s.  12. 

996.  A  petitioning  creditor  prayed, 
that  the  assignees  may,  out  of  their 
funds,  pay  the  solicitor's  bill  up  to  the 
choice  of  assignees,  and  which  had  been 
taxed  by  the  commissioners,  it  was  held 
n  suffic'reut  objection,  that  the  cftmmis- 
sipners  had  allowed  chaises  in  it  which 
ought  to  be  expunged.  Exp.  Thelwally 
T,  1813.  i  Rose  397-  Vide  Exp.  Har 
biii,  ibid^  58. 

997.  Where  the  assignees  were  not 
prepared  to  state  their  objections  to  pay 
u  dividend/declared,  the  court  ordered 
payment,  with  interest  aud  costii  uoder 
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Dividend^  how  to  he  made.^^Bankrupfs  Alloroance. 


Stat.  49  Geo.  3.  c.  ]21.  s.  12.  Exp.  At- 
kinsohj  T.  1814.  3  Ves.  5&  B.  13. 

998<  A  banker  became  bankrupt,  Jia- 
ving  in  his  hands  money  of  a  bankrupt's 
estate,  under  which  he  was  a  creditor : 
Held,  that  he  was  not  entitled  to  receive 
a  dividend  on  his  debt,  till  the  bankrupt 
estate  had  been  reimbursed  the  loss  occa- 
sioned by  his  insolvency.  Exp.  Grahontj 
T.  1814.  2  Rose  74.  3  Ves.  &  B.  130. 

999*  Assignees  are  not  justified  in  de- 
laying the  payment  of  dividends,  merely 
because  a  third  person  has  given  them 
notice  of  a  claim  upon  the  dividends. 
£xp.  Alsopp,  E.  1816.    1  Madd.  €03. 

1000.  Upon  a  petition  to  be  paid  a 
dividend,  the  debt  cannot  be  disputed. 
Exp.Loxh^f  M.  1819.  1  Buck '456. 

(b)  How  to  be  made^  where  the  Credi- 
tors are  joint  and  several. 

1001.  G.  drew  many  bills  on  H.,  in 
favour  of  V.  and  A.,  M'hich  H.  accepted 
for  his  honour.  G.  and  II.  were  bank- 
rupts.    The  holders  proved  uiider  both 


commissions,  and  received  dividends,  bot 
not  20#.  in  the  pound.  The  assignees  of 
H.  petitioned  to  stand  in  the  place  of  the 
holders,  against  the  estate  of  G.  for  so 
much  as  had  been  paid  out  of  the  estate 
of  H.  Ordered  accordingly,  but  net  to 
receive  any  dividend  from  G.*8  estate  till 
the  bill  holders  were  fully  satisfied.  E^p. 
Marshall^  M.  1752.  1  Atk.  129.  t  Rose 
213, 

1002.  A  joint  creditor  cannot  prove 
under  a  separate  commission  for  the  j3or- 
poso  of  receiving  a  dividend.  Dutton  v. 
Morrison,  T.  1810.  17  Ves.  ?09. 

1003.  It  is  discretionary  in  the  Ld.  Cb. 
to  postpone  the  dividend  beyond  the  tiihe 
limited  by  5  Geo.  2.  c.  30.  s.  33. ;  but  a 
petition  by  creditors  of  surviving  partners 
that  the  dividend  mi^ht  be  postponed 
until  those  who  were  also  creditors  of  a 
deceased  partner,  and  had  filed  a  bill 
against  bis  representatives  for  an  account 
of  his  assets  and  payment  of  their  debts, 
should  have  gone  in  under  the  decree, 
was  dismissed  for  want  of  equity.  Exp. 
Kendall t  £.  ISH.  1  Rose  71. 


BANKRUPT  XI. 


Of  the  Bankrupt^  Allowance  or  per  Centage. 


Where  paydhlcj  and  where  not.- 

1004.  A  bankrupt  is  not  entitled  to  his 
allowance,  until  a  final  dividend  is  made, 
nor  even  then,  if  he  has  not  had  bis  cer- 
tificate. Exp.  Grler,  M.  1744.  1  Atk. 
207.  Exp.  StUeSj  H.  1748*  1  Atk.  208. 
S.P. 

1005.  A  bankrupt's  allowance  bnder 
ihe  act  is  a  vested  iutercst,  and  if  he  dies, 
will  go  to  his  representative.  Exp.  Trapp, 
M.  1747.  1  Atk.  208.  Exp.  Calcot,  iM. 
1754.  3  Atk.  814.  S.  P. 

1006^  Bankrupt  partners  paying  differ- 
ent proportions  towards  tho  debts,  shall 
tiavo  but  one  allowance,  which  shall  be 
divided  between  them,  in  the  proportions 
their  respective  estates  have  paid.  Exp. 
Bate,  T.  1785.  1  Bro.  C,  C.  452. 

1007.  A  bankrupt's  estate  shall  pay 
interest,  when  sufiicient,  without  breaking 
in  upon  his  allowance.  Exp.  Morris,  3 
Bro.  C.  C.  79.  1  Ves.  jun.  132. 

1008.  The  allowance  to  which  the 
bankrupt   was  entitled  under   his  first 


commission,  but  which  he  had  not  re- 
ceived, was  ordered  to  be  paid  to  the 
assignees  under  a  second  commission 
against  him.  And  t!iis  order  was  made 
as  of  course  without  any  service  on  the 
bankrupt.  Exp.  Miller,  M.  1789.  2  Cox 
213. 

1009.  Where  a  bankrupt's  estate  does 
not  pay  ]  5s.  in  the  pound,  he  can  have 
no  allowance  under  a  second  bankruptcy. 
Exp.  GriggyT.  1801.  6  Ves.  238. 

1010.  Under  a  separate  commission  a 
bankrupt  paid  2s,  in  the  pound  to  his  se- 
parate creditors,  and  I85.  to  the  joint 
creditors  who  proved  under  an  order. 
He  is  not  entitled  to  the  i^Uowance  under 
5  Geo.  2.  c.  30.  s.  7.  Exp.  Farlow,T. 
1813.  2Ves.  &B.  209.  1  Rose  421.  Et 
vide  1  Christ.  B.  L.  137.  Exp,  Holmes, 
T.  1814.  3  Ves.  &  B.  137.  S.  P. 

1011.  A  bankrupt  under  a  Joint  com- 
mission, not  entitled  to  an  allowance^ 
though  the  joint  estate  pays  \0s.  in  ther 
pound|  unless   both  joint  and   separate 
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Bankrupt's  AUowaaees.^^fund  of  Property. 


I9S 


creditors  who  have  proved,  are  paid  lOs, 
in  the  pounds  aod  if  only  ooe  partner  has 
obtained  his  certificate,  oo  allowance  can 
be  given  to  him  who  has  obtained  it,  for 


the  allowance  is  not  claimable  except 
joinlljf*  Ejp.PowdljT.  1815.  iMadd. 
TJS.  Vide  Fariow's  Ca-  2  Ves,  &  B.  209. 

1  Rose  421.  Exp,  Bate,  1  Bro.  C*  C.  452. 


BANKRUPT   XII. 


.    Of  a  Refund  of  Properti/.  * 

Where  a  Creditor  being  partially  paid  I  out  notice  of  the  act.     The  assignees  shall 
or  secured f  shall  he  bound  to  refund,     recover  this  money  in  trover,  bat  not  in 

I  assumpsit ;  for  as  to  them,  it  is  a  tort,  and 
1012.  Equity  will  Hot  compel  a  man  to  not  a  contract.  Bourne  v.  Dodson,  M. 
discover  what  goods  he  bought  of  a  bank-  1740,  1  Atk.  157.  Billon  v.  Hyde.  M. 
rupt,  after  his  bankruptcy,  and  before  the  1749.  1  Atk,  126.  I  Ves.  327.  8.  P» 
issuing  of  the  commission,  if  he  had  no  lOiy.  A.  borrowed  money  of  B.  aod 
notice  of  the  act,  Abery  v.  Williams,  gave  him  a  draft  upon  a  fund,  due  to  A. 
H.  IGSU     1  Vcrn.  27.  out  of  the  Exchequer,  and  became  bank- 


1013.  A  voluntary  pay nent  to  a  bank- 
rupt, is  not  good,  aecusj  if  recovered 
by  law.  Diet.  Noel  v.  Robinson,  M.  1682. 
1  Vern.  94. 

1014.  Bill  for  an  account  of  money  re* 
ceived  for  one  who  became  bankrupt. — 
Plea,  that  defendant  was  his  menial  ser- 
vant«  and  had  accounted,  over-ruled. 
Wagstafe  v,  Bedford,  M.  1682.  1  Vern. 

V5.  2  Vent.  358. 

T015.  If  a  man  trade  with  a  bankrupt 
between  the  act  of  bankruptcy,  and  the 
issuing  of  the  commission,  whether  by 


rupt.  This  is  an  assignment  for  a  valua- 
ble consideration,  and  shall  prevail  against 
the  assignees  of  A.  Row  v.  Dawson,  M. 
1749.     iVes.  331. 

1020.  Creditors  receiving  money  or 
biHs,  after  an  act  of  bankruptcy,  is  a  good 
payment,  if  no  notice.  Hawkins  v.  pen^ 
fold,  T.  1754.    2  Ves.  550. 

1021.  A  creditor  who  obtained  goods 
from  his  debtor,  just  before  hia  bankrupt- 
cy, shall  not  prove  for  the  residue,  with- 
out accounting  for  the  goods  so  obtain* 
ed.     Exp.  Smith,  M.  17S9.    S  Bro.  C. 


delivery  of  goods,  or  payment  of  money,  C.  46. 
without  notice  of  the  act,  and  the  bank-  1022.  A  security  was  made  by  a  debt- 
rupt  keeping  open  trade,  such  person  shall  I  or  insolvent,  to  a  creditor  ignorant  of  his 
come  in  as  a  creditor?     CrossUys  Co.  I  situation,  though  his  effects  were  under 


T.  I7i6.    7  Vin.  69.  pi.  6. 

1016.  A  goldsmith  (greatly  indebted) 
after  shutting  up  his  shop,  assigned  his 
share  in  a  wine  trade,  to  i.  S.,  a  creditor, 
bat  Without  the  knowledge  of  I.  S.,  iind 
then  became  bankrupt.  This  is  good :  for 
there  may  be  a  reason  for  a  bankrupt,  to 
prefer  one  creditor,  aod  the  time  of  the 
assignment  is  not  ^naterial,  if  before  the 
bankruptcy,  and  the  debt  be  just,  nor  is 
ft  an  objection  that  L  S.  knew  not  of  the  | 
assignment,  for  that  shows  it  was  witb- 
dut  his  importunity.  BmaJU  v.  Oudley, 
M.  1727.     2  P.  W.  427.  431. 

1017*  But  if  the  assignment  had  been 
td  the  bankrupt's  whole  stock  in  trade, 
as  a  goldsmith,  it  would  have  been  void. 
S.C. 

2818. 1.  S*  made  a  payment  to  a  credi- 
tor, after  he  becamn  nankrupt,  but  with- 


execution,  and  not  two  months  before  his 
bankruptcy.  Ld.  Ch.  thought  this  valid, 
but  permitted  the  assignees  to  bring  an 
action.  Ejtp.  Scudamore,  E.  1796.  3 
Ves.  85. 

1023.  Delivery  of  goods  to  a  bona  fide 
creditor,  in  contemplatiop  of  bankruptcy, 
is  bad,  if  without  pressure.     S.  C. 

1024.  A  bond  assigned  as  a  securitv 
for  money  paid  to  the  use  of  a  man  who 

'had  committed  a  secret  act  of  bankruptcy, 
'cannot  be  retained  against  the  assignees. 
Hammersley  v.  Purling,  T.  1798.  3  Ves. 
757. 

1025.  A  mere  gift  of  money  by  the 
bankrupt  to  his  son,  is  not  within  the  su- 
tute  I  Jac«  1.  c.  15.  Exp.  Shorland,  7 
Ves.  88. 

1026.  A  payment  in  tlie  course  of 
trade  if  without  notice  of  the  act  of  bank- 
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ruptcy  is  good)  even  though  under  pro- 1     1029*  P.  was  a  partner  in  two  bouses 


cess,  or  the  man  be  in  gaol.  tlxp.  Farr, 
T.  1804.  9  Ves.  515.  Vide  Cox  v.  Mor- 
^n,  2  Bos.  &  P.  398. 

1027-  The  person  to  whom  costs  were 
awarded  in  the  matter  of  a  bankrupt, 
brought  an  action  at  law  founded  on  a 
written  undertaking  to  pay  these  costs^ 
recovered  judgment  and  levied  the  mo- 
ney. But  tlie  Chancellor  ordered  him  to 
acknowledge  satisfaction  on  the  judg- 
ment, refund  the  money,  and  pay  the 
costs  of  the  application.  In  Re  Dillon, 
T.  1804.     2  Sch.  &  Lef.  110. 

1028.  Where  the  parties  paying  money 
had  no  notice  of  an  act  of  bankruptcy, 
the  court  will  protect  their  payments. — 
Coles  y.  Robinfj  H.  1812.  1  Rose  225. 
S  Campb.  131.  Priokett  v.  Down,  M. 
1811.  ib.  224.  3  Campb.  183.  Vide 
Foster  v.  AHanson,  2  T.  R.  479.  King  v. 
Leith,  2  T.  R.  241. :  Ueld^also,  that  no- 
tice of  an  insolvency  means  not  an  occa- 
sional pressure,  but  a  general  inability  to 
Say,  Wiitkinsy.  Maundy  M.  181?.  1 
lose  361.  and  note.     3  Campb.  308. 


in  the  West  Indies ;  he  came  to  London, 
shipped  cargoes  to  hiu  partners,'  and  re- 
ceived and  sold  their  consignments.  P. 
becume  bankrupt,  and  his  assignees 
brought  their  suit  against  a  creditor  of 
the  two  firms,  (who  liad  attached  in  the 
West  Indies  property  belonging  to  both) 
for  an  account  of  what  he  had  received 
under  his  attachments:  Hold,  that  the 
creditor  was  entitled  to  retain  what  he 
had  received  to  the  eiztent  of  his  joint 
debts,  aad  to  account  only  for  the  surplus. 
Seci£5,  if  the  bankrupt  had  been  the  sole 
debtor.  The  trade  had  been  carried  oa 
in  England  only,  and  the  attachments 
had  been  laid  in  London.  Brickwood  v. 
Miller,  T.  1817.  3  Meriv.  279.  Vide 
Sill  V.  Worswick,!  H.  Bla.  665.  Hun- 
ter V.  Potts,  4  T.  R.  182.  Barker  p. 
Goodair,  11  Ves.  78.  Duttou  ».  Morrison, 
17  Ves.  201.  1  Rose  213.  Fox  r.  Han- 
bury,  Cowp.  448.  Caldwell  v,  Gregory, 
1  Price  119.  130.  2  Rose  149./  Smith  t;. 
Goddard,  3  Bos.  &  P.  465.  Bristow  «, 
Potls,ll  Ves.  8L  (n.) 
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1030.  A.  owed  money  to  B.  on  bond, 
and  B.  to  A.  for  rent;  B.  assigned  the 
bond  to  C. ;  B.  became  bankrupt.*  Qwtre, 
Whether  A.  shall  retain  the  rent  due 
from  B.  out  of  the  bond  ;  and  Lord  K, 
said,  stoppage  seemed  to  be  a  good 
equity.  Peters  y,  Soame,  H.  170U  2 
Vern.  428. 

1031.  There  was  a  mutual  credit  be- 
tween A.,  a  goldsmith,  and  B. ;  A.,be- 
came  bankrupt.  Only  the  balance  shall 
be  liable ;  and  it  is  not  material  whether 
the  mutual  credit  be  by  open  account  or 
mutual  stated  debts.  Lord  Lantsborough 
V.  Jones,  T.  17l6.  1  P.  W.  325. -—Note. 
This  subject  has  received  further  regu* 
lation  by  5  Geo.  2.  c.  30.  ;  and  as  to 
the  general  construction  of  mutual  credit, 
vide  Exp.  Deeze,  T.  1748:  1  Atk.  228. 
between  a  merchant  add  his  packer. — 
Ezp^  Prescott,  T.  1753.  1  Atk.  230. 
where  Ld.  Ch.  mad^  a  precedent.  Ej^. 
Ockenden,  T.  1754.  1  Atk.  235.  be- 
tween a  corn-dealer  and  his  miller.  So 
JDownman  v.  Matthews,  H.  1721.    Pre.  tual  credit  under 'S  Qeo.  2.  c.  20l  s.  2B. 


Ch.  580.  between  a  clothier  and  a  6yer, 
cited  in  S.  C.  Vide  etiam  Grove  r.  Du- 
bois, 1  T.  R.  112.  Bize  v.  Dickson,  1  T. 
R.  ^83.  Hankey  r.  Smith,  3  T.  R.  50^. 
Smith  V.  Ilodson,  4  T.  R.  211.  And  as 
to  the  question  of  lien  in  cases  of  bank- 
ruptcy,  vide  ante,  s.  v. 

1032.  Accounts  current  between  A. 
and  B.,  a  goldsmith :  B.  gave  his  cash 
note  for  5000/.  to  C,  and  A.  gave  a 
mortgage  as  a  security  ;  B.  gave  C.  100/. 
for  his  favour,  who  kept  the  cash  note  by 
him;  the  mortgage  was  forfeited,  and  B. 
became  bankrupt.  A.  prayed  relief,  .be- 
cause C.  had  not  received  the  note.  An 
enquiry  was  directed  how  matters  stood 
between  A.  and  B.  Lake  v.  Mason,  1\ 
1717.     1  Bro.  P   C.  579. 

1033.  I.  S.  was  cashier  to  the  Had* 
son's  Bay  Company, and  when  he  became 
bankrupt  had  800/.  io  his  hands;  he  was 
a  holder  of  their  stock  for  5000/.  and  a 
question  arose  if  this  was  a  case  of  mu- 
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LA.  Ch.  thought  it  was,  and  decreed  the 
company  to  retain  their  ,800/.  out  of  the 
hankrupt's  dividends,  subsequent  to  his 
bankruptcy.  Gibson  v.  Uudson^s  Bay 
Company y  M.  1726.  1  Stra.  645. 

1034.  Sir  J.  6.  was  a  holder  of  many 
considerable  shares  in  the  Royal  Ex- 
change Assurance  Company,  and  was  a 
director ;  having  so  large  a  portion  of 
stock,  the  company  lent  him  12,000/.  but 
without  security  ;  Sir  J.  B.  became  bank- 
rupt, and  the  company  insisted  on  a  right 
to  stop  his  stock  until  payment.  Per  cu- 
riaviy  the  company  cannot  retain  under 
3  Geo.  2. ;  for  the  loan  was  not  made  by 
the  corporation,  but  by  the  company  as 
private  persons.  Meliorucchi  v.  Ropal 
Exchange  Assurance  Company j  T.  1728. 
1  £q.  Ab.  9.  pi.  8. 

1035.  On  a  mutual  credit  between  a 
bankrupt  and  his  creditors  the  com  mis- 
sioners  should  compute  or  stop  interest 
on  both  sides,  till  the  account  is  settled. 
Bromley  V.  Oonderej  M.  1743.  1  Atk.  75. 
80. 

1036.  A  creditor  by  bond  and  open 
account  may  prove  his  bond,  for  the  ac- 
count may  be  takrn  afterwards  ;  but  be 
shall  only  have  a  dividend  on  the  balance. 
If  a'creditor  on  an  open  account  were  to 
be  excluded  till  the  account  taken,  the 
choice  of  assignees  might  rest  with  the 
mino(  part  in  value  of  the  creditors;  he 
shall,  therefore,  prove  what  he  swears  to 
be  due.  Exp.  Simpson,  T.  1744.  1  Atk. 
68.  70- 

1037.  A  debtor  to  a  bankrupt,  before 
the  commission,  and  a  creditor  upon  a 
contingency  happening  afterwards,  can- 
not set  off  under  the  clause  relHting  to 
mutual  credits.  Exp.  Groomcj  M.  1744. 
1  Atk.  119.  Sed  vide  Exp.  Caswell,  2  P. 
W.  497. 

1038.  Dub,  Whether  a  creditor  under 
a  separate  commission,  and  a  debtor  to 
the  joint  estate,  can  set  his  demand 
against  the  former  against  his  debt  to  the 
latter  ?  Ld.  Ch.  directed  the  commission- 
ers to  certify  the  amount  of  each  debt. 
Exp.  Edwards,  T.  1745.  1  Atk.  100.  Et 

.  vide  Exp.  Riley ,  1732.  W.  Kel.  24 ;  where 
two  partners  were  creditors  of  a  bank- 
rupt, and  one  of  them  was  separately  his 
debtor :  Heldj  the  joint  debt  cannot  be 
aet  off  against  the  separate  demand. 

1039.  The  clause  relating  to  mutual 
credit  has  been  extended  to  many  cases 
where  an  action  of  account  would  not  lie, 


is  not  confined  to  peconiary  demands 
only,  but  to  the  goods  of  n  debtor  in  a 
man's  hands.  Exp.  Duze,  T.  1748.  1 
Atk.  229. 

1040.  A  man  may  set  off  a  debt  under 
the  bankrupt  acts,  though  not  relative  to 
the  mutual  credit  between  him  and  the 
bankrupt.  Ryal  v^  Rolle,  H.  1749.  1  Atk. 
185.  1  Ves.  348. 

1041.  B.  and  M.  had  various  transac* 
tions  in  negotiating  bills,  and  M.  had  paid 
for  B.  3000/  ;  duiing  these  transactions 
M.  committed  a  private  act  of  bankrupt- 
cy ;  the  assignees  recovered  a  verdict  for 
30002.  against  B.  who  insisted  on  being 
allowed  712/.  which  he  paid  for  the  bank- 
rupt. Ld.  Ch.  thought  B.  not  concluded 
by  th0  verdict,  but  entitled  to  the  allow- 
ance, which  was  suable  i6  equity,  as  a 
matter  of  contract  and  account.  Billon 
v.  Hyde,  M.  1749. 1  Atk.  126. 

1042.  Where  the  demands  between 
debtor  and  creditor  are  mutual,  the  ba- 
lance only  shall  be  deducted  out  of  the 
bankrupt's  estate,  to  which  only  the 
equality  of  the  bankrupt  laws  extend. 
EIxp.  Dvmasj  T.  1754. 1  Atk.  232. 2  Ves. 
587. 

1043.  Bankers  receive  and  pay  money 
on  account  of  a  bankrupt,  afier  notice  of 
an  act.  All  the  sums  received  are  to  the 
use  of  the  estate^  and  they  cannot  set  off 
payments  made  or  come  in  as  creditors 
for  debts  paid,  which  were  owing  before 
the  act  of  bankruptcy,  ffankey  v.  Fer- 
non,  T.  1791.  3  Bro,  C.  C.  313. 

1044.  Separate  commission  against  one 
partner ;  the  other  paid  the  joint  debts. 
A.  debtor  t^  the  partnership  was  a  sepa- 
rate creditor  of  the  bankrupt.  He  was 
allowed  to  set-off  against  the  bankrupt's 
share  of  the  joint  debt,  and  to  prove  for 
the  residue  of  his  separate  debts,  the  sol- 
vent partner  consenting  to  receive  his 
share.  Exp.Quinten,!:.  1796. 3  Ves.  248. 

1045.  At  law  there  can  be  no  set-off 
between  joint  and  separate  debts.  S.  O. 

1046.  Acceptor  becoming  bankrupt, 
the  petitioner  having  indorsed  before  the 
bankruptcy,  took  up  the  bill.  He  was 
admitted  to  prove,  but  not  to  set-off  a  debt 
due  to  him  from  the  estate,  viz.  his  own 
acceptance  for  90/.  in  the  bankrupt's 
hands.   Exp.  Hale,  H.  1797*  3  Ves.  394. 

1047.  Where  there  were  cross  bills  be- 
tween two  mercantile  houses,  both  of 
which  became  bankrupts,  no  proof  ean 
be  made  as  between  the  two  estates  in 


Bor  could  the  court  decree  one ;  and  it  *  respect  of  tlie  bad  biUs|  9r  the  excess  of 
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damage  eventually  sustained  on  that  ac-l  cordingly.     Eqf.  Stephemt,  E.  1805^  li 
xount.     Exp.  Walker,  M.  1798.  4  Ves.  |  Ves,  24«     Vide  James  v.  Kynnier,  5  Ves. 
S73. ;  but  ttie  cash  balance  only.     Exp. 
Earie,  H.  1801.  5  Ves.  83S. 

1048.  Part  owners  of  A  ship  cannot  set 
off  their  proportions  of  a  debt  doe  to  the 
l)ankrupt  on  that  account,  against  the 
4iebts  due  by  the  bankrupt  to  them  seve- 
)reHy.  Exp.  Christie^  T.  1804.  10  Ves. 
105. 

1049.  By  stttt.  46  Geo.  S.  c.  135.  s.  3. 
it  is  enacted,  that  in  all  cases  where  under 
•commissions  of  bankrupt  it  shall  appear 
that  there  has  been  it  mutual  credit  or 
mutual  debts  between  the  bankrupt  and 
any  other  person,  one  debt  or  demand  may 
be  set  c&  against  another,  notwithstand- 
ing aoy  prior  act  of  bankruptcy  commit- 
ted by  such  bankrupt  before  the  credit 
was  given  to^  or  the  debts  contracted  by, 
such  bankrupt,  in  like  manner  as  if  no 
such  prior  act  of  bankruptcy  had  been 
committed,  provided  such  credit  was  given 
lo  the  bankrupt  two  calendar  months  be- 
fore the  date  and  suing  forth  of  such  com- 
mission, and  provided  the  person  claiming 
the  benefit  of  such  set*off,  had  not  at  the 
tiihe  of  giving  such  credit  any  notice  of 
My  prior  act  of  bankruptcy  by  such  bank- 
rupt committed,  or  that  he  was  insolvent 
or  had  stopped  payment.  -Provided  also 
that  the  issuing  of  a  commission  against 
such  bankrupt,  although  such  commissiOD 
be  aAerwards  superseded,  or  the  striking 
cf  a  docket,  whether  any  commission 
shall  issue  tbereon  or  not,  shall  be  deem- 
ed notice  of  a  prior  act  of  bankruptcy  for 
the  purposes  of  this  act,  if  it  shall  appear 
that  an  act  of  bankruptcy  bad  actually 
been  committed  at  the  time  of  the  com- 
inissioQ  or  striking  such  docket. 

1050.  Under  circumstances,  an  equita- 
ble set-off  will  be  alb  wed,  where  there 
could  be  none  at  law,  as  where  bankers 
were  directed  to  buy  stock,  and  repre- 
sented that  they  had  done  so,  though  they 
did  not,  and  they  made  entries  and  ac- 
counted for  the  dividends  accordingly  to 
A.  B.  their  customer.  The  brother  of 
A.  B.  wanting  money,  the  banker  lent 
him  a  smaller  sum  than  the  amount  of  the 
stock,  takiqg  the  ja|nt  note  of  himself 
and  A.  B.  The  baakers  becoming  bank- 
rupts, their  assignees  sued  the  brother 
alone,  who  thereupon  joined  with  A.  B. 
in  a  petition,  that  this  debt  n^ight  be  set- 
oS,  iigaiust  the  amount  of  the  stock,  and 
that  A.  B.  mijght  prove  the  balance  under 
t)ie  comnuHioDj  which  was  ordered  ac*' 


108. 

1051.  The  court  will  not  grant  relief 
in  nature  of  set-off  against  a  separate 
creditor  of  the  bankrupt,  indebted  to  the 
partnership  in  a  greater  amount.  Exp. 
Twogood,  11  Ves.  517. 

1052.  Joint  and  separate  debts  cannot 
be  set  off  against  each  other  at  law.  S.  C« 

1053.  The  Chancellor  allowed  a  set- 
off of  a  separate  debt  from  the  estate 
against  a  joint  debt  to  it,  and  liberty  to 
prove  the  balance  under  the  commission. 
E^,  Hanspn,  E.  1806.  12  Ves.  346.  18 
Ves.  232.  S.  C.  T.  1811.    1  Rose  156. 

1054.  An  acceptance  not  due  till  after 
the  bankruptcy  of  the  acceptor,  is  capa- 
ble of  set-off  within  the  28th  section  of 
5  Geo.  2  c  30«  as  to  mutual  credit.  Exp* 
Wagstaff,  T.  1806.  13  Ves.  65. 

1055.  A.  and  B.,  partners,  gave  a  joint 
and  several  bond  to  C*,  who  afterwards 
became  indebted  to  A.  B.  became  bank- 
rupt ;  C.  proved  the  bond  under  the  com- 
mission, and  then  brought  a  joint  action 
against  A.  and  B.,  to  which  B.  pleaded 
his  certificate.  A.  being  thus  precluded 
from  setting  off  his  separate  debt,  an  in- 
junction was  granted  against  C.Is  pro- 
ceedings in  the  joint  action.  Bradley  v. 
Millar^  T.  18 12. 1  Rose  273.  Vide  Exp. 
Hanson,  12  Ves.  346. 

1056.  A.  purchased  an  annuity  of  200/. 
for  2000/.,  to  be  paid  after  her  death. 
The  grantor  became  bankrupt,  and  was 
indebted  to  her  in  227^/-  5s.  9d, : — Hefd, 
that  the  annuitant  is  not  entitled  to  set 
off  the  2000/.  against  her  debt,  for  as 
she  could  not  be  compelled  to  pay  in  ad- 
vance, so  the  bankrupt  was  not  bound  to 
receive  in  advan<ie.  £xp.  Whitaker^  T. 
^812.  I  Rose  301. 

1057-  A  covenani  in  a  marriage  se^ 
tlement  to  transfer  stock  to  the  trusteeS| 
on  receiving  one  months'  notice,  with  li- 
berty to  the  trustees  to  forbear  giving  the 
notice  during  the  life  of  the  covenantor, 
was  held  to  be  a  contingent  debt  not 
provoable  under  a  bankruptcy;  for  the 
bankruptcy  was  not  equivalent  to,  nor 
did  it  supersede  the  necessity  of  notice. 
Exp.  Mcodc^  H.  1813.  1  Rose  323.  1 
Ves.  &  B.  176.  Vide  Exp.  King,  8  Ves^ 
334.    Exp.  Mare,  ib.  335. 

1058.  Under  circumstances,  a  set-off 
and  joint  proof  will  be  allowed  in  bank* 
raptcy.  Exjf. Hucketf^T.  1816.  iMadd. 
677. 


BANKRtJPT  Xm.  &  XIV. 

Of  mutual  and  emtUngtnt  JMU.—^Of  EUetim. 
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10^9*  A,  had  a  joint  demand  against 
B.  and  C,  who  were  abo  creditors  of  A. 
B.  by  letter^  made  hidtsolf  separately 
tikble  to  A.  on  a<iConnt  of  the  demand 
originally  joint :  Held,  that  he  could  not 
either  at  law  or  in  equity,  set  off  the 
joint  debt  due  from  A.  to  himself  and 
G.  Held  also,  that  if  a  party  neglect 
to  plead  a  legal  set»off  to  an  action, 
he  is  not  entitled  to  the  assistance  of 
equity,  to  give  him  the  benefit  of  the 
set-off.  Exp.  Ross,  M.  1S17.  'l  Buck 
195.  Vide  Cxp.  Stephens,  1 1  Ves.  27- 
'Bishop  t.  Church,  3  Atk.   691-     £xp* 


Norgood,  11  Yes.  dl7«    Exp.  Hanson, 
12  Yes.  S46. 

10^.  A  creditor  of  a  partnership  made 
farther  advances,  on  the  security  of  a  bill 
of  exchange,  which  was  deposited  with 
him  fur  that  purpose  by  the  partners,  and 
he  undertook  to  receive  the  amount  when 
due,  and  return  the  surplus;  but  the 
bill  was  dishonoured,,  and  remained  in 
his  hands  unpaid  :  Held,  that  he  was  not 
entitled,  on  the  bankruptcy  of  the  part- 
ners, to  set  off  his  prior  advances  against 
a  demand  by  the  assignees  for  the  bill. 
Exp.  F/tRf,H.l8l8.  1  SwanstSO. 


BAiyKEUPT  XIV. 

O/EUction. 

Where  a  Creditor  shall  be  hound  to  elect  whether  he  uUl  seek  Relief  under  the 
Commission,  or  pursue  such  other  Remedies  as  he  may  have. 


lQ6l.  It  was  formerly  held,  that  where 
a  creditor  came  in  and  sought  relief  under 
a  commbsion  of  bankruptcy,  he  shpuld 
not  afterwards  imprkon  the  bankrupt. 
Exp.  James,  H.  1719.  1^.  W.  6l2. 

1062.  But  it  has  since  been  repeatedly 
determined,  that  a  man  may  prove  his 
debt,  and  even  receive  a  dividend,  and 
yet  arrest  the  bankrupt  ;  but  he  shall  be 
compelled  to  elect  whether  he  will  abide 
by  hb  dividend,  or  hold  the  person  of  his 
debtor  ;  in  the  latter  of  which  cases  he 
shall  refund  the  dividend,  if  received,  and  ' 
if  not,  he  shall  renounce  it.  Exp.  Salkdd, 
T.  1719.  1  P.  W.  560.  Annn.  T.1726. 2  P 
W.  394.  Exp.  Blewin,  M.  1733.  2  Eq. 
Ah.  i27.pl.i4.  Exp.  Fenmtk,7  Vin.  134. 
pi.  20.  Exp.  Hosey,  M.  1734. 7  Vin.  134. 
pL  19.  Exp.  Capot,  £.  1739-  1  Atk. 
219.  Exp.  Grove,  E.  1747-  1  Atk.  104. 
Exp.  WUliamsm.  E.  1751.  2  Yes.  251. 
ZxpJ1opkinson,T.  1790.  1  Yes.  jnn.  159. 
Exp.  White,,  M.  1792.  4  Bro.  C.  C.  114. 

10d3*  There  are  many  questions  as  to 
what  amounts  to  an  election.  Tho  choice 
of  a  creditor  as  assignee  does  not«  Exp. 
Salkeld,T.  1719.  1  P.  VY.  560.  Exp. 
Ward,  M.  1743.  1  Atk.  153,  But  Ld, 
Ch.  doubted  if  it  did  not,  where  a  man 
chooses  himself  assignee.  Exp.  Dorvil- 
tiers,  T.  1751.  1  Atk.  221.  So,  where  a 
bankrupt  surrendered  in  discharge  of  his 
bail,  and  was  not  charged  in  execution, 
btit  was  released  by  hb  creditor.    This 


is  no  election,  and  the  creditor  may 
prove  hb  debt.  Ejp.  Cwidall,  T.  1801« 
6  Yes.  446. 

1064.  But  it  has  been  dearly  held,  that 
a  petitioning  creditor  has  determined  hb 
election,  by  taking  out  the  commission. 
Exp.  Ward,  ante  :  and  he  cannot  after- 
terwards  sue  the  bankrupt  at  law,  thottsh 
for  a  distinct  debt;  S.  C.  for  if  he 
were  to  elect  to  proceed  at  law^  it  would 
supersede  the  commission*  Exp.  Lewis^ 
T.  1746.  1  Atk,  154.  So,  where  a  bank- 
rupt was  arrested  before  the  commissioa 
issued,  and  was  charged  in  execution 
after  be  was  declared  a  bankrupt,  and  he 
conformed  and  obtained  his  certificate  ; 
hb  creditor  petitioned  to  prove  under  the 
commission,  but  was  denied,  for  charging 
the  bankrupt  in  execution  was  deemed  a 
conclusive  election,  and  satisfaction  of 
the  debt.  Exp.  Warder,  M.  1790.  3  Bro* 
C.  C.  191.  Exp.  Cator,  11.  1791.  3  Bco. 
C.  C.  216.  S.  P.  And  taking  the  bankrupt 
in  execution  after  the  commission  has  is- 
sued, is  an  election.  E\p.  Knowell,  M. 
1 806.  13  Yes.n92.  So,  where  a  creditor 
has  signed  the  bnnkrnj)t's  certi/icate,  he 
has  determined  his  election,  nod  he  can- 
not afterwards  sue  tho  bankrupt  at  law, 
even  though  ho  should  n^fuud  his  divi- 
dend. Exp./rce«flii,T.  1799.4  Yes.  836. 
1(>65.  Another  question  has  arisen, 
within  what  time  an  election  shull  bo 
'made  ?     In  Exp.  Hopkmson,  an/e,  acre*  • 


300 


Bankrupt  Xiv- 

Where  a  Creditor  is  hound  to  ekct 


ditor  who  had  the  bankrupt  six  months 
ib  ezecation  after  the  bankruptcy,  pe- 
titioned that  an  account  might  be  taken, 
and  that  he  might  prove;  the  account 
was  directed,  and  he  was  ordered  to  elect 
in  a  fortnight.  But  where  a  creditor, 
three  years  and  a  half  after,  having  re- 
ceived a  dividend,  refunded  it,  in  order 
that  he  might  proceed  at  law,  he  was  al- 
lowed so  to  do,  and  also  against  his  bail, 
but  not  by  surprise  ;  for  the  bail  seeing 
that  the  creditor  had  proved  his  debt,  and 
received  his  dividend,  might  be  lulled 
into  a  neglect  to  surrender  their  princi- 
pal, and  he  might  abscond,  Exp.  bright, 
M.  1792.  2  Ves.  jun.  9. 

1066.  And  the  point  seems  as  yet  un- 
determined, whether  a  creditor  shall  be 
bound  to  elect  before,  or  aAer  a  dividend 
and  it  ii  not  established,  even  by  the  case 
of  Exp  Hopkinson,  where.  Ld.  Tkur^ 
low  refused  to  lay  down  a  rule  for  delay- 
ing the  election  till  after  the  dividend. 
Since  that  case,  however,  it  is  settled  as 
a  general  rule,  that  election  cannot  be 
compelled  before  a  dividend.  Ekp.  Han- 
nam,  E.  1795..14  Ves.  587-  (n.)  Sedvide 
Exp.  Grosvenor,  905f,  pi.  1072.  For  in 
Exp,  Robertson,  H.  1779,  Ld.  Thurlow 
saiJ.  not  it  might  be  the  bankrupt's  fault, 
that  the  dividend  was  not  made,  yet  he 
should  expect  the  bankrupt  to  show,  that 
it  was  not. 

1067.  But  in  what^  manner  soever  a 
creditor  may  elect  to  proceed,  he  shall 
be  at  liberty  to,  prove  his  debt,  that  ho 
may  assent  to,  or  dissent  from,  the  bank- 
rupt's certificate ;  in  order  that  the  re- 
medy against  the  bankrupt's  person  may 
be  effectual,  for  the  mode  of  putting  a 
creditor  to  his  election,  is  hut  modern, 
and  in  favour  of  bankrupts;  but  if  that 
election  is  to  eir elude  a  creditor  from  op- 
posing the  certificate,  it  may  be  in  the 
power  of  a  few  small  creditors  to  deprive 
him  of  his  remedy,  and  the  same  equit- 
able construction,  which  compels  a  cre- 
ditor to  abide  by  liis  election  at  law,  if  he 
renounces  all  benefits  under  the  commis- 
sion, requires  that  he  sliould  not  be  hurt 
tlifTcby.  Exp.  Salkcid,  T.  1719.  1  P.  W. 
5rtO.  Vide  Exp.  Fen  wick,  7  Vin.  184. 
pi.  20.  Exp.  Hosey,  7  Vin.  134.  pi.  19. 
Exp.  Cnpot,  1  Atk.  219.  Exp.  Lindsey, 
1  Atk.  220.  , 

1068.  There  are  some  cases,  however, 
in  which  no  election  shall  be  compelled, 
hut  the  creditor   may  prove  his  debt  in 

^  eiie  right;  and  imprison  the  bankrupt  in 


respect  of  another  claim.  As  where  a 
creditor  had  a  bankrupt  in  execution  on 
one  debt,  and  has  another  debt  against 
him  of  a  distinct  nature,  he  may  prov^ 
the  latter  under  the  commission,  though 
he  refuses  to  waive  his  execution  in  the 
former.  Exp.  Botterelly  T.  1746.  1  Atk. 
109.  Exp.  Crin^Zy  E.  17»3.  1  Bro. 
C«  C.  270.  S..  P.  So,  where  a  man 
having  lain  two  months  in  prison  was 
made  a  bankrupt,  and  was  superseded  • 
for  want  of  proceeding,  his  creditor 
proved  his  debt,  and  then  took  him  in 
execution  on  a  fresh  action,  his  discharge 
on  petition  was  refused.  Exp^  Callow^ 
M.  1793.  3  Ves.  1.  Et  vide  Exp.  Bryant, 
1  Ves*  &  B.  215,  which  was  since  the 
Stat.  49  Geo.  ^.  c.  121. 

1069.  There  is  another  point  or  ques- 
tion of  election,  which  has  come  before 
the  court  in  cases  of  bankruptcy,  and 
that  arose  under  the  commission  against 
Livesay  and  Co.  in  which  case  the  ques^ 
tion  was,  whether  as  to  the  sum  for 
which  the  creditor  had  the  bond  of  two 
of  the  partners,  he  should,  under  an 
agreement  by  them  all  to  consolidate  the 
funds,  be  considered  as  a  creditor  of  both 
partnerships  ?  to  which  it  was  answered, 
that  when  the  general  partnership  agreed 
to  take  upon  them  the  demand  of  the  in- 
dividuals and  the  other  partnership,  000 
term  implied  was,  that  their  creditors 
should  consent  10  be  creditors  of  the 
general  partnership  only.  It  was  held, 
therefore,  that  they  must  elect.  Exp. 
Clowes,  E.  1789.  2  Bro.  C.  C.  b9t>. 
Vide  eiiam  Exp.  Bonbonus,  8  Ves.  540. 

1070.  So  a  joint  and  separate  creditor 
must  elect  against  which  estate  he  will 
go  in  the  first  instance,  and  electing  to  go 
against  the  joint  estate,  he  has  no  pre*^ 
ference  to  the  other  joint  creditors,  upoa 
the  surplus  of  the  estate,  beyond  the 
separate  debts.  Exp.  Bevan,  T.  1804* 
10  Ves.  ]07«  Exp.  Hay^  E.  1808.  15 
Ves.  4. 

1071.  A  creditor  under  a  joint  and 
several  bond  may  prove  jagainst  the  es- 
tates of  both  ;  but  he  must  make  his  elec- 
tion before  a  dividend.  Exp.  Bcntley^ 
H.  1790.  2  Cox.  218. 

1070.  A  creditor  is  not  bound  to  elect 
to  proceed  at  law,  or  under  a  commis* 
sion,  before  a  dividend  is  declared  ;  he 
may  therefore  vote  in  the  choice  of  as- 
signees, though  be  has  the  bankrupt  in 
I  custody  on  mesne  process.  Exp.  Sharpe^ 
I  T.  1805.  11  Ves.  203.    Exp.  fVanfiick, 
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T.  I8O7.  14  Vos.  138.  But  election  shall 
be  compelled  before  a  dividend  where 
the  creditor  had,  for  tho  purpose  of  ta- 
king both  remedies,  split  an  entire  de- 
mand; and  being  assignee^  delayed  the 
dividend.  Exp.  Grosvenor^  H.  1808.  14 
Ves,  587- 

1073.  'A  creditor  of  the  bankrupt, 
holding  him  in  prbon  under  an  arrest  for 
part  of  his  debt^  and  when  supersedable 
detaining  him  there  for  another  part  of 
the  same  debt,  being  also  assignee  under 
the  commission,  and  when  ordered  to 
make  a  dividend,  not  proving,  but  making 
a  claim  only  to  a  leiss  amount  than  he  had 
sworn  to  at  law,  was  compelled  to  elect. 
Ezp.  Parquety  H.  1808.  14  Ves.  4i;3. 

1074.  By  statute  49  Geo.  3.  c.  121. 
8.  14.  proof  of  a  debt  under  a  commis- 
sion shall  be  deemed  an  election  not  to 
proceed  at  law  against  the  bankrupt  in 
respect  of  such  debt.  Vide  ante,  sect.  v. 
of  this  title.  Exp.  Lloyd  &  Exp.  L,obbon, 
17  Ves.  121.  334, 

1075.  After  proof  of  a  bill  under  a 
commission  against  the  acceptor,  it  was 
paid  by  A.,  the  drawer,  who  received  a 
dividend,  and  then  arrested  the  bankrupt 
for  the  balance.  A.  was  also  a  surety 
for  the  bankrupt  upon  another  bill,  yet 
he  was  ordered  to  discharge  the  bank- 
rupt, and  restrained  from  lodging  any 
detainer.  Exp.  Lahboriy  C.  1810.  1  Rose 
219.  17  Ves.  334.  Vide  stat.  49  Geo.  3. 
c.  12U  f.  8.  14. 

1076.  A  creditor  obtained  a  judgment 
against  a  bankrupt,  and  issued  a  ca»  sa,j 
but  the  bankrupt  having  surrendered  to 
his  bail,  he  was  not  charged  in  execution. 
This  is  not  an  election  to  proceed  at  law. 
Ugi.  ArundelljT.  1811.  18  Ves.  231. 
1  Rose  143.  Et  vide  Cxp.  Cuudell,  6 
Ves.  446. 

1077.  Where  a  mortgagee  has  once 
elected  to  give  up  his  mortgage  and  prove 
under  the  com.nnission,  lie  cannot  after- 

Vofc,  I.  30 


wards  retract  on  the  groand  of  mistake. 
Exp.  Downs,  T.  1811.  18  Ves.  290.  1 
Rose  96. 

1078.  Where  a  creditor^  having  two 
bills  of  exchange  upon  which  the  bank- 
rupt was  liable,  has  proved  one  under  his 
commission,  it  is  an  election  to  relinquish 
an  action  upon  the  other.  Eim,  Dickson, 
T.  1811.  1  Rose  98.  Exp.  Hardenbergk, 
H.  1812.  ib.  204.  Vide  stat.  49  Geo.  3. 
c.  121.  8.  14. 

1079.  The  proof  or  claim  of  a  debt 
operates  as  a  discontinuance,  under  the 
stat.  49  Geo.  3.  c.  t2L.  s.  14.  so  as  to 
preclude  the  necessity  of  producing  tho 
rule  to  disconkinuo  prior  to  the  proof 
being  admitted.  Ezp,  WooUey,T.  IZ13. 
1  RosQ  394. 

1080.  A  commission  issued  by  a  pe- 
titioning creditor,  who,  with  the  privity 
of  two  or  three  other  creditors,  fecetved- 
his  debt  from  the  bankrupt,  was  super- 
seded under  the  stat.  5  Geo.  ?.  c.  30. 
s.  24.  on  the  petition  of  a  creditor,  who 
was  privy  to  the  transaction,  but  whether 
the  same  creditor  will  be  permitted  to 
sue  out  a  new  commission,  the  court  did 
not  determine.  J^xp*  Brine,  Etp%  Par^ 
sons,  U.  1817»  1  Buck  19.  108.  Vide 
Cxp.  Paxton,  15  Ves.  461;  vide  etuun 
Exp.  Brown,  ib.  472.  and  the  distinc- 
tion there  taken  between  Exp.  Thomp- 
son, 1  Ves.  jun.  147.  and  Exp.  Gedge,  3 
Ves.  349.  TI10  remedy  given  by  the  sta- 
tute, however,  is  to  the  creditors,  and  not 
to  the  bankrupt.  Exp.  Kirk,  l5  Ves.  464. 
Sed  vide  Thomas  v,  Rhodes^  3  Taunt. 
478.   2  Rose  104. 

1081.  An  attachment  of  the  bankrupt 
after  the  commission  for  non-payment  of 
money  into  court,  under  an  order  in  a 
suit  against  him  before  the  commission, 
is  not  such  an  election  to  proceed  against 
the  person  of  the  bankrupt  as  will  satisfy 
the  debt.  Exp.  Benjamin^  fi.  1817*  1 
Buck  41. 
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BANKRUPT  XV. 

Of  Joint  and  Separate  Traders. 

(b)  Of  the  Practice  adopted  on  the  BanJcrvptcy  of  Copartners j  previous  to 
Lord  Thurloio's  Order  of  the  Sth  March,  179i.  (b)  Of  the  subsequent 
and  present  mode  of  proceeding  in  such  Cases,  (c)  Of  the  Interests  of  the 
joint  and  several  Creditors  in  the  effects  of  Joint  Traders^  and  abo  in  their 
separate  Estates,  (d)  Of  the  situation  of  a  Solvent  Partner,  as  connected 
with  one  who  becomes  Bankrupt,  and  herein  of  retiring,  dormant,  and  cfe- 
ceased  Partners.  '     ^ 


(a)  Of  the  Practice  adopted  on  the 
Bankruptcy  of  Copartners,  previa 

'  ous  to  Lord  Thurlow*s  Order  of  the 
8ih  March,  1794. 

1082.  If  there  is  a  joint  conamission 
against  two  partners,  each  must  be  found 
a  bankrupt,  and  though  one  die,  the  com- 
mission may  go  on  ;  but  if  one  be  dead  at 
the  time  of  the  issuing  of  the  commission, 
it  abates  and  is  absolutely  void.  Bcasley 
V.  Beasley,  H.  1736.   1  Atk.  97. 

108d.,^>eparate  commissions  were  ta- 
ken out  against  persons  formerly  part- 
ners ;  the  joint  creditors  were  allowed  to 
bring  a^bill  against  the  separate  assignees, 
for  an  account  of  the  partnership  debts, 
and  they  were  directed  to  sell  the  whole, 
and  deposit  the  produce  in  the  bank  until 
the  determination  of  the  suit.  JBzp.  Vo* 
gueljE.  1743.  1  Atk.  182. 

1084.  Bankrupt  partners  paying  dif- 
ferent proportions  towards  the  debts i 
shall  have  but  one  allowance,  which  shall 
be  divided  in  the  proportions  their  re- 
spective estates  have  paid.  Exp,  Bate^ 
T.  1785.  1  Bro.  C.  C.  452. 

1085.  A  commission  against  A.,  de- 
scribing him  as  a  partner  with  B.,  is  a 
separate  commission.  Ezp,  Woodmason, 
H.  1787.  1  Cox  808. 

1086.  Joint  creditor  is  entitled  to  prove 
his  debt  under  a  separate  commission 
taken  out  against  onepartner.  Erp^  Cop' 
land,  M.  1787-  1  Cox  420. 

1087-  A..  B.  and  C.  were  in  partner- 
ship, and  A.  and  B.  were  also  partners 
in  a  distinct  house.  Commissions  issued 
against  both  firms.  The  estate  of  the  two 
<;Hnnot  claim  any  thing  against  the  estate 
of  the  three,  until  the  joint  creditors  of 
the  thi-ee  are  fully  satisfied  £xp.  HoT' 
greaves,  E.  1788.  I  Cox  440. 

1088.  It  was  always  allowed  upon  pe- 
liiioni  and  4:oBsidered   as  a  resoiutioQ 


of  convenience,  that  separate  creditors 
should  prove  under  a  joint  commission^ 
and  joint  creditors  under  a  separate  com- 
mission ;  so  that  the  joint  efi*ects  be  first 
applied  to  pay. the  partnership  debts,  and 
then  the  separate  debts,  and  the  separate 
effects  first  to  the  separate  creditors,  and 
then  to  the  partnership  creditors.  Vide 
t:xp.  Crowder,  M.  1715.  2  Vern.  706- 
Stephens  V,  Brown,  H.  1728.  Fitzg.  283. 
Exp.  Cooke,  M.  1728.  2  P.  \V.  500.  Uor- 
sey^s  Co.  H.  1729.  3  P.  W.  23.  Twiu  v. 
Massey,  E.  1737.  1  Atk.  67.  Exp.  Tur- 
nery  T.  1742.  1  Atk.  97.  Exp.  Baudier^ 
M.  1742.  1  Atk.  98.  Exp.  Vogueij  E. 
1743.  1  Atk.  132.  Exp.Powe/,M.  1742. 
2  Eq.  Ab.  lll.pl.  7. 

1089*  But  the  commissioners  had  no 
power  to  admit  such  proofs  without  the 
sanction  of  the  court.  Vide  Exp.  Sandoti, 
E.  1743.  1  Atk.  68. 

1090.  Even  so  late  as  1784,  Ld.  Thur. 
low  seemed  to  have  a  doubt,  whether 
joint  creditors  could  prove  under  sepa- 
rate commissions ;  for  in  a  petition,  Exp. 
Cobham,  1  Bro.  C.  C.  576.  that  joint  cre- 
ditors might  be  let  in  to  prove  against  a 
separate  estate,  he  made  an  order  be- 
cause the  petition  was  consented  to,  but 
left  the  question  to  be  discussed  on  fu- 
ture consideration.  The  question  being 
thus  left  open,  the  petition,  (Exp.  Hay^ 
don,  T.  1785,  1  Bre.  C.  C.  454.  Exp. 
Hodgson,  M.  1785,  2  Bro.  C.  C.  5.  Exp. 
Page,  T.  1786.  2  Bro.  C.  C.  119.  and 
Exp.  Flintum^  T.  1 786. 2  Bro.  C.  C.  120.) 
were  speedily  presented,  in  all  which  joint 
creditors  were  ^allowed  to  pnive  against 
separate  estates,  and  on  hearing  tfaft 
latter  petition,  his  Lordship  aaid^  he 
thought  that  peint  had  been  settled,  es- 
pecially since  the  case  of  Exp.  Crispy 
where  it  was  determined,  that  a  com- 
mission may  issue  against  one  party  for 
a  joint  debt,  though  an  action  cannel  be 
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mai&tajned  against  him  witlioat  joining 
the  other  two  ;  and  this  was  confirmed 
by  the  opinioa  of  the  judges  on  an  issue 
directed  and  the  matters  reserved.  Eip. 
Crispf  T.  1744.  I  Atk.  133. 

1091 .  Yet  notwithstanding  the  conve- 
nience resulting  from  this  measure,  a 
practice  prevailed  where  ihere  were  se- 
veral partners  to  take  out  se{iarate  com- 
Dissiops  against  each  partner,  as  well  as 
a  joint  commission^  causing  an  unneces- 
sary expenditure  of  the  bankrupt's  es- 
tates ;  and  besides  it  n^as  held  by  Ld. 
Kingf  that  (he  assignment  under  a  joint 
commission  having  conveyed  all  the  bank- 
rupt's estates,  both  joint  and  several,  the 
assignments  under  separate  commissions, 
which  issued  afterwards,  must  conse* 
t)uently  be  void.  Exp.  Cooke,  2  P.  VV. 
500.  and  Ld.  Hardmcke  held  the  same. 
Exp.  Baudier,  1  Atk.  98.  which  gave  rise 
to  another  difficulty  between  the  two  es- 
tates. Ld.  Hardwickej  however,  checked 
thb  practice.  In  Re  Simpsons^  M-  1752. 
by  keeping  only  one  commission  on  foot, 
and  ordering  distinct  accounts  to  be  kept 
of  the  several  estates.  Ld.  Thurlow  did 
the  same.  Ezp,  Martin^  M.  1785. 2  Bro. 
C.  C«  1 5.  Ld«  jLoughberough  greatly  con- 
demned it  in  Exp.  Brown^  H.  1793.  2 
Vea.  jun.  ^.  and  he  wholly  put  an  end- to 
this  extravagance  by  a  very  salutary  or- 
der made  8ch  March,  1794,  whereby  it  was 

1092.  Ordered,  that  the  commissioners 
in  a  joint  conimis-sion,  may  admit  the 
proof  of  separate  debts,  and  that  the  sepa- 
rate creditors  may  assent  to,  or  diss^ent 
from  the  bankrupt's  certificate,  and  that 
they  do  cause  distinct  accounts  to  bo  kept 
of  ^he  joint  and  separate  estates,  and  that 
which  belongs  to  the  separate  estate  shall 
be  applied  to  satisfy  the  separate,  credi- 
tors, and  if  there  be  any  surplus  of  the 
joint  estate,  after  satisfying  thejoint  credi- 
tors, It  shalt  be  applied  iu  satisfaction  of 
the  separate  creditor*  quoad  the  bank- 
rupt's share,  and  so  if  there  be  au  ovpr- 
plos  of  fthe  separate  estate  of  any  such 
bankrupt,  it  shall  be  applied  to  satisfy  the 
joint  debts.  The  costs  of  taking  the  ac- 
count to  be  settled  by  the  commissioners 
aod  paid  out  of  the  separate  estate.  4 
Bro.  a  C.  548. 


(b)  Of   the    subsequent   and  present 
Mode  of  practice  in  such  Cases. 

1093.  Since  the  order  of  8tb  March, 


1794,  bv  Ld.  Ch.  ThurloWy  the  case  Exp. 
Elton,  (T.  1796.  3.  Ves.  238.  241.)  came 
on  upon  the  petition  of  joint-  creditors^ 
to  be  admitted  under  a  separate  commis- 
sion, it  was  determined  that  they  should 
be  admitted,  but  not  receive  a  dividend 
until  an  account  taken  of  what  they  might 
have  received  from  the  partnership  ef- 
fects ;  neither  can  separate  creditors  tak^ 
a  dividend  upon  the  joint  estate  raieably 
with  the  joint  creditors  ;  for  each  estate* 
is  applicable  to  its  own  debts.  In  bank- 
ruptcy the  usual  directions  are,  to  apply 
the  funds  respectively,  the  joint  to  the 
joint  debts,  and  the  separate  to  the  sepa- 
rate debts,  and  the  surplus  of  each,  to 
tlie  creditors  remaining  on  the  other ; 
et  vide  Erp.  Clay,  E.  1802.  6  Ves.  813. 
S.  P.  determined  by  Ld.  Eldon. 

1094.  A  joint  creditor  being  the  peti- 
tioning creditor  under  a  separate  com- 
mission, was  entitled  to  prove  and  rote  in 
the  choice  of  assignees,  &c.  with  the  sepa- 
rate creditors,  not  being  within  the  rule^ 
excluding  the  other  joint  creditors.  Exp. 
Hally  E.  1804.  9  Ves.  349-  Vide  Exp. 
Elton,  3  Ves.  238.  Exp.  Clay,  6  Ves. 
813.  and  references.  Exp.  Chandler.  9 
Vei.35. 

1095.  Joint  creditors  cannot  vote  or 
interfere  io  the  choice  of  assignees  under 
a  separate  commission.  Exp.  Alcock,  M. 
1805. 11  Ves.  603.  Eip.  Kensington,  H- 
1808.  14  Ves.  447. 

1096.  But  a  proof  by  joint  creditors 
under  a  separate  commission  was  admit- 
ted, there  being  no  joint  estate  or  solvent 
partner.  Exp.  Sadler  and  Jackson,  £» 
1808.  15  Ves.  52. 

1097.  Joint  and  separate  creditors 
also  have  each  been  allowed  to  prove- 
provisionally  under  the  commission  on 
foot,  whether  joint  or  separate,  in  order 
tliat  they  might  have  power  to  oppose,  or 
to  sign  the  bankrupt's  certificate;  for 
under  what  commission  soever  the  certi- 
ficate be  obtained,  it  discharges  the  bank* 
rupt  from  all  his  debts,  as  well  joint  esse* 
parate.  Vide  Horsey's  Ca.  3  P.  W.  24. 
Twiss  V.  Massey,  1  Atk.  67.  Exp.  Tur- 
ner, 1  Atk  97*  Re  Simpsons,  1  Atk.  138. 

1093.  Where  a  creditor  has  lent  money 
to  a  co-partnership,  and  has  the  joint 
and  several  security  of  the  co-partners^ 
he  may  prove  his  debt  either  against  the 
joint  or  separate  fund,  but  when  a  divi- 
dend is  made,  he  must  elect  out  of  which 
fund  he  will  take  his  dividend.  As  where 
A  and   B.^  joint   traders,   had  become 
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joint  and  separate  cummissions  were  ta- 
ken out  against  them,  I.  S.  may  elect,  and 
he  shall  have  a  month  to  elect  under 
which  commission  he  will  come,  but  if 
two  joint  traders  owe  a  partnership  debt, 
and  one  gives  a  separate  bond,  as  a  col- 
lateral security,  the  joint  debt  may  be 
sued  by  the  creditor  of  the  partnership, 
who  may  likewise  avail  himself  of  the 
separate  bond.  Cxp.  Rou>landion^  H. 
1735,  S  P.  W.  405. 

1099.  So  a  bond  creditor,  to  whom  the 
partners  were  jointly  and  severally 
bound,  may  make  his  election,  to  come 
against  the  joint  or  separate  estate,  but 
»ot  against  both,  except  for  the  deficien- 
cy, and  after  the  other  creditors  are  paid. 
Exp,  Banks^  T.  1740.  1  Aik.  106.  2 
Vos.  550. 

1100.  So  where  a  joint  commission 
was  taken  out  against  two  persons,  and  a 
separate  commission  against  one,  a  cre- 
ditor upon  their  joint  and  several  bond, 
must  make  his  election,  upon  which  es- 
tate he  will  claim,  but  he  shall  have  time 
to  look  into  the  joint  and  separate  ac- 
counts, that  he  may  see  under  which  he 
can  claim  to  the  best  advantage.  Exp. 
Bond,  H.  1745.  1  Atk.  98. 

1101.  So  a  creditor  of  one  partner  on 
bond,  for  money  which  came  to  the  use 
of  the  copartnership,  may  prove  against 
the  joint  or  separate  fund,  imt  he  must 
elect  upon  which  fund  he  wilt  take  his 
dividend.  Exp.  Clowes^  E.  1789-  2  Bro. 
C-  C.  595. 

1102.  A  partnership  cannot  be  estab- 
lished by  the  evidence  of  partners,  in 
their  private  communications ;  that  fact 
must  be  proved  aliundej  and  for  want  of 
such  proof,  a  commission  against  the  os- 
tensible partner  was  sustained  in  this  case. 
Exp.  Benfeldy  T.  1800.  5  Ves.  424. 

1103.  A  release  to  one  joint  dobtor  is 
a  release  te  both,  tlicrelbre  a  creditor,  re- 
ceiving a  composition  from  one,  cannot 

trove  under  the  bankruptcy  of  the  othei. 
;xp.  Blater,  T.  1801.  6  Vcs.  146. 

1104.  A  joint  coromission,  where  one 
partner  wad  resident  abroad,  was  super- 
seded ;  and  so  it  shall  bo  where  one  part- 
ner is  an  infant  or  a  lunatic,  for  a  joint 
commission  cannot  be  maintained,  but 
separate  commissions  must  issue.  Exp. 
Lay  tony  Exp.  Hardwicke^  T.  1801.  6 
Ves.  440.  Exp.  Bartens,  Ih  1802.fi  Ves. 
501.  S.  P.  as  to  an  infant  trader. 


ruptcy  was  issued  on  the  petition  of  it 
joint  creditor.  A  joint  creditor  petition* 
ed,  on  behalf  of  himsehf  and  others,  that 
they  might  prove,  in  order  to 'vote  in  th^ 
choice  of  assignees  and  receive  dividends. 
Ld.  Eldon  said,  this  was  the  consequence 
to  bo  apprehended  from  the  rule  «s(ab« 
lished  in  Exp.  Elton,  (3  Ves.  258.)  re- 
peating the  objections  to  that  rule  in  Exp. 
Ciay,  (6  Ves.  813.)  particularly  in  the 
inconsistency  of  permitting  a  joint  credi* 
tor  to  be  the  petitioning  creditor  in  a 
separate  commission,  and  yet  not  allow- 
ing any  other  joint  creditor  to  prove,  ex« 
cept  for  the  purpose  of  assenting  to  or 
dissenting  from  the  certificate,  and  giving 
the  accouut  in  the  absence  of  parties  in- 
terested in  taking  it.  His  Lordship  fol- 
lowed Ld.  Ro3sly*i^s  rule,  which  differed 
from  that  of  Ld.  Uardwicke  and  Ld* 
T/iurloWy  not  as  approving  it,  but  finding 
it  established :  by  that  rule,  however,  ex- 
cepting the  case  where  there  are  no  sepa- 
rate debts,  the  petitioner  might  take  the 
order,  provided  ho  would  pay  the  sfpa- 
rate  creditors.  Exp.  Chandler,  T.  1803. 
9  Ves.  35.  Vide  Exp.  Crisp,  1  Atk.  134. 
Crisp  V.  Perrit,  Willes,  467. 

1  lOG.  Joint  traders  became  bankrupts, 
and  obtained  their  certificate,  but  one  of 
them  died  beforcMie  had  made  the  afilda- 
vit  of  conformity :  this  joint  certificate 
was  allowed  as  the  separate  certificate  of 
the  survivor,  and  ordered  to  be  inserted 
ill  the  Gazette  accordingly.  Exp.  Currity 
IT,  1804.  10  Ves.  51. 

1107.  A.  and  B^  were  partners,  and 
became  bankrupts.  Separate  commissions 
were  issued  against  both.  The  assignees 
of  D.  were  allowed  to  prove  a  cash  ba- 
lance (due  to  B.)  upon  the  estate  of  A.; 
but  the  dividends  were  retained  to  reim- 
burse the  estate  of  A.  what  it  should 
oveipay  upon  an  advance  of  bills  from 
A.  to  B.,  some  of  which  wore  dishononr- 
od.  Exp.  Ahtzalfcy  T,  1805.  1 1  Ves. 
404. 

1108.  Under  a  joint  commission,  the 
separate  estate  of  one  partner  has  a  lien 
on  the  ocher^s  share  of  a  surplus  of  the 
juint  estate,  in  rei^pcct  of  a  debt  proved 
on  bills  drawn  in  the  name  of  the  firm 
for  a  separate  debt,  and  may  come  in 
with  the  oher  separate  creditors  for  a 
deffcciency.  Exp.  JQ'ii^,  T.  J810.  17  Ves. 
115. 

1109.  Joint  creditors  cannot  prove 
undgr    a    separate  coromission    for  the 
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purpose  of  receiving  a  dividend,  but  only 
to  have  a  power  on  the  certificate.  On 
the  application  of  a  joint  creditor,  an 
account  of  the  joint  estate  is  directed, 
and  the  residue  is  to  be  distributed  ac- 
cording to  the  respective  interests  of  the 
partners.  Duttan  v.  Morrison^  T.  1810. 
n  Yes.  209.  1  Rose  213. 

1 110.  A  joint  creditor  may  sue  out  a 


1113.  Out  of  four  partners  in  one 
trade,  two  traded  distinctly .  First  a  j  oiu t 
commission  issued  against  the  latter  two, 
then  a  Joint  commission  against  the  four, 
and  afterwards  separate  commissions 
against  the  two  who  were  not  'objects  of 
the  first  commission.  The  court  sup- 
ported the  commiasion  against  the  ibur, 
as  being  the  most  capable  of  ample  jus- 


separate  commission  (a\  and  may  prove  *  tice,  and  superseded  all  the  rest,  agree 


and  receive  dividends  with  the  separate 
creditors,  though  as  to  part  he  may  be 
only  a  trustee  for  andther  joint  creditor, 
who,  upon  the  general  rule,  could  have 
proved  only  to  affact  the  certificate,  and 
not  to  receive  a  dividend (6).  Exp.  De 
Tassct,  T.  1810.  17  Ves.  247.  1  Rose  10. 
Vide  (a)  Cxp.  Ackerman,  14  Yes.  604. 
(6)  Exp.  Crisp.  1  Atk.  134.  Crisp  v. 
Perrit,  Willes,  467. 

lill«  Though  joint  creditors  cannot 
vote  in  the  choice  of  assignees  under  a 
separate  commission,  even  though  there 
be  but  one  separate  creditor,  yet  the 
court  will  make  an  arrangement  for  the 
joint  creditors  at  their  own  expense,  by 
appointing  persons  to  deal  with  the  joint 
estate  in  the  nature  of  trustees,  adverse 
to  the  separate  creditors,  {et  e  cover $0 
under  a  joint  commission,)  but  the  court 
will  not  appoint  such  persons  assignees, 
for  the  .choice  of  assignees  is  with  the 
persons  entitled  to  prove  under  the  act 
of  parliament,  excluding  such  as  could 
not  prove  without  an  order  as  separate 
creditors  under  a  joint  commission,  now 
admitted  under  the  General  Order  of  8th 
March,  1794,  (which  see  ante^  pU  1092.) 
JSzp.  Parr,  T,  1811.  18  Yes.  70.  1  Rose 
76. ;  and  the  same  point  was  resolved  in 
Exp.  Longman,  18  V'^es.  71*  where  it  was 
held,  that  the  General  Order  was  not  in- 
tended to  alter  the  righu  of  joint  and 
separate  creditors  with  regard  to  each 
other. 

1112.  Separate  commissions  were  ta« 
ken  out  against  copartners  by  a  joint  cre- 
ditor on  the  same  debt  and  on  the  same 
day^  immediately  on  the  dissolution  of  a 
copartnership^  but  no  separate  creditor 
appearing,  a  joint  commission  was  issued.^ 
The  petitioning  creditor  under  the  sepa- 
rate commissions  refused  to  disclose  the 
person  who  proved  the  act  of  bankruptcy. 
Ld.  Ch.,  after  inspecting  the  proceedings, 
ordci*ed  the  witness  to  attend  at  the  peril 
of  costs.  Bzjt.  Gardner,  M.  1812.  1  Yes. 
&  B.  74.  Vide  Exp.  Lund,  6  Yes.  781. 
Exp-  Higgins,  11  Yes.  8, 


ble  to  the  modern  practice,  orderiof 
distinct  Accounts  to  be  kept  of  the  whole, 
but  all  the  purchases  made  under  the 
first  commission  *  against  the  two  were 
confirmed.-  JEip.  Aivsom,  Ezp>  Mason^ 
M.  1812.  H.  1813.  1  Yes.  &  B.  l60. 

1114.  A  second  commission  against  a 
bankrupt  uncertificated  is  void ;  therefore 
where  a  joint  commission  issued  after  a 
separate  one  taken  out  by  joint  and  seve* 
ral  creditors,  the  separate  commission 
can  only  b^  superseded  for  the  benefit  iff 
the  creditors,  but  the  petitionfng  creditor 
shall  have  his  costs  if  he  acted  bonajide^ 
and  secured  all  his  rights  as  a-  joint  and 
separate  creditor  to  prove  and  elect  be« 
tween  the  joint  and  separate  estates. 
Ezp.  Brown  &  Munton^  M.  1812.  1  Yes. 
&  B.  60.  in  which  case  Ld.  Eldon  said 
he  always  fait  great  difficulty  from  the 
decision  in  Crisp  e.  Perrit,  Willes,  467* 
where  it  was  held,  that  a  separate  com- 
mission may  issue  on  a  joint  debt,  for  if 
so,  what  is  to  become  of  the  demand 
against  the  other  persons.  And  he  add- 
ed, that  under  a  joint  and  several  bond, 
the  obligee  could  not  bring  a  joint  and 
also  several  actions,  though  he  might 
have  several  executions* 

1115.  Where  there  is  no  joint,  estate^ 
a  joint  debt  may  be  proved  under  a  se- 
parate  comtiission.  Ezp.  Maehdi,  T. 
1813.  1  Yes.  &  B.  2l6.  Vide  Exp. 
Taitt,  16  Yes.  194.  (n). 

1 1 16.  A  joint  commission  in  England, 
will  not  bo  superseded  while  a  scparaio 
one  is  proceeding  in  Ireland.  Exp.  Crid- 
land,  T.  1814.  3  Yes.  &  B.  94. 

1117.  Though  the  effect  of  a  separate 
commission  is  to  pass  all  the  interest  in 
the  joint  estate  to  the  assignees,,  yet  the 
distributive  shar«  shall  be  confined  by 
order  of  the  joint  creditqrs.  S.  C.  ib.  98. 

1118.  Joint  creditors  are  not  peilnii* 
ted  to  prove  against  the  separate  estate, 
where  there  is  joint  properly,  however 
trifling  in  amount.  Ezp.  Peake,T.  1814. 
2  Rose  54.  Vide  Exp.  Taitt,  I6  Yes. 
193. 


8d6  Bankrupt  xv. 

Interests  cfjahut  and  $ivetal  Creditors  in  thejmni  amtlnparate  Hfedt. 


(c)  Of  the  Interests  of  the  joint  and 
several  Creditors  in  the  Effects  of 
joint  Traders^  and  aho  in  their  se- 
parate Estates, 

1119.  A.  lends  money  to  one  partner, 
who  lends  the  same  to  his  partnership 
trade  $  a  joint  commission  issues :  A. 
shall^not  come  in  as  a  creditor  immedi- 
ately, bat  by  way  of  circuity,  as  standing 
hi  the  place  of  the  partner  who  lent  the 
money  to  the  trade.  £ip.  Hukler^  H. 
1741.  1  Atk.  2241. 

1190.  So,  where  one  partner  draws 
from  the  joint  stock  more  than  his  share, 
the  other  shall  come  in  upon  bb  separate 
estate  pro  t<mto*  £sp»  Drakey  M.  1735. 
cited  in  S*  C. 

1131*  So,  where  two  parties  borrow 
money,  and  one  only  gives  a  bond,  to 
which  the  odier  is  a  witness,  and  the 
money  is  put  into  the  trade*  the  obligee 
ehall  prove  under  the  joint  commission* 
Exp,  Brown^  £.  1725,  cited  in  S.  C. 

1122.  Debts  upon  the  insurance  of 
abips,  are  only  proveable  against  the  se- 
parate estate  of  the  partner  who  signs  the 
policy ;  the  insurance  by  a  partnership 
heing  against  6  Geo.  1.  c.  18.  £xp.  An- 
gerstein^  Exp.  Lee,  T.  1784.     1  Bro.  C. 

C  399. 

1123.  A  separate  commission  issued 
egainst  A.,  who  was  one  of  three  part- 
ners* under  which  he  obtained  his  certi- 
ficate. A  joint  commission  afterwards 
issued  against  tlie  three.  On  an  appli- 
cation  to  supersede  the  separate  commis- 
sion, and  an  allegation  that  the  certificate 
was  not  fairly  obtained,  the  court  direct- 
ed an  enquiry  how  the  certificate  was  ob-. 
tained.  Exp.  GiUam.T.  1789.  2  Cox  193. 

1124.  Separate  creditors,  having  re- 
ceived 20s.  in  the  pound,  are  not  entitled 
10  interest  out  of  the  surplus  of  the  sepa- 
rate estate  till  the  joint  croditors  are  paid 
20s.  in  the  pound.  Exp.  Clarke^  T.  1799. 
4  Yes.  677*  So  vice  osrstf,  with  joint  cre- 
ditors.  Exp.  Abelly  T.  1799.  4  Yes.  837. 

1125.  Where  the  bankrupts  are  jointly 
and  severally  bound  to  the  6rown,  and 
the  joint  estate  has  paid  more  than  its 
proportion  of  the  debt  under  an  extent, 
the  separate  estaies  must  contribute.*'  Ro* 
gers  V.  Mackemiey  T.  1799.    4  Yes.  752. 

1126.  J.  R.  traded  in  his  own  name  as 
a  merchant,  and  also  under  the  firm  of 
J.  R.  and  Co.  He  was  likewise  a  part- 
ner with  B.  and  P.,  as  insurance-brokers. 
These  trades  were  carried  on  in  difierent 


parts  of  Bristol,  and  distinct    accounts 
were  kept.    In  March,  1793,  a  separate 
commission  issued  against  J.  R.,  and  on 
the  same  day  a  joint  commission  issued 
against  R    B.  &  P.    A.  proved  80,725/. 
under  the     separate     commission,  and 
27,011/.  under  the  joint     The  joint  ere*- 
ditors  by  their  petition  stated  the  latter 
sum  to  be  part  of  the  former  debt,  that 
J.  R.  had  made  use  of  the  partnership 
firm  on  his  separate  account,  and  that  Ke 
was  indebted  to  the  partnership  in  6OOO/. 
J.  R.  died  in  1801,  never  having  pro^ 
dttced  an  account  of  his  dealings  with  A. 
Petitioners   suggested    that   J.    R.    had 
drawn  all  the  bills,  except  two,  without 
the  privity  of  P.,  who  acted  as  cashier  to 
the  partnership :  that    all    the  bills  had 
been  made  payable  by  J.  R.,  at  the  same 
time  that  J.  R*  was  much  embarrassed  and 
frequently  arrested  ;  and  that  no  part  of 
the  consideration  came  to  the  hands  of 
p.,  or  was  applied  to  the  use  of  the  part- 
nership, but    exclusively    to  the  use  of 
J.  R.  Petitioners  prayed,  that  A.'s  proof 
under  the  joint  commission  might  be  ex* 
ponged,  and   that   he  might  refund    his 
dividend,  and  give  an  account  of  his  deal- 
ings with  i.  n. — For  petitioner  it  was 
contended,  that  A.  ought  to  have  elected 
under    which    estate    he   would  prove, 
though  he  had  distinct    securities  ;  and 
that  one  partner  could  not,  without  au- 
thority, bind  the  firm  to  a  demand,  the 
consideration  for  which  was  received  by 
him  alone,  and  never  reached  the  part- 
nership funds. — EldoHy  C.  could  not  ac- 
cede to  the  principle,  that  if  one  partner, 
for  his  own  accommodation,  pledges  the 
firm,  the  partnership  is  not  bound  ;  but 
he  agreed,  that  if  it  was   manifest  to  the 
party  advancing  the  money,  that  it  was 
on  the    separate    account,  and  that  the 
partnership    was   pledged    against  good 
faith,  then  his  authority    to  pledge    the 
firm  must  be  shown ;  but  this  does  not 
apply  to  the  ordinary  course  of  commer- 
cial transactions,  nor  to  the  discounting 
of  bills  with  bankers.     In  Forciyce's  Ca. 
Ld.    Thurlow    and  the  judges  doubted 
upon  the  danger  of  placing  every  man 
with  whom  the  paper  of  a  partnership  is 
pledged  at  the    mercy    of   one  partner, 
with  reference  tm   the  account  he  may 
afterward|^\gfye  of  the   transaction,  but 
there  is  ho  doubt  now ;  the  law  has  taken 
this  course,    that  if,  under  the   circum* 
stances,  the  party  taking  the  paper  can  be 
considered  as  being  advertised  by  the  na- 
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Ml«  of  the  transaction  that  it  vras  not  in- 
tcnded  lo  be  a  partnership  proceedin^^y  as 
if  it  came  for  an  antecedent  debt,  prima 
facie  it  will  not  bind  them ;  but  it  will,  if 
previous  authority  or  sob8e«|uent  appro- 
bation can  be  sbown«  In  many  cases  of 
partnership,  and  different  private  con- 
cerns, it  is  frequently  necessary  for  the 
salvation  of  the  partnership^  that  the  pri- 
vate demand  of  one  partner  should  be  sa- 
tisfied at  the  moment ;  for  the  ruin  of  one 
partner  would  spread  to  the  others,  who 
would  rather  let  him  liberate  himself  by 
dealing  wtb  the  firm.  With  respect  to 
the  qfiestiou,  whether  this  proof  ought  to 
stand  against  both  estates,  it  has  been  al- 
ready determined,  that  under  a  joint 
commission  of  bankrupt  the  afiairs  of  the 
separate  creditors  may  be  arranged,  and 
also  of  separate  firms  of  two  or  more  part- 
ners. As  to  this  species  of  paper,  consi- 
derable difficulty  in  supporting  it  has 
arisen  in  point  of  law.  InMainwaring 
V.  Newman,  2  Bos.  &  Pul.  120.  it  was 
held,  that  no  action  would  lie  upon  such 
a  transfer  of  paper.  Ld.  Eldonf  hew- 
ever,  finding  it  treated  as  a  ground  of  di- 
vidend, would  not  disturb  the  question. 
The  case  in  Livesay's  bankruptcy  does 
not  decide  that  there  should  not  be  a  sort 
of  double  p»>of,  but  tao  creditor  roust 
elect :  the  question  in  that  case  was,  whe- 
ther as  to  the  sum  for  which  the  creditor 
had  the  bond  of  the  two,  he  should,  under 
an  agreement  by  all  the  partners  to  con- 
solidate the  funds,  be  considered  as  a  cre- 
ditor of  both  partnerships  ?  To  which  it 
was  answered,  that  when  the  general 
partnership  agreed  to  take  upon  them  the 
demand  of  the  individuals  and  the  other 
partnership,  one  term  implied  was,  that 
their  creditors  should  consent  to  be  cre- 
ditors of  the  general  partnership  only.  It 
was  held,  therefore,  that  they  must  elect. 
There  have  been  many  other  cases,  par- 
ticularly in  the  bankruptcy  of  Burton, 
Forbes,  and  Co«,  where  three  or  more 
partners  being  also  concerned  in  other 


.^3.    Hope  V.  Cttst,  stated  in  S.  C.     Eip*. 
Ledyard,  Exp.  Mariin,  3  Bro.  C.  C.  i5n 

1  Co.  Bank.  Laws,  255.     £zp.  Clowes^ 

2  Bro,  C.  C.  595. 

1127.  Bill  for  an  account  by  the  annui- 
tants under  the  will  of  Cook  (to  wfiom 
defendant's  father  was  executor,)  agalnat 
defendant  as  executrix  and  heir  at  law  ; 
the  usual  accounts  were  directed,  and  tbe 
testator's  estate  was  reported  in  arrear. 
Testator  was  in  partnership  with  oa# 
Nantes,  who  became  a  bankrupt,  and  theit 
testator  died.  The  joint  creditors  of 
Chiswell  and  Nantes,  who  had  proved 
under  the  commission  against  N.  as  sur- 
viving paHner,  went  in  under  an  order, 
and  proved  their  debts  before  the  master. 
No  appropriation  had  been  made  to  as» 
swer  plaintiff's  annuities*  Testator  died 
seized  of  freehold  estates.  The  cause 
coming  on  for  further  directions,  the  sim* 
pie  contract  creditors  of  testator  claimed 
to  stand  creditors  upon  his  real  estate,  to 
the  extent  of  the  bond  debt  proved  by 
plaintiffs  and  paid  out  of  his  personal  es- 
tate, and  to  be  paid  by  sale  or  mortgage 
of  the  real  estate  devised.  A  question 
then  arose  between  the  joint  and  sepa- 
rate creditors  of  the  testator,  the  latter 
claiming  a  preference  to  the  former,  and 
that  the  balance  only  might  be  paid  over 
to  them.  The  joint  creditors  Insisted  tt> 
come  In  upon  the  separate  estate,  |Mirs 
^KUitt  with  the  separate  creditors,  the 
joint  estate  being  insolvent,  and  tho  sepa- 
rate estate  being  solvent.  Per  Bldon^  C, 
This  question  is  new  in  specie.  The 
joint  creditors  ask  more  than  they  could 
do  in  bankruptcy,  for  there  they  could 
not  touch  the  separate  estate  till  thu 
separate  creditors  were  satisfied:  they 
have  had  their  demand  eArctuated  against 
the  joint  estate  surviving,  and  now  they 
contend,  that  by  the  accident  of  the 
death,  they  shall  be  net  only  upon  ati 
equal,  but  upon  a  better  footing,  as 
against  the  separate  creditors,  than  if  the 
testator  had   lived  and    had  become   a 


trades,  the  paper  of  one  firm  was  given  |  bankrupt.     Decreed,  that  the  separate 


to  the  creditors  of  another,  and  they  were 
permitted  to  take  dividends  from  both 
estates;  that,  therefore,  takes  it  out  of 
the  general  doctrine ;  but,  said  Ld.  Eldojiy 
it  is  not  now  necessary  to  decide  that 
point,  especially  if  it  is  to  affect  the  doc- 
trine that  has  obtained  in  other  eases 
upon  a  petition  cpntaining  no  allegation 
on  that  poltif.  Ew,  Banbonus^  T.  1803. 
3  Ves.  540.   Vide  Sheriff  v.  Wilks,  1  East 


creditors  of  the  testator  Chiswell  be  first 
paid  out  of  the  separate  estate,  and  that 
the  joint  creditors  do  take  the  residue. 
Gray  v.  Chiswell  T.  1 803.  9  Ves.  1 1 8. 
1 128.  A.,  B»  and  C.  were  partners  and 
bankrupts.  A  dividend  of  20s.  in  the 
pound  was  declared  on  the  joint  and 
separate  estH^es.  The  separate  estate  of 
A.  amounted  to  15,000/.  and  his  sepa- 
rate debts  tu  G:>00/.  exclusive  of  iCffiOCL 
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XnUretU  efjcint.and  several  Creditors  in  the  joint  and  separate  Ejects, 


dme  from  bis  ^eparale  estate  to  the  joint 
estate.r  The  separate  estate  of  C.  amount- 
ed to  1500/.  beyond  his  separate  debts, 
and  the  separate  estate  of  B.  exceeded 
his  separate  debts  by  more  than  20,000/. 
The  joint  creditors  petitioned  that  inte- 
restjsubseqaent  to  the  commission,  might 
be  paid  them  out  of  the  surplus  of  B.'s 


estate,    upon    which   a  question    arose,  4)etitioned  to  stay    the    certificate     T 


whether  the  creditor's  claim  of  interest 
was  to  be  preferred  to  the  debt  due  to 
the  joint  estate  from  the  separnte  estate 
of  A.  Ld.  Eldon  held,  that  under  a  joint 
commission  the  right  of  the  creditors  to 
interest  subsequent  to  the  date  of  the 
commission,,  in  the  case  of  a  surplus, 
shall  be  preferred  to  a  debt  from  the  se- 
parate to  the  joint  estate,  upon  the  prin- 
ciple that  neither  the  partnership  nor  in- 
dividual debtor  can  claim  in  competition 
with  the  creditors.  Ezp.  Reeve^  T.  1804. 
9  Ves.  588. 

1129.  Where  partners  were  engaged 
individually  in  other  concerns  Kwfere 
their  bankruptcy,  if  such  concerns  are 
distinct,  proof  may  be  made  in  bankrupt- 
cy of  debts  as  between  the  different  es* 
trites,  but  not  if  they  are  mere  branches  of 
the  joint  concern.  Ezp.  St.  Barhcj  T. 
1«0^.     11  Ves.  413. 

I  i  30.  Under  a  joint  commission,  the 
sepnrHte  estate  of  one  partner  has  a  lien 
on  the  other's  share  of  the  surplus  of  the 
Joint  estate,  tp  respect  of  a  debt  proved, 
under  bills  drawn  in  the  name  of  the  firm 
for  a  separate  debt,  and  may  come  in  with 
the  other  separate  creditors  for  the  defi- 
ciency. Ezp.  Kingy  T.  1810.  1  Rose 
212.     ir  Ves.  115. 

•  1131.  All  the  joint  creditors,  except 
the  petitioning  creditor,  may  prove  under 
a  separate  commission^  for  the  purposes 
of  the  certificate,  and  to  receive  a  divi- 
dend, out  of  the  surplus,  after  the  sepa- 
rate creditors  are  paid  ;  but  if  there  are 
no  joint  effects,  and  no  solvent  partner, 
or  no  separate  debts,  or  the  joint  credit- 
ors will  pay  tho  separate  creditors  20s.  in 
the  pound ;  then  they  may  vote  in  the 
choice  of  assignees,  and  go  at  once  against 
the  separate  estate.  Ejcp.  Isbester^  T. 
1810.     1  Rose  21.  and  note. 

1132.  When  a  joint  creditor  takes  out 
a  separate  commission,  he  is  as  a  separate 
creditor,  and  is  the  only  joint  creditor 
who  can  come  in  with  the  sepaiate  cre- 
dituis  and  receive  divideudil  with  them. 
lilt  p.  Dt  Tasstt,  T.  1810.  1  Rose  11. 
17  Ves.  247.  Vide  Exp.  Taitt,  l6  Ves. 
MJ3,  Exj>.  Dcwdney,  15  Vos.  4»9,    Exp. 


Ackerman,  14  Ves.  604.  Exp.  Chaodier, 
9  Ves.  3b.     Exp.  Hall,  ibid.  349. 

1133.  Separate  commissions  had  is-^ 
sued  against  R.  and  T.  T.  obtained  his 
certificate,  which  was  lodged  for  allow- 
ance, then  a  joint  commission  issued, 
and  the  joint. creditors,  with  a  view  tci 
supersede     the      separate    commission. 


denied     the    partnership,   and    opposed 
the    petition.     Eldon^    C.      The  cases 
on    the    question    of  partnership    have 
gone   on    too    nice    a    distinction,  viz. 
that  if  la  trader  agrees  to  pay  another  a 
sum  for  his  labour,  even  in  propoirtion  to 
the   profits,  that  will    not  make    him  a 
partner,  but  if  he  has  a  specific  interest 
in  the  profits,  he  is  a  partner.     Suppose 
two  persons  concerned  in   a  cargo,  the 
whole  being  the  property  of  one,  but  a 
profit  out  of  the  proceeds  to  go  to  the 
other,  the  creditors  of  the  latter  could 
not  take  a  moiety  of  the  cargo  in  execu- 
tion subject  to  an  account.     If  two  openly 
trade  in  partnership,  and  a  third  person 
who   gives    them    credit,  not   knowing 
there  is  a  dormant  partner,  may  bring  an 
action  against  either    of  the    apparent 
partners,  and  may  have  execution  against 
the  interest  of  that  one  in  the  joint  ef- 
fects, but  there  is  no  instance  of  an  exe- 
cution against  the  visible  efiects  of  the 
visible  partner  in  an  action  against  the 
dormant  partner,(a)     Ordered,  the  peti- 
tion to  stand  over  for  affidavits  of  the 
fact  of  joint  property,  and  to  examine 
Boylston's  Ca.      On  a    re-hearing,  Ld. 
Ch.  said,  it  was  clear  a  man  might  not  be 
a  partner  as  between  himself  and  another, 
and  yet   be   so    considered    with   refe- 
rence to  third  persons,  but    it  did  not 
follow  that  he  might  have  any  property 
in  the  effects  of  the  co-partnership.     As 
to  a  dormant  partner,  his  Lordship  said, 
the  law  was  clear,  that  not  being  an  os- 
tensible  contracting  partner,  a  crediter 
may,  but  is  not    bound,  to   go    against 
him.(6)      Further,    his    Lordship    said, 
suppose  a  judgment  obtained  against  both 
R.  and  T.  in  this  case,  if  T.  had  no  pro- 
perty in  the  cargo,  the  judgment  creditor 
could  not  levy  on  it  under  an  execution 
against  T.  only,  for  it  was  the  property  of 
R.  alone,  but  if  T.  were  a  partner  in  tba 
property,  though  the  foundation  of  the 
action  had  no  reiatiocr  to  the  joint  con* 
j:ern,   the  plaintiff  might  levy   on   tho 
goods  of  T.     His  Lordship,  in  conclud-^ 
ing,  said,   he  should    well  consider  tha 
cas«  b^efore  be  superseded  ^he  separata 
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cominissioQ  ot  the  instance  of  persons 
who  might  support  a  joint  commission, 
whilat  the  certificate  lay  for  allowance. 
Exp.  Hamper^  H.  181 1\  17  Ves.  40S. 
Viae  (a)  the  case  of  Lane,  Fraser,  and 
Boylston^  stated  in  the  several  petitions 
of  liolmesy  Marshy  and  Boylston,  ib.  405. 
(p.)  (b)  Lodge  and  Fendal's  Ca.  9 
Yes.  589.     Exp.  Benfirld^  b  Yes.  424. 

1134.  Where  one  out  of  five  partners 
died)  and  the  rest  became  bankrupts  be-. 
fore  the  partnership  accounts  were  made 
up,  Ld.  Ch.  would  not  exercise  his  juris- 
diction to  postpone  a  dividend,  by  throw- 
ing the  joint  creditors  of  the  bankrupts 
and  a  deceased  partner  upon  the  assets 
of  the  deceased.  In  favour  of  the  creditors 
of  the  survivors  only,  the  equity  of  the 
joint  creditors  against  the  surplus  of  the 
separate  estate  (though  the  debt  survives 
at  law)  being  open  to  equitable  circum- 
ttahces,  (upon  the  state  of  the  account  or 
subsequent  dealing  with  the  survivors,) 
which  might  discharge  the  assets,  and  the 
equity  which   cooGnes  creditors  to  one 
fund,  who  have  a  right  to  resort  to  two, 
being  admitted  only  in  favour  of  creditors 
of  the  same  debtor,  except  upon  some 
special  equity,  as  in  the  case  of  drawer 
aad    acceptor,  or  principal   and   surety. 
Ld.  Ch.  further  said,  that  joint  creditors, 
as   such,  without  some  special  contract, 
have  no  lien  oq  the  separate  effects  of 
their  debtor,  but  in  the  distribution  of  se- 
parate effects,  It  is  by  force  of  the  equi- 
ties of  the  partners  amongst  themselves 
that  joint  creditors  are  paid.     £xp.  Ken- 
ddUy  T.  1811.  17  Yes.  514.    1  Rose  71. 
Vide  Exp.  Turner,  3  Vcs.  243.    Palcy  p. 
Field,  12  Yes.  435*    Hoare  e«  Contcnciu, 
1  Bro.  C.  C.  27. 

1135.  A.  as  the  partner  of  B.  traded  at 
a  different  place,  aod  drew  bills  sometimes 
in  the  name  of  the  firm,  and  sometimes 
in  his  own  name,  on  the  managing  clerk 
of  the  partnership  in  London,  and  A.  then 
discounted  them  with  bankers  in  the 
country,  who  made  application  that  the 
separate  bills  of  A.  might  be  considered 
as  joint  debts.  The  Court  was  against 
the  claim,  but  reserved  the  dividends  till 
after  an  action  at  law.  Cxp.  Emleyy  C. 
1811.  1  Rose  61.  Vide  Exp.  Isbester, 
ib.  21.  Exp.  Taitt,  16  Yes.  194.  and 
notes.  Smith  v.  Smith,  5  Yes.  189.  Exp. 
Lodges'  assignees,  1  Yes.  jun.  l66.  . 

llSd  The  assignees  undtir'a  separate 
commission  shall  be  reimbursed  out  of 
the  joint  estate^  the  axpensca  by  them 
Vc 
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incurred  in  recovering  property  for  tha 
joint  creditors.  Exp.  Rutherford^  M. 
1811.   1  Ro^e20l. 

1137*  Although  joint  creditors  cannot 
vote  in  the  choice  of  assignees  under  a 
separate  commission,  yet  the  court  willy 
in  some  c»scs,  appoint  persons  in  nature 
of  assignees,  to  protect  the  interest  of  the 
joint  creditors,  and  to  use  the  name  of 
the  assignees  on  indemnifying  them.  Expm 
Basarroy  £.  1812.  1  Rose  266. 

1 138.  Separate  creditors  are  not  enti« 
tied  to  vote  in  the  choice  of  assignees  un- 
der a  joint  commission.  £rp.  Jepeon^ 
T.  1812.   19  Yes.  224, 

1139*  Joint  creditors  cannot,  under  a 
separate  commission,  be  allowed  the  ex* 
penses  of  their  owa  solicitor  employed  to 
conduct  examinations.  Sec  before  the 
commissioners,  out  of  thn  joint  fund.  £ap. 
Longman^  T.  1812.  1  Rose  3QS. 

1140.  When  a  commission  issuperse* 
ded,  every  thing  done  under  it  fidls  with 
it,  tlierefure  a  joint  and  separate  creditor, 
who  sued  out  a  separatei  commission  and 
proved  under  it,  is,  upon  the  tupereedeas^ 
restored  to  his  right  of  election,  to  prove 
against  the  joint  estate,  and  such  a  eredi* 
tor  may  also  elect  out  of  which  estate  ha 
will  be  paid  the  costs  of  the  eypertedeas^ 
Exp.  Brownej  M.  1812.  1  Rose  433.  1 
Ves.  &  B.  60. 

1141.  Joint  creditors  having  taken  out 
a  se parte  commission,  proving  and  voting 
in  the  choice  of  assignees,  may  afterwards 
join  the  bankrupt  in  an  action  as  a  co-de« 
fendnnt,  upon  giving  him  a  full  indemni- 
ty, undertaking  to  take  no  advantage  of 
the  verdict  or  judgment  against  him,  and 
to  pay  the  costs  of  the  petition.  Etp. 
Read,  H.  1813.  1  Yes.  &  B.  346.  Vide 
Stat.  49  Geo.  3.  c.  121. 

1 142.  Where  A.,  a  sole  trader,  B.  and 
C.  partners,  and  D.  also  a  sole  trader, 
had  engaged  in  a  joint  adventure  for  the 
purchase  of  goods,  and  the  vendor,  with 
a  knowledge  of  their  joint  interest,  re- 
ceived in  payment  a  bill  drawn  by  A.  on 
and  accepted  by  B.  and  C. :  Held  that, 
on  the  bankruptcy  of  A.  and  also  of  B. 
and  C,  the  vendor  might  prove  the  bill 
against  both  their  estates.  JEjip.  Walker^ 
T.  1813.  1  Rose  441. 

1 143.  The  court  can  order  the  trustees 
in  a  deed  of  assignment  of  a  trader's 
effects,  to  produce  it  before  the  commis- 
sioners as  evidence  of  an  act  of  bank- 
ruptcy^  but  if  the  petitioning  cr^tor  bai 
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'  acted  under  the  deed,  he  canni^t  avail 
himself  of  it  as  an  act  of  bankraptcy. 
£zp.  Catckwelly  T.  181^.  1  Hose  313. 
The  court  can  order  an  assignee  to  pay 
a  messenger's  bill  of  fees,  though  he  did 
not  demand  it  till  after  a  final  dividend. 
Ex^.HartovpjT,  1813.   1  Rose  499. 

1144.  Where  sales  hud  taken  place 
'  under  a   separate  commission,  the  Ld. 

Ch.  would  not  supersede  it,  but  to  give 
effect  to  a  subsequent  joint  commission, 
be  directed  it  to  be  impooiftded  in  the  of- 
fice of  the  secretary  of  bankrupts.  Exp. 
Rordandsony  T.  1813.  1  Rose  4l6.  Vide 
Exp.  Tobin,  1  Ves.  &  B.  30&. 

1145.  Joint  creditors  not  allowed  to 
vote  in  the  choice  of  assignees  under  a 

>  separate  commission,  although  the  peti- 

'  tioning  creditor,  wh(»8e  debt  would  have 

carried  the  choice,  consented,  there  being 

separate    creditors  who  had  -a  right    to 

vote.    Exp.  Simpson,  M.  1815.    2  Rose 

337. 

1146.  A  joint  creditor  sued  out  two 
separate  commissions,  and  under  one  be 
proved  against  the  joint  estate,  and  re- 
ceived a  dividend  :  HeM  that  he  had  not 
concluded  himself  by  proving  as  a  joint 

*  creditor,  but  that  upon  refunding  the  di- 
vidend with  interest,  he  might  prove  as  a 
separate  creditor.  Exp^Boltotiy  E.  1816. 
2  Rose  389. 

1 1 47.  Although,  the  property  in  a  part- 
nership be  in  one  or  more  members  of  it, 
with  an  interest  in  the  profits  merely  in 
the  others,  yet,  in  bankruptcy,  the  pro- 

.  party  is  administered  as  to  the  joiot  cre- 
ditors, as  belonging  to  them  all.  Exp. 
Hunter,  T.  18i6.   1  Kose  382. 

1  MS.  Where  joint  creditors,  under  an 
order  to 'prove  against  separate  estates, 
proved  against  oue  or  more  of  them,  ex- 
clusively of  the  rest,  the  estate  so  bur- 
thened  was  held  entitled  to  reimburse- 
ment from  the  others.  Exp.  Willpck, 
T.  J816.  2  Rose  392. 

1149.  Where  several  firms  were  encfa- 
gtA  in  a  joint  adventure,  and  there  was 
no  joiat-pFf^erty,  the  creditors  of  the  nd- 
Tenture,  in  the  event  of  bankruptcy,  mu?t 
prove  against  the  separate  estate  f;f  tht; 
individual,  not  of  the  firms.  Exp.  Wylie, 
T.  18 16.  2  Rose  393.  Vide  Exp.  Peake, 
ib.  54. 

1150.  A  joint  creditor  sued  oat  two 
iieparat«  commissions;  under  one  be 
proved  against  the  joint  estate  and  re- 
•ceivpcl  a  dividend,  being  (hen  ignorant  of 
bis  right  to  prove  tgainst  the  separate 


estate  of  the  other  partner :  Held,  tbat 
he  had  not  conclusively  elected  to  prove 
as  joint  creditor,  but  that  upon  refundiBg 
the  dividend  with  interest,  he  might 
prove  as  a  separate  creditor.  Exp.  Bol- 
ton, Exp.  Swanzy,  M.  I8I6.  1  Buck  7. 
Vide  lieuth  v.  Hall,  4  Taunt.  326.  Youag^ 
V*  Hunter,  16  East  252,  where  it  was  held, 
tlyit  if  a  creditor  of  A.  and  B.  takes  out 
a  corambsion  against  A.,  and  receives  a 
dividend  under  it  out  of  tho  joint  estate, 
he  may  stili  sue  the  other  pamer  for  the 
residue. 

1151.  A.,  a  trader,  befng  indebted  to 
several  persons,  entered  into  partnership 
with  B.,  and  brought  his  stock  into  the 
concern.  By  the  partnership  articles  it 
was  agreed  that  the  joi&t  trade  shoukl 
pay  A.^s  creditors,  as  per  schedule: 
Held,  that  a  separate  creditor  of  A-, 
though  named  in  the  schedule,  could  not 
be  deemed  a  joint  creditor  of  A.  and  B. 
Exp.  Williams,  H.  1817*  1  Buck  13. 
VideQWhy  v,  Copley,  3  Lev.  138.  for  the 
distinction  between  a  deed  inter  partes, 
and  one  made  in  the  first  person.  Abo 
Scudamoro's  Ca.  2  Inst.  67S.  Salter  r. 
Kidgly,  Carth.  76.  Cooker  v.  Child,  2 
Lev.  74.  As  to  contracts  not  under  sealj 
t>ide  Marchington  v.  Vernon,  1  Bos.  &  P. 
101.  (o.  a.)  Et  vide  contra,  Bourne  v. 
JViasou,  1  Vent.  6,  Crow  «.  Rogers^  1 
Stra.  592.  Bull.  N.  P.  134. 

1152.  Under  a  commission  of  bank- 
ruptcy against  two  partners,  ships  regis- 
tered  in  the  name  of  one  of  them,  but  in 
the  ordering  and  disposition  of  both,  form 
part  of  the  foint  estate.  Exp.  Burn,  £• 
18 17.  1  Jacob  &  Walk.  378< 

It 53.  A  retirii>g partner,  by  an  agree- 
ment in  writing,  assigned  and  sold  all  bis 
share  of  the  stock,  debts,  &c.  to  the  coa* 
tinuing  partner,  who  agreed  to  pay  a  debt 
of  the  retiring  partner,  and  also  to  pay 
him  an  annuity  of  ]00/.  for  the  doe  pay- 
ment of  which,  the  agreetnem  recited  tbat 
the  father  of  the  continuing  partner  (who 
was  no  party  to  it)  should  be  security. 
This  was  held  to  be  an  executory  agree- 
ment, and  the  father  refusing  to  become 
security,  the  partnership  stock,  &t*  was 
not  thereby  transferred  to  the  conttnuiag^ 
partner,  so  as  to  form  part  of  his  separate 
I  estate.  Exp.  Wheeler,  E.I817.  1  Buck 
25. 

1154.  Where  a  separate  commissioa 
issued  against  one  partner,  and  the  other 
was  insolvent,  but  not  made  a  bankrupt. 
It  was  held,  that  the  joint  credifocs  ceuU 
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not  come  in  competitioo  with  the  sepa- 
rale  creditors^  and  receive  a  dividend  out 
of  the  separate  estate  of  the  baokropt. 
Exp.  Jans0n^  E.  iS18.  1  Buck  22^  3 
Madd.  229. 

1155.  Jud^meet  of  outlawry  against 
two  of  three  joint  dejbtors,  does  not  make 
the  debt  a  separate  oue,  as  (^iost  the 
third  debtor;  it  cannot  therefore  be 
pr  oved  undfr  bis  separate  commission. 
Exp.  Dunlop^T.  1818.  1  Buck  253. 

1156.  A.  was  a  partner  in  separate 
firms,  each  of  which  became  bankrupt ; 
the  surplus  of  his  separate  estate  shall  be 
applied  in  discharging  the  joint  debts  of 
the  firms 9  in  proportion  to  ilie  whole 
amount  of  the  debts  proved  against  each 
firm  respectively.  Exp.  Franklyny  E. 
1-819. 1 'Buck  332. 

1157*  Where  some  partners  in  a  firm^. 
wiio  are  trustees  of  funds,  misapply  them 
by  making  use  of  them  for  partnership 
purposes  ;  if  such  misapplication  be  with 
the  knowledge  of  the  other  members  oi 
the  firm,  the  cestui  que  trust  may  prove 
aeainst  the  joint  estate.  Exp.  tfeatouy 
T.  1819.  1  Buck  386. 

1158.  T.  was  in  partnership  with  M. 
and  F.  He  also  carried  on  a  separate 
trade,  and  being  indebted  100/.  on  his 
separate  account  to  K.,  he  sent  him  a  bill 
of  exchange  that  wanted  two  months  of 
becoming  due,  for  300/.,  indorsed  by  T., 
M.,  and  F.,  hat  not  tiy  T.  in  his  individual 
character,  and  requested  K.  to  give  him 
credit  for  100/.,  and  to  send  him  a  bill 
for  the  remainder  of  the  300/.     K*.  gave 


T«  1693. 2  Vem.  293.  this  question  came* 
before  the   court,  and    the    master  was- 
directed  to  take  an  account,  and  state  m 
case  ;  but  afterwards,  in  Gross  v.  Uufres" 
nay,  17^4,  2  £q.  Ab.  111.  pi.  5.  where  a 
partner  in  a  mercantile  house  embeszled 
the  partnership  property^  and  contracting 
separate  debts,  became  bankrupt,  ctnd  the 
assignees  seized   the  partnership  effects^ . 
and  received  the  partnership  debts.     Oa 
a  bill  Aled,  they  submitted   to  do  as  the 
court  should  direct  ;  and  it  was  decreed,, 
that  an  enquiry  be  made  into  the  bank* 
rupt's  share  and  interest  in  the  copart- 
neisliip  concern,  which  shall  be  subject,. 
firs,t,  to  make  good  what  he  e^&bezzled,, 
and  the  residae  shall  be  applied  to  pay 
his  separate  debts. 

11 60.  The  question,  how  far  parmer^ 
ship  slock  is  liable  to  the  debts  of  co- 
partners in  the  first  place  ?  was  again  agi- 
tated in  Ry al  v.  RoUe,  1  Atk«  183.  1  Ves. 
348.  37^*  when  Ld.  Ilardmcke  said,  it 
was  never  carried  further  than  to  debts 
contracted  relative  to  the  partnership, 
either  after  the  bankruptcy  or  the  death 
of  one  of  the  parties.  But  in  Hankey  v. 
Garrety  M.  1790.  1  Ves.  jun.  2|^.  one 
partner  absconded  and  died  abroad,  but 
never  was  a  bankrupt ;  a  separate  com* 
mission  issued  against  the  other,  under 
which  the  assignees  seized  the  joint  ef-. 
fects :  Held,  that  the  joint  debts  are  to 
be  first  paid,  and  the  residue  divided  be- 
tween the  bankrupt's  estate  and  the  re- 
presentatives of  the  decelsed  partner,  for 
whom  the  bankrupt,  as  surviving  partner, 
him  credit  for  100/.  and  sent  him  a  (was  no  more  than  a  trustee.  So  in  a  case 
banker's  check  for  200/.,  which  was  duly  jof  the  same  name,  H.  1792.  3  Bro.  C. 


paid.  The  bill  for  300/.  was  dislio- 
ooureo,^.,  M«  and  F.  became  bankrupts: 
Held,  that  K.  was  not  entitled  to  prove 
for  any  part  of  the  300/.  a£^inst  the  sepa- 
rate estate  of  T.  Exp.  Kirby^  M.  1819. 
1  Btick  511. 

{i)Ofihe  Situation  of  a  solvent  Part- 
tier,  as  connected  tcith   one  who  be- 
comes Bankrupt^  and  herein  of  ^dor- 
mant and  retiring  Partners. 
1 159.  It  was  for  some  time  a  matter  of 
doubt,  whether  the  share  of  one  partner, 
who  has  embezzled  the  eflfectd  of  the  co- 
partnership (and  who,  contracting  pri- 
vate debts,  has  become  bank  nipt  in  his 
separate  capacity,)  shall  be  applicable  to 
make  good  his  embezzlement  to  the  co- 
partneship,  before  his  private  creditors 


C.  457.  it  was  held,  that  where  there  is 
R  joint  commission   against  partners,  and 
a  separate  commission  against  one,  and 
the   assignees   take    possession    of   the 
whole  fund,    they  must  divide  it  among 
the  joint  creditors,  and  the  separate  bond 
creditors  of   the  other    partners  cannot 
claim  against  them. — Note.  An  order  for 
keeping  distinct  accounts  under  a  sepa- 
rate commission  against  a  co-partner  can- 
not be  made  upon  petition,  without  con- 
sent ;  for  the   solvent    partner    has  an 
interest  in  the  joint  property,  and  in  the 
debts  on    the   joint   estate ;  that  relief, 
therefore,  must  be  sought  by  bill.     So,  in 
another  case,  the  creditors  of  a  copart* 
nership  which  failed,  in  two  years  where 
allowed  to  come  upon  the  separate  estate 
ol  one  partner,  in  respect  of  oflfects  taken 


can  come  in.  In  Richardson  v.  Goodwin^  \  out  of  tiie   partnership  by  him^  without 
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ihe  privity  of  the  other  ;  and  assignees 
under  a  separate  commission  cannot 
come  in  upon  a  joint  estate^  for  a  sum- 
brought  into  partnership  beyond  the 
bankrupt's  share,  for  creditors  rely  on 
the  ostensible  state  of  the  fund.  Lod^es^ 
assignees  v.  Dr.Fendali^T.  1790. 1  Ves. 
jun.  166. 

1  I6l*  H.  a  silkmau,  and  F.  a  dealer  in 
coals,  were  partners  in  both  trades :  they 
dissolved,  and  exchanged  releases  ;  F. 
took  upon  him  the  debts  of  the  coal 
trade,  and  H .  of  the  silk  Iradf^,  and  the 
credits  were  accordingly  assigned.  H. 
died,  and  F.  became  bankrupt ;  the  mes- 
senger seised  H.'s  effects,  and  was  turn- 
ed out  of  possession.  Per  curiam  :  The 
seizure  ought  not  to  have  been  made,  for 
by  the  release  the  property  of  the  silk 
trade  vested  in  H. ;  but  his  representative 
should  have  asserted  his  right  at  law, 
and  not  turned  out  the  messenger.  JEzp, 
Titner,  H.  1746.  1  Atk.  1S6. 

1162.  A  share  of  a  partnership  trade, 
mortgaged  to  a  partner,  must  be  deliver- 
ed, or  it  is  a  delusive  credit  within 
21  Jac.  1.  c.  19.  JRya/v.  RoUe,  H.  1749. 
1  Alk.#83.  1  Ves.  348.  375. 

1163*  Where  one  partner  lends  money 
id  another  generally,  and  it  is  not  enter- 
ed into  the  partnership  books,  he  does 
iiot'gHin  a  specific  lien  on  the  share  of 
the  borrower.  S.  C.  Sed  vide  Crofts  t?, 
Pyke,  3  P.  W.  180:  a  strong  negative 
case.  ^ 

1 164«  Where  one  partner  in  a  banking- 
house  died  before  the  assignment  under  a 
separate  commission  against  the  other 
partner,  a  second  separate  commission 
was  established  against  him  as  surviving 
partner.     Exp.  Smithy  E.  1800.  5  Ves. 

295. 

1165.  Upon  a  separate  commission  the 
benefit  of  an  insurance  efi*ected  by  tlie 
bankrupt,  upon  his  own  account,  on  a 
ship  of  which  he  was  joiut  owner,  h 
not  liable  to  the  joint  creditors.  IJcp. 
Parry^  T.  I8OO.  5  Ves.  575.  Ezp, 
Browne^  T.  1801.  6.  Ves.  136.  S.  P. 

1 166.  A  fair  dissolution  of  partnership 
took  place  between  two  :  one  retired,  and 
assigned  the  partnership  property  to  the 
other,  taking  his  bond  for  the  value,  and 
bis  indemnity  against  tlio  debts ;  the 
other  continued  the  trade  separately, 
above  a  year,  and  then  became  bank- 
rupt.— Per  curiam  :  The  joint  creditors 
bad  no  equity  attaching  upon  tho  part- 
rorsbip  effects  remaining  in  specie  ;  but 


if  they  had,  their  remedy  should  be  by 
bill,  and  not  by  petition^  Exp.  RuJUn^ 
T,  1801,  6  Ves.  Up. 

1167.  Petitioner,  upon  retiring  from 
business,  took  a  bond  from  his  partners 
for  the  balance  then  doe  to  him,  together 
with  their  covenant  of  indemnity,  in 
which  a  surety  joined  them.  Upon  the 
bankruptcy  of  the  remaining  partners^ 
petitioner  was  arrested  by  the  joint  cre- 
ditors, whereupon  he  petitioned  that  the 
specific  stock  and  debts  of  the  old  part- 
nership might  be  applied  to  pay  the  debts 
of  that  partnership  in  preference  ;  but  his 
petition  was  dismissed  with  liberty  to  file 
a  bill.  And  Ld.  Eidon  said,  it  would 
have  been  very  easy  to  have  avoided  this, 
if,  upon  the  retirement  of  one  partner, 
all  the  efiects  had  been  asisigned  in  trust 
io  pny  the  debts.  Etqf.  Petty  H.  1805. 
10  Ves.  347. 

1168.  Under  a  separate  commissioa 
against  one  partner,  the  joint  property  is 
administered  as  if  both  partners  were 
bankrupts,  viz.  in  satisfaction  of  the  joint 
debts,  either  by  bill  or  petition,  in  order 
to  ascertain  the  surplus  coostituting  tho 
separate  interests.  Everett  v.  Backhouse 
T.  1804.  10  Ves.  98, 

1169*  A  joint  and  separate  credKor 
must  elect  against  which  estate  he  will 
go  in  the  first  instance  ;  and  electing  to 
go  against  the  joint  estate,  he  has  no 
preference  to  the  other  jeint  creditors 
upon  the  snrplus  of  the  estate  beyond  the 
separate  debt.  Ej^,  Bevan^  T.  1804. 
10  Ves.  107. 

1 170.  Upon  a  dissolution  of  partner- 
ship, by  the  retirment  of  one  partner^ 
followed  by  a  bankruptcy,  the  right  of 
the  joint  creditors  against  the  joint  pro- 
perty remaining  in  specie  depends  on 
tho  bona  fides  ;  and  where  the  transac- 
tion has  that  character,  the  (/h'tDcellor 
will  not  grant  the  petition  of  joint  cre- 
ditors to  prove  under  a  tommission 
against  ono  of  the  partners.  Exp.  Wit- 
Hams,  L.  1805.  1 1  Ves.  3,  Vide  S.  C.  at 
large,*  posty  tit.  Partnerships  vi. 

1171.  A.  and  B.  were  joint  traders. 
A.  becoming  insolvent,  and  B.  abroad^ 
defendant,  a  joint  creditor,  attached  the 
goods  of  tho  co-partnership  in  the  hands 
of  C.  Defendant  obtained  a  verdict  in 
the  mayor's  court.  A.  became  bankrupt^ 
and  his  assignees  claimed  the  goods  at- 
tached, A.  having  committed  an  act  of 
bankruptcy  prior  to  tho  attachment  : 
Held,    that    the    separate    commissions 
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oror-reached  the  attachaaenty  by  relatioo 
to  the  act  of  bankruptcy.  So  an  attach- 
ment in  the  West  Indies  shall  be  over- 
reached by  bankruptcy*  So  shall  an  ex- 
ecotion ;  for  the  effect  of  the  relation  un- 
der a  separate  commission  is,  to  make  the 
assignees  and  the  solvent  partner  tenants 
in  common,  from  the  date  of  the  act  of 
bankruptcy.  In  the  case  oi  a  separate 
bankruptcy*  execution  will  not  be  permit- 
ted even  by  a  joint  creditor ;  but  the  joint 
effects  must  be  distributed  even  in  the  ab- 
sence of  the  solvent  partner,  and  the  sur- 
plus applied,  uoder  all  the  equities  sub- 
sisting between  the  partners  themselves. 
Barker  v.  Goodair^  T.  1805.  11  Yes, 
78.  Vide  Hankey  v.  Garrett,  3  Bro.  C. 
C.  457. 1  Ves.jua.  236. 

1172.  After  a  dissohition  of  partner- 
ship a  commission  issued  against  the  re- 
maining partner,  and  then  a  joint  com- 
mission- against  (lini,  and  the  retiring 
partner.  The  assignees  petitioned  for 
a  distribution  of  the  joiot  effects,  alleging 
that  the  parties  were  insolvent  when 
they  separated,  ^nd  that  the  whole  was  a 
fraud,  for  the  retiring  partner  had  ob- 
tained an  injunction  and  a  receiver,  on 
the  other's  failure.  Per  Eidou,  C.  The 
retiring  partner  has  a  lien  on  the  joint 
efiects  under  the  agreement  for  dissolu- 
tion, but  not  against  the  creditors  of  the 
other,  claiming  either  under  a  title  given 
to  him,  or  as  property  left  in  his  order 
and  disposition  within  die  statute  21  Jac. 
1.  c.  19.  s.  11.  But  the  joint  creditors 
have  no  lien  on  the  partnership  effects 
until  execution)  whic^  may  be  joint  or  se- 
veral, for  their  equity  depends  on  the 
rights  of  the  partners  themselves.  Exp. 
Itowlandson,  T.  1813.  2  Ves.  &  B.  172. 
Vide  £xp.  Ruffin,  6  Ves.  1 19-  Exp.  Fell, 
10  Ves.  347.    Exp.  Williams,  11  Ves.  S. 

1 173.  Joint  creditors  under  a  bankrupt- 
cy, are  bound  b^  a  bona  fide  dissolution 
of  the  partnership,  and  an  assignment  of 
the  partnership  effects  to  one  partner. 
But  where,  after  a  dissolution  and  such  an 
assignment,  a  bill  was  filed  by  the  retiring 
partner  against  tbe  other,  alleging  fraud 
in  the  non-performance  of  tbe  articles  of 
dissolution,  and  praying  an  injunction  and 
a  receiver,  which  was  ordered :  it  was 
held,  upon  a  subsequent  bankruptcy,  that 


dered  nugatory  the  el^Bct  of  soph  inter- 
ference. And  upon  that  an  enquiry  wat 
directed,  and  the  proceedings  in  the 
mean  time  were  impounded.  S.  C.  1  Rose 
416.  Vide  Exp.  Tobin,  ib.  4SU(n.) 
1  Ves.  &  B.  308. 

1174.  Where  a  bankrupt  was  formally 
joined  with  bis  solvent  partners  as  de- 
fendants in  an  action,  the  court  ordered 
his  name  to  be  struck  out,  unless  the 
plaintiff  would  indemnify  htm  within  a 
week.     Exp.  Ready  T.  18 1 3. 1  Rose  460^ 

1  Ves.  &  B.  146. 

1175.  A  partner  continuing  the  busi- 
ness, took  an  assignment  of  afi  the  stock, 
&c.  and  covenanted  to  indemnify  the  re- 
tiring partner  from  the  debt,  then  owing 
from  the  partnership.  The  continuing 
partner  became  bankrupt,  and  obtained 
his  certificate,  and  subsequently  enaction 
was  commenced  agaiust  the  retiring  part- 
ner, upon  an  acceptance  of  the  partner- 
ship.— ^Judgment  was  obtained  against 
him,  and  he  paid  the  debt  and  costs : 
Held,  that  no  action  would  lie  against  the 
bankrupt  upon  the  covenant,  since,  un* 
der  49  Geo.  S.  c  121.  a.  8.  the  retiring 
partner  might,  on  bis  liability,  have  re- 
sorted to  and  proved  his  debt  under  the 
commission.  Wgod  v.  Dodgsan,  T.  1 8 1 3. 

2  Rose  47- 

1176.  Where  a  separate  commission 
has  issued,  and  one  pasiner  is  solvent,  the 
separate  estate  will  be  applied  to  pay  tho 
separate  creditors  exclusively,  and  the 
solvent  partners  having  paid  joint  debts 
since  the  bankruptcy,  may  prove  under 
tbe  separate  commission,  where  tbe  bank- 
rupt has  misapplied  the  joint  monies  not 
under  any  contract,  but  fraudulently,  and 
exceeding  his  authority  without  the  pri- 
vity of  his  partners,  for  though  a  partner 
is  not  strictly  a  surety,  yet  he  is  a  ^^  per- 
son liable"  under  the  stat,  49  Geo.  3.  c. 
121.  s.  8.  And  Eldon^  C.  observed, 
that  under  a  joint  commission  the  joint 
property  recalled  conld  only  be  such  as 
^9A  converted  by  fraud,  and  not  as  for- 
merly, by  contract  expressed  or  implied 
from  acquiescence,  dsc.  except  where  one 
partner  i«  engaged  in  a  different  concern ; 
and  further  his  Lordship  said,  that  where 
one  partner  has  received  property,  he  is 
bound  either  to  apply  it  to  partnership 


the  property  to  its  original  character,  as 
being  joint ;  unless  the  plaintiff  in  equity 
had,  by  h'ls  conduct,  between  the  time  of 
the  injunction  and  tiie  bankruptcy,  ren- 


such  interference  of  the  court  restored  purposes  instantly,  or  to  charge  himself 


as  debtor  in  the  partnership  books.  Exp. 
Youngs  T.  1814.  8  Ves.  &  B.  31.  Vide 
Lodge  o.  Fendall,  1  Ves.  jon.  166.  Exp. 
Harris^  1  Rose  129.  437.  Fordyce's  Ca 


tu 


BANKRUPT  XV. 
Of  Tnmsiiciions  hniween  solvent  and  Bankrupt  Partners* 


X  Ves.  juD.  idb.    Exo.  Batson,  1  Co.  B. 
L.  534. 

1177.  In  Deveynes  v.  Noble^  T.  1816. 
1  Meriv.  550.  the  following  points  were 
iield  by  Eldon^  C— >Tbat  on  the  death  of 
D.  a  partner  in  a  banking  house,  where 
the  survivors  carry  od  the  business  with- 
out changing  the  firm,  and  afterwards 
become  bankrupts ;  tiie  equities  of  the 
Several  classes  of  the  partnership  cre- 
ditors against  the  estate  of  the  deceased, 
with  reference  te  the  alleged  solvency  of 
the  house  at  his  death,  and  to  tile  effect  of 
sttbseqaent  dealings  with  the  survivors, 
and  of  notice  expressed  or  implied,  and 
to  the  cHstom  of  bankers,  were  declared 
ID  Bianner  foUowihg,  on  exceptions  to 
the  Master's  report,  distinguishing  such 


ibid.  568. — That  there  is  no  rule  of  con«> 
venience  in  fixing  any  period  within 
which  a  creditor  of  a  bank  not  making  his 
demand  on  the  surviving  partners  shall 
be  held  to  have  waived  his  equity  against 
the  estate  of  the  deceased.  S.  C.  ib.  569. 
That  notice  of  the  death  of  one  partner, 
whether  before  or  after  the  creditor  hat 
received  part  payment  from  the  survivors 
is  not  materiM.  Sr  €•  ibid  570.  And 
that  a  creditor,  by  drawing  on  tbe  sur- 
viving partners,  acknowledges  tJiem  as 
his  debtors,  but  not  exclusively.  S.  C.  ibid. 
570. — That  where  a  deposit  of  £xche» 
quer  bills  was  made  with  the  house,  and 
they  were  sold  in  O's  life-time,  and  the 
produce  was  applied  to  tbe  use  of  tb^ 
house,  D.'s   estate  was  responsible   for 


classes  of  creditors  according  to  the  dif-  the  breach  of  trust,  and  not  discharged 
lerence  of  circumstances.     That  the  es-'|  by  subsequent  acts,  from  which  it  might 


tate  of  the  deceased  partner  D.  was  not 
discharged  from  creditors,  who  at  hii» 
death  continued  to  deal  with  the  sur- 
Tivors,  and  were  paid  by  them  in  part  (in- 
dndrag  alio  creditors  whose  debts  re- 
sneined  nnahered  either  by  receipt  or 
payment,  and  those  whose  debts  had  in- 
creased by  subsequent  payaients  to  the 
surviving  copartaers^)  Sleech^k  Ca,  io  S. 
C.  ib.  539- — That  though  the  commoii 
law  only  partially  adopts  the  hx  mercato* 
ria  as  to  partnership  trades,  holding  that 
there  is  no  survivorship  in  respect  of 
interest,  but  that  in  respect  of  partner- 
ship contracts,  the  obligation  is  jotnt,  and 
attaches  exdosivety  on  the  survivors, 
yet  equity  will  relieve  against  joint  bonds 
given  on  tiie  ground  of  mistake.  S.  C. 
ib.  563.  Vide  Lane  v.  Williams,  2  Vern. 
277.  Bishop  v.  Church,  3  Atk.  96l. 
2  Ves.  871.  Jacomb  v.  Harwood,  2  Ves. 
265.  Daniel  v.  Cross,  2  Ves.  jun.  277* 
Gray  tr.Chiswell,  9  Ves.  118.  Exp.  Ken- 
dall, 17  Ves.  5i4.-^That  the  equity  of  a 
creditor  against  the  estate  of  a  deceased 
partner  is  not  barred  by  eight  months' 
non-claim  and  payment  in  part  by  the 
surviving  partners.  S.  C.  ib.  ^^^  See 
the  above  references.-*That  there  is  no 


: 


be  inferred  that  the  creditor  adopted  the 
surviving  partners  as  his  debtors.  Clay^ 
ton's  Ca.j  in  S.  C.  ihid.  575*— That  tiie 
money  received  by  the  sale  of  Exche- 
quer Bills  became  a  joint  debt  from  the 
moment  they  were  sold  without  the  con- 
sent of  the  creditor,  and  equally  so  whe- 
ther every  individual  panaer  was  or  was 
not  privy  to  the  sale,  which  areeunts  only 
to  a  breach  of  trust.  S.  C.  ibid.  579*-— 
That  notice  given  to  th<B  sarvivii^;  part- 
ners by  a  creditor  of  the  firm  as  solicitor 
for  the  representatives  of  the  deceased, 
intimating  that  the  estate  of  the  deceased 
would  not  be  liable  for  their  future  deal- 
ings, shall  not  discharge  tbe  estate  of  the 
deceased  from  a  debt  previously  incurred, 
to  that  creditor,  of  which  he  was  at  the 
tijne  ignorant.  And  payments  made  m 
respect  of  cash  balances,  shall  not  be 
taken  as  operating  in  extinction  of  such 
a  debt.  S.  C.  ibid.  580.^That  interest  on 
the  Exchequer  Bills  shall  be  allowed  at 
5  per  cent,  from  the  time  of  the  sale,  be- 
cause the  claimant  had  a  right  to  consider 
it  as  a  debt  from  that  time,  and  had 
elected  so  to  consider  ic.  S.  C.  ibid.  580.— 
And  that  creditors  who,  after  D.'s  death, 
contiow^d  to  deal  with  the  surviving  part- 
dilSerence  in  principle  between  the  case'ners,  by  drawing  out  and  paying  in>  but 
of  a  banking  hoyse  and  any  other  part-  having  drawn  out  before  they  paid  in,  the 
nersbtp,  as  to  the  equity  of  a  creditor  balance  varied  firom  time  to  time,  thovgh 
against  a  deceased  partner's  estate,  for  on  the  whole  it  increased  by  such  SQb< 


money  paid  into  their  hands  constitutes 
a  debt,  and  not  a- deposit,  A  creditor's 
leaving  money  therefore  with  the  survi- 
ving partners  of  a  banker  does  not  con- 
stitute a  new  contract,  nor  operate  as  a 


sequent  dealings,  the  subsequent  pay- 
ments made  by  the  survivors  must  be 
taken  in  reduction  of  the  balance  due  at 
D.'s  death,  and  his  estate  will  be  dis- 
charged pro  tanto.  S.  C.  ib.  585.     Vide 


relinquishment  of  the  old  security.  S.  C.  ^  etiam  ib,  0O5.  61O.  et  post,  tit.  Trade,  vk 
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ed  in  the  joint  names,  and  subject  to  the 
ord9r  and  disposition  of  both.  They  af- 
terwards became  bankrupts,  and  sepii- 
rate  commissions  issued  against  tbem : 
Held,  that  as  there  was  property  out- 
standing in  the  joint  names,  the  joint  cre- 
ditors cannot  prove  under  a  separate 
commission  against  the  retiriag  partner. 
Ezp,  HarrUy  T.  I81G.  1  Madd.  583. 
Vide  Exp.  Ruffin,  6  Ves  19.  Exp.  Fell, 
10  Ves.  347,  Exp.  Williams,  11  Ves.  3, 

1 179.  If  a  retiring.partner  assigns  his 
share  to  his  continuing  partners,  upoa 
trust,  to  pay  him  an  annuity  for  life,  sub- 
ject to  abatement  or  enlareeroent,  fluctor 
ating  with  the  profits  of  the  trade,  that 
will  not  determine  the  partnership,  with 
reference  to  the  creditors  of  the  firm. 
Ejrp.  JVtisany  Exp.  Todd^  H.  I817.  1 
Buck  48.     Vide  ante,  sect.  vii.  (a)  S.  C. 

1180.  If  a  solvent  partner  pay  all  4lie 
joint  debts,  his  proof  against  the  aeparate 
estates  of  his  partners  will  be  limited  4e 
the  amount  of  th^ir  respective  shares  at 
the  joint  debts  so  paid ;  and  if  their  es- 

debts  were  increased,  but  never  reduced,  I  tales  are  insufficient  to.  pay  20i.  ia  dm 


&,C.  as  to  the  application  of  indefinite 
payments,  by  the  rules  of  the  civil  law, 
and  their  effect  in  cases  of  this  nature.—^ 
That  creditors,  in  respect  of  stock  stand- 
ing in  the  nai^es  of  the  partners,  which 
was  sold  in  breach  of  trust,  and  the  pro- 
ceeds applied  to  the  partnership's  use, 
might,  as  against  the  estate  of  the  deceas- 
ed partner,  either  consider  it  as  a  debt,  or 
a  claim  to  have  the  stock  specifically  re- 
placed at  their  option,  and  it  makes  no 
difference  that  the  stock  stood  in  the  name 
of,  and  was  sold  by  one  partner  only,  if 
the  proceeds  were  applied  to  the  use  of 
the  house.  Baring^ $  Ca.  in  S.  C«  ibid. 
611.  That  where  a  deposit  of  bills  was 
made  with  the  house  in  D.'s  life-time, 
which  were  sold  by  the  bouse,  part  in  his 
life-time,  and  part  after  his  death;  the 
estate  of  D.  was  not  answerable  in  re- 
spect of  the  latter,  though  the  creditor 
had  no  notice  of  the  death  of  D.  Hotd- 
ion*s  Ca>  in  S.  C.  ibid.  616. — That  cre- 
ditors who  dealt  with  the  house  after 
D.'s    death,   and  by  such  dealing  their 


shall  be  at  liberty  to  claim  against  the 
estate  of  D.  P aimer* b  Ca,  in  S.  C.  ibid. 
623.— -And  that  where  stock  was  transfer- 
red to  the  partners,  as  a  security  for  ad- 
vances under  an  agreement  not  to  sell 
without  dotice,  the  estate  of  D*  was 
held  liable  for  all  the  stock  sold,  con- 
trary to  such  agreement,  and  not  merely 
to  the  extent  of  the  stock  sold  beyond  the 
amount  of  the  debt  due  to  the  firm  in 
respect  of  their  advances.  Ward^s  Ca* 
in  S.  C.  ibid.  624. 

1 1 7H.  On  a  dissolution  of  partnership, 
the  retiring  partner  sold  his  share  of  the 
partnership  concern  and  property  to  the 
other ;  but  some  of  the  property  remain- 


pound,  the  solvent  partner  will  not  lie  al- 
lowed to  prove  the  deficiency  of  each  es- 
tate against  the  estate  of  the  other.  ExJ^, 
Watson,  M.  1819.  1  Buck  449*  Exp. 
Smith,  T.  1820.  ibid.  492.  S.  P. 

1181.  Two  of  throe  assignees  boooma 
bankrupt.  The  solvent  assignee  pays  m 
debt  due  from  the  three  to  the  estate ; 
Held,  that  he  is  entitled  to  prove  a  thii4 
of  the  debt  against  each  of  the  other  as- 
signees' cst;)tes«  Exp.  Uunter,  T.  1820.. 
1  Buck  552. 

For  cases  of  set-off,  under  die  dauso 
of  5  Geo.  2.  c.  30.  s.  28.  relating  to  nunp 
tual  croditiors,  vide  ante,  see.  xiii. 


BANKRUPT  XVI. 


Of  the  Stg^ersedeas* 

(a)  In  uhat  Cases  granted,  (b)  Where  refused,  (c)  Of  the  Supersedeas  gene- 
rally. 


(a) /»  tohat  Cases  granted. 

1182.  \  commission  issued,  and  was 
not  sat  on  for  three  months.  This  was 
superseded  for  example's  sake.  Combos, 
Ca.  T.  1725.  Sel.  Ch.  Ca.  4§. 

1183.  So,  where  nothing  was  done  for 
six  months  after  the  trader  was  found  a 


bankrupt.  Exp.  Pulesion,  T.  1729-  2 
P.  W.  545.  et  videord.  cur.T.  1793. /wj«. 
1184.  A  commission  was  superseded, 
where  the  petitioning  creditor  bad  the 
bankrupt  in  executiou.  Barnahtf-s  Co. 
M.  1726.  1  Stra.  QbS.  So,  where  seve- 
I  ral  of  the  debts  of  the  pctitipniog  cieJI- 


SiS 


BANKRUPT  XVI. 


Supersedeas-^ 


tors  werd  barred  by  the  statute  of  limita- 
tion. Anon.  M.  l728.  Mos.  37.  So, 
where  obtaiaed  by  the  assignee  of  a  bond, 
who  is  only  an  equitable  creditor.  Med 
licoVs  Ca.  E.  1731,  2  Stra.  899.  Ca. 
temp.  King,  6.  So,  where  issued  against 
an  infent.  Erp.  Sydebotham,  T.  1742. 
1  Atk.  146.  Suy  where  against  ^  feme 
CQVCTtj  though  upon  acts  of  trading  and 
bankruptcy  before  marriage,  jBzp.  Mear^ 
M.  1787.  2  Bro.  C.  C.  266.  So,  where 
petitioning  creditor  was  an  infant.  Ex^. 
BarroWjT,  1797.  S  Ves.  554. 

1185.  Denial  to  a  creditor  whose  debt 
is  upon  a  bill  payable  at  a  future  day,  is 
not  an  act  of  bankruptcy,  and  a  commis- 
sion grounded  upon  such  an  act,  was  su- 
perseded. Exp.  Leviy  M.  1733.  7  Vin. 
61.  pi.  414. 

1186.  A  commission  issued  upon  a 
huband^s  oath,  of  a  debt  as  due  to  himself 
which  was  in  fact  due  to  his  wife  as  admi- 
nistratrix. Supersedeas  awarded.  £^. 
ScaplesyM.  1734.  7  Vin.  67-  pi.  10. 

1187.  A.  treated  with  petitioner  to 
bay  his  equity  of  redemption  of  a  mort- 
gaged estate.  Articles  were  signed,  a;)d 
A.  paid  251/.  to  clear  off  the  mortgage, 
and  was  to  pay  1 50/.  more  on  executing 
the  conveyances.  H.  refused  to  com- 
plete the  purchase,  or  pay  off  the  mort- 
gage, whereupon  A.  arrested  him,  and 
after  two  months  imprisonment,  made 
him  a  bankrupt.  U.  petitioned  to  super- 
sede the  commission,  suggesting  that  it 
could  not  be  founded  on  such  a  debt. 
Ld.  Ch.  doubted  whether  the  remedy 
ought  not  to  have  been  by  bill,  for  per- 
formance of  the  contract,  but  said,  if  it 
had  rested  on  that,  he  would  net  super- 
sedo  the  commission,  but  leave  the  bank- 
rupt to  try  it  at  law.  It  appearing  how- 
ever that  A.,  after  the  commission,  took 
an  assignment  of  the  mortgage,  he  was 
restrained  from  proceeding  in  tbe  com- 
mission, for  he  could  hold  till  redemp- 
tion, and  compel  a  performance  of  the 
contract,  and  oblige  H.  to  refund  the 
251/.  for  which  he  bad  only  given  an  ac- 
knowledgment, as  part  of  the  purchase- 
money.  As  no  action  could  be  main- 
tained, this  commission  was  ill  founded, 
and  as  it  did  not  appear  that  A.  ever  of- 
fered to  pay  the  rest  of  the  purchase- 
money,  the  commission  was  superseded 
at  his  expense.  Exp.  HyUiurdy  T.  1751. 
I  Atk.  147.  2  Ves,  407. 

1 L88.  In  several  instances,  to  prevent 
prosecutions  for  felony,  where  tbe  bank* 


where  granted* 

rupt  did  not  surrender  in  due  time,  Ld. 
Macdesfield  has  superseded  the  commis- 
sion, if  no  intent  to  defraud  appeared. — 
Did.  in  Exp.  WoodyT.  1751. 1  Atk.  221. 

1189*  Upon  an  issue,  petitioner  was 
found  no  bankrupt.  On  his  petition,  the 
commission  was  superseded,  and  he  had 
all  his  costs  at  law  and  in  equity.  Exp, 
(MUonj  H.  1753.     1  Atk.  139. 

1 190.  Bankrupt  petitioned  for  a  super- 
sedeas, on  payment  of  what  the  master 
should  report  due  to  the  creditors.  He 
was  ordered  to  pay  interest  also,  from  the 
liquidation  of  the  debta  by  the  master. — 
Exp.  RookCy  M.  1753.     1  Atk.  244. 

119X.  Ld.  Ch.  will  supersede  a  sepa- 
rate commission,  in  order  to  give  eflect 
to  a  joint  commission  taken  out  after- 
wards. Exp.  Hardcastie^  T.  1787. 1  Cox 

397. 

1192.  The  court  will  supersede  a  sepa- 
rate commission  for  fraud,  even  after  the 
bankrupt  has  obtained  his  certificate  un« 
der  it,  and  entered  into  trade  again  ;  and 
will  order  the  separate  effects  to  be  deli- 
vered up  to  the  assignees  under  a  joint 
commission  issued  afterwards.  Exp.  Pdo/^, 
E.  1790.     2  Cox  227. 

1193.  Payment  of  a  bill  of  exchange, 
after  the  helder  hnd  issued  a  commission, 
is  an  act  of  bankruptcy  ;  the  holder  was 
ordered  to  refund,  and  the  comniission 
was  superseded.  Exp.  Thompsamy  T. 
1790.     1  Ves.jun.  157. 

1194.  A  commission  was  superseded 
where  all  the  creditors  were  paid,  and 
consented,  except  two,  who  could  not  be 
founds  but  their  receipts  were  produced 
and  proved.  Exp.  Kingy  M.  1792.  2 
Ves.  jun.  40. 

1195.  Two  commissions  for  the  same 
purpose,  cannot  subsist  together ;  in  ge- 
neral, the  second  will  be  superseded,  but 
fraud  or  laches  in  the  creditors  under  tbe 
first,  will  support  the  second,  and  super- 
sede the  first ;  and  though  it  is  wrong  to 
encourage  a  bankrupt  to  trade,  pending 
a  commission,  yet  if  it  does  happen,  and 
the  assignees  will  pay  the  creditors  under 
the  first,  20s.  in  the  pound,  and  all  costs, 
the  first  will  be  superseded,  Exp.  Broion^ 
M.  1792. 2  Ves.  jun.  67.  4  Bro.C.  C.  210. 

1 196  Ordered,  per  Jjoughbaraugky  C. 
26th  June,  1793,  that  commissione  of 
bankrupt  to  be  executed  in  London,  shall 
bo  supersedable,  for  want  ef  prosecu- 
tion, in  fourteen  days,  and  those  in  the 
country  at  the  end  of  twenty-eight  days 
from  tbe  date,  and  that  one  day  mor^ 
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skaU  elapse  before  the  order  for  the  so- 
persedeasy  and  the  application  first  made 
OQ  that  diiy  by  any  other  attorney,  fur  a 
supersedeas  aud  a  now  commission  shil) 
be  preferred  to  that  of  the  attorney  who 
aued  out  the  former. 

I19r-  Three  joint  traders  becaqie  in- 
solvent, and  one  of  them  was  an  infant. 
A  joint  commission  against  the  other  two 
was  superseded.  Eip.  Henderson^  T. 
1798.     4  Ves.  l63. 

1198.  Where  the  act  of  bankruptcy 
was  eleven  years  before  the  comnMssion, 
and  perfectly  notorious,  and  the  petition- 
ing creditor,  whoso  debt  was  a  matter  of 
account  in  dispute,  would  thereby  get  the 
whole  direction.  Ld.  Cli.  superseded 
the  comtnissioQ.  Exp,  Bawesy  M.  1798. 
4  Ves.  168. 

1199-  A  joint  commission  against  two 
partners  in  £ngland,  and  another  resi- 
ding abroad,  was  superseded.  Eip.  Lay- 
tony  T.  1801.     6  Ves.  434. 

1200.  Where  two  commissions  are 
taken  out  against  the  same  party,  the 
court  trill  exercise  a  discretion,  controul- 
iog  the  strict  light,  and  support  that 
which  b  most  convenient,  if  the  objec- 
tions to  it  can  be  removed  by  superse- 
ding the  other.    S.  C. 

1201.  It  is  an  abuse  to  delay  the  exe- 
cution of  a  commission,  with  a  view  to 
another  arrangement.     S.  C. 

1202.  As  a  joint  commission  is  super- 
sedable,  where  one  partner  resides  abroad, 
so  it  shall  be,  where  one  partner  is  a  Ju"* 
natic  or  an  ideoU  Ejip.  Barwisj  H.  1801^. 
6  Ves.  601. 

1203.  A  commission  of  bankruptcy 
was  superseded  with  costs  for  fraud  and 
misconduct,  it  being  contrary  to  Lord 
Rd$dyn'$  order  of  12th  August,  1800. 
Exp.  Conwayy  13  Ves.  62.  Exp.  Hey- 
wQody  T/  1806-    18  Ves.  67. 

1204.  And  on  account  of  gross  negli- 
gence, the  solicitor  was  ordered  to  pay 
costs.  'JBxp.  Conway^  sup.  J^jp.  Ar- 
rowsmlhy  M.  1 807.     14  Ves.  209. 

1205.  A  commission  of  bankruptcy 
may  be  superseded  after  the  certificate 
obtained,  as  where  it  is  fraudulently 
taken  oat  at  the  instance  of  the  bankrupt  : 
but  where  the  application .  which- taight 
have  been  made  earlier,  was  delayed  &ve 
years,  and  was  feunded  iipon  objections 
to  the  trading  and  petitioning  creditor's 
debt,  which  must  have  been  tried  at  law : 
the  petition  was  dismissed.  Exp»  Moule, 
H.  1808.     14  Ves.  602. 

1206.  Tbovgh  a  second  commission 
Voi^  h  32 


against  a  bankrupt  uncertificatM  under  a 
former  commission  is  bad  at  law,  yet  it  is 
doubtful  whether  the  Ld.  Ch.  will,  at  the 
instance  of  the  bankrupt,  supersede  the 
latter,  if  the  assignees  under  the  former 
will  not  imerfere  with  the  property.  Exp, 
UAodes,  H.  1 809.  15  Ve«.  539.  Exp, 
Lees,  Exp,  Pouldetiy  H.  I81O.  16  Ves. 
472.  Ezp.  Martiity  E.  1808.  15  Ves. 
114. 

1207*.  A  bankrupt  praying  to  super* 
sede  his  commission  on  the  ground  of  in« 
fancy,  was  left  to  his  action;  having 
traded  two  years  as  an  adult ;  and  the 
creditors  resisting.  Exp.  Waisony  T.1809- 
16  Ves.  265. 

1208.  A  commission  of  bankruptcy 
may  be  superseded  at  any  time  after  the 
first  meeting,  upon  consent  of  all  the  cre- 
ditors who  had  proved,  E^.  Duck' 
worthy  H.  1810.     16  Ves,  416.       ' 

1209.  There  not  being  a  sufficient  act 
of  bankruptcy  apparent  on  the  proceed- 
ings, the  Ld.  Ch.  ordered  a  further  affi- 
davit to  be  laid  before  him ;  and  that  not 
being  satisfactory,  he  superseded  the 
commission  with  costs  against  the  peti* 
tioning  creditor,  having  previously  sus- 
pended the  insertion  of  the  advertise- 
ment in  the  Oaasette*  Exp,  jPosttry  H. ' 
1811.     1  Rose  49.     17  Ves.  414. 

1210«  Though  there  be  a  trading,  a 
debt,  and  an  act  of  bankruptcy  ;  yot,  if 
a  commission  be  taken  out  for  a  porpose 
foreign  from  its  object  Tas  to  work  a  dis* 
solution  of  a  partnership)  it  is  sopersedor 
able  at  the  costs  of  those  who  take  it  out* 
Exp.  Brotmy  T.  1810.     1  Rose  151. 

1211.  A.  and  B.  were  partners,  and 
separate  commissions  issued  against  them ; 
A.  obtains  bis  certificate,  but  before  it  was 
allowed  a  joint  commission  issued  against 
him  and  B. ;  on  petition  to  supersede  A.'s 
separate  commission,  Ld.  Ch.  directed 
the  joint  commission  to  be  superseded,  on 
the  ground  of  length  of  time,  vis.  eight 
years.  A.'s  having  obtained  his  certifi- 
cate, and  of  a  doubt  whether  there  wer^ 
any  joint  effects.  iSxp.  Rowlandstm^  H. 
1811.     1  Rose  89. 

1212.  Where  a  bankrupt,  through  eTi- 
roneous  advice,  was  induced  not  to  sur- 
render, and  was  prosecuted  criniioaliy, 
the  coiirt  superseded  the  commission^  to 
stop  the  -prosecution,  as  no  fraud  in  the 
bankrupt  appeared.  Exf.  Lazendety  £. 
i81i:  .18  Ves.  18.  1  Rose  55.  Vidg 
Exp.  Wood,  1  Atk.  222. 

1213.  The  court  will  supersede  a  eomr 
mission  tak^n  oat  09  a  conceited  act  of 
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bankruptcy,  though  it  be  carried  on  bona 
fide,  and  without  collusion.  £xp.  Gouth- 
watte y  E.  181 1.     1  Rose  87* 

1214.  If  a  man,  who  is  aware  that  n 
commission  supersedable  under  Lord 
Rosslyn^s  order  will  be  proceeded  in,  and 
'he  takes  out  another,  it  will  be  superseded 
at  his  costs.  Exp.  Sanden^  E.  1811.  1 
Rose  85.  Vide  Exp.  Ellis,  7  Vcs.  135. 
Exp.  Leicester,  6  Ves.  4^9* 

1215.  lid.  Ch.  will  supersede  a  sepa- 
)lite  commission,  to  giro  effect  to  a  sub- 
sequent joint  one,  upon  the  principle  of 
general  advantage  to  the  creditors.  And 
the  prior  {petitioning  creditor,  unless  he 
has  acted  mala  fid£^  shall  receive  all  the 
costs  of  the  supersedeas.  Exp.  Brown, 
M.  1812.     1  Rose  43^.   1  Yes.  &  B.  60. 

12 16.  A  commission,  though  good  at 
law,  may  nevertheless  be  superseded  by 
the  Cb.  Exp.  Dufrenej  M.  1812.  I  Ves. 
&  B.  54.  1  Rose  333.  Vide  Gordon  v. 
Wilkinson,  8.  T.R.  507^ 

1217.  If  a  commission  is  clearly  prov- 
^A  to  be  the  commission  of  the  bank- 
rupt, it  must  be  raperseded^  but  it  is  no 
objection  that  it  has  been  taken  out  to 
defeat  an  execution.     Exp.  Gardner,  M . 

1812.  I  Rose  377-  1  Ves.  &  B.  45»— 
Vide  Exp.  Downes^  1  Rose  398.  Exp. 
Gouthwaite,  ib.  87. 

1218.  The  court  will  supersede  si?pa- 
rate  commissions  taken  out  by  a  joint 
creditor  against  persons  who  had  just 
ceased  to  be  partners,  and  who  had  very 
few  separate  debts.  Exp.  Gardner,  M. 
1812.     1  Ves.  &  B.  74. 

1219.  With  the  consent  of  the  peti- 
tioning creditor  the  Ch.  will  supersede  a 
commission  before  it  is  opened.  Exp. 
Tngwelly  H.  1813.  1  Ves.  &  B.  348. 
2  Rose  108. ;  but  the  ground  of  his  consent 
should  be  stated.  Vide  Exp.  Browne,  15 
\es,  472.  And  under  circumstances  the 
Ch.  will  restrain  the  insertion  in  the  Ga- 
zette. Exp.  Fletcher,  1  Ves.  &  B.  360. 
Et  vide  Exp.  Poster,  17  Ves.  4 1 4.  1  Rose 
49-  Exp.  Larichester,  17  Ves.  512. 

1220.  The  court  will  supersede  a  com- 
mission on  the  ground  of  delay  in  open- 
ing it,  but  will  not  in  general  assign  the 
bc«nd,  because  that  is  conclusive  at  law 
against  the  defendant,  and  there  may  be 
A  better  remedy  by  action  on  the  case. 
Exp.  Fletrher,  T.  1813.  1  Rose  454.  1 
Ves.  and  B.  350. 

1221.  Although  the  act  of  bankruptcy 


managemont  and  direction  of  it,  the  coffrt 
will  instantly  supersede  the  commission. 
Exp.  Downes,  T.  1813.  ,1  Rose  398. 
Vide  Exp.  Gardner,  ib.  378. 

1222.  The  existence  of  a  prior  sepa- 
rate commission  will  invalidate  a  subse- 
quent joint  one.  But  for  the  conveni- 
ence of  administering  the  joint  property, 
the  court  will,  upon  superseding  the  8epa<> 
rate  commission,  give  effect  to  the  joint 
one,  unless  there  be  a  strong  reason 
against  the.  court  so  interfering ;  and  it  is 
not  sufficient' that,  by. such  interference, 
a  separate  creditor,  to  a  great  amount, 
will  be  devested  of  his  right  of  voting  in 
the  choice  of  assignees.  Exp.  Pachelor, 
T.  1814.     2  Rose  26. 

1223.  A  creditor  who  had  proved  his 
debt  is  not  thereby  precluded  from  apply- 
ing to  supersede  the  commission,  but  this 
is  not  a  general  rule.  Exp,  Bonsor,  T* 
1814.  2  Rose  6 1 .  Vide  Rankin  v.  Hor- 
ner, 16  East  191.     1  Rose  393.  (n.) 

1224.  A  second  commission  was  su- 
perseded, and  a  procedendo  issued  on  a 
former  commission  which  had  expired, 
where  the  petitioning  creditor  under  the 
first  commission  had  been  prevented  from 
prosecuting  his  commission  by  the  arti- 
fices of  a  person  who  was  desirous  of  co- 
vering certain  transactions  between  him- 
self and  the  bankrupt  by  a  lapse  of  two 
months.  Exp.  Knight/r.  1814.  2  Rose 
319. 

1225.  Under  Ld.  Rosslpi's  order  of 
the  26ih  June,  1793,  it  was  held,  that  in 
proceeding  on  a  country  commission  the 
party  is  not  entitled  to  28  days,  and  a« 
much  more  time  as  may  be  necessary  for 
the  post.     Exp.    Henderson^    E«    1815, 

Coop.  227. 

1226.  Though  the  commission  be  le- 
gally valid,  yet  if  it  has  been  taken  out 
against  good  faith,  or  with  a  view  to  en- 
force a  compliance  whh  an  arrangement 
then  pending  between  the  parlies,  this 
court  will  supersede  it  on  the  general  prin- 
ciple which  all  courts  adopt  to  controul 
the  abuse  of  their  process.  Eip.  Har- 
court,  T.  1815.    2  Ro^e  203. 

1227.  Although  the  requisites  to  sus- 
tain the  commission  appear  on  the  pr6- 
ceedings  to  be  established,  yet*  if  the 
court  he  satisfied  on  affidavit  of  their  in^ 
sufficiency,  the  commission  will  be  well 
superseded  without  an  issue.  Exp.'G^of- 
limore,  T.  1815.     1  Rose  234.     1  Madd. 


may  not  have  been  concerted,  yet  if  the  67.     Vide  Exp.  Magennis,  I  Rose  84. 
commission  is  clearly  the  commission  of      1228.  A  commission  under  which  the 
ttie  bankrupt,  and  lie  evidently  has  the  bankrupt  has  obtained  his  cerUficate  wiU 
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not  be  superseded  od  an  objection  to  the 
trading  ;  or  that  debtors  to  the  estate, 
upon  Uiat  ground  refuse  to  pay  the  as- 
signees. But  qtUBrey  if  the  application 
for  that  purpose  were  oiad^  by  all  the 
creditors  under  the  commission.  Exp, 
CrowdcTj  M.  1815.  2  Rose  324. 

1229.  Where  a  commission  issues  on  a 
denial,  concerted  between  bankrupt  and 
his  sister,  who  was  the  pe'titiouing  credi- 
tor, it  will  be  superseded  with  costs.  Exp. 
BinmeTf  U.  18  J  6.  1  Madd.  250.  See 
the  various  cases  referred  to  by  the  Vice 
Chancellor  on  this  subject. 

1230.  Although  all  the  requisites  of  a 
commission  concur  to  its  validity,  yet  if 
taken  out  for  an  indirect  and  improper 
object,  (as  by  a  landlord,  to  deteroiine  a 
lease  ^contrary  to  good  faith,)  it  will  be 
superseded.  Exp.  GaUimare^  T.  1816. 
2  Rose  424. 

1231.  The  court  will  supersede  a  com- 
mission concerted  between  the  solicitor 
and  petitioning  creditor,  and  they  shall 
pay  the  costs.  Exp,  Prosstr^  H.  1817* 
1  Buck  77. 

1232.  The  court  will  supersede  a  com- 
mission on  the  petition  of  the  bankrupt, 
where  the  act  on  which  the  adjudication 
was  made  was  invalid,  and  there  was  no 

'  affidavit  of  any  other  act.  Secus^  if  there 
had  been  such  an  affidavit.  Eji^^  Bvr^ 
gees,  T.  1818.  1  Buck  233. 

1233.  The  court  will  not  support  a 
concerted  commission,  even  though  it  be 
for  the  benefit  of  the  creditors,  that  it 
should  proceed.  Ei^»  Brooks ^  T.  18  J  8. 
1  Buck  257.    Vide  Exp.  Prosser,  ib.  JJ. 

1234.  If  a  commission  be  sued  out  at 
the  instance  of  the  bankrupt,  the  court 
will,  on  that  ground  alone,  supersede  it, 
although  it  may  have  all  the  legal  requi- 
sites for  its  validity.  The  Ld.  Ch.  was 
of  opinion,  that  where  the  circumstances 
are  "such  as  to  make  the  bankrupt  the 
agent  of  the  petitioning  creditor,  the  com- 
mission would  be  bad  at  law,  on  the 
ground  of  an  implied  concert  on  the  part 
of  the  petitioning  creditor,  and  as  there 
might  be  a  difficulty  in  bringing  the  facts 
before  a  jury,  the  practice  of  the  court, 
where  the  case  requires  it,  is  to  direct  the 
bankrupt  to  be  examined  upon  an  issue 
to  try  the  validity  of  the  commission. 
Exp.  Stafy  T.  1819.  1  Buck  431. 

(b)  Where  refused. 

1235.  The  court  will  not  supersede  a 
comqaissiotti  or  direct  ap  issue  upon  the 


bankrupt's  general  affidavit,  that  he  is  not 
one,  but  will  leave  him  to  his  habeas  car*' 
puSf  if  committed  for  not  answering  par- 
ticular facts,  before  the  commissioners. 
Exp.  Lingoodj  1  Atk.  241.  Vide  Crow 
ley's  Ca.  2  Swiuis.  1.31. 

*1236.  Where  there  is  a  doubt  of  th« 
bankruptcy,  and  the  bankrupt  is  abroad, 
the  court  will  not  supersede  the  commis* 
sioo,  but  send  it  to  law,  but  if  the  bank- 
rupt be  at  home,  the  court  will  refer  it 
back  to  the  commissioners  to  re-consider 
the  evidence.  Exp.  Oulstoriy  Exp,  Dale^ 
T.  1743.  1  Atk.  193. 

1237.  Where  a  bankrupt  has  surren-' 
dered  and  acquiesce^]  a  year  and  a  half, 
the  court  will  not  direct  an  issue  to  try 
the  bankruptcy,  but  leave  him  to  his  re*> 
medy  in  trover,  against  the  assignees^ 
Eip. NuU,T.  1743.  1  Atk.  102.  Neither 
will  the  court  supersede  a  commission, 
after  all  the  proceedings  are  completely, 
ended,  though  the  act  of  bankruptcy  was. 
doubtful.  Exp.  Desanthuns,  T.  1753. 
1  Atk.  146.  So,  after  two  dividends,  and 
the  creditors  have  released  the  bankrupt, 
the  court  permitted  him  to  stand^n  th« 
assignee's  place,  and  collect  the  remain- 
der of  the  debts,  but  would  not  super- 
sede the  commi^ion,  lest  it  should  de- 
feat his  certificate.  Exp.  Leaverlandy  C 
1751.  1  Atk.  145. 

1238.  A  commission  is  ex  debitojus'^ 
tituBf  and  there  is  no  instance  of  a  super- 
sedeas, without  directing  an  issue,  unless 
fraud  or  malice  appears.^  £xp.  Wilson^ 
H.  1752.  2  Atk.  218. 

1239*  Adjudication  of  bankruptcy,  oa 
Saturday,  too  late  for  the  Gazette.  Oa 
Monday  another  solicitor,  haviug  notice, 
obtained  a  supersedeas,  under  the  gene- 
ral order  of  26th  June,  1793, :  both  the 
bankruptcy  and  the  supersedeas  appeared 
in  the  Gazette  on  Tuesday.  The  super- 
sedeas was  quashed  ;  and  a  proeedendot 
issued.  Exp.  EiliSy  T.  1802.  7  Veg.  185^ 
Vide  Cxp.  Leicester,  6  Yes.  429.  £xp« 
Lay  ton,  Cxp.  Hardwicke,  ibid.  434. 

1240.  Ld.  Ch.  refused  to  supersede  a 
commission  of  bankrupt,  before  any 
meeting,  upon  petition  and  affidavits  stat- 
ing the  solvency  of  the  bankrupt,  that  he 
never  committed  an  act  of  bankruptcy, 
and  did  not  owe  the  petitioning  creditor 
100/.  nor  would  he  dh-ect  an  issue.  Exp. 
Siokes,  T.  1802.  7  Ves.  505. 

1241.  A  comqiission  of  bankrupt  is 
an  execution  for  all  creditors.  The  pe- 
titioning creditor,  therefore  cannot  re- 
ceive his  debt,  nor  the  commission  be 
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iuperiededy  while  the  others  are  unsatis- 
^d.  S.  C.  408. 

It42.  A  bankrupt  who  has  neglected 
to  surrender^  cannot  supersede  his  coni- 
missioH;  though  all  his  creditors  should 
consent,  without  first  obtaining  leave  to 


surrender.     Exp.  Jones^  G.  1803.  8  Ves.  either  to  support  the  comiuission,  or  i^et 

32(8.  T.  1805.  11  Ves.  409.  S.  P.  and  the 

bankrupt's   name  ;the    same.      In    both 

cases  the  bankrupt  was  the  petitioner,  but  Fwere  prevented  from  producing,  for  they 


diet  in  an  action  of  trover  against  his  as* 
signees  established  that  there  was  no  acl 
of  bankruptcy,  the  court  will  not,  Unless 
Under  very  s|)ecial  circunrisiauces,  delay 
superseding  the  commission,  till  after  an- 
other trial;    nor  is  if  suflicient  ground 


a  new  trial,  that  the  assignees  have  evi- 
dence sufficient,  which   by  surprise  they 


in  the  latter  case  his  petition  was  opposed 
by  the  assignees. 

1243.  Though  205.  in  the  pound  hnve 
been  paid  under  a  commission  of  bank* 
ruptc}'  and  the  certificate  obtained,  the 
commission  cannot  be  superseded  with- 
out consent  of  the  creditors,  for  some 
may  be  abroad  and  others  not  to  be 
found ;  besides  the  assignees  acting  cor- 
rectly would  be  left  open,  and  the  title  of 
purchasers  under  the  commission  might 
be  thereby  defeated.  Exp.  Jackson^  T. 
1803.  8  Ves.  bZ3. 

1244.  A  banktupt  was  described  in 
the  commission  as  a  surviving  partner, 
which  petitioner  alleged  to  be  unneces- 
sary aiid  injurious  to  him,  but  Ld.  Ch. 
would  not  supersede  the  commission  on 
that  account,  or  allow  the  description  to 
be  altered.  Exp.  Thomson,  M.  1303. 
9  Ves.  20r.  . 

1245.  The  court  will  not  supersede  a 
commission  of  bankruptcy  even  for  fraud, 
where  purchases  have  been  made  under 
it.  Exp.  Edwards^  T.  1804.  10  Ves.  104. 

1246.  A  bankrupt  cannot  supersede 
bis  commission  by  impeaching  the  pe- 
titioning credit4)r*s  debt,  on  the  ground  of 
a  security,  taken  privately,  the  remedy 
uilder  the  statute  5  Geo.  2 .  c.  30.  s.  24. 
being  given  to  some  other  creditor.  Exp. 
:B;xrk,  H.  I8O9.  15  Ves.  464. 

1247.  A  bankrupt  cannot  supersede 
bis  commission  whilst  under  commitment 
by  the  commissioners,  even  with  the  con- 
sent of  all  his  ^creditors.  Exp,  BeaUy 
T.  1810.  17  Vos.4rv  I  Rose  211.  Nor 
befote  he  has  surrendered.  Exp.  Jones, 
11  Ves.  409.  But  this  rule  will  be  dis- 
pensed with  under  circumstances :  as 
where  the  bankrupt  had  beeu  abroad 
and  had  not  heard  of  the  commission, 
and  all  the  creditors  ocinsentod.  Exp. 
Hopkins,  E.  1812.  1  Ko^e  228.  Vide 
eUam  Exp.  Lavender,  ib.  53.  where  the 
bankrupt  had  been  prevented,  from  sur- 
rendering through  ignorance  or  mistake. 
See  also  Exp.  Wood,  1  Atk.  222. 

1248.  Where  ^  bankrupt  has  by  a  ver- 


shall  be  presumed  to  know,  that  by  the 
action  the  bankruptcy  is  disputed,  and 
therefore  they  ought  to  be  prepared  with 
evidence  to  support  it*  Exp.  Dicky  H. 
1811.  1  Rose  51. 

1249*  A.  and  B.  were  partners :  sepa- 
rate commissions  issued  against  them ; 
A.  obtained  his  certificate,  but  before  it 
was  confirmed  by  the  Ld.  Ch.  a  joint 
commission  issued  against  A.  and  B. 
Upon  a  petition  that  A.^s  separate  com- 
mission might  be  superseded,  the  Ld. 
Ch.  refused  it;  but  directed  A/s  cer- 
tificate to  be  allowed,  and  the  joint  com- 
mission to  be  superseded  on  the  ground 
of  length  of  time,  A.*s  having  obtained 
his  certificate,  and  a  doubt  whether  there 
were  any  joint  assets.  Exp.  Rowlandson, 
H.  1811.  1  Rose  89. 

1^50.  A  commission  of  bankruptcy 
will  not  be  superseded  without  consent 
of  all  the  creditors,  who  had  proved, 
certified  by  the  commissioners  and  affi* 
davit  of  the  bankrupt's  confirmation  of 
all  purchases  under  the  commission ;  and 
the  consent  even  of  those  who  had  re- 
ceived 20s.  in  the  pound,  will  not  be  dis- 
pensed with.  Exp,  MilneryT.  1SJ2.  I9 
Vcs4  204. 

1251.  A  commission  cannot  be  super- 
seded before  it  is  sealed,  but  the  petition- 
ing creditor  delaying  to  seal  it,  and  taking 
that  objection,  the  time  of  sealing  it  was 
limited  to  three  days.  Exp.  Williams, 
T.  18J3.    2  Ves,  &B.  255, 

1252.  The  Chancellor  will  not  super- 
sede a  joint  commission,  nierely  because 
a  separate  one  is  proceeding  in  Ireland, 
though  a  hard  case  against  the  bankrupt, 
for  that  is  analogous  to  proceedings  in 
prosecution  in  another  country  as  a 
ccssio  honorum  in  Holland  or  in*  Russia, 
and  until  lately  to  a  sequestration  in  Scot- 
land. Exp,  Cridland,  T.  1814.  3  Ves. 
&  B.  94.  2  Rose  164. 

1253.  Ld.  Ch.  on  petition  sustained  a 
commission  a^inst  the  following  objec- 
tions :  first,  that  a  joint  bond  to  the  great 
seal  had  been  executed  by  only  one  part- 
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aer :  ieeondtg^  that  one  of  the  bankrupts 
had  been  the  subject  of  two  former  com* 
missions,  and  although  hcf  had  obtained 
his  certificate,  yet  he  had  not«  under  the 
second  paid  15s.  in  the  pound.  Exp. 
Hodgkinsany  H.  1815.  2  Rose  172.  Ro- 
htrU  V.  Hardie,  M.  1814.  ib.  (n.) 

1254.  A  bankrupt  who  has  not  surren- 
dered,   cannot  petition  to  supersede  hrs 

'  commission,  neither  can  a  separate  com- 
mission be  superseded  at  the  instance  of 
Joint  creditors,  where  a  Joint  commission 
cannot  be  sustained.     Exp.  Roberts^  T. 

1815.  1  Madd.  172. 

1255.  Ld.  Ch.  superseded  a  commis- 
sion which  had  issued  against  a  man  by 
the  name  of  Laidlow,  at  the  instsnce  of  a 
creditor  who  had  taken  out  a  commission 
against  him,  by  his  right  name  of  Laidlaw, 
although  the  bankrupt  had  used  as  well 
one  name  as  the  other,  and  though  they 
-were  idenwmans.  But  whether  the  com- 
mission  would  have  been  superseded  at 
the  instance  of  the  bankrupt  himself  was 
not  determined.  Exp.  Scho/UidyT.  1815, 

^  2  Rose  246.  Vide  Stevens,  e.  Elhee,  1 
Rose  360.  3  Campb.  256.  Exp.  Baldwin, 
2  Rose  20.  Et  vide  Esp.  Smith,  2  Rose 
25.  where  the  court  sustained  a  commis- 
sion taken  out  against  a  man  by  the  name 
he  had  adopted. 

1256.  It  is  no  ground  for  a  superse- 
deas that  a  particular  trading  is  not  speci- 
fied in  the  commission^  for  the  general 
liescription  of  ^  dealer  and  chapman''  is 
sufficient.  Exp.  Herberiy  T.  1815,  2  Rose 
248. 

1257<  A  commission  under  which  the 
bankrupt  has  obtained  his  certificate  will 
not  be  superseded  on  an  objection  by  one 
creditor  to  the  trading,  or  that  debtors 
to  the  estate  upon  that  ground  refuse  to 
pay  thcr  assignees ;  qtiare  if  the  applica- 
tion for  that*  purpose  were  made  by  all 
the  creditors  under  the  commission.  Exp. 
Crowder,  M.  1815.  2  Rose  324. 

1258.  The  court  will  not  supersede  a 
commission  merely  ou  account  of  a  mis- 
description of  the  bankrupt,  if  he  is  well 
known  as  described.     Cxp.  Horshyy  T. 

1816.  2  Madd.  U.  8td  vide  Re  Gordon, 
and  Exp.  Marsden,  ib.  13.(n.)  Vide  etiam 
Stevens  v.  Eltzee,  3  Campb.  256.  Exp. 
Smith,  1  Rose  26.  Re  Baldwin,  ib.  20. 
Exp.  Sdiofield,  2  Rose  246.  where  the 
bankrupt  was  described  by  a  wrong 
name. 

1259.  A  separate  commissioii  will  not 
he  superseded  to  give  eflcct  to  a  joint 


one,  where  the  ^bankrupt  has  committed 
a  felony  in  not  surrendering  to  the  se- 
parate commission.  Exp.  Robertsy  Exp. 
WellSy  H.  18l6w  2  Rose  378. 

1260.  One  who  has  not  sworn  to  a 
debt  in  support  of  his  petition,  nor  prov- 
ed it  under  the  commission,  cannot  peti- 
tion for  a  supersedeas  of  the  commission.- 
Anan,  T.  1817.  2  Madd.  281. 

1261.  Where  a  commission  had  issued 
to  a  place  at  which  only  two  creditors 
resided,  and  200  miles  distant  from  the 
great  body  of  them,  the  court  refused  to 
supersede  it  on  that  account,  but  ordered 
the  time  for  the  choice  of  assignees  to  be 
enlarged  ten  days.  Exp.  Fellows,  T. 
1817.2  Madd.  141. 

1262.  Where  a  firm  consisting  cf  fom 
persons  became  bankrupts^  the  creditors 
of  a  firm  of  three  of  them  may  (under 
Lord  Rosdyn^s  general  order)  prove  their 
debts  under  the  commisuon  against  the 
four  without  any  further  order.  Exp. 
Worthingtony  H.  1818.  3  Madd.  26. 
Vide  Exp.  Mason,  I  Rose,  423. 

1263.  Though  a  commission  be  ob" 
tained  by  collusion  with  the  bankrupt, 
yet  if  assignees  are  chosen,  who  are  not 
under  the  controul  of  the  bankrupt,  and 
the  commission  is  fairly  proceeding  for 
the  benefit  of  the  creditois,  it  will  not  be 
supisrseded.  Exp.  Wartoicky  E.  1819- 
4  Madd.  262; 

1264.  A  commission  cannot  be  super* 
seded  with  the  consent  of  the  petitioning 
creditor,  before  the  first  meeting  for  the 
proof  of  debts,  the  application  being  with- 
in the  words  of  the  order  of  tlte  21st 
August,  1818..  Exp;  Lawy  T.  1S1<J.  4 
Madd.  273. 

1265.  If  in  issuing  a  commission  tlm 
petitioning  creditor  be  influenced  by 
motives  not  fraodalent,  although  other 
than  the  mere  distribution  of  the  estate,  as 
the  effecting  the  dissolution  of  a  partner- 
ship, the  court  will  not  on  that  account 
supersede  the  commission.  Exp.  Wil-^ 
bramy  M.  1819.  1  Buck  459* 

1266.  If  a  bankrupt  die  without  sor- 
rendering,  a  petition  presented  by  his 
representative  to  supersede  the  commis* 
sion,  cannot  be  heard  unless  it  make  out 
a  case  that  would  induce  the  court  to  per- 
mit a  surrender  if  the  bankrupt  were 
living.  Exp.  Crowthery  T.  1 820.  1  Buck. 
480.     Vide  Exp.  Gardiner,  ibid.  432. 

1267.  A  petition  to  the  bankrupt  to 
supersede  the  commission^will   be  dis' 
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missed  even  without  a  counter  petition, 
"where  the  con^mission  had  been  estab- 
iished  by  an  action  at  law,  and  the  bank- 
rupt did  not  appear.  Exp.  Cawmhursty 
T.  1820.  1  Buck  476. 

(c)  Of  the  Supersedeas  generally. 

12G8.  Where  a  commission  was  super- 
seded by  the  consent  ef  the  petitioning 
creditor,  the  court  would  not  revive  it  on 
the  application  of  other  creditors,  who 
had  not  come  in.  Aid.  BaekwelVs  Ca. 
li.  1683.  1  Vern.  208. 

1269.  Where  a  commission  is  super- 
seded merely  for  a  defect  in  form,  and 
no  doubt  of  the  bankruptcy,  petitioning 
creditor  shall  pay  costs.  Secus^  if  the  act 
is  not  fully  proved.  £xp».  Goodwin, 
E.  1740.  1  Atk.  101. 

1270.  Though  a  majority  of  the  cre- 
ditors certify,  that  a  commission  ought  to 


be  able  to  prove  in  a  few  days,  do  not 
certify  yet,'^  the  court  will  afford  him  an 
opportunity  to  prove  bis  debt.  Exp. 
Crispf  T.  1744. 1  Atk.  135. 

1271.  Upon  supersedinga  commission, 
the  court  may  either  direct  an  enquiry  into 
the  bankrupt's  damages,  before  a  master, 
or  direct  an  issue  at  law,  and  for  better  re- 
covery, may  assign'  the  petitioning  credi- 
tor's bqnd.^Exp.  Gayter^.  I749. 1  Atk. 
144. 

1272.  Petition  to  supersede  a  commis- 
sion, obtained  by  fraud.  The  petition 
was  founded  on  the  affidavit  of  three 
persons,  who  swore  they  had  perjured 
themselves  in  proving  their  debts,  for  that 
they  were  not  creditors.  The  com  mis* 
sioners  were  directed  to  inquire  into  the 
reality  of  those  debts,  and  such  others  as 
they  should  see  cau|e.  E;cp,  Lord^  M 
^750.  2  Ves.  26. 

1273.  An  attorney  undertook  to  put  in 
bail  for  his  client,  but  neglected  it,  on 
which  fin  order  was  made  upon  him,  and 
an  attachment  issued.  The  attorney  be- 
came a  bankrupt :  Held,  that  plaintiff  in 
the  action  bad  a  sufficient  interest  to  ap- 
ply for  a  supersedeas.  Exp.  Bold,  H. 
J788.  1  Cox  423. 

1274.  A  commission  sqpersedable  un- 
der Lord  Loughborough's  order  o^  June 
26,  1793,  is  nut  actually  superseded,  till 
the  writ  issues;  and   therefore  Having 


to  the  solicitor,  ftccordiog  to  the  practice, 
m  the  office,  the  commission  was  .sup- 
ported. Exp.  Leicester f  T.  1801.  6 
Ves.  429 

1275.  Whether  the  order  of  Ld.  Aps* 
letffOfFeb.  12,  l774,that  a  docket  struck^ 
and  no  commission  issued  thereon,  shall 
in  no  case  prevent  a  commission  by  an* 
other  creditor,  upon  an  application  not 
made  in  less  than  four  days,  can  be  strict- 
ly acted  upota,  fuctre;  the  practice  in  the 
office  being  at  variance  with  it,  and  there 
being  danger  of  fraud.  Ld.  Ch«  declined 
to  give  a  decided  opinion.  S.  C 

1276.  An  order  for  a  supersedeas  has 
no  effert  till  the  writ  issues.  Exp.Layton^ 
Exp.  flardwicke,  T.  1801.  6  Ves.  434. 

1277.  Where  a  docket  .Is  struck  for  a 
commission  of  bankruptcy,  although  the 
commission  is  not  issued  within  the  time 
limited  by  the  general  order,  yet  a  second 


be  superseded,  yet  if  one  says,  "  I  shall   commission  cannot  be  sustained  without 


an  order  of  supersedeas  for  ihe  first.  Exp« 
Dodsj  M.  1803.  1  Smith  Rep.  120. 

1278.  A  petition  to  supersede  a  com- 
mission before  the  adjudication  of  bank* 
ruptcy  is  premature.  Exp,  Hague j  T* 
1 8 1 0.  1  Rose  1 50.  Vide  Exp.  Stokes,  7 
Ves  405. 

1279.  A  bankrupt  under  commitment 
for  not  answering  satisfactorily,  has  a 
right  to  petition  to  supersede  his  com« 
mission,  on  an  objection  to  the  proof  of 
trading.  In  this  case  the  court  directed 
an  issue.  Exp.  M^Gennis,  E.  181 1«  18 
Ves.  289.  1  Rose.84. 

1280.  Commission  of  bankruptcy  su* 
perseded,  and  an  action  brought,  the 
Ld.  Ch.  ordered  the  commission  and  pro* 
ceedings  to  be  delivered  by  the  solicitor 
to  the  secretary,  and  by  him  to  the  asso- 
ciate, to  be  produced  on  the  trial ;  with 
liberty  to  inspect  and  copy.  A  judge  has 
no  authority  to  make  such  an  order.  Exp. 
Warren,T.  1812. 19  Ves.  l62. 1  Rose  276, 

1281.  The  commissioners  met  within 
five  days  after  the  commission  issued,  to 
proceed  under  it,  but  they  were  com- 
pelled to  adjourn,  because  the  attendance 
of  three  witnesses  who  were  to  prove  the 
act  of  bankruptcy  could  not  be  procured, 
on  which  a  petition  was  presented  to  en- 
force their  attendance,  but  it  coiild  not 
be  heard  before  the  end  of  the  tweoty* 
eight  days  mentioned  in  the  gener^ order 


been  opened,  and  the  bankruptcy  ad-  of  26th  June,  1793,  when  a  second  docket 
judged,  afler  the  order  made  for  the  5w- 1  was  struck.  Affidavits  were  made  of  due 
persedeas^  but  before  the  writ  sealed,  and  I  diligence  in  prosecuting  the  first  commis* 
notice  of  the  application  having  been  sent '  sioU;  and  that  one  witness  was  examined^ 
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which  would  have  boen  a  sufficient  pro- 
ceeding under  the  general  order  to  have 
prevented  a  supersedtas^  if  it  has  not  been 
previously  issued  and  a  second  commis- 
sion sealed ;  as  to  which  Ld.  Eldon  said, 
be  considered  that  a  supersedeeuy  and  a 
second  commission^  were  to  be  deemed 
as  sealed,  for  the  purpose  of  proceeding 
on  theip  from  the  time  they  were  deli- 
vered to  the  messenger ;  but,  in  the  pre- 
sent case,  it  appearing  that  the  act  of 
bankruptcy  to  support  the  first  commis- 
sion, was  proved  within  an  hour  or  two 
after  the  second  commission  had  Issued  ; 
and  that  the  solicitor,  under  the  first 
commission,  when  he  found  a  second 
docket  struck,  had  served  the  solicitor 
who  struck  that  docket  with  a  copy  of  the 
petition  (to  procure  the  attendance  of 
witnesses)  presented  and  answered,  and 
had  also  given  him  notice  of  the  day  for 
hearing  such  petition,  a  ad  that  the  first 
commission  would  be  proceeded  on,  the 
Ld.  C!h.,  under  these  circumstances, 
quashed  the  supersedeas  of  the  first,  and 
superseded  the  second  commission.  £sp. 
Freeman^  M.  1812.  1  Ves.  &  B.  34. 
1  Roso  380.  In  which  case  Ld.  Eldon 
observed,  that  none  of  the  bankrupt  sta- 
tutes give  any  directions  as  to  superse- 
ding commbupns,  except  where  the  cre- 
ditor has  privately  received  a  part  of  his 
debt,  in   which  case  it  is  expressly  de- 


tended  bona  fide  to  be  proceeded  in.  A 
commission  which  is  supersedable  under 
the  general  order,  is  not  actually  super- 
seded without  a  petition,  nor  until  th^ 
writ  has  issued,  which  is  subject  to  the 
Chancellor's  discretion ;  but  an  affidavit 
that  it  does  not  appear  from  the  Gazettes, 
that  the  party  has  been  declared  a  bank- 
rupt within  the  time  is  prima  facie  suffi- 
cient to  obtain  a  supersedeas,  and  to  pre* 
vent  It,  the  strongest  proof  will  be  requi- 
red of  a  6oiiaj£fi{e  intention  to  proceed, 
but  that  the  creditor  is  prevented  by  some 
inevitable  cause,  fas  in  Cxp.  Layioo  and 
Hardwicke,  6  Ves.  4S4.  Exp.  Leicester, 
ib.  429.  and  Exp.  Ellis,  7  Ves.  135.)  Ld. 
Eldon  further  said,  he  had  given  direc- 
tions that  no  second  commissions  should 
be  sent  to  him  in  future  without  a  note* 
specifying  what  had  been  done  under  the 
first. 

1282.  A  petition  to  supersede  a  com- 
mission will  be  dismissed  if  no  collusion 
be  proved,  but  in  a  suspicious  case  it  will 
be  dismissed  without  costs.  Exp,  Gar* 
dener,  M.  1812.  1  Ves.  &B.  45.  1  R«so 
37/. 

1283.  The  consequence  of  superseding 
a  commission  is,  that  all  Aills  with  it. 
Exp.  Brown  and  Munion,  M.  1812.  1 
Ves.  8r  B.  66. 

1284.  Though  a  bankrupt  would  bi 
restrained  from  repeated  attempts  to  su- 


clared   by  stat.  5  Geo.  2.  c.  SO.  s.  24.  persede    the   commission    against    him, 
that  the  commission  shall  and  may  be  ""      *  ^'~~    ^'    t^     » •     -^  ^ 

superseded,  giving  the  right  to  the  party, 
and  no  discretion  to  the  Chancellor.  As 
to  other  cases  the  court  has  exercised  a 
discretionary  power,  considering  a  com- 
mission as  an  action  and  execution  in  the 
first  instance,  and  this  jurisdiction  has 
been  properly  exercised  where  fraud  was 
inferred  from  a  suspension  of  proceedings 
for  six  months,  (as  in  Exp.  Puleston, 
2  P.  W.  545.)  So,  where  the  attendance 
of  witnesses  to  prove  some  specific  fact  is 
withheld,  the  court  has  ordered  the  at- 
tendance of  such  witnesses,  (as  in  Exp. 
Higgins,  11  Ves.  8.)  Up  to  the  year 
1793,  a  commission  was  deemed  super- 
^sedable  if  eight  Gazettes  had  been  pub- 
lished after  the  commission  issued,  and 
no  proceedings  had  been  taken,  but  his 
Lordship  said,  there  was  a  great  distinc- 
tion between  a  commissiou  supersedable 
and  one  to  be  superseded.  The  general 
order  of  1793  was  a  rule  of  practice  to 
prevent,  and  not  to  protect  a  fraud,  by 


amountmg  to  vexation,  he  should  iio$  be 
prevented  firom  brtoging  a  second  action  ; 
but  pending  that  action,  and  an  inquiry 
directed  relative  to  an  estate,  by  the  sale 
of  which  he  proposed  to  pay  his  debts, 
the  commission  was  ordered  to  proceed 
in  the  usual  course.  Exp.  Bryant,  E. 
1813.  1  Ves.  &  B.  506. 

1285.  If  a  creditor,  who,  believing  a 
commission  to  be  invalid,  refused  to 
prove  under  it,  and  acted  adversely,  de- 
claring to  the  bankrupt  and  othnrs,  that 
he  meant  to  petition  for  a  supersedeas  and 
to  stay  the  certificate,  unless* his  debt  was 
paid  or  satisfied.  This  is  not  such  a  tam- 
perii:g  as  will  operate  in  bar  1o  his  peti- 
tion* Exp.  Paierson,  T.  1813.  1  Rose 
402. 

1286.  A  petition  to  supersede  a  second 
commission,  must  be  served  on  the  as* 
signees  under  the  first.  Exp,  Irvine,  T. 
1815.  1  Madd.  74.  Vide  Exp.  Rhodes, 
15  Ves.  542. 

1287-  Where  a  bankrupt  peiitions  to 


staying  the  execution  of  a  commission  in-  supersede  bis  comoiission^  on  the  ground 


224 


BANKRUPT  XVt. 

Of  the.  Supersedeas  generally* 


that  there  is  no  act  of  bankruptcy^  the 
court,  (though  uo  affidavit  is  filed  in  sup- 
port of  the  commissioD}  or  notKre  that  the 
proceedings  would  be  produced ,)  will  look 
into  the  proceedings  to  see  if  there  is  an 
act  of  bankruptcy.     £zp.    Vypond,  £.« 

1816.  1  Madd.  624. 

1288.  A  case  of  fraud  must  be  made 
out  to  obtain  a  supersedeas  after  the  certi- 
ficate 4s  allowed,  unless  the  invalidity  ap- 
pear on  the  face  of  the  proceedings.  Exp. 
Levi,  T.  1817.  1  Buck  75.  Vide  Exp. 
Crowder^  2  Rose  324. 

1289.  On  a  petition  to  supersede  a 
commission,  the  bankrupt's  examination 
before  the  commissioners  is  sufficient  to 
show  that  the  bankrupt  was  not  a  credi- 
tor, though  the  petitioner  was  not  present 
at  such  examination.     Exp.  Fowlesy  T. 

1817.  1  Buck  98. 

1290.  On  an  order  to  proceed  to  trial 
upon  two  issues,  to  try  the  validity  of  a 
commission  sought  to  be  superseded, 
plaintiff,  in  his  notice  to  the  bankrupt  of 
the  acts  intended  to  be  relied  on  at  the 
trial-^  must  specify  the  acts  relied  on,  the 
times  when  they  were  committed,  and  the 
witnesses  who  will  be  called  to  prove 
them.  £xp.^oge7i,M.  1817.  1  Buck  137. 

1291.  A   commission  of  bankruptcy 


1292.  If  it  app^  by  the  petition  tif^ 
creditor  to  supersede  a  coii^raissioa,  that 
an  action  is  commenced  to  try  its  vaiidityy^ 
the  court  will  not  supersede  the  commis- 
sion till  the  event  of  the  trial  is  known  ; 
though  no  person  should  appear  to  oppose 
the  petition.  Exp.JPric^,  E.  I8l8.  1  Buck 
230.  S  Madd.  228. 

1293.  A  writ  of  supersedeas  of  a  com* 
mission,  devests  the  estates  conveyed  to 
the  assignees  by  the  bargain  and  sale  of 
the  commissioners.  Exp.  Smith,  T«  1818. 
1  Buck  262.  ;(n )  where,  see  the  form  of 
a  writ  of  procedendo ,  and  a  note  by  the 
reporter,  as  to  the  general  effect  of  a 
supersedeas. 

1294.  Where  a  bankrupt  petitions  to 
supersede  his  own  commission,  and  an 
issue  is  directed,  the  court  will  order  the 
petition  to  stand  over,  so  as  to  allow  time 
for  the  trial  of  the  issue  ;  and  if  the  trial 
should  not  take  placd  within  the  period 
allowed^  the  bankrupt  must  satisfactorily 
account  for  the  delay  by  an  affidavit,  or 
his  petition  will  be  dismissed.  Exp.  Ran^ 
ken,  M.  1818.  3  Madd.  371. 

1295.  Ordered,  that  in  future  ne  com- 
mission shall  be  superseded  on  the  con- 
sent of  all  the  creditors  who  have  proved 
their  debts  until  after  the  second  meet- 


had  been  maliciously  obtained  and  after- [ing;  but,  if  the  commissioners  are  satis- 


wards  superseded,  and  the  Chancellor  had 
assigned  the  petitioning  creditor's  bond, 
on  which  the  bankrupt  had  brought  an 
action  on  the  case ;  afterwards  bjr  a  rule 
of  court  (made  on  consent)  all  matters  in 
dispute  except  the  bond,  were  referred 
to  an  arbitrator,  who  made  his  award, 
with  an  exception  of  the  bond :  It  was 
held,  that  no  action  can  be  subsequently 
maintained  on  the  bond;  for  the  first  ac- 
tion was  a  waiver  of  a  second  on  the  bond, 
and  to  restore  that  right,  the  agreement 
of  the  parties  must  be  unequivocal :  Held 
also,  that  the  assignment  of  the  petition- 
ing creditor's  bond  by  the  Chancellor,  is 
conclusive  evidence  of  malice.  Holmes 
v.  Waintorighty  H.  1818.  1  Swanst.  20. 
Vide  Exp.  Fletcher,  1  Rose  454.  Exp. 
Laup,  U  Yes.  416.  Exp.  Rimene,  14 
Yes.  600, 


fied  at  tbe^second  meeting,  that  a  petition 
will  be  presented  for  superseding  the 
commission  with  the  consent  of  all  the 
creditors  who  shall  have  proved  debts, 
they  may  adjourn  the  choice  of  assignees 
to  afford  an  opportunity,  of  presenting 
such  a  petition.  Ordo.  Gen.  per  Eldmi^ 
C.21st  August,  1818. 

1296.  A  bankrupt  may  petition  to  su« 
persede  his  commission,  on  the  ground 
that  he  was  no  trader,  (hough  he  has  ob- 
tained his  certificate  under  it,  if  upon  aa 
action  by  the  assignees  against  a  creditor 
their  title  is  successfully  resisted,  and  the 
commission  become  inoperative.  Exp, 
Bass,  T.  1819.  4  Madd.  270.  Vide  Exp. 
Orowder,  2  Rose  324.  atUej  pi.  1257. 
where  an  application  by  one  creditor  le 
supersede  the  commission  under  similar 
circumstances  was  refused. 
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1297-  A.  beyond  sea  c6nsigned  poods 
to  B.  in  London,  who  became  bankrupt 
before  the  goods  arrived  ;  if  A.  can  stop 
the  goods  t;»  tremsitu,  it  is  alJowable^  and 
the  a&signees  shall  have  no  relief.  Wise' 
man  v  Vandeput^  M.  l6yO.  2  Vern.  203. 
Vide  ^nee  v,  Prcscot,  post^  S.  P. 

1298.  Goods  in  trurit  are  not  liable  to 
the  bankruptcy,  though  in  possession  of 
the  bankrupt.  Copeman  v.  Oallantj  T. 
1716.  iP.W.  314. 
,  1299.  If  A.  beyond  sea,  consigns  goods 
to  B.  in  London,  on  B.'s  account,  and 
draws  on  him  for  the  amount,  the  pro- 
perty vests  in  B.,  though  the  money  is 
not  paid,  and  it  is  liable  to  his  debts. — 
8eeuSf  of  a  factor  or  agent  consignee,  for 
he  can  have  no  property  in  the  goods, 
Godfrey  y.  Furzo,  T.  1733.  3  P.W.  185. 

1300.  A.  in  London,  bought  stock  for 
I.  S.  in  Holland,  out  of  the  monies  of  L 
S.  in  his  hands,  and  took  the  slock  in  his, 
own  name,  but  entered  it  in  his  books  as 
the  stock  of  I.  S.  A.  became  bankrupt : 
Held,  not  liable  to  the  bankruptcy.  Ezp. 
CkioHf  T.  1721.    3  P.  W.  187.  (n.) 

1301.  Where  assignees  have  possessed 
tbemselves  of  the  effects  of  a  bankrupt 
executor,  the  conrt  will  appoint  a  receiv- 
er, to  whom  they  shall  account  for  ^hat 
they  have  got  in  of  the  testator's  estate. 
Exp.  Ellis,  E.  1742.     1  Atk.  lOi. 

1302.  Where  agents  abroad  are  in  ad- 
vance for  their  principal  in  London^  and 
donbting  his  solvency,  they  make  bills  of 
lading  to  their  own  order,  indorsed  in 
blank ;  though  these  bills  of  lading  come 
to  the  hands  of  the  principal,  yet  if  the 
agent^s  partner  in  London  writes  abroad 
for  the  bills  of  lading,  and  an  order  for 
the  captain  to  deliver  tlic  -goods  to  him, 
ho  may  retain  them  aisninst  the  assignees. 
till  re-paymcnt  of  the  advance.  Snee  v. 
Prescoi,  H.  1743.     1  Atk.  245. 

1303.  Bills  or  notes  indorsed  specially, 
▼i*.  **  Pay  the  money  to  myusc/^  will  pre- 
vent their  being  filled  up  with  such  an  in- 
dorsement as  passes  the  interest.     S.  C. 

1304.  The  reason  the  law  goes  upon, 
in  compcUings^jii'opri^tor  of  goods  after 
delivery,  to  ceme  m  as  a  creditor,  is  on 
accoant  of  thectMiC  a  bankrupt  gains  by 
having  the  gOMI  in  his  cnstod v,     S.  C. 

Vol.  L        -i  '  33 


1305.  The  clanse  in  21  Jac.  1.  c.  19* 
^^  That  all  the  goods  in  the  possession  of 
a  bankrupt,  whereby  he  gains  a  general 
credit,  shalPbe  liable  to  his  crediters,'' 
relates  to  goods  which  he  has  in  his  own 
right  only.  Erp,  Afarsh,  T.  1744.  I 
Atk.  159. 

1306.  One  M.  had  500  barrels  of  tar  in 
his  warehouse  at  the  time  of  his  bank* 
ruptcy  ;  it  was  tlie  joint  property  of  him- 
self, F.,  and  Q.J  and  only  waiting  ^to  be 
shipped  ;  this  is  only  a  temporary  custo- 
dy, and  not  within  21  Jac.  1.  c.  19.  Etp* 
Flyn,  M.  ir«18.     1  Atk.  185. 

1307.  Where  an  assignee  becomes 
bankrupt,  his  assignees,  as  well  as  him- 
self, must  join  the  commissioners  in  the 
new  assignment.  Exp.  Newtony  E.  1749* 
1  Atk.  97^ 

1 308.  Bankrupt  executor,  and  residaa- 
ry  legatee,  Iftis  paid  the  testator's  debts, 
and  particular  legacies,  but  refuses  te  col- 
lect the  rest ;  the  court  will  assist  the  as- 
signees to  collect  them  in  his  name, 
though  they  have  not  the  legal  interest* 
Exp.  BuUer^  T.  1749.  I  Atk.  2 10. 215. 
Arab.  7«. 

130p.  Goods  consigned  to  a  factor,  and 
remaining  in  specie  at  the  time  of  his 
bankruptcy,  belong  to  his  principal ;  so, 
if  srdd,  and  notes  taken  by  the  factor  ia 
payment,  the  principal  shall  have  the. 
notes,  and  not  the  assignees  of  the  factor. 
Exp.  Dttmasy  T.  1754.     1  Atk.  234. 

1310.  Bills  sent  by  A.  abroad,  to  B. 
here,  with  directions  to  apply  the  money 
te  a  particular  use ;  B.  became  bankrupt 
before  receipt  of  the  money ;  A.  has  a 
special  lien  on  the  money,  and  it  shall  not 
bo  Huble  to  the  bankruptcy.  8ecusj  if 
the  biVs  h?)d  been  sent  on  a  general  ac- 
fcount.  Ezp.  Oursell,  H.  1756.  Amb. 
297. 

1311.  Where  bills  drawn  in  America 
on  a  merchant  in  London,  were  protested 
for  non-payment  on  his  becoming  bank- 
rupt, the  drawer  who  paid  the  bills  shall 
prove  them,  together  with  20  per  eait^ 
charge^",  by  the  provincial  law.  Francis 
V.  Rackerj  T.  1768.    Amb.  672. 

1312.  A  bankrupt  executor  shall  prove 
the  testator's  money  in  his  hands  under 
his  own  commission,  and  the  divl^ei^ds 
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shall  be  paid  into  tlie  Bank,  for  the  bene- 
fit uf  testator's  creditors.  Exp.  Leekcy 
E.  ir89.     SBro.C.  C.  596. 

1313.  K.  and  S.  being  trustees  of  mo- 
ney in  the  funds,  sell  it  for  the  benefit  of 
S,,  who  dies  insolvent,  and  K.  becomes 
bankrupt;  the  person  interested  may 
prove  against  the  estato  of  K  ,  ihe  value 
of  the  funds  at  the  time  of  the  bankrupt- 
cy, though  S.'s  estate  is  first  liable;  so, 
where  the  bankrupt  and  another  are  exe* 
cutors  of  a  creditor  of  the  bankrupt,  the 
other  executor  may  prove  the  debt  under 
his  commission.  Cxp.  Shakeshaftf  H. 
1791.     3  Bro.  C.  C.  197. 

1314.  Two  assignees  of  a  bankrupt, 
one  solvent,  and  the  other  became  bank- 
rupt as  a  partner  in  an  insolvent  house^ 
into  which  he  had  put  the  money  he  re- 
ceived as  assignee ;  the  solvent  assignee 
cannot  prove  this  debt  under  tht*  joint 
commission,  there  being  no  contract  be- 
tween him  and  the  copartnership.  Eip. 
Apsetj,  T.  iryi.     3  Bro.  C.  C.  265. 

1315.  On  the  8th  of  March,  1794,  Ld. 
Jjaughborough  made  an  order  to  regulate 
the  practice  in  case  of  the  insolvency  of 
An  assignee,  which  see  antCy  sect.  vi. 

1316*  Under  the  bankruptcy  of  an 
executor  and  trustee  directed  by  the  will 
to  carry  on  a  trade,  and  a  limited  sum  to 
be  paid  to  him  by  the  trustees  for  that 
purpose,  the  general  assets  of  the  testator 
beyond  that  fund  are  not  liiible.  Exp. 
O ar land,  T.  IS04.  lOVes.  nO.  Cantra 
Hankey  v,  Hammond,  1  Co.  Bank.  Laws, 

67. 

1317.  Bills,  remitted  by  a  counjtry 
bank  to  their  banker  in  London,  remain- 
ing, at  bin  bankruptcy,  in  his  hands  un- 
due, lyr  not  actually  applied  according  to 
the  authority  given,  or  afterwards  coming 
to  the  hands  of  tho  assignees,  and  the 
proceeds  received  by  them,  remain  the 
property  of  the  remitters,  taking  up  the 
acceptances  on  their  account,  and  sub- 
ject to  the  banker's  lien  for  any  balHnce ; 
ff^r  the  tills  remain  by  the  contract  the 
property  of  the  remitters,  in  the  hands  of 
the  banker,  as  agent,  for  a  particular  pur- 
pose, viz.  to  hold  until  due,  and  receive 
the  proceeds,  vhich  did  not  till  then 
form  an  item  in  the  cash  account.  The 
fcircumstance  of  the  bill  being  written 
short,  is  only  evidence  of  a  trust,  or  to 
show  the  terms  upon  which  the  remit- 
tance was  received ;  and  the  statute 
|2l  Jac.  1.  c«  19*  s.  1 1.  is  not  applicable  to 
biiis,  so  written  short,  or  sent  for  a  par- 


ticular purpose;  for  the  trust  accounts 
for  the  possession,  they  being  considered 
on  the  same  footing  as  goods  in  the  hands 
of  a  factor,  save  only  that  he  cannot 
pledge;  but  if  the  bills  are  dealt  with 
before  bankruptcy,  tlie  money  cannot  be 
followed,  as  they  may  be  dealt  with  afier- 
wards.  Indorsement,  however,  in  the 
case  of  bankers,  gives  an  authority  to 
pledge  as  well  as  discount.  Exp.  Pease 
and  others^  la  Re  Boldero^  £.1812.  19 
Ves.  25. 

1318.  On  a  com missson  against  bank- 
ers the  provisional  assignee  will  be  or-' 
dered  to  deliver  up  short  bills  in  their 
hands  at  that  time,  the  estate  being  in- 
demnified against  their  outstanding  ac- 
ceptances on  the  account  of  the  peti« 
tioncr.  Exp,  Buchanan^  T.  1812.  1  Rose 
280.  19  Ves.  201.  See  the  several  cases 
on  the  bankruptcy  of^  Bolder o  and^ 
others,  ibid.  232.  243.  and  254.  itnte.  sec* 

1319.  Where  a  trustee  under  a  settle- 
ment became  ^Q  absconding  bankrupt, 
and  was  not  likely  to  return,  the  court^ 
upon  proof,  made  an  order  under  the 
Stat.  36  Geo.  3  c.  90.  that  the  remaining 
trustee  should  transfer  stock  in  the  name 
of  himself  and  a  new  appointed  trustee* 
Williams  v.  Bird,  M.  1812.  1  Ves.  Ss 
B.  3.  Vide  Shaw  i;.  Wright,  3  Ves.  22. 
et.  ante,  tit.  Bank  of  England,  pL  6« 
which  case  gave  rise  to  that  act 

1 320.  If  a  mau'-iger,  (or  receiver)  of  e 
colliery  pays  a  creditor  on  the  colliery 
with  a  bill  which  was  not  honoured,  tfaHS 
colliery  rem  tins  liable  to  the  original 
debt,  and  the  manager,  being  about  te 
pass  his  accounts,  and  taking  credit  for 
the  creditor's  rereipt  on  the  delivery  of 
the  bill,  by  which  a  balance  appeared  due 
to  the  manager,  who  Jiad  become  a  bank- 
rupr,  the  creditor,  (on  giving  up  the  bill) 
was  directed  to  be  paid  out  of  the  mana- 
ger's balance.  Tempest  v.  Ord,  M.  1815. 
1  Madd.  89. 

,  132K  A' specific  legacy  given  to  an 
executor,  wno  afterwards  became  bank- 
rupt, having  committed  a  devastavit^  and 
the  subject  of  the  specific  bequest  was 
sold  by  his  assignees:  Held,  that  the 
produce  in  their  h^nds  was  not  specifical- 
ly liable  to. make  good  the  devastavit  in 
favour  of  the  parties  beneficially  entitled 
under  the  will ;  '  but  that  such  parties 
were  only  entitled  to  prove  to  the  amount 
of  the  devastavit,  Geary  v.  Beatmont^ 
T.  1817.     SMeriv.  431.  * 
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1322.  Where  an  aDnuity  is  secured  by 
a  deed  of  covenant  and  a  bond^  which  is 
forfeited  before  the  baokruptcy,  the  ere- 
ditoi  need  not  prove  his  debt|  but  may 
resort  to  the  baoicrupt'on  his  covenant, 
notwithstanding  his  certificate.  Fletcher 
V.  Batkurst,  T.  1723.  7  Vin.  71.  pi.  4. 

Iv323.  A  creditor  by  annuity  upon  the 
bankruptcy  of  the  grantor,  cannot  prove 
4he  whole  consideration  money  paid,  but 
on  the  arrears  and  the  value  of  the  life 
for  the  time  to  come.  £zp.  Le  ComptCj 
T.  1738.  1  Atk.  251.  £xp.  Artis,  post^ 
S.  P. 

>  1324.  Where  a  bankrupt  is  under  an 
agrf*ement  with  a  penalty  to  pay  an  an- 
nuity a  value  must  be  put  upon  it  after 
the  penalty  is  forfeited,  and  that  value 
may  be  proved.  Exp.  Beltan^  T.  1744. 
1  Atk.  151. 

1325.  Unless  the  penalty  of  a  bond, 
conditioned  to  pay  a  general  personal 
annuity  is  become  forfeited,  nothing  but 
the  arrears  due  at  the  time  of  the  bank- 
ruptcy can  be  proved,  for  the  accruing 
payments  become  a  debt  after  the  bank- 
ruptcy and  not  proveable.  Exp.  Artis^ 
T.  1752.  2  Ves.  490.  -  Exp.  Barrow^ 
E.  1783.  1  Bro.  C.  C.  268.  S.  P. 

1326.  Where  the  annuitant  is  a  credi- 
tor by  decree  also,  the  deficiency  is  to  be 
made  good  out  of  the  capital.  S.  C. 

1327.  A  bankrupt  on  his  last  exami- 
nation gave  up  an  annuity-bond  for  se- 
curing 40/.  per  annum,  during  the  joint 
lives  of  his  wife  and»  E.  S«^'  which  bond 
was  payable  to  trustees ;  decreed,  the 
arrears  and  future  payments  *to  be  made 
to  the  wife,  and  the  bond  to  be  delivered 
up  to  her  trustees.  Ezp.  Coysegamcj  H. 
1753.  1  Atk.  192. 

1328.  Where  an  annuity  was  bought 
at  five  years  purchase,  and  the  assignees 
had  consented  to*tbe  creditors  proving,  a 
special  meeting  of  the  creditors  was  di- 
rected, to  consider  whether  the  assignees 
should  not  object  to  the  proof,  on  the 
ground  of  inadequacy  of  considaratioo. 
Eip.  Cator,  E.  1783.  1  Bro.  C.  C.  267* 

1329*  The  proof  of  a  debt  under  bonds 
to  secure  an  annuity,  was  rejected  under 
a  commission,  on  the  ground  that,  a  bill 
accepted  by  tiie  bankrupt,  not  being  dii* 


honoured  till  after  the  bankruptcy,  the 
bonds  were  not  forfeited ;  the  annuitant 
then  petitioned  to  be  admitted  a  creditor, 
in  regard  that  his  annuity  was  bad  f(ir  a 
defect  in  the  memorial,  but  dismissed,  for 
having  insisted  on  Wn  securities  at  the 
date  of  the  commission,  it  was  nnt  the 
same  debt.  Exp.  JameSf  M.  1800.  5 
Ves.  708. 

1330.  Where  an  annuity  bond  was 
lost,  the  court  permitted  the  arrears  of 
the  annuity  to  be  proved  under  a  com- 
misirton  against  the  obligor,  that  being 
the  real  debt  in  equity.  Toulminw  Price, 
£.  1800.  5  Ves.  235. 

1331.  Bond  and  covenant  to  secure  an 
annuity,  though  the  penalty  of  the  bond 
is  forfeited  by'^a  breach  before  the  bank- 
ruptcy, and  the  bond  is  therefore  barred 
by  the  bankrupt's  certificate ;  yet  the  an- 
nuitant may  proceed  upon  the  covenant 
for  subsequent  breaches*  Exp.  Granger, 
H.  1805.   10  Ves.  351. 

1332.  It  is  usual  in  equity  to  make  an 
arrangement  by  ascertaining  the  value  of 
an  annuity  under  a  commission  of  bank- 
ruptcy, which  value  should  be  proved 
instead  of  the  full  penalty  of  the  annuity 
bond.  Butcher  v.  ChurchUly  H.  1808. 
14  Ves.  574.  But  the  following*  statute 
settles  this  point. 

1333.  Annuity  creditors  by  bond  or 
covenant  shall  be  admitted  to  prove. the 
value  of  ibcir  annuities,  to  be  ascertaii^ 
ed  by  the  commissioners.  Stat.  49  Geo. 
3.  c.  121.  s.  17* 

1334.  Upon  proof  of  an  aqnuity,  the 
value  is  to  be  ascertained  not  by  the 
market-price,  but  by  the  price  paid,  and 
the  time  of  enjoyment,  subject  to  the  cir- 
cumstances of  the  contract  between  the 
parties.  Exp.  Thisilewood,  £.  1812.  1 
Rose  290  19  Ves.  236.  Vide  Exp. 
Whitehead,  1  Meriv.  10. 

1335.  A.  purchased  an  annuity  of  B« 
which  was  secured  upon  freehold  lands, 
falsely  stated  to  be  of  equal  annual  value, 
wherefore  it  was  not  enrolled.  A.  pe- 
titioned to  prove  for  the  value  of  the 
annuity,  which  was  allowed,  but  without 
prejudice  to  a  bill  then  pending,  and  the 
dividends  were  reserved,  but  the  court 
did  not  determine  how  far  the  provisiona 
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of  the  annoily  dot  might  be  dispensed 
with  in  a  case  of  fruud^  as  against  the 
creditors  ef  the  grantor.  JSzp.  Wright^ 
T.  1812.  1  Rose  308. 

13S6.  The  stipulated  price  for  the  re- 
demption of  an  annuity,  is  not  tbo  crite- 
rion of  the  value  to  be  proved   under  a 


133S.  A  bond  was  conditioned  to  be 
void  upon  payment  of  SOOO/.,  with  inte- 
rest, from  the  death  of  the  obligor,  and  if 
the  obligor  shotrid  perform  his  covenant 
(for  the  payment  of  an  annuity  of  200/.) 
contained  in  an  indenture  of  settlement. 
The  obligor  became   bankrupt,  and  at 


commission  of  bankruptcy  ;  but    in  the  ^tbat  time  the  annuity  was  in  arrear,  by 


absence  of  any  peculiar  circumstances, 
the  original  price,  with  the  variation  oc- 
casioned by  the  lapse  of  time  since  the 
grant,  is  to  be  proved  as  the  value.  £zp. 
Whitehead,  M.  1815.  1  Meriv.  10— 12^. 
1387.  The  grantor  of  an  annuity,  se- 
cured by  real  property,  became  bankrupt, 
and  after  the  bankruptcy,  arrears  of  the 
annuity  became  due ;  the  court,  on  the 
petition  of  the  grantee,  will  order  the 
real  security  to  be  sold,  and  the  produce 
applied  in  satisfaction  of 'so  much  of  the 
arrears  and  value  of  the  annuity  as  it 
will  extend  to  pay,  and  allow  the  grantee 
to  prove  the  residue  under  the  cammis- 
sion.  Ezp.  Key,  £.1816.  1  Madd.  426. 


which  a  breach  of  the  conditioD  was  crea< 
ted,  and  to  which  the  certificate  would  be 
a  bar.  The  obligee  was  therefore  held 
entitled  to  prove  under  the  commissioa 
of  the  obligor.  Exp,  Rowlatt,  T.  18i6w 
2  Rose  4l6.  •  Vide  Lxp.  Groome,  1.  Atk« 
1 15..    Exp.  Winchester,  ibid.  1 16. 

1339*  A.  graoted  an  annuity  to  B.,  se- 
cured by  bond  and  judgment,  two  years 
after  which  ho-  deposited  a  lease  with  B. 
as  a  farther  security.  B.  became  bank- 
rupt :  Held,  that  the  subsequent  security 
neod  not  be  enrolled,  and  the  usual  order 
was  made  for  the  sale  of  the  lease,  and 
the  valuation  of  the  annuity.  Exp,  PrieOy 
£.  1818.  3  Madd.  132. 
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Of  the  Surplus* 

{9L)Wherc  aUoued,  whether  the  Estate  he  joint  or  separate.  {h)FFhcre  inier- 
est  shall  attach  on  the  Surjilus  in  respect  of  Debts  proved.  (c)Ofthe  Sitr- 
plus  generally,  and  of  the  Bankrupt's  Interest  therein. 


(a)Where  allowed,  whether  the  Estate 
be  joint  or  separate. 
1340.  In  '790,  A.  and  B.  became  part- 
ners as  bankers,  In  1797,  C.  joined  them 
as  a  copartner.  A.  and  B.  also  carried 
on  separate  trades.  In  1799,  a  commis- 
sion issued  against  all  three.  Dividends 
of  20s.  in  the  pound  were  declared  on 
the  joint  and  separate  estates.  The  se- 
parate estate  of  A.  amounted  to  1 0,000/. 
and  his  separate  debts  to  6500/.  exclu- 
sive of  15,000/.  due  from  his  separate 
estate  to  the  joint  estate.  The  separate 
estate  of  C.  amounted  to  1500/.  beyond 
his  separate  debts ;  and  the  separate  es- 
tate of  B.  exceeded  his  separate  debts 
by  more  than  20,000/.  Tiic  joint  cre- 
ditors petitioned  that  interest  subsequent 
to  the  commission  might  be  paid  them 
out  of  the  surplus  of  B.^s  estate,  upon 
which  a  question  arose  whether  the  cre- 
ditor's claim  of  interest  was  to  be  pre- 
ferred to  the  debt  due  to  the  joint  estate, 
from  the  separate  estate  of  A.  Ld.  Eldon 


said,  that  all  these  cases  were  fully  dis- 
cussed by  Ld.  Thurlow  in  Lodge  v.  Fen- 
dall,  I-Vcs.  jnn.  16<k  The  course. in 
bankruptcy  has  been  to  stop  the  proof  at 
the  date  of  the  commission ;  which  is 
founded  on  this,  that  the  debt  to  be 
proved  is  the  debt  due  before  the  com- 
mission, taking  the  commission  to  follow 
rapidly  on  the  act  of  bankruptcy,  which 
is  frequently  not  the  case.  It  is  true  now 
a  great  deal  of  debt  accrued  after  the 
bankruptcy  is  paid  under  It,  for  instance, 
all  the  interest  accrued  though  a()er  the 
date  of  the  commission*,  if  the  state  of 
the  effects  will  allow  it,  upon  a  sort  of 
equitable  principle*  the  interest  being 
censidorcd  as  a  kind  of  adjunct  or  sha- 
dow of  the  principal  debt  which  was  due 
before  the  bankruptcy.  It  is  now  thei«« 
fore  clearly  settled^  that  where  there  is  a 
partnership  and  separate  debts  also,  the 
partnership  shall  not  be  admitted  a  cre- 
ditor upon  any  individual,  nor  any  indi- 
vidual upon  the  partaersbipi  until  the 
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Silrplmy  where  Moittdy  whether 

creditors  of  the  individual,  and  the  cre- 
ditors of  the  partnership  are  satisfied  to 
the  extent  of  20s.  in  the  pound  ont  of  the 
respective  estate.  Also,  that  where  the 
separate  creditors  are  paid  20s.  in  the 
pound,  and  there  is  a  surplus,  that  sur- 
plus shall  not  go  imniediatelj  to  pay  in- 
terest to  the  separate  creditors,  but  shall 
go  to  make  the  joint  creditors  equal  with 
the  ID  as  to  the  principal,  t  No  decision, 
however,  has  gone  this  length,  that  if 
both  the  joint  and  separate  creditors  are 
paid  20^,  in  the  pound,  upon  the  payment 
to  that  amount  tg  the  creditors  of  each 
class,  a  partner  shall  not  be  admitted  a 
creditor  upon  the  partnership  or  upon 
the  individual.  But  Ld,  Eldon  could  not 
distinguish  these  cases,  for  if  the  prin- 
ciple is,  that  neither  the  partnership  nor 
the  individual  debtor  lihaH  claim  in  com- 
petitioii  with  the  creditors,  and  if  the 
creditors  ai^  euiitled  to  any  interest,  the 
interest  is. as  much  »debt  as  the  capital, 
and  that  principle  will  pre  vent,  either  the 
partnership  or  the  individual  debtor  rank- 
ing with  the  other  creditors,  until  their 
deniaud  is  satisfied,  which  inclndes  .both 
the  principal  and  interest  of  their  debts. 
Ld.  Cb.  thought  the  prayer  4of  'the  peti- 
tion was  right.  Exp.  Reevt,  T.  1804. 
f>-Ves.  588.  Vide*  Exp.  Mills,  2  Ves.  jun. 
195.  +Exp.  Clark,  4  Ves.  677.  Exp. 
Boardman,  Co.  Bapk.  Laws,  184. 

1341.  A  joint  and  separate  creditor 
must  elect  against  which  estate  he  will 
go  in  the  first  instance,  and  electing  to 
go  against  the  joint'  estate,  he  has  no 
preference  to  the  other  joint  creditors 
upon  the  surplus  of  the  estate,  beyond 
the  separate  debts.  Exp.  Bevan^  T.  1804. 
10  Ves.  107. 

1342.  Under  a  separata  commission 
against  one  of  two  partners,  the  bank- 
rupt paid  all  his  creditors  in  full,  and 
obtained  an  order  for  the  surplus  of  the 
joint  and  separate  estate :  Held,  that  the 
other  partner  might  apply  by  petition  for 
an  account  of  such  surplus,  and  for  pay- 
ment of  bis  proportion  of  it.  Eip*  Lan* 
fear^  T*  1813.  X  Rose  442. 

(b^  Where  interest  shaB  attach  tm  the 
Surplus  f  in  respect  of  Debts  proved. 

1343.  In  case  of  a  surplus,  interest 
shall  be  iillowed  to  creditors,  whose  debts 
carry  interest  either  in  their  nature,  by 
contract  or  by  evidence,  to  be  computed 
from  the  time  the  compotation  was  stop- 
ped  by  the  comoi^sioiters.     Bromley  y. 


the  Estate  he  joint  or  separate. 

Ooodere^  M.  1743. 1  Atk.  T^.  80.  Exp. 
Morris,  E.  1790.  1  Ves.  jun.  132.  3  Bro. 
C.  C.  79.  Eip.  Goring,  T.  1790  1  Ves. 
jun.  170.  Exp.  MillSf  M.  1793.  2  Ves.  jun. 
295.  So,  in  case  of  a  supersedeas^  on 
payment  of  20s.  in  the  pound,  to  be  com-^ 
poted  from  the  date  of  the  master's  re- 
port. Eip.  Rooke,  M.  1753. 1  Atk.  244. 
So,  where  by  the  course  of  trade,  on  set- 
tling accounts,  interest  is  allowable  after 
a  certain  .credit.  Exp,  Champion^  H. 
1792.  3  JBro.  C.  C.  436.  Eim.  Rooke^ 
ante.  Exp.  Hy4^y  M.  1783.  i^.  Mor* 
risy  3  Bro.  C.  C.  79*  So  on  the  bank- 
rupt's note  to  his  banker,  though  not  re- 
serving interest  Exp.  Hankey^  H.  1792. 
3  Bro.  C.  C.  504.  and  commissioners  may 
give  It  without  an  order.  Bromley  ▼. 
Goodere^  ante.  Exp.  Morris,  ante  ;  but 
no  compound  interest.  Waring  v.  Cttnr 
UffSf  1  Ves.  jun.  99*  Exp.  Koch,  post. 
But  bond  creditors  cannot  have  interest 
beyond  their  penalties,  Bromley  v. 
Goodere,  ante.  Exp.  MUlsy  ante.  And 
where  debts  do  not  carry  interest  by  the 
contract,  the  court  will  make  the  bank« 
rupt  pay  contribution  out  of  the  surplus. 
Eiip.  Millsy  ante. 

.  1344.  Separate  creditors  shall  not  re* 
ceive  interest  on  their  debts,  until  the 
joint  creditors  are  satisfied.  Exp,  Board* 
man,  T.  1786.  1  Cox  275.  Co.  Bank. 
Laws,  184.  S.  C.       B 

1345.  In  bankruptcy  interest  steps  at 
the  daiis  of  the  commission,  unless  there 
be  a  surplus,  in  which  case  creditors 
having  debts  bearing  interest  receive 
subsequent  interest.  Butcher  v.  ChurchUI, 
H.  1808.  14  Ves.  573. 

1S46.  Interest  out  of  the  surplus  will 
be  allowed  to  judgment  creditors  from 
the  date  of  the  commission  to  the  time 
when  the  principal  sums  were  paid, 
though  the  securities  were  delivered  up 
to  the  assignees  at  the  time,  with  receipts 
in  full  indorsed  on  them  by  the  creditors, 
under  a  supposition  that  no  surplus  would 
remain.  JBxp.  I>eey,  H.  1812.  2  Ball 
&  Be.  77. 

1347.  The  court  will  not  ttlow  interest 
out  of  the  surplus  of  a  bankrupt  banker's 
estate  on  his  promissory  notes  payable 
on  demand;  for  they  are  debts  carry- 
ing interest,  either  by  contract  or  on 
the  face  of  them.  Eap.  Cocks^  H.  1813. 
1  Rose  317.  1  Ves.  &.  B.  343.  S.  C. 
nomine,  Exp.  Koch.  Vide  Exp.  Martin, 
1  Atk.  151.  Bromley  e.  Goodere,  ibid« 
80.    £9.  Champioii,  S  Bro.  C.  C.436. 
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Exp.  MilUy  2  Ve$.  jun.  225.  Exp.  Han. 
key,  3  Bro.  C.  C.  504.  Exp  Rooke, 
1  Atk.  244. 

1348.  Creditors  are  not  entitled  to  in- 
terest upon  their  debts  out  of  a  surplus 
^unless  it  has  been  provided  for  by  con- 
tracty  either  express  or  implied,  and 
upon  bonds  to  the  extent  of  the  penalty. 
An  implied  contract  to  pay  interest  may 
he  raised  from  the  dealings  between  the 
parties,  as  where  the  debtor  has  been  io 
the  habit  of  paying  intcNrest  upon  similar 
securities.  Interest  may  also  be  given 
upon  bills  of  exchange  in  an  action  at  law, 
in  the  nature  of  damages,  not  strictly  as 
interest,  but  for  a  hi  each  of  contract. — 
Exp.  Williams^  T.  1813.  1  Rose  399. 
Vide  Exp.  Cocks,  ib.  317.  and  the  cases 
there  referred  to. 

*(c)  Of  the  Surplus  generally ^  and  of 
the  Bankrupfs  Interest  therein* 
1349*  Where  the  surplus  consists  of 
real  and  personal  estates,  the  personal  is 
to  be  first  applied  in  payment  of  interest, 
and  next  the  real ;  and  where  there  are 
more  than  sufficient  .to  pay  the  debts  with 
interest,  and  the  bankrupt  is  dead,  the 
surplus  real  must  be  conveved  to  his  heir 
at  law,  and  the  personal  divided  among 
his  next  of  kin.  Bromley  v.  Goodere,  M. 
1743.     1  Atk.  75.  80. 

1350.  The  pro^of  a  debt,  unless  oh* 
Jected  to  in  a  ^reasonable  time,  is  conclu* 
sive  against  the  bankrupt  and  his  re* 
presentatives.  S.  C. 

1351.  A  bankrupt,  pending  a  commis* 
sion,  has  a  right  to  an  inspection  in  re- 
spect of  the  surplus,  and  Ld.  Ch.  will  take 
eare|thatat  the  close  he  shall  have  jus- 


tice, but  in  this  case  the  bankrupt  was 
not  permitted  to  surcharge  and  falsify 
in  the  master's  office,  the  account  set- 
tled by  the  commissioners  long  ago  ;  the 
palpable  errors  specifically  pointed  out 
w\\[  be  rectified  upon  a  short  petition. 
Twogood  V.  8wanston^  M.  1801.  6  Ves. 
485. 

1352.  Where  joint  traders  become 
bankrupts,  the  interest  of  each  is  his 
share  in  the  surplus,  subject  to  all  the 
joint  accounts,  and  that  interest  only  is 
liable  to  the  execution  of  a  creditor  By 
the  bankruptcy  of  one,  his  interest  is  de- 
vested, and  vests  in  hik  assignees  by  rela- 
tion to  the  act  of  bankruptcy ;  therefore 
joint  creditors  under  a  foreign  attach-* 
ment  of  even  dat^  with  the  cummissioD^ 
but  subsequent  to  the  act  of  bankruptcy, 
cannot  have  execution  agaijist  the  joipt 
property,  which  must  be  applied  towards 
the  joint  debts.  Button  v.  Morrison^  T. 
1510.   17  Ves.  193. 

1353.  A  bankrupt  may  petition  in  re- 
spect of  his  interest  in  the  surplus,  but 
he  cannot  file  a  bill  against  his  assignees. 
Saxion  V.  Ifavit,  T.  1811.  18  Vies.  81. 
Vide  Bromley  v.  Good  ere,'  1  Atk.  75. 
Exp.  Koch,  1  Ves.  &  B.  345. 

1854.  Where  a  bankrupt's  estate  had 
paid  20s.  in  the  pound,  and  all  the  com- 
missioners and  assignees  were  dead,  the 
representatives  of  the  surviving  assignee, 
on  being,  indemnified,  were  ordered  (o 
execute  a  power  of  attorney  to  a  re- 
ceiver (appointed  by  the  court,  in  a 
cause  where  such  surviving  assignee  was 
a  defendant)  in  order  that  the  cflfpcts 
might  be.colhected.  Twogood  v.  Hankey, 
T:  1817.  1  Buck  65. 
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Of  the  Sale  of  a  Bankrupt's  Estate  in  Mortgage,  before  the  Commissioners, 

tmder  the  Chancellor's  -Order. 

.•  •       *  • 

See  L#d  Loughborough's  Order  of  8th  March,  1794.    iin/s.  Sec.  v.  (/.) 


1 355.  Ld.  Ch. '  has  no  authority  to  com- 
pel a  wcond  mortgagee,  not  'claiming 
under  the  commiisioDy  but  resting  on  his 
security,  to  join  ia  a  sale  obtained  by 
a  prior  mortgagee^  jinder  the  order  of 
Sth  March,  1794,  where  the  estate  did 
not  produce  enough  for  both  mort- 
gages. Exp.  Jackson^  £•  1300.  5  Ves. 
357. 


1356.  Plaintifi*,  a  mortgagee  of  timber 
trees,  wood,  and  underwood,  moved  for 
an  injunction  to  restrain  the  cutting  un* 
derweod.  Defendant,  the  mortgagor, 
became  abankcupt ;  and  assignees  were 
not  yet 'chosen.  The  Court  granted  tlie 
injunction  on  the  right  the  mortgagee 
bad  to  have  the  estate  sold  in  the  plight 
id  which  it  uras  at  the  time  of  the  bank- 
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rnptcy,  and  to  pro%'e  the  rest  of  his  debt. 
Hampton  y,  Hodges^  H«  1803.  8  Yes. 
105. 

1357-  The  court  will  not  order  a  sale 
of  the  bankrupt's  estate  in  mortgage  for 
more  than  the  mortgage  debt,  nor  will  it 
thereout  aid  the  bankrupt's  sureties  for  a 
minor.  Exp.  Usher,  T.  I8O9.  1  Ball  & 
Be.  197. 

1358.  The  Ld.  Ch.  made  a  special  or- 
der in  baoki-uptcy  in  tbis  case,  for  sale  of 
premises,  subject  to  an  equitable  mort- 
gage ;  the-  general  order  of  8lh  March, 
1794,  applying  only  to  legal  mortgages. 
Exp.  Payltry  H.  1810.    16  Yes.  434. 

1 359*  A  transfer  of  deeds  from  a  depo- 
aitary,  in  whose  possession  they  consti 
toted  an  equitable  mortgage,  to  the  per* 
son  who  discharged  his  debt,  cannot  be 
considered  as  an  assignment  from  him,  &o 
as  to  oTer-reach  an  act  of  bankruptcy, 
against  the  express  words  of  a  defeasance, 
on  a  warrant  of  attorney,  stating  that  the 
deeds  had  been  deposited  by  the  bank- 
rupt himself.  Exp.  Coombe^  M.  1810. 
1  Rose  268. 

1360.  A  stranger  to  the  commission 
obtaining  an  order  in  bankruptcy  brings 
himself  within  the  jurisdiction.  Exp.  Bd- 
zamnet^M.  I8ll.  1  Rose  18I.  Exp.  Pease, 
ib.  232.  Exp.  Hardenberg,  ib.'i^4. 
.  lS6l.  A  lien  may  be  created  on  a  co- 
pyhold estate,  by  a  deposit  of  copies  of 
the  tourt  rolls.  Exp.  Warner ^  T.  1812. 
1  Rose  286. 

1362.  There  can  be  no  lien  upon  an 
equitable  deposit  of  title  deeds,  beyond 
the  first  depositary.  Exp.  IVhitbready 
T.  1812.  1  Rose  299.  But  an  equitable 
mortgage  may  be  created  by  delivery  of 
deeds  for  the  purpose  of  preparing  a  le- 
gal mortgage.  Exp.  Bruce,  E.  1^13.  ib. 
374,(0)  and  on  a  deposit  of  a  lease,  it  is 
BO  objection  that  it  contains  a  covenant 
a^inst  assigning  without  license.  Exp. 
Bagiehole^T.  1813.  ib.  432.  Vide  (a) 
Exp.  Coombe,  ib.  268.  Exp.  Warner, 
ib.  286. 

1363.  The  court  will  continue  a  secu- 
rity to  a  firm  continued  after  an  altera- 
tion in  its  members,  where  a  letter  can 
be  so  construed  as  to  raise  an  agreement 
to  that  effect.  Exp*  Marsh,  T.  1815.  2 
Rose  239. 

1364.  The  court  has  no  authority  (in 
bankruptcy)  on  the  petition  of  an  equita- 
ble mortgagee  by  deposit  of  deeds,  to 
order  a  sale  of  the  estate,  where  there  is 
m  subsequent  mortgagee  of  the  equity  of 


redemption,  who  objects,  and  has  net 
proved  under  the  commission ;  for  th# 
proper  remedy  is  by  bill.  Exp.  TophtuM, 
T.  1815.  1  Madd.  38.  Vide  Exp.  Jack- 
son, 5  Yes.  357* 

1365.  The  court,  on  petition,  will  al- 
low a  mortgagee  of  a  bankrupt's  estate  to 
bid  at  a  sale  of  the  estate  in  mortgage* 
Exp.  Marsh,  M.  1815. 1  Madd.  148.  Vide 
Webb  V.  Rooke,  2  Sch.  &  Lef.  673.  Gub- 
bins  V.  Creed,  ib.  218. 

1366.  An  equitable  mortgagee  pray* 
ing  a  sale  of  a  mortgaged  estate*  shall 
pay  the  costs  of  the  petition,  and  ef  the 
appearance  of  the  assignees  of  a  bank* 
rupt  mortgagor,  not  out  of  the  produce 
of  the  mortgaged  estate,  but  personally  $ 
but  if  the  assignees  opj>ose  the  mort- 
gagee's petition  en  frivolous  or  mistaken 
grounds,  they  shall  pay  the  costs  oc- 
casioned by  their  opposition.  Exp. 
Home,  E.  1816. 1  Madd.  622.  Vide  Exp. 
Garbett,  2  Rose  97. 

1367*  A  solicitor  presenting  a  pedtieii 
in  bankruptcy  on  his  behalf,  could  not 
attest  his  own  signature  to  the  petition, 
but  the  court,  on  application,  dispensed 
with  it.  Exp.  Kingdon,  E.  1816. 1  Madd. 
446^  See  the  order  requiring  such  attes«« 
tation,  ib.  75,  (n.) 

1868.  The  court  will  allow  the  title  of 
a  petition  in  bankruptcy  to  be  altered. 
If  the  petitioner  has  no  sinister  view,  but 
it  must  be  on  paying  the  costs  ef  the 
day.  Exp.  Rew,  £.  I8I6.  1  Madd.  309. 

1369.  The  Yice  Chancellor  can  certify 
the  propriety  of  awarding  a  proudende^ 
where  a  commission  has  been  superseded 
on  his  certificate.  Exp,  Crump,  M.  1816. 
1  Buck  3. 

1370.  An  equitable  mortgagee. is  not 
entitled  to  costs  on  application  for  )i  sale 
of  his  pledge,  &c.  though  it  was  the 
bankrupt  who  neglected  to  have  a  regu- 
lar mortgage.  Anon,  T.  1817.  2  Madd. 
2^81. 

1371.  The  court  will  not  dismiss  a  bill 
of  foreclosure  against  the  assignees  of  a 
bankrupt  mortgagor  before  the  elocution 
of  the  bargain  and  sale  by  the  commis- 
sioners, on  the  ground  that  the  assignees 
have  not  any  interest.  Bainhridge  v. 
Pinhnrn,' ^.  I817.  1  Buck  135.  Vide 
Perry  ».  Bowes,  1  Yent.  S66.  Elliot  r. 
Danbv,  12  Mod.  3.   Doe,  d.  Esdatle,  v. 

I,  Mitchell,  2  M.  &  Selw.  446. 

1372.  A  raortjragee  by  a  deposit  shall 
have  the  costs  of  his  application  by  peti- 
tion fur  the  usual  order,  where  there  is  a 
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Wriiun  instrumeot  specifying  the  agree- 
ment for  the  deposit.  Exp.  Brightwen, 
H.  1818.  I  Back  148.  1  Swanst.  3. 

1373.  Where  a  mortgagee  was  the  sole 
assignee  and  principal  creditor  of  a  hank- 
rupty  and  there  was  only  one  ether  small 
creditor ;  he  shall  he  allowed  to  hid  for 
the  estate  in  mortgage  with  the  approba- 
tion of  the  master,  on  undertaking  to 
make  good  the  deficiency  between  the 
sum  hid  and  the  price  to.  be  fixed  by  the 


master,  in  case  he  should  not  approve  o^ 
the  bidding.    In  Be  Salitbury,  T.  1818. 
1  Buck  245. 

13/4.  An  equitable  mortgagee  by  a  de- 
posit of  deeds,  with  a  writing,  eipressinc 
the  terms  of  a  deposit,  was  held  entitled, 
on  the  bankruptcy  ef  his  debtor,  to  have 
a  sale,  and  his  costs  out  of  the  produce 
of  the  property  pledged.  £xp.  Trew^  M.  ** 
1818.  3Madd.372* 
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Of  the  Juriidkium  of  the  Lord  Chancellor  and  the  Vice  Chancellor,  and 
herein  of  the  Requisites  to  support  Petitions  f  fyc.  in  Matters  of  Bank" 
ruptct/j  and  of  the  Course  of  the  Court  on  such  Petitions, 


1375.  The  jurisdiction  of  the  Ld.  Ch. 
in  matters  of  bankruptcy  is  under  a  special 
au^horitv,  and  distinct  from  that  of  the 
court  of  Chancery.  £xp.  Lund^  H.  1802. 
6  Ves.  782.  Philips  v.  Shaw^  E.  1803.  8 
Ves.  250.  And  from  it  there  is  no  appeal. 
Exp.  Bryant,  H.  1813.  1  Ves.  &  B.  211. 

1376.  In  equity,  (he  whole  order,  ma- 
nagement and  disposition  of  a  bankrupt's 
alTairs  are  placed  under  that  authority 
which  the  Ld.  Ch.  exercises  in  bank- 
ruptcy ;  and  there  is  less  difficulty  in  such 
a  case,  in  not  allowing  a  bill  to  be  iled, 
except  in  particular  cases,  or  by  special 
permission,  if  the  bankrupt  is  not  withoat 
remedy,  but  has  a  better  and  more  bene- 
ficial remedy.  Suppose  a  mortgage  of  a 
bankrupt's  estate  for  an  usurious  conside- 
ration, the  creditors  coming  to  prove  in 
the  ordinary  proceeding,  every  other  cre- 
ditor, or  even  the  bankrupt,  might  peti- 
tion, which  petition  he  has  a  mode  of 
verifying  not  open  to  him  upon  a  bill ; 
for  tbo  court,  on  his  affidavit,  stating  the 
usury,  will  put  the  creditor  to  answer ; 
and  upon  a  principle  quite  different  from 
that  which  obtains  in  a  suit,  for  plaintiff 
to  a  bill  could  not  offer  to  redeem  without 
payiu^what  was  due,  but  by  the  jurisdic- 
tion in  bankruptcy  upon  petition  sup- 
ported by  the  oath  of  the  party  interest- 
ed, unanswered,  the  security  is  cut  down 
altogether,  not  leaving  the  party  a  credi- 
tor, even  for  what  was  actually  advanced. 
Btnfield  v.  Solomons^  T.  1803.  9  Ves. 
84. 

1377*  The  Chancellor's  jurisdiction  in 
bankruptcy  is  both  legal  and  equitable. 
Ezp.  ^ttphens,  E.  1805.     11   Ves,  26. 


Exp.  Hansony  E.  1806.  12  Ves.  SAS* 
And  from  thence  there  is  no  appeal.  E^^ 
Bryant y  nip, 

1378.  The  Ld.  Ch.  can  compel  the 
proceedings  under  a  commission  which 
has  been  superseded,  to  be  produced  at 
the  hearing  of  a  cause  in  Chancery  in 
Ireland,  with  a  view  to  evidence  arising 
out  of  the  bankrupt's  examination,  but  not 
of  course.  Exp.  Bemall,  M.  1805.  11 
Ves.  5qf. 

1379.  The  Ld.  Ch.'s  jurisdiction  to  tax 
the  bills  of  solicitors  as  officers  of  the 
court,  subsisted,  and  was  adopted  in  mat* 
ters  of  bankruptcy,  long  before  the  star. 
5  Geo.  2,  c.  30.  Eip.  Arrowsmitky  M. 
1806.  13  Ves.  125. 

1380.  A  bankrupt  attainted  aC  felony 
under  the  stat.  5  Geo.  2.  cannot  petition 
the  Ld.  Ch.,  for  though  a  person  attainted 
may  be  heard  as  a  suitor  in  a  court  of 
justice  for  the  direct  purpose  of  revelling 
the  attainder,  he  cannot  prosecute  a  civil 
right.  Exp.  Bullock y  H.  1808.  14  Vet. 
453.   Vide  R.  v.  Bullock,  1  Taunt.  71. 

1381.  A.  obtained  money  from  B.  on 
the  security  of  goods  consigned  to  B.'8 
house  in  America,  and  shortly  after  be- 
came bankrupt.  B.'8  agent  in  America, 
ignorant  of  the  advances  made,  and  of  the 
bankruptcy,  remitted  bills  for  the  proceed 
of  the  goods  to  A.  A.  delivered  them  to  a 
person  to  get  them  accepted,  who  handed 
them  over  to  B.  The  Chancellor  has  no 
power  to  direct  A.  or  his  assignees,  tp 
indorse  these  bills.  Eap.  HaU/V.  1810. 
1  Rose  13.  Vide  Exp.  Rowton,  ib.  15. 
where  it  was  determined,  that  whatever 
is  necessary  for  the  Chancellor  to  decide^ 
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1809;  requiring  the  attestatiofii  of  the  at- 
torney who  presents  the  petition.  JElzp. 
Weston,  T.  1815.  1  Madd.  75. 

1391-  Where  an  attorney  presents  ai| 
improper  petition  in  bankruptciy^  he  was 
ordered  to  pay  the  costs.*  Exp.  Cuthberi^ 
T.  1815.  1  Madd.  78.  ' 

1392.  The  Ld.  Ch.  can  direct  the 
y.  Ch.  to  hear  a  petition  for  a  procedendo 
to  issue,  where  a  commission  has  been 
superseded  on  the  V.  Ch.'s  order,  con- 
firmed by  the  Ld.  Ch.  Cxp.  Hurd,  EL 
1817.  1  Buck  45.  Vide  Exp.  Crump, 
ibid.  3. 

lS9d«  Ordered,  that  after  Monday  the 
l6th  June,  no  petition  struck  out  of  the 
y.  Ch.'s  pnper  for  i)on*attendance  be  re^ 
stored  without  an  order  from  his  Honour, 
made  on  petition,  or  be  placed  in  the  Ld. 
Ch.^s  paper  without  an  order  from  his 
Lordship,  naade  also  on  petition.  QrJ* 
Gen.  per  Bldon,  C.  llth  June,  1817. 

1394.  Affidavits  in  support  of  petitioos 
in  bankruptcy,  may  be  filed  after  the  pe« 
titioD  day,  but  the  petition  in  such  case 
must  stand  over  to  give  time  to  answer 
them.  Exp.  Sparrow^  T«  1817.  2  Madd» 
184. 

1395.  A  petition,  attested  by  the  agent 
of  the  petitioner's  attorney,  and  autnen* 
ticated  by  the  attorney  himself,  is  a  suf* 
ficient  compliance  with  the  general  of'* 
der.  Exp.  Bdloty  T.  1817.  2  Madd.  259. 
Vide  Exp.  Tilley,  2  Rose  83.  | 

1396.  The  court  will  not  entertain  one 
petition  to  expunge  a  charge  of  collusion 
made  in  another,  which  was  set  down  to 
be  heard,  on  a  suggestion  and  affidavit 
that  th^  charge  contained  in  the  first  wns 
unfounded^  Exp.  Leighy  M.  1817*  1  Buck 
132. 

1397.  Where  one  of  two  partners 
proved  a  debt,  and  died  whilst  the  other 
partner  was  abroad,  service  of  a  petition 
to  expunge  the  debt  upon  the  attorney 
appointed  to  receive  the  dividends,  was, 
on  xnotion,  ordered  to  be  good  service. 
Exp.  Pei/tonfH,  18l8.  1  Buck200.  Vide 


eoHateraity  to  the  <|ttefttioh  of  proof,  will 
give  him  jurisdiction  in  bankruptcy.  Vide 
etioMy  Exp.  Pease,  ib.  232. 

1382.  On  a  reference  to  the  Master  in 
a  matter  in  bankruptcy,  such  affidavits 
as  might  have  been  read  at  the  hearing 
of  the  petition,  may  be  received  in  evi- 
dence by  him^  Exp.  tieyiooody  H.  1811. 
1  Rose  45. 

1383.  The  examinations  of  a  bankrupt 
before  the  commissioners,  are  not  evi- 
dence upon  the  hearing  of  a  petition, 
unless  notice  has  been  given  of  an  inten- 
tion to  make  use  of  them.  Exp.  Stra" 
cejr,  E.  1811.  1  Rose  G8» 

1384.  The  court  cannot  appoint  a  re- 
ceiver upon  petition  in  bankruptcy.  Elcp. 
Tapper,  T.  1811.  1  Rose  179.        ^ 

1385.  The  Ch.'s  jurisdiction  extends 
over  the  messenger  as  w«ll  as  the  so- 
licitor. £xp.  Hartopy  E..  1806.  12  Ves. 
d5(K  but  not  to  compel  th«  restoration  of 
goods  seized  by  the  messenger^  Exp. 
CraggSy  1810.  1  Rose  25. 

1386.  An  affidavit,  grossly  reflecting 
on  the  credit  and  testimony  of  a  petition 
in  bankruptcy,  was  taken  off  the  file  fdr 
scandal,  and  defendant  ordered  to  pay 
costs.  Anon.  T.  1814.  3  Ves.  &  B» 
93. 

1387*  No  equitable  relief  can  be  grant- 
ed on  petition,  under  a  second  commis- 
sion against  an  uncertificated  bankrupt ; 
but  the  petitioner  may  file  a  bill,  suggest- 
ing property  acquired  in  a  subsequent 
trade,  and  want  of  notice  by  the  subse- 
quent Creditors.  Exp.  Siorksy  T.  1814. 
S  yes;  &  B.  107. 

1388.  The  court  has  jurisdiction  to 
controul  the  choice  of  assignees  in  bank- 
ruptcy. Exp.  Maisy  T.  1814.  3  Ves.  & 
B.  139.  Vide  Exp.  Tastet,  1  Ves.  &  B. 
280.  S.  P.  Exp.  Smith,  ib.  51 8.  Et  ante, 
tit.  Bankrupty  sect  vi. 

1389*  Where  commissioners  refused 
to  proceed  in  the  bankrupt's  examination 
anleas  he  produced  his  books,  Sec,  (which 
were  in  the  office  of  a  master  of  the  court 

of  Chancery  in  Ireland,),  or   copies   of  i  Exp.  Anderson,  ibid.  38. 
them;  an  order  was  made, declaring  that  /     1398,  The  court  will  allow  a  petition 


such  books  or  copies  must,  if  required, 
be  produced  at  the  expense  of  the  estate. 
Exp.  Cridlandy'T.  1814.  2  Rose  l64. 
3  Ves.  *  B.  94. 

1390.^  Tho  attestation  of  a  bankrupt's ; 
petition,  by  an  agent  of  the  attorney  for 
the  petitioner,  is  not  a  sufficient  compli- 
ance with  the  general  order  of  12th  Aug. 


to  stand  over  to  amend  ihe  title.     Exp. 
MiUsy  E.  1818.  1  Buck  230.  . 

1399*  Service  of  a  petition  in  bank« 
ruptcy  on  the  attorney  of  a  person  abroad, 
whose  debt  was  sought  to  be  expunged, 
shall  be  deemed  good  service*  Exp. 
Palony  E.  1818.  3  Madd.  116.  Vide 
Exp.  Anderson>  1  Buck  38.  S.  P. 
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Juridiction  in 

1400.  Affidavits  la  reply  ar0  ouly  to 
'he  permitted  where  new  matter  is  iutro* 
dttced  in  the  affidavits  apswering  a  peti- 
tion. £zp.  ShayUy  T.  1818.  1  Buck  244. 

1401.  A  petition  will  not  be  allowed 
to  stand  over  for  the  purpose  of  replying 
to  affidavits^  unless  the  application  be 
made  at  least  two  days  befere  the  pe- 
tition appears  in  the  papeV.  Exp.  Wilt- 
Mre^  T.  1818.  1  Buck  232. 

1402.  Affidavits  that  merely  state  hoar- 
say  and  belief  as  to  a  commission  being 
concertedi  are  not  sufficient  to  induce  the 
court  to  direct  an  issue,  but  if  they  are 

.corroborated  by  circumstances  of    sus- 

.piciooy  an  issue  will  be  directed.     The 

jurisdiction,  in    bankruptcy^   extends  to 

every    person    fraudulently    engaged  in 

issuing  a  commission.     £zp.    Boyle^  T. 

1818.  1  Buck  247- 

1403.  The  court  will  permit  a  petition 
to  be  signed  by  fbe  petitioner's  agent  in 
London,  where  it  is  presented  near  the 
end  of  the  Sittings  after  Trinity  Term. 

.  Exp.  8ionc,T.  1818.  1  Buck255. 

1404.  The  Ld.  Ch.  can  issue  a  writ  of 
tab.  cor.  in  the  vacation.  Crowley's  Ca, 
T.  1818.  1  Buck  364.  1  Swanst.  1. 

1405.  A  bankrupt  was  committed  by 
the  commissioners  for  not  answering, 
and  it  appeared  that  in  the  questions 
put  to  him,  the  commissioners  had  stated 
facts  of  which  they  were  only  informed 
by  the  messenger,  whose  deposition  Mrfis 
not  set  forth  in  the  warrant,  nor  did  it 
thereby  appear  to  have  been  read  to  the 
bankrupt  at  the  time  of  his  examination : 
Held,  that  the  commitment  was  substan^ 
ttally  insufficient,  and  that  the  court 
could  not  commit  the  bankrupt  under 
5  Geo.  2.  c.  30.  s.  17-  And  the  court 
also  doubted  the  validity  of  the  commit- 
ment of  a  bankrupt  for  not  answering 
satisfactorily,  when  the  commissioners 
seem  to  be  influenced  by  extrinsic  evi- 
dence.    Crowley^s  Ca.  sup. 

1406.  On  a  petition  to  expunge  the 
debt  of  B.  the  examination  of  a  witness 
on  a  former  occasion,  as  to  a  debt  sought 
to  be  proved  by  A.  cannot  be  read  Exp. 
Colesy  T.  1818.  3  Madd.  315. 

1407*  Where  a  creditor  has  proved  a 
debt,  and  the  assignees  have  a  demand 
against  liim,  which,  if  determined  in  their 
favour,  would  give  them  a  lien  upon  the 
dividends,  they  may  proceed  by  a  petition 
in  the  bankruptcy  to  enforce  that  de- 
mand. Exp.  Timbrelf  In  Re  Brotm,  H. 
xai9*  1  Buck  SOU, 


BankrupUg.  ^ 

1408.  An  affidavit  sworn  before  the 
petition  is  answered,  cannot  be  read- 
Exp.  Parks,U.  i819.  1  Buck 332. 

1409.  Petition  by  the  lessor  of  a  bank- 
rupt lessee  for  payment  of  rent  due  after 
the  bankruptcy,  and  for  a  conpensatioa 
for  bay  and  straw  sold  and  carried  off 
the  premises  by  the  assignees,  dismissed^ 
on  the  ground  thai  the  jurisdiction  of  the 
court  extended  only  to  cases  under  the 
statute  49  Geo.  3.  c.  121.  s.  19-  or  where 
the  petitioner  made  a  case  for  an  injunc- 
tion. Exp.  Warwick,  In  Re  Haugh,  E. 
1819*  1  Buck  326. 

1410.  The  court  has  jurisdiction  in 
bankruptcy  to  order  the  papers  deposited 
by  the  bankrupt  with  his  attorney,  in 
actions  commenced  before  the  bankrnpt- 
cy,*to  be  delivered  up  to  the  assignees^ 
provided  they  ifre  necessary  to  the  ad- 
ministration of  the  estate.  But  where 
assignees  wanted  such  papers  in  order  to 
institute  criminal  proceedings  againsttiie 
bankrupt,  the  court  refused  to  make  the 
order,  and  dismissed  the  petition  with 
costs.  Exp.  lanesfin  Re  8coH,  E.  1819* 
1  Buck  Z^J. 

1411*  Affidavits  filed  in  support  of  a 
petition  to  supersede  a  commission  and 
stay  a  certifit  ate,  neod  not  be  answered, 
if  founded  only  on  information  and  belief| 
unless  it  is  stated  in  the  affidavit  from 
whom  the  information  was  received,  and 
that  such  person  refuses  to  make  an  affi- 
davit. ILx^*  Stevens,  £.  1819.  4  Madd. 
266. 

1412.  It  is  the  practice  of  the  court  to 
take  tlie  assistance  of  a  jury,  when  there 
is  so  much  of  doubt,  that  such  assistance  is 
felt  to  foe  necessary  to  the  right  determi- 
nation of  the  case ;  but  it  is  not  the  prac^ 
tice  for  the  court  to  put  the  parties  to 
that  expense,  without  first  hearing  all  the. 
evidence  read,  and  the  case  fully  argued, 
unless  the  counsel  on  both  sides  agree 
in  stating  that  such  must  necessarily  bo 
tlie  result,  if  the  matter  were  gone  into. 
Upon  this  principle,  the  Ld  Ch-  heard  a 
petition  upon  an  appeal  from  the  V» 
Ch.'s  order  directing  an  action  to  be 
brought.  Exp.  HeygaU,  T..ldl9.  l{Buck 
442. 

1413.  The  Ld.  Ch.  has  not  authority 
to  compel  the  commissioi^ers  to  declare  a 
party,  against  whom  a  commission  has 
issuod,  a  bankrupt  ;  his  authority  la 
limited  to  ordering  them  to  proceed  ia 
their  judgqieni.  Exp.  jPem'fi,  M.  ISI^^ 
1  Biick  &10. 
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1414.  A  petition  may  be  framed  in  the 
alternative,  and  the  respondent  cannot 
call  upon  the  petitioner  to  elect  to  pro- 
ceed f«ir  only  one  of  the  objects  of  the 
petition^  unless  under  special  circumstan- 
ces. Exp.  SchcleyjT.  1820.  1  Buck 476. 

1415.  The  court  has  not  jurisdiction  in 
bankruptcy  to  declare  the  infant  heir  of 
an  assigneei  a  trustee  of  the  bankrupt's 
estate;  such  a  case  is  within  the  statute 
relating  to  infant  trustees.  £zp.  Kirk^  T. 
1820.  1  Buck  478. 

J416.  Although  the  affidavits  in  sup- 
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port  of  a  petitioDy  and  those  in  oppesTtion 
to  it,  are  conflicting,  yet  the  court  ought 
to  hear  there  read,  and  the  arguments  of 
counsel,  before  it  sends  the  parties  to  try 
the  question  at  law.     Where  the  trading 
upon  these  proceedings  was  only  proved 
by  a  single  witness,  who,  in  an  affidavit, 
filed  upon  a  petition  to  supersede  the' 
commission,  contradicted  ihat  which  .he 
had  formerly  deposed   before  the  Com* 
missioners,    the    court   superseded    the 
commission.     £zp.  Tntstrumy  T.  1820^ 
1  Buck  550. 
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1.  A  woman' seised  of  land  chargeable 
with  debts,  marriee,  and  her  husband  re- 
eetvedtbe  rents  but  did  not  pay  the  in- 
terest of  the  debts ;  the  wife  died  without 
issue ;  on  a  bill  by  her  heir,  decreed,  the 
husbwid  tO'  account  out  ef  his  Qwn  es- 


tate.     QucBre  iasnen,  Brampton  v.  Alkis, 
U.  1706.  2  Vem.  566. 

2.  PlaintUr,  the  widow  of  H.,  before 
marriage  with  him,  had  an  estate  in  fee 
of  100/.  per  ann.  besides  household 
goods;   by  articles  H*  covenanted  that 
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his  wife  should  have  t^em  to  her  separate 
use,  and  dispose  of  them  by  deed  or  will ; 
he .  also  covenanted  to  leave  her  500/. 
and  to  settle  some  lands  upon  bet  in  tail; 
remainder  to  her  right  heirs ;  afterwards 
he.got  up  his  own  part  of  the  articles  and 
cancelled  them  ;  then  he  prevailed  on  his 
wife  to  levy  a  fine  of  some  of  her  own 
lan^Sy  which  hn  .mtOrlgaged  and  settled  on 
his  wife  in  tail^  reoe^oder  to  himself  in 
fee ;  most  of  the  s^rtgage  money  was 
repaid,  when  H«  conveyed  away  all  the 
lands  he  had  settled  by  articles  on  his  wife, 
made  his  will,  and  died.  Bill  by  the  widow 
against  the  executors  of  H.  for  an  account 
of  the  profits  during  coverture,  and  satis* 
faction  for  the  goods  consumed.  De- 
creed, that  no  such  account  be  taken  or 
satisfaction  made,  but  if  the  master  shall 
$nd  any  of  the  goods,  they  shall  be  resto- 
red to  the  wife,  for  the  wife  was  main- 
tained by  her  husband,  and  never,  com- 
plained to  her  trustees  of  his  misconduct, 
besides,  she  consented  to  levy  a  fine  of 
her  lands,  therefore  no  notice  can  be  ta- 
ken of  the  past.  But  the  residue  of  the 
articles  shall  be  performed  (o  the  widow, 
and  because  lands  convenanted  to  besets 
tied  were  conveyed  away,  lands  of  equal 
value  shall  he  purchased  out  of  the  hus- 
band's assets.  The  executors  of  A.  pray** 
ed  that  the  widow  should  pay  the  remain- 
der of  the  mortgage  money,  but  as  A.  was 
the  principal  debtor,  his  executors  were 
decreed  to  pay  it.  Harrison  v.  Constan- 
tine.  E.  1709.  2  Eq.  Ab.  147.  pi.  1. 

B,  On  marriage  the  wife's  real  and  per- 
sonal estate  was  conveyed  to  trustees  for 
her  separate  use,  hut  she  permitted  her 
husband  to  receive  the  rents,  bonds,  and 
other  securities.  Decreed,  on  his  death, 
that  all  principal  sums  be  made  good  out 
of  the  husband^s  assets,  but  not  the  rents 
and  interest  monies  received  by  him  dur- 
ing the  coverture.  Powell  v,  Hankty, 
M.  1722.  2  P.  W.  82, 

4.  The  estate  of  a  deceased  husband  is 
subject  to  the  funeral  charges  of  his  wife, 
though  she  had  a  sepaj^te  maintenance 
which  she  disposed  of  by  will.  Bertie 
y.  Lord  Chesterfield,  T.  1723.  9  Mod. 
31. 

5.  A  man  cannot  make  a  grant  to  his 
wife  in  his  life-time,  nor  will  equity  suffer 
her  to  have  the  whole  of  her  husband's 
estate  whilst  he  is  living;  for  it  is  not  in 
nature  of  a  provision,  neither  will  such  a 
grant  revoke  the  husband's  will  givmg 


every  thing  away  from  her.     Beard  v. . 
Beard,  £.  1744.  3  ^tk.  72. 

6.  Where  Sifeme  covert  was  entitled  to 
one-sixth  of  the  residue  of  a  testator's  es- 
tate, and  upon^  bill  filed  by  another  re- 
siduary legatee,  to  which  she  and  her 
husband  were  made  defendants ;  a  decree 
was  made  for  a  sale  of  the  estate  and  pay« 
meat :  Held,  that  her  share  vested  absoV 
lutely  in  her  husband  by  survivorship ; 
and  though  the  defendants  were  creditors 
of  the  wife,  yet  that  the  court  would  in« 
terpose  to  take  the  money  out  of  their 
hands.      Forbes  v.    Phipps,  M.    1 760. 

1  Eden  502,  VieU  Oglander  0.  Baston, 
i  Vern.  396.  Squib  e.  Wyn,  1  P.  W.  378. 
Milner  ».  Milner,  2  T.  R.  627. 

7-  Husband  tenant  in  tail  and  his  wife 
joined  in  a  mortgage  and  fine  of  the  hus- 
band's estate ;  the  proviso  gives  the  equi- 
ty of  redemption  to  the  husband  and  wife, 
and  their  heirs,  but  the  fine  was  declared 
to  the  use  of  the  husband  and  his  heirs. 
The  husband  died.  Decreed,  the  estate 
belonged  to 'the  husband,  and  the  wife 
had  the  equity  of  redemption  only  to  se- 
cure her  dower.  Jackson  v.  Packer^  M. 
1770.  Amb.  687. 

8.  A  treaty  between  husband  and  wife 
for  the  purchase  by  hiiU  of  the  wife's  sepa- 
rate estate,  shall  not  be  carried  into  exe-* 
cution  after  the  death  of  the  parties ;  but 
the  husband's  personal  estate  shall  be  lia- 
ble for  the  rents  received,  and  the  heirs 
of  the  mother  shall  elect  between  the  es- 
tate and  their  provision  under  the  hus* 
band's  will.     Pitt  v.  Jackson,  E.  1780. 

2  Bro.  C.  C.  51. 

9.  The  interest  of  a  fund  in  court  be- 
longing to  the  husband,  who  was  in  a  state 
of  imbecility,  was  ordered  to  be  paid  to 
the  wife  for  the  maintenance  of  the  family. 
Bird  V.  Lefevre,  M.  1792.  4  Bro,  C.  C. 
100; 

10.  In  ah  account  against  the  husband's 
estate  of  the  dividends  of  the  wife's  sepa- 
rate property  received  by  him,  considera- 
tion was  had  of  his  extra  charges  occa- 
sioned by  her  lunacy.  Att.  Gen.  v.  Pom" 
ther,  T.  1793. 4  Bro.  C   C.  409. 

1  ] .  The  dividends  of  a  wife's  separate 
property  was  applied  by  a  husband  in  the 
maintenance  of  the  family ;  his  estate  shall 
not  be  liable  to  the  wife  who  survived. 
Squire  y.  Deane,  T.  1793.  4  Bro.  C.C. 
326. 

^  12.  Neither  is  the  husband  to  acconnt 
for  the  wife's  separate  estate  which  sho 
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permitted  bim  to  spend.  Smith  v.  Ld. 
Camdfard,  T.  1795.  2  Vtt.  jtrn.  699. 

-IS.  A  fau9baDd  can  dispose  of  bisirife-s 
property  in  expectancy  against  every  one, 
bat  bis  wife  bim  survivii^.  little  v.  St, 
Barbej  R.  1813. 1  Ves.  ie  B.  40(), 

14.  Injunction  to  restrain  busband 
from  preventing  bis.  wife's  solicitor  and 
friends  from  having  access  to  ber^  sbe 
being  confined  by  dangerous  illness  in 
bis  house,  to  enable  her  to  execute  a 
deed  of  appointment  under  a  power  in 
ber  marriage  settlement,  refused,  it  not 
being  proved  that  sbe  bad  given  instruc*- 


rW^9  j^imuU  Eitate, 

tions  for  such  a  dieed.  And  it  seemed 
doubtful  whether'"  under  any  circum- 
stances, sudh  an  injunction  wotild  b» 
granted,  though  there  ar«  many  cases 
where  a  person  being  fraudulently  prfr*^ 
vented  from  doing  any  act,  the  court  has 
considered  it  as  if  4hat  act  had  been  done. 
Middletm  v.  MiddUton,  M.  1819*  1  Ja- 
cob &  Walk.  94. 


Row  farthe  husband's  estate  shall  b^ 
bound  by  his  coveaams  for  his  wife,  or 
by  ber   fngagements   during  coverture.' 
\9tdep(fsty$ec  yu 
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15.  If  baron  and  feme  have  » decree 
for  money  in  right  of  the  wife,  and  the 
busband  dies,  sbe  shall  have  the  benefit  of 
the  decree.  Nanney  v.  Martin,  M. 
1663.  1  Cb.  Ca.  27.  2  Freem.  72.  S.  C. 
Sed  vide  Packer  e.  Windham,  Pre.  €h. 
418.  Cateret  v.  Paschal,  3  P.  W.  197. 
1  Fonbl.  Eq.  3l6.  n.  (y).  Heygatei;.  An- 
nesley,  3  Bro.  C.  C.  3o2* 

16.  Where  the  busband  makes  no  dis* 
position  of  bis  wife's  money  standim[  in 
trustees'  names,  it  shall  go  to -the  wife,  if 
sbe  survives.   JVtsde^  v.  TFtse,  £.  1683. 

X  Vern.  l6l. 

17.  A  wife  on  marriage  had  freehold 
lands  and  500/.  secured  on  bond ;  her 
husband  settled  45/.  per  arm,  on  ber/and 
died  insolvent.  Decreed,  that  the  lands 
belonged  to  the  wife  as  ber  own  inherit- 
ance^ and  that  the  bond,  as  her  chose  en 
action,  survived  to  her*  Lister  v.  Lister, 
T.l688-2Vern.68. 

18.  A.  by  will  gave  bid  daughter  400/. 
to  be  paid  ber  by  bis  son  ;  the  daughter 
married  C.  who  settled  1001.  per  ann.  on 
her, and. the  son  covenanted  to  pay  the 
400/»  to  C. ;  C.  died.  The  400/.  survives 
to  the  wife  as  her  chose  en  motion.  Houh 
9um  V.  Corie,  M.  l690.  2  Vern.  190. 

19.  A.  devised  lands  in  mortgage  to 
be  sold,  and  the  surplus  paid  to  bis  daugh- 
ter^ who  married  6.;  B.  became  a  bank- 
mpc  and  died.  The  court  would  not  as- 
sist B/s  assignees  against  the  widow  un- 
provided for*  Parker  v.  Dykes,  M. 
1698.  1  Eq.  Ab.  54.  pi.  6*  See  post,  eec. 
ix. 

20.  A.'s  wife,  on  marriage,  was  en- 


titled to  a  bnoHgage  in  fee;  after  mar« 
riage,  A.  assigned  bis  interest  in  it  to 
trustees,  to  call  in  the  money  and  Jay  it 
out  in  land,  to  be  settled  on  the  hasband 
and  wife,  and  their  issue,  remainder  to 
the  husband's  heirs.  The  husband  died 
without  issue,  and  then  the  wife  died. 
This  mortgage,  as  the  wife's  chose  en  ac* 
Hon,  sball  go  to  ber  executors.  Bumei 
V.  Kinaston,  M.  17OO.  2  Vern.  401. 
2  Freem.  239-  Pre.  Ch.  118.  S.  C.  where 
it  is  stated  that  the  wife  died  without 
issue,  and  that  the  busband  took  out  ad- 
ministration, and  then  devised  the  raort« 
gage  to  bis  children  by  a  former  ven* 
tre;  but  the  court  would  not  relieve 
the  devisees  against  the  claim  of  the 
administrators  de  bonis  non  of  the 
wife,     .     . 

21.  A.  had  1200/.  in  money,  and 
1-200/.  In  the  city  chamber ;  on  ber  mar- 
riage with  B.  his  father  settled  240/.  per 
ann.  on  'her.  B.  died'.  The  father 
.claimed  the  latter  1200/.  insisting  that 
IS.,  was  a  purchaser,  but  decreed  that  it 
survived  to  the  wife,  the  husband  having 
done  nothing  to  alter  the  property.  Rud- 
yard  v.  JVeirin,  M.  1702.  Pre.  Cb.  209. 
2  Freem.  262. 

22.  Where  a  woman  by  a  marriage 
agreement  is  to  have  the  separate  use  of 
any  estate  during  "Coverture,  she  shall 
have  that  and  its  produce  after  marriage ; 
and  if  any  of  it  i^  invested  in  a  purchase, 
the  court  will  follow  it  as  the  produce  of 
what  she  ought  to  have.  Easily  v.  East^ 
ly,  M.  1709,  2  Eq.  Ab.  148.  pi.  2. 

29«  An  infant  having  lands  of .  inbe- 
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itlatttM  of  2507.  per  ann,  Talue,  married .  when  of  age^  was  a  party  to  the  deod,  bat 
A,  By  the  marriage  articles  she  was  to  she  never  conveyed  her  own  estate^  nor 
convey  her  lands  during  the  covertare, 
and  have  a  jointure  of  4M)/.  fer  ann.  set- 
tled on  her ;  A.  died  before  it  was  done, 
and  then  she  married  B.  who  brought  a 
bill  to  have  the  4iOi.pit  ann.  settled. 
Per  cnr.  Here  was  a  consideration  pre- 
cedent to  the  augmentation  of  the  join- 
ture,  which  should  have  been  performed 
during  the  coverture^  and  equity  will  not 
relieve  in  a  case  of  mere  neglect;  besides, 
if  the  court  should  relieve,  the  wife  would 
have  her  lands,  and  the  450/.  per  arm. 
also.  Wo0d  V.  Ingram^  M.  1710.  2  Eq. 
Ab.211.pl.  S. 

24.  A.  pays  contribution  money  under 
«  bankruptcy  upon  a  bond  debt  due  to 
his  wife,  and  died  before  a  dividend ; 
then  the  wife  died.  This  remains  the 
wife's  chose  en  actiony  and  shall  go  to 
bertaecutors,  they  repaying  the  contribu- 
tion money.    Atunu  M.  ifl^*    2  Vern. 

707- 

25.  A.  had  lands  at  the  time  of  her 
marriage,  as  also  a  bond  for  500/.,  in 
consideration  of  which  her  husband  made 
a  settlement;  the  husband  never  called  in 
the  bond,  but  died  indebted.  The  court 
would  not  allow  an  account  to  be  taken 
of  this  bond  as  part  of  the  husband's  as- 
sets. Heaton  v.  HoshI,  M.  1720..  2  Eq. 
Ah.  467.  pU  13. 

26.  The  husband's  bond  before  msr- 
rtage  to  permit  his  wife  to  dispose  of  her 
separate  estate,  solnists  in  law,  though 
cancelled  by  him,  and  the  benefit  of  it 
was  decreed  te  the  wife's  executor. 
Corny  V.  Richardsony  MS.  €a.  T.  1725. 
Reg.  Lib.  A.  491-  cited  in  Pawlet  v.  De- 
laval,  2  Ves.  669. 

27*  Where  a  power  is  given  to  a  wo- 
man to  dispose  of  her  estate  by  will,  and 
Ahe  marries,  her  power  is  suspended ; 
but  it  revives  if  she  survives  her  husband. 
So  decreed  in  equity.  8ed  qu,  in  Dom. 
Proc.  by  whom  this  case  was  unusually 
referred  to  the  judges  in  B.  R.  who  were 
to  return  their  opinion  to  the  court  of 
Chancery,  but  nothing  more  was  heard  of 
the  cause.  Rich  v.  Seaumonty  li.  1727. 
S  Bro.  C.  C.  308. 

28.  By  articles  made  on  marriage  of 
sin  infant,  in  consideration  of  3500/.  then 
paid  to  the  husband,  a*  suitable  jointure 
was  to  be  made  on  ber  when  of  age  in 
bar  of  dower,  and  she  was  to  convey  her 
lands  to  be  limited  to  the  husband  in  fee. 
The  Jointure  was  Httled,  and  the  wift. 


was  she  ever  required  so  to  do  by  her 
husband,  though  her*dower  exceeded  her 
jointure.  The  husband  died,  and  the 
wife  entered  upon  'the  settled  lands : 
Held,  sho  was  not  bound  by  the  articles, 
nor  by  her  acceptance  of  the  jointure. 
She  therefore  kept  her  own  estate,  and 
the  jointure  also.  Xvcy  v.  Moore,  M. 
1728.  Mos.  59.  3  Bro.  C.  C.  514. 

29.  Pw  gave  a  part*  of  his  personal  es- 
tate  to  his  daughter  S. ;  she  married,  and 
when  abroad  with  her  husband  they  as- 
signed  this  legacy  in  trust  for  their  daugh- 
ter, provided  they  died  before  they  came 
to  England :  S.  afterwards  married  a  se- 
cond husband,  who  survived  her,  but  the 
first  husband  never  reduced  the  money 
into  his  possession.  If  S.  had  continued 
a  widow,  she  would  have  been  entitled 
to  this  legacy,  and  no  notice  would  have 
been  taken  of  the  daughter's  intere^. 
Orosvenor  v.  Lane,  E.  1741*  2  Atk* 
180. 

30*  If  a /erne  eohy  having  1400?.  stock, 
conveys  it  to  trustees,  to  the  use  of  her 
intended  husband  and  herself  for  life, 
with  power  to  dispose  of  200/.  this  power 
survives  to  the  wife  on  the  death  of  her 
husband.  Homer  v.  Bendloes,  E.  1742. 
9  Mod.  335. 

31.  A  husband  by  a  deed  to  which  the 
wife  was  a  party,  covenants  to  assign  a 
contingent  portion  of  the  wife's  to  the  uses 
of  the  marriage.  The  husband  dies  with- 
out calling  in  the  portion.  The  wife  is 
bound  by  the  covenant.  Bush  y.Daiway 
T.  1747.  1  Ves.  19.  3  Atk.  530. 

32.  A  widow  seised  in  fee  of  copyhold 
lands,  surrendered  them 'to  the  use  of 
her  will;  on  her  .second  maariage,  ber 
husband  agreed  she  should  devise  her 
estate  during  coverture,  and  shu  made  her 
will  accordingly.  Per  cur.  The  surreo* 
der  was  either  void  or  suspended  by  the 
marriage,  and  it  is  certain  that  a  feme 
cooert  can  neither  make,  a  will  or  declare 
the  uses  of  a  surrender.    George^  ez  dem. 

Thomberry,  v. -,  M.  1739.    Arab* 

627. 

33.  Bill  by  husband  and  wife  for  a 
demand  in  her  right ;  the  husband  dies  ; 
it  is  in  nature  of  a  cA^m  en  actum, 
and  survives  to  the  wtie,  and  the  causa 
does  not  abate.  Anon.  £.  1750.  3  Atk. 
720. 

34.  A  wife  may  dispose  of  her  sepa- 
rate personal  estate  by  act  in  het  life* 
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4ime«  w  by  will,  but  ber  real  estate  de- 
•cends  to  her  heir,  uolesa  properly  con- 
veyed, as  by  way  of  trust,  or  power  over 
an  use  before  marriage,  or  by  (iae  after 
marriage,  hat  not  by  mere  agreement, 
which  can  only  bar  tenancy  by  the^cour- 
tesy  unless  it  would  be  such  as  would  be 
decreed  to  be  carried  into  execution. — 
Peacock  V.  Manky  H.  1751*  2  Ves. 
19i* ;  and  in  Hulmee.  Tenant,  1  Bro.  C. 
C.  1 6.  Lord  T^lnr/^HF  said,  the  rule  laid 
down  JO  this  case,  that  a  feme  covert,  with 
respect  to  her  separate  property,  is  com« 
potent  to  act  as  9ifeme  soUy  b  the  proper 
role. 

35.  Bond  to  a  trustee  for  the  benefit 
of  a  bankrupt's  wife*     The  assignees  can 


shall  survive  to  the  wife,  there  appearing 
no  intention  that  the  husband  should  be 
a  purchaser  of  all  his  wife's  fortune.  Sal- 
wey  V.  Salwe^f  M«  1770.  Amb,  692.  2 
Diclu  434. 

39*  A  widow  seised  of  a  reversion  io 
fee  subject  to  an  estate  tail,  and  a  trosc 
term,  (executed)  agreed  with  her  hus- 
band ,  before  marriage  (without  seal  or 
stapip)  that  her  property  should  go  t* 
the  survivor  of  them  for  life,  with  power 
for  her  to  dispose  of  it  by  wUl  during  co* 
verture.^  She  made  her  will  before  mar- 
riage, giviiig  all  to  her  intended  husband^ 
and  died  six  months  after  marriage.— 
The  husband  is  entitled  to  an  equitable 
estate  for  life  under  the  agreement,  but 


not  bring  an  action,  for  by  1  Jac.  1  c.  15.  t  the  will  not  being  protected  by  the  pow« 


13.  they  have  only  the  bankrupt's 
remedy.  Exp»  CoysegamefH.lT^^*  1 
Atk.  192. 

^6.  A*  gave  a  bond  reciting  an  agree- 
ment before  marriage  to  settle  his  wife's 
real  estate ;  the  wife  was  not  an  execu- 
ting party,  but  having  acquiesced  under 
the  agreement  after  her  husband's  death, 
she  was  held  bound  by  it.  Archer  v.  Pope, 
T.  1754.     2  Ves.  523. 

37-  A  wife's  ehoses  en  action  survive  to 
her  if  the  husband  does  not  reduce  them 
into  possession  by  suing  for  and  reco- 


er,  is  revoked  by  the  subsequent  mas- 
riage.  HoduUm  v.  Xbyd,  H.  1799.  2 
Bro.  C.  C.  534. 

40.  A.  on  marriage,  agreed  to  settle 
his  wife's  stock,  &c.  on  her  for  her  use^ 
but  he  fraudulently  prevailed  ou  her  af> 
terwards  to  transfer  the  stock  to  him 
without  a  settlement*  Decreed^  be 
should  transfer  the  stock  to  tmstees  for 
the  use  of  his  wife,  and  pay  all  costs. — 
Lampert  v.  Lampertf  H.  1780.  1  Ves. 
jun.  21. 

41.  A   husband's   assignment  of  bie 


vering  them  in  his  own  name,  which  is  wife's  property,  will  not  bar  her  equiqr 
equal  to  a  tangible  reduction.  Oarfarth.  upon  it  Pope  v.  Creuhaw,  4  Bro.  u. 
w.  BradUtfy  M.  1755.    2  Ves.  676.  I C.  325. 

38.  A.  entitled  to  a  rent-chai^,  mar- 
ried, and  had  a  settlement ;  upon  her       As  to  the  disposal  by  a  /ems  covert  of 
husband's  death,  the  rent-charge  was  in   her  sej)arate  personal  property,  rw^eposTj 
arreer.    These  arrears,  (hough  not  strictly   sec.  vii. 
cious  on  action^  yet,  as  chattels  real,  I 
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As  to  the  Hu^bmd^s  Assignment  of  her 
*  Chattels  realy  Choses  en  Actionf  or 
PonibUitiee. 

42.  A  feme  pa^sessed  of  a  trust  term, 
married  .'—Held,  the  husband  might  dis- 
pose of  it,  yet  secus  if  the  term  had  been 
assigned  in  trust  for  the  wife  with  the 
privity  of  the  husband.  Sir  £7.  Turuer^s 
Ca.  T.  1681.     1  Voro.  7-  in  Dod^.  Proc, 


Ld.  Nottingham^  in  Pitt  v.  Hunt,  M. 
1681.  1  Vern.  18.  expressed  bis  surprise 
at  this  resolution,  aud  said,  there  must 
not  be  one  sort  of  ej^ty  iu  parliament 
and  another  in  chancery  ;  aud  be  liioughc 
that  from  theucelbrth  it  would  not  be 
sufiicieut  to  have  the  husband's  consent 
or  privity  only,  to  an  assignment  of  a 
term  in  trust  for  the  wife  before  niaj' 
riage^  unless  ho  w<is  also  roadq  a  party 
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to  th0  AMigmnent.  Yet  Ld.  N.  made  a 
similiir  resolutioo,  for  the  case  of  Pttt  in. 
Hunt^  was  that  of  a  term  assigned,  in 
trust  for  the  wife  before  marriage,  with- 
out the  husband's  knowledge,  and  his 
Lordship  decreed  it  might  be  disffotod  of 
by  htm  ' 

43.  Though  a  feme  jol€j  cestui  que 
trust  of  a  term,  shall  have  the  term  for 
lier  separate  use,  if  she  marries  without 
any .  previous  agreement  with  her  hus- 
band ;  yet  the  husband  may  dispose  of  it 
for  a  valuable  consfderation  after  mar- 
jriagej  and  it  shall  be  good  in  equity,  as 
well  as  if  she  had  had  the  term  in  herself, 
and  had  married.  Sanders  v.  Page^  £. 
]  688.    3  Ch.  Rep.  223. 

44.  As  a  husband  may  dispose  of  a 
torm  for  years,  where  the  legal  estate 
was  in  his  wife,  so  he  may  of  the  trust  of 
a  term  without  the  wife  or  trustees  join- 
ing ;  and  where  a  first  husband  assigned 


a  tbattel  realy  which  a  hoabitad  may  a^ 
sign  without  his  wile,  as  also  the  trust 
of  such  term,  and  consequently  the  okh 
ney  secured  by  it.  Vide  Grey  v.  Ken- 
tish, 1  Atk.  280.  Bates  o.  Dandy,  2  Atk. 
208.  Squib  t;.'Wyn,  1  P.  W.  878.  Bos- 
vil  9.  Brander,  1  P.  W.  458.  Cleland  v. 
Cleland,  Pre.  Ch.  63^  BIois  o.  Here- 
ford, 2  Vem.  501.  Meredith  v.  Wyna, 
Pre.  Ch.  312* 

47*  A  husband  being  possessed  of  a 
term  in  right  of  his  wife  was  divorced 
a  mensa  et  tkoroy  and  she  had  alimony  ; 
but  the  court,  on  her  application,  roi* 
strained  him  from  selling  it.  Anon.  T. 
1723.  9  Mod.  43. 

48.  A  term  for  years  being  vested  in 
A.  m  right  of  hu  wife,  he  made  an  un- 
derlease with  a  covenant  for  renewal, 
and  died.  Decreed,  a  good  disposition 
of  the  term  in  equity,  and  that  the  cove- 
nant was  binding  in  other  bands.     Steed 


a  term  for  the  separate  use  of  his  wife,)  v.  Cragk,  T.  1723.  9  Med.  42. 


and  died,. a  second  husband  may  dispose 
of  it,  though  he  has  made  no  provision 
for  her,  and  her  trustees  were,  in  this 
case,  decreed  to  convey  the  legal  estate  to 
R  purchaser.  Tudor  v.  Samyne^  T.  lG92. 
2  Vern.  270. 

4.''.  A  term  for  99  years,  determinable 
on  three  lives,  was  assigned  in  trust  for 
C,  who  married,  and  died.  Decreed, 
this  trust  of  a  term,  as  well  as  the  term 
itself,  belonged  to  the  husband,  and  he 
need  not  take  out  administration.  Pale 
V.  MitchsUf  M.  1709*  2  £q.  Ab.  138. 
pi.  4. 

46.  A  feme  had  a  large  fortune,  which, 
upon  her  marriage,  was  placed  under 
the  controul  of  the  court  as  a  security, 
in  case  the  wife  should  survive  or  have 
issue.  Int,  al.  she  had  .two  mortgages, 
one  of  which  was  paid  off  during  cover- 
ture :  Held,  that  the  property  vested  in 
the  husband,  and  shall  go  to  his  repre- 
sentatives, though  under  controul,  by 
way  of  caution :  Held  also,  that  a  hus- 
band may  assien  a  term  or  mortgage  for 
years  which  he  has  jure  uxorisy  as  he 
may  the  trusts  of  such  terra,  and  it 
shall  prevail  against  the  wife  if  she  sur- 
vives ;  but  the  husband  cannot  alone  as- 
sign the  wife's  mortgaj^e  in  fee,  or  bond 
debt,  which  is  her  chose  en  action* — 
Packer  v.  Wyndham^  M.  1715.  Pre.  Ch* 
418.  Gtlb.  £q.  Rep.  98.  The  difference 
between  a  bund  and  a  term  far  years  is, 
that  a  bond  is  a  chou  en  action  not  as- 
signable at  law ;  and  a  term  for  years  is 


49-  A  husband  may  assign  the  trust  df 
a  wife's  term,  unless  it  be  a  trust  from 
himself,  for  her  benefit.  So,  also,  he  may 
may  dispose  of  her  mortgage  in  fee  as 
well  as  for  a  term.  So,  also,  he  may, 
assign  a  wife's  possibility  for  a  valuable 
consideration,  and  he  may  release  her 
bond  without  receiving  any  part  of  the 
money.  Bates  v*  Dimdy,  T.  1741 «  2 
Atk.  208. 

50.  As  at  law  a  husband  could  assign 
his  wife^s  term,  so  he  may  assign  the 
trust  of  a  term,  but  the  assignee  need 
not  provide  for  the  wife,  before  he  is  en- 
titled. Jewson  V.  MotUson^M*  1742.  2 
Atk.  417. 

51.  It  became  a  question  in  this  case, 
whether  an  agreement  by  a  husband  for 
a  lease  of  part  of  bis  wife's  term  will  bind 
her  after  his  death,  as  the  actual  lease 
does ;  and  if  so,  whether  the  rent  is  his 
property,  or  survives  to  the  wife  with  the 
reversion  ?  ,  Ld.  Ch.  would  not  decide, 
hut  thought  the  husband  was  to  be  consi- 
dered as  owner  of  the  interests  under 
the  agreement.  Druu  v.  Denison^  T. 
1801.  6  Ves.  394. 

52.  A  wite  possessed  of  ckoses  en  ac- 
tiony  died,  and  her  husband  adminis- 
tered and  made  a  voluntary  assignment ; 
this  is  an  alteration,  and  binds  the  pro- 
pety,  but  had  the  husband  died  without 
administering,  his  wife's  ckoses  en  action 
would  have  gone  to  his  executors.  Sqmb 
V.  W>i,  M.  1717.  1  P.  W.  378.  It  now 
seems  settled,  that  although  a  husband 
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must  be  for  a  valuable  consideration*  and 
that  beyond  the  oonsideratiorH  it  will  not 
bind  the  wife  surviving*  Vide  Bates  v. 
Dandy,  2  Atk.  207-  Jewsoo  v.  Moul- 
son,  2  Atk*  417.  Saddington  v.  Kins- 
man, 1  Bro.  C.  C.  44.  But  as  to  tlie 
equity  to  which  sucb  property  is  subject 
in  the  hands  of  the  assignee,  vide  Jacob- 
son  V.  Williams,  1  P«  W.  $BS.  Jit  the. 
hearing  of  SaddingUn  v«  Kinsman^  £* 
1779*  sup.  Squib  v,  Wyn,  and  Sheppard 
9.  Sheppard,  1  {(re.  C..C.  (^l.(n.)  were 
cited,  as  instances  of  voluntary  assign- 
ments, and  where,  upon  a  bill  to  charge 
tbe  estate,  the  court  mado  a  decree,  to 
wbicli  Ld.  TAicr(otoaaid,  that  a  voluntary 
assignment  of  a  real  estate,  undoubtedly 
binds.  Vide  Worral  v,  Marlar,  and 
Bushnan  v.  Pell,  in  JVlr.  Cox's  notes  to 
BosviJ  e.  Brander,  1  P.  W,  4^^.    Et  vide 

53.  A  eJkose  en  aetiony  though  not  as- 
signable at  law,  yet  is  so  in  equity, 
where  the  husband  may  assis;n  it  alone, 
as  he  may  any  part  of  his  wife's  personal 
estate ;  so  may  a  contingent  interest 
which  the  husband  has  ti|  right  of  his 
wife,  or  a  possibility  of  a  tefm,  which, 
though  not  eood  strictly  by  way  of  as- 
signment, will  yet  operate  as  an  agree- 
ment, where  for  a  valuable  consideration. 
D.  ofChandos  v.  Talbot,  1731-  2  P.  W. 
608. 

54.  A.  possessed  of  a  chgite  en  action  \  the  remaining  part,  if  out  en  bond,  shall 
in  hift  own  right,  may  assign  it  without  I  survive  to  the  wife,  unless  it  was  ex- 
consideration,  but  in  right  of  his  wife  he   pressly  agreed  that  tbe  husband  should 


lar  things  and  not  rest  in  the  intention  or 
constj'uction  of  a  covenant.  Hawkins  v. 
OAyn,  T.  1743.  2  Atk.  iiag. 

^8.  It  has  frequently  been  determined 
that  a  husband  may  assign  his  wife's 
chose  en  aciionf  and  that  turns  upon  hit 
right  to  sell.  Per  Hardmcke,  C.  in 
Busk  v.  Dalway,  T..  1747.  3  Atk.  533. 

59-  It  seems,  that  though  the  Bank 
make  a  difficulty  in  transferring  a  wife'a 
stock  at  the  instance  of  her  husband,  yet 
Ihey  consider  themselves  bound  to  do  it,-- 
if  the  husband  insists  upoo  it ;  the  power 
of  tbe  husband,  however  large  it  may  b^ 
to  dispose  of  this  description  of  property, 
docs  not  necessarily  determine  that  it  ia 
to  vest  absolutely  in  him  ;  fur  though  he 
may  dispose  of  his  wife's  term,  or  he  may 
forfeit  it,  or  it  may  be  taken  in  execution 
for  his  debts,  yet  it  is  not  so  absolutely 
his,  as  to  be  transmissible  to^his  reprc'i 
sentatives,  against  the  claim  of  the  wile 
surviving.  Wjldman  v.  Wildmanf  M* 
1803.  9  Ves.  17(>,  177.  Vide  Mitford  v, 
Mitford,  9  Ves.  87* 

60.  Where  a  husband  shall  be  deemed 
a  purcluuer  of  his  wife's  fortune  : — In  all 
cases  where  the  husband  makes  a  settle* 
meat  equivalent  to  his  wife's  portion*  it 
shall  be  intended  he  shall  have  it.  BlotM 
v.  Ladff  Hereford^  T.  1706.  2  Vern.  502. 
But  if  the  settlement  be  only  in  conside* 
ration  of  part  of  the  wife^s  fortuite,  then 


cannot,  and  yet  he  may  release  or  ibifeit 
it.  Lord  Carteret  v.  PaschalU  T.  1733. 
3  P.  W.  199.  4  Bi-o.  P.  C.  1 68. 

55.  If  a  wife  have  a  judgment,  and  it 
is  extended  iipoo  an  elegit,  the  husband 
may  assign  it  without  consideration ;  soj 
if  a  judgment  bo  given  in  trust  for  difeme 
sole  who  marries,  and  by  consent  of  her 
trustees,  is  in  possession  of  the  land  ex- 
tended, the  husband  may  assign  tbo  ex- 
tended interest;  nnd  so,  ifthoy^me  has 
a  decree  to  hold  lands  until  a  debt  due  to 
her  is  paid,  and  she  is  in  possession  under 
the  decree,  a nd^jnarries,  tbe  husband  may 
assign  it  without  consideration,  for  it  is 
in  nature  of  an  extent.  S.  €. 

56.  It  is  now  well  known  that  a  possi- 
bility may  be  both  assigned  and  released. 
Jewson  V.  Moulsony  M.  1742.  ^^' Atk. 

417.  X    .\. 

57.  A  wife's  possibility  must  op  as- 


have  it.  CUland  v.  Clelandy  M.  I686. 
Pre.  Cb.  ^*  So,  where  a  husband 
agreed  to  make  a  settlement  on  his 
wife,  which  he  was  by  inevitable  acci- 
dent  prevented  from  doing,  he  was  held 
to  be  a  purchaser  of  her  fortune,  and  hec; 
portion,  charged  by  will  on  certain  lands, 
but  net  raised  in  the  life-time  cf  either, 
was  decreed  to  go  to  the  administrators 
of  the  husband.  Meredith  v.  Wynn^  C. 
1711.  Pre.  Ch.  312.  Gilb.  Eq.  Rep. 
170*  So,  where  a  wife  had  a  chouen 
acr^Hin,  which  was  considered  as  a  part 
of  her  portion  for  which  the  jointure 
was  made,  and  the  jointure  was  ade* 
quate,  it  if^as-  decreed,  upon  the  hus- 
band's death,  it  should  go  to  his  execu« 
tor.  Narbome's  Ca,  E.  1705.  2  Freem. 
282.  So,  where  a. wife  had  a  fortune  to 
be  raised  out  of  a  term,  to  commence  in 
future,  and  her  husband  died  before  the 


signed  for  a  valiiable  considerttttor^  and  term  commenced;^  he  sjiall  have  her  chose 
Vol.  f.  '35 
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en  acttoHy  if  he  has  tnade  a  settlement ; 
but  if  not,  they  shall  survive  to  the  trife. 
MorgePs  Ca,  E.  1709.  2  Eq.  Ab.  467- 
pi.  12.  Most  of  the  cases  oo  this  subject 
nave  gone  upon  the  reason  of  equality, 
witere  a  husband,  by  making  an  ade- 
quate settlement  on  his  wife,  becomes  a 
purchaser  of  her  fortune:  but  in  this 
case  the  wife  had  only  a  provision  if  she 
should  survive,  with  an  agreement  on 
the  part  of  the  husband,  that  he  would 
leave  her  200/. ;  yet  s^ich  was  the  ex- 
press agreement  between  the  parties,  and 
it 'shall  bind ;  otherwise  the  law,  which 
Ifives  the  chance  of  survivorship,  must 
prevail;  but  here  the  wife  has  waived 
it,  and  the  husband  never  having  reduced 
her  choses  en  action  into  possession,  it  is 
a  sufficient  consideration  to  make  him  a 
fmrchaser.  Decreed,  the  husband's  exe- 
cutors shall  have  a  bond  debt  due  to  the 
wife,  and  not  received  by  the  husband. 
Adams  v.  Cole,  U.  173^.  Ca.  temp.  Talb. 
168. 

61.  The  wife's  chose  en  action  before 
marriage  was  charged  on  the  husband's 
estate ;  on  the  death  of  the  husband  it 
shall  net  survive,  but  be  merged ;  yet  if  a 
husband,  in  consideration  of  the  wife^s 
ehose  tn  action  received  by  him  makes  an 
adequate  settlement,  equity  will  not  de- 
prive her  of  that  riirht  which  the  law 
gives  her.  Seysy.PriceyT.  1740.  9  Mod. 
217.  Barn.  117. 

62.  The  wife's  portion  has,  in  some 
cases,  been  decreed  to  the  husband, 
where  he  has  made  an  inadequate  settle- 
ment, if  made  before  marriage.  Sems, 
on  a  voluntary  settlement  after  marrhige. 
Lanoy  v.  I>.  ofAthol^  M.  1742.  2  Atk. 
448. 

63.  A  husband  who  had  made  a  settle* 
ment  on  his  wife  after  marriage,  was  con- 
sidered as  a  purchaser  of  a  mortgage  be- 
longing to  his  wife,  though  he  had  not  re- 
duced it  into  his  possession.  Sykes  v* 
MeynaU  T.  1763.  1  Dick.  368, 

64.  Where,  upon  a  marriage,  the  hus- 
band makes  a  settlement  upon  the  wife, 
and  her  portion  is  vested  in  trustees  to 
provide  for  the  issue '  in  certain  propor- 
tions in  specified  events ;  if  there  be  cases 
unprovided  for,  the  portion  belongs  to 
the  husband.  Watkins  \:  WaikiHs^  H. 
1787.  Wm.  &Scriv.  6 1. 

65.  A  provisi(m  by  a  n|arriage  settle- 
ment is  not  considered  as 'a  purchase  of  has  been  erroneously  reported.    See  also 


all  the  property  of  the  wife,  unless  par- 
licularly  exprenod  or  clearly  imported 


to  be  so.    Druce  v.  Deniion^  T.  180?* 
6  Ves.  385. 

66.  A  setttement  was  made  by  a  bus* 
band  in  con«deration  of  the  fortune  or 
portion  which  he  would  receive  with  his 
wife  on  marriage.  This  was  held  to  be 
limited  only  to  the  portion  actually  paid 
on  their  intorrifarriagey  and  not  to  extend 
so  far  as  to  make  him  a  purchaser  of  fu- 
ture accessions,  unless  such  an  intention 
be  expressed,  or  clearly  imported  by  the 
settlement.  Carr  v.  Taylor ^  E.  1803. 
10  Ves.  574.  Vide  Mhford  e.  Mitford, 
9  Ves.  87. 

67^  The  court  will  not  allow  the  hus* 
band  J  or  those  claiming  under  Am,  to 
take  the  wife^s  portion  in  equityy  with-' 
out  making  a  suitable  provision  for  her. 
So,  iirhere  the  portion  of  a  iunatic  was, 
by  order  of  court,  paid  to  the  master, 
to  be  given  to  her  husband  on  his  ma* 
king  a  settlement,  and  the  husband  as- 
signed the  money  over  to  his  creditors, 
Without  making  a  settlement,  the  court 
declared  he  should  not  lay  his  hands  on 
the  money,  without  providing  for  his 
wife;  b\if  in  regard  the  husband  died, 
and  then  the  wife  died  without  issue, 
the  money  was  decreed  to  the  husbano's 
creditors,  for  his  right  was  then  the 
same  in  equity  as  at  law.  Nightingale  v. 
Lockman,  M.  1729.  Mos.  231.  Fitzg. 
148. 

68.  So  also,  where  a  wife's  legacy  was 
her  only  portion,  the  court  allowed  her 
husband  the  interest  of  it  for  her  mainte* 
nance ;  but  where  the  husband  had  re- 
ceived great  part,  and  refused  to  make  a 
settlement,  the  court  stopped  the  residue 
and  the  interest  also,  that  it  might  accu- 
mulate for  the  wife's  benefit.  Bond  v. 
Simmondsj  H.  1743.  3  Atk.  20. 

69.  But  this  relief  is  personal  to  the 
wife;  for  where  a  husband,  upon  his 
wife's  death,  becomes  entitled  to  her 
thoses  en  action^  the  court  will  not  com- 
pel him  to  provide  for  children,  lest  it 
should  prejudice  creditors.  Striven  y» 
Tapleyf  T.  1765.  Amb.  509.  2  Edete 
337*  where,  in  a  note,  it  is  said,  that 
notwithstanding  the  reversal  of  his  Ho- 
nour's decree  in  this  case,  Sewelly  M.  R. 
in  Cockell  e.  Phipps,  1  Dick.  S91.  acted 
in  direct  opposition  to  Lord  Northing" 
ton^s  opinion ;  but  by  Lloyd  r.  William^, 
I  Madd..  450.  it  seems  that  the  latter  case 


Murra/  f^Elibank,  10  Ves.  84,  from  all 
which  it  appears  that  childrea  have  ao 
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aqotty  after  tba  death  of  the  mother,  un- 
less there  has  been  a  contract  in  her  life- 
time. 

70.  As  to  tlu  cases  where  a  husiband 
becomes  bankrupt  before  he  hoe  received 
his  un/e^s  ptjrtionj  and  the  equity  »/"  Jire- 
vidingfor  heVj  to  which  his  assignees  are 
subject^  vide  ante,  tit,  Bankrupti  see.  vi. 
(c)  et  post,  sec.  is.  ^ 

71*  And  how  far  the  choses  en^  action 
or  possibilities  of  thenmfe  shaii  pass  by 
the  commissioners*  assigmmeni  upon  the 
bankruptcy  of  the  hu^md^  vide  ante,  tit. 
Bankruptcy,  sec.  vii. 

72.  Feme  mortgagee,  in  fee  of  a  copy- 
hold estate  married,  and  died  ;  the  court 
would  not  decide  whether  the  husbanfd, 
as  the  wife's  administrater,  or  the  heir, 
should  have  the  benefit  of  the  mortgage, 
there  being  do  covenant  to  pay  the  mo- 
ney. Turner  v.  Crane^  £.  10S3.  1  Vern. 
170.  Et  vide  ■  ■  ■'  v.  Hicks,  1  Vern. 
412.  Baker  v.  Thornbury,  i  Ch.  Rep. 
283.    IVoyes  v.  Ellis,  2  Ch.  Ca.  22a 

73.  A  widow  before  her  second  mar- 
rii^,  without  the  privity  of  her  intended 
husband,  assigned-  a  term  in  trust  for 
herself  and  child:  Held  good,  but  a 
power  reserved  to  dispose  of  the  remain- 
der of  the  term  after  the  decease  of  her- 
BBlf  and  child,  held  void ;  for  not  being 
disposed  of  before  marriage,  it  vested  in 
the  husband.  Blithe's  Co.  E.  1685.  2 
Freero.  91^  92.  As  to  cases  of  fraud  on 
marriage  contracts,  vide  post^  tit.  Mtur^ 
riagCf  iii. 

74.  Money  awarded  to  the  husband  in 
right  of  his  wife,  will  go  to  bis  exe- 
cutors if  he  dies  before  payment,  for  the 
award  is  such  a  judgment  as  changes  the 
property*  Oglcasder  v.  Baston^  E.  l686. 
1  Vern.  396. 

75.  A  man  may  sue  alone  for  a  debt 
due  (o  his  wife  on  bond,  and  if  be  dies 
it  will  go  to  his  executor ;  but  if  he  sues 
jointly,  and  recovers  judgment,  and  dies, 
St  will  survive  to  the  wife.  S.  C.  et  vide 
Garforth  v.  Bradley,  2  Ves.  6r(^ 

76.  A  debt  due  fo  a  man,  jure  uxorisy 
is  considered  as  originally  due  to  him 
within  7  Jac.  1  c  15.  and  tlierefore  seisa* 
ble  on  an  extent*  Reg.  v.  Thornton^  U. 
1708.    Parker  271* 

77*  Feme  entitled  to  a  portion  after 
her  mother's  death,  and  no  interest  pay- 
able in  the  mean  time  ;  decreed  (by  her 
consent  after  marriage)  that  her  husband 
may  have  a  moiety.  Butler  v»  Duncomb^ 
T.  17X8,  2  Vern.  762. 


78.  A  note  given  to  tlie  wife,  in  the 
husband's  litts-time,  for  money,  is  part  of 
tlie  husbandV  assets.  Hodges  v.  Bever* 
ley,  H.  1724.  Bunb.  188. 

79«  A*  survived  her  first  husband,  who 
left  her  a  legacy,  but  she  married,  and 
died  before  it  was  paid  to  her  second 
husband ;  then  he  died,  the  legacy  being 
unpaid ;  tlio  second  husband  had  an  ab>^ 
solute  interest  in  the  legacy,  by  surviviag 
his  wife,  and  her  administrator  de  bonis 
nan  is  only  a  trustee  for  the  administra- 
tor of  the  husband ;  for  husband  and  wife, 
during  coverture,  are  but  one  person, and 
the  husband  surviving  has  an  exclusive 
right  to  admin  bter.  Humphrey  v.  BvU 
leny  E.  1 737.  J  Atk.  458^ 

80.  Baron  and  (eme  covenanted  before 
marriage  to  release  the  right  under  the 
custom  of  London,  to  be  derived  fron 
the  wife's  father ;  the  husband'r  release 
shall  bind  the  wife,  and  an  award  to  the 
contrary  shall  he  set  aside.  Medeaife  v* 
Alsdcalfcy  T.  1737.  1  Atk.  63. 

81.  A.  gave  a  part  of  his  personat  e§« 
tate  to  B.  bis  daughter,  who  married,  and 
joined  her  husband  C.  in  an  assignment 
of  this  legacy,  in  trust  for  their  daughter. 
C.  died  before  the  money  was  reduced 
into  possession.  B.  married  D.  who  sur- 
vived her ;  Per  euriamj  if  B.  had  con- 
tinued a  widow,  slie  would  have  been  en- 
titled, and  no  notice  would  have  been  ta- 
ken of  her  daughter's  interest.  Grosvenot 
v.  Lane,  E.  1741.  2  Atk.  180. 

82.  If  a  bond  be  given  to  a  fpme  sole, 
she  and  her  husband  after  marriage  must 
join  in  the  actiep,  otherwise,  if  gnre»  W 
the  wife  after  marriage,  for  then  the  hus- 
band may  maintain  an  action  alone.  Batve 
v.  Dandy y  T.  1741.  2  Atk.  308. 

83*  Where  there  is  a  bond  debt  to  the 
wife  dum  sola,  and  the  husband  receives 
it  at  law,  the  court  will  not  grant  an  in- 
junction, for  the  action  was  proper.  Jeuh 
son  V.  MotiUon^  M.  1742.  2  Atk.  417- 

84.  Where  tlie  ecclesiastical  comt  has 
consented  that  a  husband  shall  receive 
his  wife's  portion,  equity  has  granted  an 
injunction  to  stay  proceedings  there* 
S.  C. 

85.  A  husband  recovers  judgment  for 
the  wife's  debt,  and  dies  before  execution ; 
she  is  entitled  to  the  money,  and  not  his 
executor.  Bond  v.  Bimmandsy  H.  1743. 
3  Atk.  20. 

86.  Where  a  wife  has  a  demand  in  her 
own  right,  and  the  husband  applies  for  ft, 
the  court  will  t^ba  care  of  her,  if  ne 


244 


BARON  AND  TOME  Itt 


Wifth  Eitate^  how  reduced  into  Possession  by  llushand. 
s^ttleiiaeDt ;  but  where  the  wife's  father,  sideration.     Like  v.  Beresftnrd,  T.  1797- 


on  marriage,  covenanted  with  the  hus- 
band, it  never  was  the  wife's  debt.  Brett 
\*  Forcer y  II.  1746.  3  Atk.  403. 

87*  A  trust  created  by  the  husband  of 
the  wife's  estate,  not  being  deemed 
fraudulent  against  creditors,  er  a  subse- 
quent purchaser,  equity  wiU  not  carry  it 
further,  though  voluntary  couveyances 
are  generally  held  fraudulent  against  pur- 
chasers. White  V.  SansumyU.  1746.  3 
Atk.  410.  412. 

88.  Though  a  husband  died  before  he 
took  out  administration  to  his  wife's  es- 
tate, it  shall  go  to  his  representative,  for 
it  is  vested  in  him  at  her  death  ;  but  had 
the  wife  survived,  her  choses  en  action, 
not  reduced  into  the  husband's  posses- 
sion, would  have  survived  to  her.  Elliot 
r.  Collier,  T.  1747.  3  Ark.  526,  527. 

89.  A  husband  assigned  bis  wife's 
ehoses  en  action,  for  the  benefit  of  an  un- 
provided child  by  his  former  marriage ; 
the  consideration  of  natural  love  and 
affection  held  not  good.  Beckett  r.  Beck- 
e«,M.  1760.  1  Dick.  340. 

90.  By  agreement  before  marriage  the 
husband  may  renounce  his  right  to  the 
wife's  property.  Hoare  v.  Hoare,  E* 
1790.  2  Ridgw.  P.  C.  278. 

91.  Where  a  husband  died  before  re- 
ceipt of  money  ordered  to  be  paid  to  him 
In  right  of  his  wife,  decreed  to  his  execu- 
tors as  a  vested  interest  in  him.  Heygate 
V.  AnnedeyyT,\79\*  3  Bro.  C.  C.  S&2. 

92.  Where  a  husband. has  assigned  his 
wife's  property  for  a  valuable  considera- 
4ioD,  Araen^  M.  R.  considered,  that  the 
assignee  takes  it  subject  to  (he  same 
equity  to  which  it  was  subject  at  the 
time  of  the  husband  ^s  assignment.  Roberts 
V.  Roberts,  H.  1796.  2  Cox  422. 

93.  By  marriage,  a  husband  acquires 
an  absolute  property  in  all  his  wife's  per- 
sonal estate,  capable  of  immediate  and 
tangible  possession  ;  but  if  it  can  be  re- 
duced into  possession  by  action  only, 
either  at  law  or  in  equhy,  he  has  only  a 
qualified  interest,  such  as  will  entitle  htm 

vto  make  it  absolute  by  reducing  it  into 
possession ;  but  if  he  does  not  do  so,  it 
will  survive  to  the  wife  as  her  chose  en 
action.  Langham  v.  Nenny^T.  1797 •  3 
Ves.  469. 

94.  A  settlement  of  the  property  of  a 
feme  covert,  ward  of  the  court,  and  of  all 
the  dividends  and  interest  accrued,  was 
directed  In  this  case,  in  opposition  to  the 
iiusband's  gssignroent  for  a  valuable  con- 


3  Vei.  506.  As  to  a  particular  assign- 
ment by  the  husband  fur  a  valuable  coo- 
sidcraiion,  vide  Burdon  r.  Dean,  3  Ves. 
607.  Oswell  r.  Probert,  2  Ves.  jun.  680. 
Brown  v.  Clarke,  3  Ves.  166.  Freeman 
9.  Parsley,  3  Ves.  421. 

95.  A  husband  is  entitled  to  the  in* 
come  of  his  wife^s  equitable  iniarest, 
unless  he  has  received  some  fortune  with 
her,  or  has  misbehaved,  as  by  running 
away  with  a  ward  of  the  court.  Macawley 
v.  Philips,  T.  1798.  4  Ves.  15. 

96.  Bill  by  a  husband  to  have  his  wife's 
portion,  part  of  which  was  invested  in 
stock,  mude  up  money,  on  the  ground 
either  of  express  contract  or  represen- 
tation upon  which  the  marriage  took 
place,  was  dismissed  :  the  description  by 
the  articles  though  generally  **  the  som 
of  4000/."  referring  to  that  som  as  ia  set- 
tlement ;  and  the  representation  under 
circumstances  not  amounting  to  a  war- 
ranty; and  proceeding  upon  a  common 
mistake.  Ainslie  v.  Medlycott,  T.  1803. 
9  Ves.  13. 

97.  F.  A.  being  entitled  for  her  life  to 
dividends  of  stock  invested  in  trust  for 
her,  married  I.  S.,  who  assigned  part  of 
it)  and  A.  B.  became  bis  surety.  I.  S. 
then  went  abroad,  without  making  any 
provision  for  his  wife,  whereupon  A,  B. 
the  surety,  filed  a  bill  to  enforce  the  bus* 
band's  assignment,  as  an  indemnity  to  him 
against  past  and  future  payments,  and 
the  same  was  established,  but  upon  a  bill 
filed  on  behalf  of  the  wife,  the  court  di- 
rected the  remainder  not  assigned  to  be 
paid  to  her.  Wright  v.  Morhy,  and  Afor- 
ley  V.  8t.  Alban,H.  1805.  11  Ves.  12. 

98.  Trust  by  will  as  to  a  moiety  of  the 
share  of  testator's  married  daughter  A. 
for  her  separate  use,  and  not  to  be  subject 
to  the  controul,  &c.  of  B.,  her  presetit  or 
any  future  husband,  remainder  to  lier 
husband  B.  for  life,  remainder  for  all  tho 
children  of  A  ,  and  in  case  there  shall  not 
be  any,  or  all  shall  die  before  21,  for  the 
survivors  of  B.  and  A.  his  wife,  his  or 
her  executors,  &c.  and  as  to  a  moiety  of 
each  of  the  shares  of  each  of  his  two  un- 
married daughters,  ^^  upon  the  like  trusts- ' 
under  the  like  restrictions"  as  described 
concerning  the  shares  of  A.  *'  so  and  in 
such  manner  as  that  the  same  may  be 
secured  for  the  benefit  of  his  said 
daughters  and  their  children^  and  not 
be  subject  or  liable  to  the  controul  of 
any    husband    they    may    happen    to 
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ttarry^^  one  of  the  annarried  daughters 
having  married  and  died  without  issue, 
her  husband  'surviying  was  held  not  enh 
titled  to  any  interest  in  the  moietyy  Ae 
subject  of  the  trust  created  by  the*  will. 
Jvdd  ▼.  Wyait^  T.  1805. 11  Ves.  483. 

99.  A  legacy  given  to  a  mairied  wo^ 
nan  subject  to  a  life  interest,  was  with 
consent  during  the  existence  of  such  Hfe 


wife's  fortune,  in  case  of  bankruptcy  of 
the  husband,  though  in  the  form  of  a  bond 
by  him,  is  void  as  against  creditors,  be- 
cause it  roust  be  considered  as  the  bus* 
band's  bond,  and  affecting  his  property. 
Eip.  HodgsoHj  T.  1812.   19  Ves.  206. 

103.  Husband  and  wife,  assigned  her 
reversionary  interest  in  stock  as  a  seco* 
rity  for  an  annuity  granted  by  the  hus- 


interest,  paid   to    the   husband  :  this  is  I  band,  who  afterwards  took  the  benefit  of 


such  a  reduction  into  possession  as  will 
bar  the  wife's  right  by  survivorship.  Hot- 
wtii  v.  EarUy  T.  1806. 12  Ves.  473. 

100.  But  posseaiion  by  the  husband  as 
executor  and  trustee  is  not  such  a  reduc- 
tion into  possession  of  the  wife's  share  in 
the  residue,  as  will    entitle  him  against 

^her  right  by  survivorship.  BtUcer  v.  /fa//, 
T.  1806.  12  Ves.  497-  Wally.  TomOu' 
son,  E.  1810.  16  Ves.  413. 

101.  On  marriage  a  settlement  was 
made,  giving  back  to  the  wife  her  origi>- 
nal  fortune  after  her  husband's  death, 
and  which,  int,  al,  contained  a  covenant 
from  the  husband,  that  if  his  wife  should 
receive  a  reversionary  interest  to  which 
she  was  entitled  under  a  will,  it  should 
go  on  the  same  trust  as  the  rest  of  the 
settled  property.  The  husband  becoming 
bankrupt,  the  wife  has  no  claim  upon  that 
reversionary  fund  against  the  purchaser 
under  the  commission,  for  her  right  did 
not  commence  till  afler  her  husband's 
death,  and  his  was  absolute.  Bm$cvi  v. 
SerrajT.  1807%  14  Ves.  313. 

102.  A  settlement  on  marriage  of  the 


an  insolvent  act,  and  a  general  assign- 
ment was  made  of  his  property :  then 
the  person  on  whose  death  the  wife  was 
to  take,  died,  afterwards  the  husband  died, 
without  having  done  any  other  act  to  re- 
duce the  stock  into  possession:  Held, 
that  the  wife  was  entitled  by  survivorship 
against  both  the  particular  and  the  gene- 
ral assignee.  Homd^y  v.  Luj  T.  1816. 
2  Madd.  16.  Vide  Mitford  v.  Mitibrd, 
9  Ves.  87*  Woodbinds  o.  Crowcher,  12 
Ves.  174. 

104.  E.,  the  father  of  N.,  after  her 
marriage  drew  a  dieck  in  her  favour 
upon  his  bankers  for  10,000/.,  ibr  which 
the  bankers  gave  her  a  promissory  note  ; 
1000/.,  part  of  the  principal  money,  on 
the  note  was  paid  to  her  husband,  and  ho 
also  received  the  interest  due  on  the  note 
to  the  time  of  bis  death :  Held,  that 
upon  hie  decease,  his  wife  was  entitled  to 
the  note  as  a  ekott  en  action^  which  had 
survived  to  her.«  Noih  v.  Nash,  T.  1817. 
2  Madd.  153.  FtM/«  P^illiskirk  e.  Pluck- 
well,  cited  2  M .  &  S.  396.  Wildmau  v. 
Wildman,  9  Ves.  176.    ' 
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Of  the  Acquiremtnti  of  the  Wife  after  Marr%ags.{Q)'    Wheft' she  '  thatt  he 

cowidered  as  a  Feme  Sole  during  Voverture.(b)  / 


{a)  Of  the  Acquirements  of  the  fVife\ 
after  Marriage* 

105.  Where  a  legacy  is  given  to  difeme 
eovertf  payment  to  her  alone,  without  her 
husband,  is  not  good.  Palmer  v.  Trevor, 
M.  1634.  1  Vern.26l. 

lOG.  A  voluntary  bond  by  a  husband, 
not  indebted,  to  make  his  wife  a  jointure ; 
the  jointure  was  made,  and  the  wife  evict- 
*ed  ;  her  giving  up  the  bond  during  cover- 
ture shall  not  bind  her,  but  she  shall  have 
her  jointure  made  good  out  of  her  hus- 
*band's  personal  estate.  Beard  Yf  Nutt* 
hall^  H.  1686.  1  Vern.  427* 


107-  A  copyholder  for  life,  where  by 
the  custom  there  is  a  widow's  estate, 
agrees  to  sell  for  his  own  life  and  his 
widow's  ;  the  widow  is  not  bound.  Mus^ 
grave  V.  Dashwoody  E.  1688. 2  Vern.  45« 

108.  A.  purchased  a  walk  in  a  chasOi 
and  took  the  patent  to  himself,  his  wife, 
and  I.  S.,  and  to  the  survivor  for  life. 
A.  died  indebted ;  the  wife  shall  have 
the  benefit  of  the  patent  for  her  life,  ai 
she  cannot  be  a  trustee  for  her  hip- 
band  ;  but  secus,  as  to  I.  S.  Kingdome 
V.  Bridges,  T.  1688.2  Vern.  67. 
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'  109.  A.  purcfaaied  »  coDyhold,  mod 
took  tho  turronder  to  himself  hit  wife, 
and  daaghteri  and  their  heirs  ;  A«  end  hit 
wife  take  ooe  moiety  by  antiretiet  at  one 
penoD,  aad  the  daaghtar  takes  the  other; 
A.  mortgaged  his  esiatOy  aod  diad ;  the 
mortgage  b  void,  and  aoieiief  in  e^aity. 
Ba4£ ^. AfiAnm^Vi.  I69a2  Vara.  144. 

110.  Bequest  of  a  personal  estate  to  a 
fan€  cmtari  for  her  seperate  nsoi  withont 
naming  trosleesy  whethar  this  shall  bar 
the  bnsbead  T  Diifr.  in  MSarncf  ▼•  Harve^f 
T.  mo*  2  Yarn.  659.  |  but  this  point 
seems  now  settled ;  eilt  Bonnet  9*  Davis, 
p0$l,  pi.  119.  Rolfe  V.  Bndder,/mf,  pL 
117.  jDarley  t^*  Darleyipasl,  pi.  132. 

111.  A  wife  having  power  to  dimose 
of  the  personal  estate  which  she  had  he- 
fore  marriage,  afterwards  got  •  large  per- 
sonal property  privately  on  her  father's 
^eath,  which  sho  concealed  from  her  hus- 
band, and  disposed  of  to  charities  ;  this 
ahsJl  not  be  made  good  to  the  husband, 
ao  asto  disappoint  the  charities.  Pt/- 
kingUm  V.  CtUhkerUBM^E.  17 lU  1  Bro. 
P.  C.  387. 

113.  A  wife  craelly  treated  bjr  her 
husband,  became  entitled  to  3000/.,  as 
her  slwre  of  her  intestate  mother's  Mtate ; 
tho  intarest  of  the  mooey  shall  be  paid  to 
the  wife  for  her  separste  use,  then  to  the 
husband  for  life,  and  the  principal  to  the 
children,  if  any ;  andJf  not,  to  the  survi- 
vor. MckoU  V.  Daweri^  £.  1711*  2 
Vem.  671* 

113.  A.  by  will  gave  30M.  to  a  feme 
covert^  payable  out  of  a  reversion  of  land, 
but  created  no  separate  trust ;  the  hus- 
band assigned  this  legacy  to  trustees  for 
his  children,  and  by  will  bequeathed  it  in 
tike  manner ;  decreed  a  good  assignment, 
and  that  he  had  a  power  to  extinguish  or 
release  the  legacy,  which  he  by  will  eon- 
firming,  had  bound  his  wife*  Aikins  v. 
Jktwbury,  M.  1714.  Glib.  £q.  Rep. 
88. 

.  114.  Where  the  restiehirai  of  a  testa- 
tor's estate,  beqoeatlied  to  a  feme  covert y 
{s  not  collected  and  reduced  to  a  cerUinty 
in  her  life-time,  it  n  not  a  vested  interest, 
but  remains  a  chose  en  actiont  and  -shall 

fo  to  the  administrator  of  the  wife.  Am^ 
urst  V.  Selby,  i  1  Via.  377.  pl.  8. 
1 15.  A  large  le^cy  was  left  to  defeo« 
dant*s  frifef  for  which  he  4Ued  in  the  spi- 
ritual court ;  testator's  executors  filed  a 
bill  for  an  injunction  against  the  husband ; 
j^r  curiaiii,  the  money  shall  be  secured 


to  tho  wife,  whosoever  may  be  plaintiff 
to  ask  it  in  equity.  Oardeiur  v.  WMerf 
H.  17S2.  1  Stra.  503: 

116.  A  feme  caoeri  having  a  separata 
estate  borroared  money  on  bond,  and  died 
ten  years  after^  the  husband  possessed 
himself  of  her  effects^  and  insisted  on  the 
statute  of  Itmiutioas.  Decreed,  thovbond 
shall  be  satisfied  oot  of  the  wife's  assets 
lolt  by  will.  Norton  yf.  7Wosf/e,.T.  1723. 
2  P.  W.  144. 

1 17*  Bequest  of  a  bond  to  a/eme  cocort 


for  her  separate  use,  is  as  much  her 
party  as  if  vested  in  trustees. 
BrnddeTf  H.  1724.  Bunb*  187. 


r  nro- 
if  vested  in  trustees.    Rolfe  v. 

118.  Afemo  covert  after  marriage  had 


a  large  aaeassion  of  fortune,  and  though 
her  husband  made  a  new  settlement,  ani 
increased  her  iointure,  yet  equity  would 
not  take  from  her  what  the  law  gave  her. 
Lannog  v.  Lannoy^  T.  1725.  Sel.  Ch.  Cs. 
48. 

tl9.  A.  devised  lands  to  his  daughter 
9Lfeme  covert y  in  fee,  for  her  separate  use, 
but  did  not  appoint  any  trustees  $  tho 
husband  became  bankrupt;  the  lands 
shall  not  be  subject  to  the  bankruptcy, 
for  equity  will  supply  the  want  of  trus- 
tees, and  protect  the  wife.  Bennet  v. 
Daviiy  M.  1725.  2  P.  W.  316. 

120.  A.  after  marriage,  purchased  a 
teroi  to  himself  and  wife,  and  the  survi- 
vor. A.  mortgaged  the  term  with  provi- 
so, to  be  void  on  payment  of  the  money 
by  either  of  them,  or  the  executors  of 
either, and  that  the  husband,  his  executors, 
&c.  should  quietly  enjoy  till  default ;  the 
husband,  seven  vears  after,  died  indebted : 
Decreed,  that  this  settlement,  being  after 
marriage,  was  voluntary,  aod  the  equity 
of  rodemptipo  tfeing  reversed  to  both,  was 
assets  to  pay  the  husband's  debts.  Watte 
v.  Thomasy  T.  1726.  2  P.  W.  364. 

121. 1.  S.  devised  100/.  ntr  annum  to 
bis  son  A.  and  B.  his  wife,  tor  their  Hves^ 
viz.  40/.  to  A.,  and  60frto  B.— A.  died  ; 
B«  shall  take  the  whole.  Cooper  v.  8cott. 
H.  1731.  3  P.  W.  121.  . 

122'.  I.  S.  by  will  gave  his  daughter  A., 
the  wife  of  B..  all  his  jewels,  household 
goods,  &c.  to  be  at  her  disposal,  and  do 
therewith  as  she  should  think  fit.  B.  be- 
came bankrupt;  this  bequest  shall  not 
pass,  by  the  commissioners*  assignment, 
for  it  is  to  the  separate  use  of  the  wife. 
Kirk  V,  Patdiny  1733,  7Vin»  95.  pl.  43. 

123.  L.  5.  gave  4000/»  ii|  trust  for.  the 
separate  use  Ota /eme  cor^r//  the>.  court 


y 
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^uM  not  allow  the  money  to  be  paid  to 
her  hasbandy  though  she  attended  in 
court  and  consented.  Blackwood  ▼.  Nor- 
risjM.  1734^  cited  in  Penn  v.  Peacdck^ 
Ca.  Temp.  Talb*  43. 

124.  A.  gave  the  residoe  of  her  per* 
sonal  estate  to  B.,  not  knowing  she  was 
married ;  the  husband  of  B.  agreed  to 
tnake  a  setdement,  but  died  before  it  was 
done ;    B.  administered.    Ld*   T%tartouf 


1 32.  If  an  estate  to  given  to  a  husband 
for  the  livelihood  of  bis  wjfe>  be  will  be 
a  trustee  for  her  separate  usoi  and  lech* 
nical  words  are  not  necessary  to  create 
a  separate  trust ;  **  Uveiikood'^  is  enough 
here  to  show  the  testator^s  intention. 
DaHey  v.  Barley ^  M.  1746.  8  Atk.  399. 

133.  Wife  cannot,  during  coverturoi 
acquire  any  property  distinct  fi*om  her 


husband.     Coomes  v.  BlHngf  £.  1747* 
decreed  the  whole  to  be  .the  property  off  3  Atk.  €1^6. 
the  wife  as' survivor.    Fort  v.  Port^  H.        134.  If  a  gift  by  a  husband  te 


1735.  Ca.  temp.  Taib.  171. 

125.  Plaintiff  gave  a  feme  cotert  a 
promissory  note,  and  a  bill  was  brought 
to  discover  the  consideration;  but  the 
husband  dying  before  answer,  the  suit 
was  abated,  for  a/eme  covert  can  have  no 
separate  property.  Leigkiboum  v.  Hoiu 
day,  £•  1740.  2.  £q.  Ah.  1.  pi.  5. 
,  126.  A  legacy  of  60/.  was  given  to  a 
feme  covert^  but  her  husband  died  be- 
fore It  became  payable :  Held,  this  was  in 
nature  of  a  chose  en  action^  and  shall  sur- 
vive to  the  wife  :  for  it  can  not  be  pre- 
sumed  that  the  husband  had  released  it. 
Brotherow  v«  Hoodj  E.  1740.  2  Com. 
Rep.  7«5. 

127-  A  husband  borrowed  money  on 
his  note,  and  promised  to  assign  his 
wife's  mortgage  as  a  security:  Held  a 
disposition  of  her  chose  em  action^  pro 
tantOf  and  that  the  surplus  belonged  to 
the  wife.  Bates  v.  Dandy^  T.  1741.  2 
Atk.  207. 

128.  A  wife  bad  a  freehold  rent  charge 
devised  to  her  for  life ;  her  husband  may 
distrain  for  It  during  coverture,  bat  can- 
not convey  it  away,  for  she  may  be  en- 
tided  to  it  wholly,  by  surviving  him. 
Pitzerv.FHzery  H.  1742.  2  Atk.  511. 

129.  A  wife  cannot  change  the  nature 
of  her  estate,  after  marriage,  for  being 
under  coverture,  she  cannot  contract. 
Oldham  v.  Hughes^M.  1742.  2  Atk.  452. 

130.  Where  a  wife  has  a  power  to 
dispose  of  her  separate  estate,  her  dispo« 
sition  of  it  must  be  by  arts  strictly  pur- 
suing the  power.  Ross  v.  Ewer^  T.  17^4. 
3  Atk.  601.  Burnett  v.  Jfaxn,  M.  1748. 
1  Ves.  157. 

131.  Diamonds  ^ven  to  the  wife  by 
Ihe  hnalMind's  ftither  on  marriage,  are  her 
separate  property,  and  so  is  a  present 
from  a  stranger  during  coverture,*but  not 
so  clear  a  case.  Trinkets,  given  by  a 
Ynisband  to  his  wife,  are  her  separate 
property,  and  so  determined.  Qraham 
V.  Loadonderry,  M.  1746.  3  AxK  393. 


his  wife 
be  made  to  a  trustee  for  her  separate  usog 
in  possession,  it  will  be  good,  til  sdnUs. 
S.C. 

135.  A  wife  seised  of  a  copyhold 
estate,  without  her  husband  joininff,  bot 
in  his  presence,  surrendered  it  to  the  use 
of  her  will,  and  devised  it  to  A. ;  th^ 
fact  of  the  sunender  not  being  before 
the  court,  it  was  sent  to  be  tried,  but  Ld. 
Ch*  thought  the  surrender  good,  or  the 
steward  would  not  have  taken  it  in  the 
husband's  presence.  Taylor  ▼.  PhiDipsp 
E.  1749.  1  Ves.  229. 

136*  Though  a  husband  cannot  by  law 
assign  a  wife's  possibility^  yet  equity  will 
support  such  an  assignment,  if  for  a  valu- 
able consideration ;  in  this  case  the  wifa 
had  a  legacv  of  stock,  payable  on  a  con* 
tingency,  which  did  not  happen  before  tho 
husband  became  bankrupt,  the  husband 
had  assigned  it  as  a  security  for  a  debt, 
and  the  particular  assignee  had  notice  of 
the  wife's  equity,  but  he  waived  his  se- 
curity; consequently,  when  the  stock 
came  to  the  bankrupt's  assignees,  they 
took  subject  to  the  same  equity,  and  the 
stock  was  decreed  to  be  transferred  to 
the  wife.  Gr(^  v.  Kentish^  T.  1749. 
1  Atk.  280. 

137.  Upon  a  bill  by  husband  and  wife 
for  money  in  her  right,  the  ceurt  will 
decree  it  to  them  jointly,  that  the  wil« 
may  have  a  chance  of  survivorship.  Paw- 
let  V.  Delavalf  T.  1755. 2  Ves.  669. 

138.  A.  covenanted,  on  the  marriage 
of  her  daughter,  to  whom  she  ga\%  a  por- 
tion, that  she  would  give  her  equal  to 
what  she  gave  the  test :  A.  led  her 
daughter  a  legacy,  and  sheftook  a  part  of 
the  residue ;  the  wife  survived.  Decreed, 
that  what  the  husband  had  not  reduced 
into  possession,  should  go  to  the  repre- 
sentatives of  the  wife,  thcr^  being  no  con- 
trnct  to  give  him  a  certain  rii^ht.  Oar- 
forth  V.  Bradley,  M.  1755,  2  Ves.  676. 

139.  Covenant   in  an  infant's  settle- 
ment^ that  wbatever  sbould  come  t^j^ 
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her  mother)  or  otherwiisey  should  be  bound 
thereby;  this  is  restrained  to  what  may 
come  from  the  molhec  only.  Williams 
V.   William f  E.  1782.     I  Bro.    C.  C. 

140.  A  male  infant  married  an  adult, 
who  covenanted  that  her  estate  should  be 
settled  to  certain  uses.  If  a  woman 
agrees  to  settle  her  general  ezpectattonsi 
when  th^  shall,  fall  in,  without  fraud,  qn 
her  intended  husband, the  agreement  shall 
be  executed,  and  the  husband,  when  of 
age,  shall  answer  the  contract ;  and  the 
court  rested  on  the  wife's  covenant,  for 
the  husband's  only  operated  to  take  away 
all  imputation  of  fraud.  Slocomb  v.  Glubb^ 
H.  1789.     2  Bro.  C.  C.  545. 

141.  Where  a  woman  ivho  is,  or  has 
been,  married,  is  entitled  to  a  legacy,  the 
court  will  expect  an  affidavit  that  it  has 
not  been  in  any  manner  settled,  before  it 
'Will  direct  payment.  Hough  v.  Ryley^ 
E.  1789.    2  Cox  157. 

142.  The  interest  of  a  real  and  per^- 
sonal  fund,  w«is  ordered  to  be  paid  to 
bankrupt's  wife  for  life ;  she  afterwards 
became  entitled  to  a  distributive  share  of 
an  intestate's  estate;  this  is  not  a  now 
interest  arising  to  the  bankrupt  on  ber 
death,  but  vested  at  the  death  of  the  in- 
testate, and.  shall  go  to  his  assignees. 
Rohinwn  v.  Taylor y  T.  1789.  2  Bro.  C. 
C.  589. 

14S.  A  wife  became  entitled  to  a  dis- 
tributive share  of  a  personal  estate ;  the 
husband  and  wife  being  inhabitants  of 
Prussia,  the  court  doubted  whether  to 
make  a  settlement  on  the  wife^  or  order 
the  whole  to  the  husband  ;  it  was  referred 
to  the  master,  to  inquire  what  was  the 
law  of  Prussia  in  such  cases ;  and  the 
court,  after  enquiring  into  the  custom  of 
London,  ordered  the  whole  to  be  paid  to 
the  husband.  Sawyer  y.  Shuie^T.  1792. 
1  Anstr.  63^  Campbell  v.  French^  H. 
1707. _    3  Yes.  323. 

144.  Where  money  is  declared  due  a 
wife^  the  court  will  not  order  it  to  be  paid 
to  her  trustees  on  motion,  till  the  master 
has  made  hb  report  on  the  settlement. 
Ilardwick\.Mynd,T.  1793.  1  Anstr. 
274. 

145.  Husband  and  wife  by  indenture 
assigned  in  trust  for  the  husband,  per- 
sonal property  bequeathed  to  the  wife ; 
the  husband,  by  will,  gave  his  real  and 
personal  estate  iu  trust  for  his  wife  for 
life,  remainder  over,  and  died;  on  the 
Ujl  of  the  wife  and  her  second  husband, 


the  assignment  was  delivered  op  to  *bir 
cancelled,  on  their  waiving  a|l  benefit  -uii* 
der  the  first  husband^s  will«  Wrigki  v. 
RutteryT,  1795.    2  Ves.  jun.  673. 

146.  An  action  will  not  lie  by  a  hus- 
band against  an  executor,  for  person- 
al property  bequeathed  to  hts  wife.*-^ 
S.  C. 

147.  Testator  having  proved  the  value 
of  several  annuities  secured  to  the  sepa- 
rate use  of  his  wife,  under  a  commissioa 
against  the  grantors,  his  assets  were 
charged  with  the  dividends  only ;  but  the 
claim  of  his  widow  to  those  dividends, 
as  a  gift  by  him  to  her,  failed,  there 
being  no  trustees,  and  the  evidence  not 
even  j^fibrding  ground  to  direct  an  issue* 
McLean  v.  Langlands^  M.  1799.    5  Ves. 

148.  A  legacy  to  a  married  woman  is 
not  sufficiently  reduced  into  possession 
by  ao  executor's  appropriation  of  a  mort- 
gage to  the  same  amount,  so  as  to  pre- 
vent her  survivorship  upon  her  husband's 
death.  Blount, v.  Bestland^T.  1800.  $ 
Ves.  515. 

149.  A  husband  cannot  now  maintaia 
an  action  for  a  legacy  in  right  of  his  wife* 

•!)•  !/• 

150.  A  married  woman  carrying  00 
trade  without  the  interference  of  her  hus- 
band, who  resided  in  a  different  part  of 
the  kingdom,  advanced  money  to  the  plain- 
tiff for  the  purchase  of  a  share  in  the  lot* 
tery,  upon  an  agreement  with  him  tffat 
half  should  be  considered  a  loan  to  him, 
and  that  they  should  be  jointly  concerned 
in  the  adventure :  Held,  that  the  wife's 
money  being  that  of  the  husband,  the 
produce  of  the  lottery  prize  belonged  to 
him  also,  and  plaintiff's  bill  for  a  moiety 
of  the  prize  was  dismissed.  Lamphir  v. 
Creedy  T.  1803.     8  Ves.  599. 

151.  Stock  was.  transferred  into  the 
name  of  a  married  woman,  as  next  of 
kin  of  an  intestate ;  her  husband  died 
without  having  done  any  act  referring  to- 
it,  except  signing  partial  transfers  by  her : 
Held,  that  this  stock  survives  to  the 
wife :  Held  also,  that  the  power  of  the 
husband  to  dispose  of  this  description  of 
property  does  not  necessarily  determine 
that  it  is  to  vest  absolutely  in  him ;  fo^ 
though  he  may  dispose  of  his  wife's  term, 
or  may  foifett  it,  or  it  may  be  taken 
in  execution  for  his  debt ;  yet  it  is  not 
so  absolutely  his.  as  to  be  transmissible 
to  his  representative  against  the  claim  of 
the  wife  surviving.     Wildman  ▼•  WUd-- 
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«i«i,M.  1803.    9  Ves.  174.     Fide  Mit- 
ford  9.  Mitford,  9  Ves.  87* 

152*  A  settlement  was  made  by  a  bas- 
band  in  coasideratiou  of  the  fortune  be 
would  receive  with  his  wife  in  marriage ; 
but  no  intention  was  expressed,  or  could 
beimportiul  from  the  settlement,  that  he 
should  be  benefited  by  any  future  ac- 
cession. The  wife  afler  marriage  took 
a  subsequent  int^rest  arising  to  her  as 
next  of  kin  :  Held,  that  she  was  entitled 
to  an  additional  provision,  even  as  against 
the  assignees  under  the  bankruptcy  of  her 
husband,  and  a  claim  by  the  administra- 
tor of  the  interest  of  a  debt  duo  from  her 
husband  to  the  estate  of  the  deceased, 
cannot  be  set   off  against  her  right. — 


and  by  will  bequeathed  this  100/.  :-* 
Held,  a  good  appointment  in  equity* 
Bletsee  v.  Sawyer j  T.  1684.  1  Vern. 
244.  But  by  a  subsequent  determination 
in  S.  C.  M.  1695.  2  Vern.  328.  it  seems 
that  the  wife  was  not  to  have  a  disposing 
power  over  this  100/.  unless  she  survived 
her  husband  ;  and  it  was  there  held,  that 
the  will  of  the  wife,  as  a/emc  covert^  was 
void 

156.  Kfeme  covert  saves  money  out 
of  her  separate  estate  ;  she  may  dispose 
of  it  as  VI  feme  sale.  Gore  v.  Knight ^  H. 
1705.     2  Vern.  535.     Pre.  Ch.  255. 

157*  It  was  agreed  before  marriage, 
that  the  husband  should  have  a  .certain 
part  of  the  wife's  estate,  and  that  she 


Carr   v.    Taylor^   £.    1805.     10  Ves. (should  dispose  of  all  the  rest.      5000/. 

fell  to  the  wife  after   marriage:    He(d, 
that  she    should    have    the   disposal  of 


574. 

153.  A  legacy  was  given  to  a  married 
woman,  subject  to  a  life  interest,  but  witli 
the  consent  of  all  parties  it  was  paid  to 
faer  husband  during  the  life  of  the  person 
entitled  for  life.  This  is  such  a  reduc- 
tion into  the  husband's  possession  as  shall 
bar  her  right  by  survivorship.  Doswell 
V.  EarUj  T.  1806.     12  Ves.  473. 

154.  J.  S.  had  a  wife  (who  was  insane) 
and  one  son  ;  he  had  no  fortune  with  his 
wife  on  marriage;  but  afterwards  her 
uncle  left  her  the  interest  ef  20,000/. 
for  her  sole  use  for  her  life,  and  at  her 
decease  to  her  children.  No  commission 
had  issued.  The  wife  was  maintained  by 
her  brother  at  her.  husband's  expense, 
and  her  son  was  at  the  University.  The 
husband  maintaining  his  wife  and  receiv- 
ing her  separate  income,  would  not  be 
liable  (if  she  were  sane)  to  account  for 
more  than  one  year  ;(a)  on  a  presumed 
agreement,  to  subject  that  fund  to  the 
maintenance  of  the  family.  But  in  this 
case,  on  the  husband's  application  for  an 
allowance,  the  court  directed  an  enquiry 
as  to  part  maintenance,  and  the  husband's 


it;  (br  the  covenant  of  the  husband 
shall  extend  to  aright  infuturo.  Pitts 
or  Pott  V.  Leey  H.  1715.  4  Vin.  131. 
pi.  8. 

158.  After  the  marriage  of  plaintiff 
and  his  wife,  the  wife  took  a  real  estate 
by  descent,  whereupon  they  jointly  con« 
veyed  the  estate  to  trustees,  in  trust,  to 
permit  the  wife  to  dispose  of  it  as  she 
pleased.  By  frugality  she  saved  1400/.^ 
which  she  bequeathed  to  her  nieces, 
having  no  childien.  Decreed,  the  1400/. 
well  disposed  of ;  and  said,  that  the  pow- 
er of  disposition  being  given  after  mar- 
riage, was  stronger  than  if  given  before. 
Gold  v.  Rutland^  E.  1719.  1  £q.  Ab. 
346.  pi.  1 8. 

159.  Articles  between  husband  and 
wife  are  good  without  the  interventon  of 
trustees ;  {or  femes  covert  having  separate 
estates,  are  considered  as  feme  sole  as  to 
such  estate,  and  they  have  aji  absolute 
power  of  disposing  of  them,  notwithstand- 
ing their  coverture.  Freeman  v.  More^ 
E.  1728.     3  Bro.  P.  C.  378. 


ability  with  due  regard  to  her  comfort. (6)  "     16O.  Where  a  husband  was  attainted  of 


Brodie  v.  Barry jT.  1813.  2  Ves.  &  B. 
36.  -  Vide  {a)  Parker  v.  White,  1 1  Ves. 
225.  (6)  Att.  Gen.  o.  Parnther,  4  Bio. 
C.  C.  409. 

(b)  Where  a  Wife  shall  he  considered 

as  a  Feme  Sole,  during  Coverture* 

^  155.  The  husband    settled    lands   on 

himself  for  life,  remainder  to  his  wife  (or 

life,  agreeing  that  she  should  hold  and 

enjoy,  till  his  heir  .or  executor  should  pay 

to  her  executor,  administrator,  or  assign, 

100/.    She  died,  leaving  her  husband, 

"  Vol.  I.  36 


felony,  and  pardoned  on  condition  of  vo- 
luntary transportation,  a  personal  estate, 
which  came  afterwards  to  the  wife,  wag 
decreed  to  belong  to  her  as  a  feme  sole, 
and  was  ordered  to  be  paid  to  her  second 
husband.  Newsome  v.  Bowyer,  T.  1729. 
3  P.  W.  87,  38. 

161,  J.  S.  absconded  for  fourteen  years, 
and  on  his  return,  seized  on  all  the  pro- 
perty which  his  wife  had  got  together  at 
a  milliner,  to-  support  herself  and  chil* 
dreu.:  Held,  that  what  the  wife  had  ac- 
quired in  his  absence  was  bar  separate 
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property  J  and  that  he  should  deliver  up 
10  specie,  or  account  for  the  whole  of 
what  he  had  so  forcibly  taken.  Cecil  v. 
Juxouj  H-  1737.     1  Atk.  278. 

162.  Where  a  personal  estate  is  given 
to  a  wife  for  her  separate  use,  she  may 
dispose  of  it  as  a  feme  sole,  and  all  that 
accrues,  if  above  the  age  of  seventeen. 
Hearle  v.  Greenbank,  T.  1749-  3  Atk. 
709.     1  Ves.  303. 

163.  A  wife  having  a  power  to  dispose 
of  her  estate,  under  her  marriago  arti- 
cles, conveyed  it  by  lease  and  release  to 
trustees,  to  the  use  of  her  natural  son  ; 
afterwards  she  and  her  husband  levied  a 
fine  of  the  land  to  other  uses.  Per  curi- 
am :  The  wife  not  having  the  legal  es- 
tate, the  lease  and  release  could  not  ope- 
rate as  a  conveyance,  or  as  an  execution 
of  the  power  ;  the  estate,  therefore,  pass- 
ed by  the  fine.  Bramhatl  v.  Halij  T. 
1764.     Arab.  467. 

164.  A  wife  having  a  disposing  power 
under    her   settlement,    by  will  devised 
the  trust   of  an    estate  in  reversion,  to 
which  she  became  entitled  during  cover- 
ture, to  her  hiisbctnd :  Held,  a  good  ap- 
pointment, though  no  conveyance  of  the 
reversion  was  ever  made,  or  fine  levied. 
Wright  v.  Engle field,  M.  1764.     Arab. 
468.    Wright  v.  Ld,  Cadogaii,  M.  1766. 
6  Bro.   P.  C.  156.  which  seems  to  be  S. 
C.  and  is  thus  stated  jn  2  Cdeti  239.     A 
woman  being  entitled  to  the  trust  of  a  re- 
version in  fee  of  lands,  by  articles  pre- 
vious to  her  marnage,  reserved  to  herself 
a  power  of  disposing  of  all  her  estate  to 
such  uses  as  she  should  think  proper  :— 
Held,    that  an  appointment   afterwards 
made  by  her  in  favour  of  her  husband  and 
children  was  good,  although  no  convey- 
ance of  the  reversion  was  ever  executed : 
Held  alsy,  that  under  an  appointment  to 
all  and  every  the  daughter  and  daughters 
of  A.  and  the  heirs  of  their  body  and  bo- 
dies, and  in  default  of  such  issue,  over ; 
there  being  only  two  daughters,  and  one 
of  them  dying  under  twenty-one  without 
issue;  the  surviving  daughter  was  enti- 
tled, though  there  was  no  cross-remain- 
ders.    Vide  Wright  v.  Holford,  Cowp, 
31.    Phipard  ».  Mansfield,  ib.  797.  Wat- 
son v.  Foxen,  2  East  S6.    As  to  the  pre- 
Atumption  for  and  against  cross-remain- 
ders, vide  etiam  Perry  r.  White,  Cowp. 
777.    Atherton  r.  Pye,  4  T.  R.  710.— 
Iloe  V.  Clayton,  6  East  628.    Doe  'v. 
Webb,  2  Taunt.  234.  The  decree  in  this 
case   was   afterwards   affirmed   ia    the 


Lords,  1  Bro.  P.  C.  (T.)  486. ;  where  the 
point,  as  observed  by  Ld.  Kenyoo,  in 
Doe  V.  Staple,  2  T.  R«  695.  was  ably 
discussed  on  the  doubt  thrown  out  by 
Ld.  Hardwicke,  in  Peacock  o.  Monk,  1 
Ves.  190.  193. 

165.  A  wife  may  dispose  of  her  per- 
sonal property,  given  to  her  separate  use, 
by  her  will,  without  the  assent  of  her  bus- 

1  band  ;  iorjus  disponendi  is  one.of  the  in- 
cidents of  a  separate  enjoyment.  Fettu- 
place  v.  Gorges^  M.  1789.  3  Bro.  C.  C.  8. 

166.  A  feme  covert  is  a  feme  sole,  as 
far  as  the  instrument  creating  her  separate 
estate  makes  her  proprietor  $  and  if  she 
pledges  it  according  to  her  power,  the 
trustees  must  hold  to  the  uses  she  appoints. 
Pybtts  V,  Smithy  T.  1790.  1  Ves.  iun. 
189.  But  this  rule  does  not  extend;  to 
traqsactions  with  the  husband.  Milnes  v. 
Busky  M.  1794.     2  Ves.  jun.  498. 

167.  A  married  woman  agreed  to  pay 
her  landlord  an  additional  rent  out  of  her 
separate  estate,  unknown  to  her  husband, 
in  consideration  of  greater  repairs.  On 
her  death,  the  husband  filed  a  bill  for  a 
return  of  the  money,  suggesting  a  fraud 
on  him.  Dill  dismissed.  Masters  v.  /\i/- 
/er,  T.  1792.  2  Bre.  C.  C.  19.  1  Ves. 
jun.  513. 

168.  Where  a  wife  has  assigned  her 
separate  property,  the  assignee  may  have 
the  trust  executed  in  equity,  for  her  dis- 
position is  good  to  the  extent  of  her 
power  ;  but  a  general  creditor  cannot  in 
equity  be  paid  out  of  that  property  ;  nei- 
ther will  equity  make  good  a  contract 
against  a  married  woman,  on  which  she 
cannot  be  sued  at  law.  D,  of  Bolton  v. 
Williams,  2  Ves.  Jun.  150.  156,  4  Bro. 
C.C.S09.  3ri, 

169*  A  wife  entitled  to  the  interest  of 
money  for  life,  with  a  power  of  appoint- 
ment as  to  the  principal,  received  part  of 
the  principal  for  her  support,  and  appoint- 
ed to  her  husband,  and  died.  The  bus- 
band  cannot  claim  from  the  trustees  what 
his  wife  so  received ;  but  if  a  stranger 
had  supported  her,  the  trustees  would  have 
been  allowed  this  payment,  as  against 
the  husband.  Randall  v.  Hearle^  M. 
1794.     2  Anstr.  363. 

170.  A  bequest  of  two  bonds  and  a 
mortgage  to  a  married  woman,  with  a  di- 
rection that  the^r  should  be  delivered  up 
to  her,  whenever  she'sheuld  demand  or 
require  the  same,  b  a  bequest  to  her  se- 
parate use.    Dkam  v.  Olmiusj  T.  179^ « 

2  Cox  414. 
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VIU  Testator  gave  a/em  covert  1000/. 
stock  to  her  separate  use,  for  life,  with 
power  to  dispose  of  it  by  will,  and  io  de- 
iault  to  go  over.  This  is  ao  absolute  gift, 
qualified  only  to  exelude  the  husband  on 
the  death  of  his  wife.  UaUs  v.  Margerumj 
M.  1796-  S  Ves.  299. 

172.  A  husband  may  forfeit  or  dispose 
of  his  wife's  chattel  real  during  hor  life  ; 
if  he  do  not,  it  shall  survive  to  her ;  but 
if  ho  survive,  it  shall  go  absolutely  to 
bim.  Yet  there  are  many  obligations, 
which  do  not  survive  against  the  husband 
after  coverture.  Moody  v.  Matthews^ 
T.  1802.  7  Ves.  183. 

173.  A.  by  will  gave  to  trustees  500/. 
3  per  cent*  consols,  in  trust  to  pay  and 
transfer  the  same,  with  all  interest  and 
dividends^  to  her  daughter  B.,  the  wife 
of  W.  C,  for  her  sole  and  separate  use, 
as  she  should  direct  or  appoint y  according 
to  her  free  will  and  pleasure,  notwiih- 
standiug  her  coverture,  and  testatrix  ap- 
pointed D.  sole  executor.  D.  renounced, 
and  E.  the  son  of  testatrix,  having  admi- 
nistered, transferred  the  stock  to  W.  C. 
the  husband.  J,  F*  the  other  trustee 
under  the  will  of  A.  (who  had  refused  to 
act,)  by  his  will  gave  500/.  to  B.  C.  who 
received  the  money  and  lent  it  to  plain* 
tiff,  and  on  plaintifTs  bankruptcy  she  and 
her  husband  proved  the  debt  under  his 
commission.  B.  C.  then  made  her  will 
(reciting  her  sole  and  separate  disposing 
powers,^  wherebv  she  gave  400/.  3  per 
cent,  consols  to  plaintiff;  and  after  some 
legacies,  made  her  husband  residuary 
legatee,  and  appointed  her  husband  and 
plaintiff  executors.  By  a  codicd,  B. 
recited  her  will  and  declared  her  ftdl  ap' 
probation  thereof,  and-  then  also  reciting 
that  she  had  received  a  legacy  of  500/. 
under  tlie  will  of  J.  F.  she  disposed  of  it 
thus : — To  her  brother  £.  50/.,  to  her 
husband  250/.,  and  to  plaintiff  200/. 
Plaintiff  obtained  his  certificate  in  the 
life-time  of  B;  and  paid  20s.  in  the 
pooad«  Whereupon  he  filed  his  bill, 
praying  a  transfer  of  the  400/.  S  per  cent, 
consols,  and  payment  of  the  200/.  money 
legacy.  Defendant  C.  not  having  proved 
hn  wife's  will,  plaintiff  applied  for  admi- 
Distration  ewn  test,  annezo  ;  but  admi- 
nistration was  granted  to  G.  pro  lite  only. 
Defendant  C.    insisted  that  the   500/. 


him  from  her ;    but  £.  stated,  that  he 
transferred  the  stock  only  that  C.  might 


become  the  trustee,  and  tliat  he  never 
claimed  it  for  his  own  use,  but  treated  it 
as  separate  property.  Ld.  Eldon  thought 
the  limited  administration  granted  to  the 
defendant  G.  pro  lite,  a  very  extraordi- 
nary proceeding.  The  case  being  argued^ 
Ld.  Eldon  proceeded,  saying,  that  the 
will  and  codicil  of  B.  (the  latter  of  which, 
after  reciting  the  will,  having  the  expres** 
sion  ^  which  I  fully  approve  of,'^  would 
have  the  effect  of  a  re^piiblication)amount, 
if  of  a  testamentary  nature,  to  a  disposi- 
tion by  will  of  400/.  stock,  unquestion* 
ably  given  to  her  separate  use,  (leaving 
the  remaining  100/.  stock  to  fell  to  her 
husband,  either  by  the  will  or  jwre  mart- 
ti,)  and  500/.  money  asserted  to  be  her 
separate  property  ;  bui  in  the  first  crea* 
tion  of  that  legacy,  by  the  will  of  J.  F, 
certainly  it  was  not  given  as  such.     The 
legacy  of  500/.  stock  being  given  to  the 
separate  use  of  the  wife,  it  continued  so, 
and  the  transfer    could  not  destroy  the 
separate  trust,  unless  the   hiuband  can 
produce  clear  evidence  that  the  wife  in- 
tended, by  such  transfer,  to  destroy  it ; 
if  the  evidence  be  short  of  that,  the  hus- 
band   clearly  remains  a  trustee   in   the 
room  of  D.     The  wife,  then,  had  vested 
in  her  such  powers  as  the  nature  of  the 
property  and  the  terms  of  the  instrument 
would  give  her.    In  tills  case  the  instru- 
ment  only  expressed    a   trust   for   her 
separate    use,  without   determining    the 
powers  of  disposition, — whether  it  should 
be  by  deed,  will,  er  other  writing.     But 
the  nature  of  that  interest  is  now  well 
settled,  that  the  trust  being  for  her  sepa- 
rate use,  she  would  be  enabled  to  dispose 
by  will  if  she  thought  proper,  as  incident 
to  such  an  interest,  though  a  will  was  not 
alluded  tow     She  might  have  a  power  to^ 
dispose  by  an  instrument  not  amotiniiog. 
to  a  will,  and  which,  in  this  court,  might 
be  supported  as  a  direction  or  appoint- 
ment.   It  is  hot  necessary  to  determine 
whether,  if  she  sets  about  a  disposition 
by  will,  meaning  to  make  a  testamentary 
instrument,  and  it  turns  out  not  to  be  a 
testamentary  instrument,  that  is  a  good 
disposition,  but  it  is  necessary  to  consider 
another  question,  merely  for  the  forms  of 
the  court,  viz. ;  where  a  feme  covert  has 
the  power  by  will,  according  to  the  terms 
of  the  instriunent,  requiring  witnesses,,  to 


stock,   being  transferred  to  him  by  £.   dispose  of  personal  estates,  if  is  aeces- 
with  the  consent  of  his  wife,  was  a  gift  to  sary  to  prove,  first,  that  the  instrument 


was  in  nature  of  a  will ;  and  secondly,  if 
so,  that  it  was  attested  eo  modo,  in  which 
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the  power  required  it  to  be  attested.  For 
the  former  purpose,  it  has  been  hitlierto 
deemed  necessary  that  this  court  should 
be  satisfied  by  the  judgment  of  the  eccle- 
sidstical  court,  that  the  instrument  is  in 
nature  of  a  will.  But  this  court  has  never 
been  contented  with  thnt  judgment,  as  to 
the  circumstances  of  attestation  ;  for  after 
that  proof  in  the  ecclesiastical  court,  this 
court  aiWays  requires  the  witnesses  to  be 
examined,  in  order  to  prove  that  it  is  her 
ad,  and  will  not  trust  the  ecclesiastical 
court  with  this  conclusion,  that  because 
it  is  her  act,  and  in  nature  testamentary, 
therefore  this  court  is  of  necessity  to  hold 
it  an  appointment.  Though  in  the  terms 
of  the  power,  as  well  as  from  its  nature, 
the  attestation  of  witnesses  is  not  neces- 
sary, still  here  the  question  b,  whether 
it  is  her  direction  or  appointment  ?  Ld. 
Eldon  thought  that  the  wife's  signature  in 
this  case  ought  to  be  proved,  and  he  did 
not  see  the  distinction  upon  which,  if  in 
the  case  be  put,  the  attestation  must  be 
proved,  the  court  will  nof  also  require 
the  fact  of  signature  to  be  proved  again, 
where  the  essence  of  the  appointment 
consists  in  that  fact :  but  it  does  n«t  rest 
there ;  for  if  there  are  no  witnesses  the 
rule  of  evidence  requires  it,  if  the  objec- 
tion in  this  case  is  insisted  on ;  and  his 
Lordship  mentioned  this  to  intimate,  that 
he  did  not  acquiesce  in  the  reasoning  upon 
which  it  was  concluded  to  be  unnecessary 
that  it  should  be  proved  as  an  appoint- 
ment here.  As  to  the  money  legacy  of 
200/.  claimed  by  plaintiff,  that  rests 
upon  different  circumstances  :  as  the  im- 
plication from  the  acts  of  the  wife  is  not 
to  be  pressed  against  the  wife,  neither 
ought  implication  to  be  pressed  against 
the  husband  to  give  property  to  the  sepa- 
rate use  of  the  wife.  Evidence  equally 
clear  is  necessary  in  both  cases.  The 
legacy  of  500/.  was  given  to  the  wife; 
without  more  there  is  nothing  to  consti- 
tute a  right  to  retain  it  against  the  hus- 
band. The  executors  took  upon  them- 
selves to  place  this  money  in  the  hands 
of  the  wife ;  she  lent  it  to  plaintiff  and 
took  a  bond  in  her  own  name ;  but  the 
loan  does  not  appear  to  be  with  the  hus- 
band's privity,  neither  does  it  appear 
how  the  money  was  dealt  "with  between 
the  time  of  the  loan  to  plaintiff  and  his 
bankruptcy.  The  proof  under  the  com- 
mission is  in  terms  which  might  be  ma- 
terial if  the  effect  of  ail  the  other  circum- 
stances is  added :  in  the  proof  the  hus- 


band asserted  on  oath,  that  the  bauknipt 
was  indebted  to  him  in  money,  not  sepa" 
rate  money  which  hia  unfe  had  lent  to  the 
bankrupt  oji  separate  m&ney.  The  hus- 
band at  that  ivmt  was  a  trustee  of  the 
stock  property  of  his  wife,  and  he  might 
by  that  species  of  proof  mean,  that  as  he 
held  in  trust  what  he  had  reduced  into 
his  possession,  so  he  would  wiiat  he 
might  receive  under  the  commission  ;  but 
he  has  sworn  that  he  did  not  mean  to  be 
a  trustee,  and  if  he  is  so,  it  is  in  conse- 
quence of  a  rule  of  the  court,  and  not  of 
his  intention.  Afterwards  the  dividend 
came  home  to  his  hands  ;  but  it  is  not 
explained  that  he  received  it  to  form  a 
permanent  fund  for  his  wife,  and  it  cannot 
be  inferred  from  the  proof  alone  that  he 
intended  it  to  be  so  ;  on  the  contrary,  his 
acts  import  that  he  did  not :  his  Lord- 
ship, however,  offered  to  make  a  refer- 
ence to  the  master  if  desired.  It  was 
contended  for  plaintiff,  that  the  husband 
must  be  put  to  his  election.  As  to  which 
Ld.  Eldon  said,  all  election  goes  upon 
compensation;  if  by  a  will  which  gives 
A.'s  estate  to  B.  an  estate  is  given  to  A., 
he  may  say  he  will  keep  his  own  estate. 
The  compensation  upon  which  the  court 
goes  is  the  implied  condition,  of  which 
the  other  is  to  have  the  benefit,  that  who- 
ever takes  that  estate  in  consequence  of 
the  election,  shall  take  it  cum  onere.  An 
estate  being  given  to  a  person  who  will 
not  accept  it  upon  the  terms  of  giving  up 
his  own  estate,  the  question  is,  whether 
he  shall  not  take  it  as  heir  ?  because  it  is 
against  conscience  that  he  shall  by  his 
legal  title  disappoint  that  disposition  ;  but 
upon  that  point  Ld.  Eldon  reserved  his 
opinion.  Lord  E.  then,  adverting  to  the 
legacies,  said,  that  as  to  the  stock  the  will 
of  the  testatrix  would  have  effect ;  but  as 
to  the  money  legacy,  unless  better  en- 
quiry can  produce  other  circumstances  at- 
taching upon  it  a  trust  to  the  wife's  sepa- 
rate use,  uo  trust  has  attached  at  all.  His 
Lordship  then  declared  plaintiff  entitled 
to  the  400/.  stock, and  nothing  more.  Rich 
V.  Cockelly  Rich  v.  Hall,  E.  1804.  9 
Ves.  S69.  Vide  Fettiplace  v.  Gorges,  1 
Ves.  jun.  46.     3  Bro.  C.  C.  8. 

174.  On  a  trust  to  permit  a  married 
woman  to  receive  the  interest  or  divi- 
dends of  stock  to  her  own  use  during 
her.  life,  independent  of  her  husband, 
lield,  per  M.  R.,  that  she  is  absolutely 
entitled  for  life  to  her  separate  use ;  and 
upon  the  rule,  that  9  feme  covert  is  to  be 
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considered  as  zfeme  sole^  with  respect  to 
her  separate  property,  her  assignment  to 
secure  an  annuity  jointly  with  her  hus* 
band  was  established.  Wagsiafv.  Smith, 
T.  1804,9  Ves.  520. 

175.  A  married  woman  is  considered 
as  Rfeme  sole,  as  to  property  sefttled  to 
her  separate  use,  whether  in  possession 
or  reversion,  and  as -such  she  may  sell  it, 
if  not  particolaily  restrained  by  the  in- 
strument. Nor  is  her  consent,  on  exa- 
mination, necessary  to  pass  her  separate 
property.  Sturgis  v.  Carp,  M.  1806. 
IS  Ves.  190. 

176.  A  married  woman  was  appointed 
guardian  of  an  illegitimate  child  ;  and  the 
court  ordered  payment  to  her  upon  her 
separate  receipt.  Wallis  v.  Campbell, 
E.  I8O7.  13  Yes.  517. 

177.  Under  a  bequest  of  stock  in  trust 
to  permit  a  married  woman  to  receive 
the  dividends  for  life,  for  her  sole  and 
separate  use,  kt.  and  to  pay  the  same 
into  her  own  proper  hands,  and  that  her 
receipt  ishould  be  a  sufficient  discharge. 
A  sale  by  her  of  part  of  the  dividends 
was  established.  Browne  v.  Like,  £.  1 807* 
14  Ves.  302. 

178.  The  bond  of  ^femt  covert,  as  a 
surety,  was  enforced  against  her  se- 
parate estate  under  a  settlement  to  her 
separate  use.  Heathj  v.  Tltomas,  H. 
1809-  15  Ves.  596. 


179.  Where^a  legacy  is  left  to  a  feme 
covert,  and  the  assignees  of  the  husband 
agree  with  the  executors  on  a  claim 
made  for  a  settlement,  to  take  only  a 
part  of  the  legacy,  and  the  feme  covert 
dies,  leaving  a  child,  such  child  is  enti- 
tled v>  the  residue  of  the  legacy  under 
the  contract ;  but  the  child  of  a  feme  co^ 
vert,  a  legatee  has  no  equity  to  insist  on  a 
settlement  after  the  death  of  a  mother, 
unless  there  is  a  contract  or  a  decree  for 
a  settlement  in  her  life-time*.  Uoyd  v. 
Williams,  C.  I816.  1  Madd;  450.  Vide 
Murray  ».  Ld.  Elibank,  13  Ves.  7. 
Grosvenor  ».  Lane,  2  Atk.  180.  Milner 
V.  Colmer,  2  P.  W.  641.  Hearle  v. 
Greenbank,  3  Atk.  717.  2  Ves.  298,  and 
the  other  cases  reviewed  by  the  Vice 
Chancellor. 

180.  Bequest  to  a  feme  covert  of  a 
sum  for  her  sole  and  separate  use  and 
benefit  \  and  afterwards  a  bequest  of  the 
residue  for  her  own  use  and  benefit ;  the 
residue  was  held  not  to  be  separate 
estate  of  the  wife.  Wills  v.  Bayers^  M. 
1819-  4  Madd.  409. 


Of  the  acts  of  a  wife,  where  she  cannot 
be  considered  as  stfeme  sole,  vide,  s.  vi. 

Of  a  wife  considered  as  a  feme  sole, 
living  apart  from  her  husband,  and  hav- 
ing separate  property,  vide  s.  xiii« 


BARON  AND  FEME  V. 


Acts  of  the  Wife  dum  sola,  how  far  binding  on  the  Husband* 


181.  A.  settled  his  lands  for  payment  < 
of  his  debts ;  but  the  trustees  never  act- 
ing, his  wife,  after  his  death,  entered  and 
took  the  profits ;  she  married  a  second, 
and  then  a  third  time,  still  continuing  to 
take  the  profits.  An  Unsatisfied  creditor 
appearing,  decreed  that  the  third  hus- 
band should  account  for  what  had  been 
received  by  himself  and  the  second  hus- 
band, and  the  wife  when  sole.  Gilpin  v. 
Smith,  H.  1667.  1  Ch.  Ca.  80. 

182.  A  widow,  before  her  second  mar- 
riage, made  a  settlement  without  the  pri- 
vity of  her  intended  husband.  Set  aside 
as  fraudulent,  he  having  married  her  in 
confioience  of  having  her  estate*  IIoW' 
ard  V.  Hooker,  1 672.     2  Ch.  Rep.  81. 

183.  So,  whfuo  a  wife,  the  day  before 
her  marriage,  entered  into  a  private  re-, 


cognisance  to  her  brother,  it  was  decreed 
to  be  delivered  up.  Lance  v.  Nonuan, 
1672.     2  Ch.  Rep.  79* 

184.  A  feme  sole  bought  goods,  but  did 
not  pay  for  them  :  she  married,  and  died* 
The  creditor  brought  his  bill  for  a  disco- 
very against  the  husband,  who  demurred. 
Demurrer  overruled.  Freeman  v.  Good* 
ham  or  Goodland,  M.  1676.  1  Ch.  Ca. 
295.  It  appears  from  Lib,  Reg.  that  the 
husband  afterwards  ofiered  to  pay  for  the 
goods,  and  it  was  so  decreed  on  his  ofier« 
3  P.  W.  409.  Cn.)  S.  C. 

185.  Agreement  by  a  feme  sole,  that  if 
she  died  without  issue,  she  would  leave 
her  heir  her  land,  or  5007.  Decreed  to 
be  executed.  GoUmere  t.  Battison,  E. 
1682.  1  Vern.  48. 

186.  Upon  the  question,  how  far  a  se* 
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eond  hosband  is  liable  to  a  devastavit  and 
breach  of  trust  in  his  wife  and  her  first 
husband :  Per  cur.  Where  there  is  a 
bond  there  is  a  lien  by  deed,  and  the  se- 
cond husband  is  bound  ;  but  where  the 
debt  is  by  simple  contract,  plaintiff 
should  foHdw  the  wife's  estate  in  the 
hands  of  the  first  husband's  executor. 
Norton  yt.  Sprigg^  H.  1684/1  Vern.  309. 

187*  An  assignment  by  a  widow,  of  a 
term  for  years  in  trust  for  herself  and 
child,  is  good  against  her  second  hus- 
band ;  but  she  cannot  reserves  power  to 
dispose  of  the  remainder  aAer  marriage. 
Blithe's  Ca.  1685.  2  Freem.  91>  92. 
Hunt  V.  Matthews fU.  l688. 1  Vern.  408. 
S.P. 

188.^  A  conveyance  by  a  woman  of  her 
estate  to  trustees  before  marriage,  in  trust 
as  she  should  appoint,  without  the  privity 
of  her  intended  husband.  Decreed,  the 
husband  shonld  have  possession  of  the 
estate,  and  that  the  trustees  should  con- 
vey it  to  the  six  clerks,  subject  tp  the 
further  order  of  the  court.  Carleton  v. 
Ld.  Dorset y  H.  l686.  2  Vern.  17. 

189.  A.  married  an  executrix.  He 
shtiU  answer  for  so  much  of  the  personal 
estate  as  she  possessed,  though  he  took  it 
as  a  portion,  and  this  in  favour  of  the 
heir,  there  being  no  creditors,  Batchelor 
V.  Bean,  E.  1688.  2  Vern.  61. 

190.  Feme  administratrix  wastes  the 
assets  of  her  intestate,  and  marries,  and 
dies  ;  her  husband  shall  only  account  for 
what  came  to  thier  hands  after  marriage. 
Sanderson  v.  Crouch^  M.  1689.  2  Vern. 
118. 

191*  Though  the  husband  cannot  be 
charged  with  his  wife's  debts  after  her 
decease,  unless  Judgment  be  obtained  in 
her  Kfe-time,  equity  will  make  him  an- 
swerable where  the  wife  brought  him  a 
eufllcient  estate.  Ball  v.  Smithj  M.  1 698. 
2  Freem.  231.;  but  the  cases  post  are 
contra. 

192.  Where  a  man  married  a  trader 
who  died  indebted  for  goods  bought,  and 
which  remained  in  specie  at  her  death  in 
the  hands  of  her  husband,  the  husband 
may  insist  that  the  wife's  goods  are  his 
in  law,  and  that  he  is  net  liable  to  his 
wife's  debts.  Blackmore  v.  />y,  T.  1700. 
1  Eq.  Ab.  60,  pi.  6.  8ed  qu4Ere^  et  vide 
Thomond  v.  Suffolk,  1  P.  W.  469.  where 
I^.  Ch.  said,  the  husband  ought  to  be 
liable  in  equity ;  but  Lord  Nottingham 
said,  in  Freeman  t^.  Goodland^  I  Ch.  Ca. 


295.  that  he  would   change  the  law  on. 
this  point. 

193.  Where  a  man  married  an  admi* 
ministratrix,  who  wasted  lier  intestate's 
estate,  and  died ;  her  husband  was  de- 
creed to  make  satisfiiction  for  the  defi- 
ciency until  the  marriage,  to  the  extent  of 
the  portion  he  received,  and  after  mar- 
riage, absolutely.  Marriage  is  not  a  gift  of 
gooids,  which  the  wife  has  in  autre  droit. 
Powtl  V.  Be//,  E.  1706.  Pre.  Ch.  255. 

194.  Feme  soUj  indebted  by  bond, 
married,  and  died,  but  left  no  assets :  on 
her  marriage  she  had  a  term  for  ^ears, 
and  other  personal  estate ;  in  considera- 
tion of  which  the  husband  made  no  set- 
tlement :  Held,  he  is  not  liable ;  for  the 
bond  creditor  should  have  sued  on  the. 
bond  in  the  life-time  of  the  wife.  Earl 
Thomond  v.  Suffolk,  E.  I7I8.  1  P.  W. 
466.  469. 

195.  A  widow  made  provision  for  her 
children,  without  the  privity  of  her  in- 
tended husband,  who  complained  of 
fraud  on  the  marriage  treaty,  but  did  not 
pretend  he  could  make  a  settlement. — 
His  bill,  therefore,  to  remove  the  pro- 
vision for  his  wife^s  former  children,  was 
dismissed.  Kiug  y.  Cottony  H.  1730. 
Mos.  261.  2  P.  W.  357.  674.  note.  A 
settlement  made  by  a  woman  before  mar- 
riage, without  the  privity  of  her  intended 
husband,  has  in  some  cases  been  deemed 
fraudulent.  Vide  Hunt  v.  Matthews, 
1  Vern.  408.  Howard  v.  Hooker,  2  Ch. 
Rep.  81.  Ponlson  v.  Wellington,  2  P.  W. 
533.  Thomas  v.  Williams,  Mos.  177.^. 
Lady  Strathmore  v.  Bowes,  2  Bro.  C.  C. 
345 

196;  A  widow  on  her  second  marristgey 
with  the  consent  of  her  intended  hus- 
band, settled  all  her  estates  on  her  for- 
mer children  and  their  issue,  provided 
she  should  have  no  children  by  her  se- 
cond husband.  The  husband  and. wife 
afterwards  mortgaged  these  estates  to  one 
who  had  notice  of  the  settlement :  Held, 
binding,  and  not  voluntary.  Newstead 
V.  Searles,  E.  1733.  1  Atk.  265. 
I  197*  A  woman  indebted,  dum  sola,  mar* 
ried,  and  brought  a  portion  to  her  hus- 
band :  she  died.  Equity  will  not  help 
the  husband  even  to  the  value  of  what  he 
had  with  his  wife.  But  if  a  creditor  of 
the  wife,  when  sole,  had  recovered  judg- 
ment against  the  husband  in  the  wife's 
lif»4jme,  equity  would  not  have  relieved 
the    husband    against    such  judgment* 
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WifB^s  Acts  hefore^^iond  after  Marriage^  how  far  binding  on  Hiuband. 
Heard  v.  Stamford^  H.  1735.  Ca.  temp,   when  he  gave  it.  The'  court  ordered  the 


Talb.  173.  3  P.  W.  409. 

198.  A  woman  indebted  by  bond,  mar- 
ried, and  had  a  large  portion ;  the  hus- 
band paid  the  interest  during  his  wife's 
life,  but  after  her  death  he  need  net,  be« 
ing  only  chargeable  for  what  was  sued 
for  and  recovered  in  her  life-time.  Jordan 
V.  Foley,  T.  1752.  Sel.  Ch.  Ca.  19, 
20. 

199*  A  commission  of  bankruptcy  can- 
not be  supported  against  a  feme  covert, 
upon  acts  of  trading  and  bankrupcty  be- 
fore marriage.  Exp.  Mear,  T.  1787* 
2  Bro.  C.  C.  266. 

200.  A  widow,  previous  to  her  mar- 
riage with  G.,  conveyed  her  estates  to 
trustees,  to  pay  the  rents -to  such  Uses  as 
she,  whether  covert  or  sohy  should  ap- 
point: she  soon  afterwards  married  B. 
This  deed  is  valid  against  B. ;  and  a  deed 
revoking  it,  obtained  by  duress,  was  set 
aside.  L€uiy  Strathmore  v.  Bowes,  T. 
1788.  2  Bro.  C.  C.  345.  3  Ves.28. 

201.  A  woman  on  her  marriage,  was 
indebted  on  two  promissory  notes.  Af- 
terwards the  husbaud  gave  his  bond  for 
the  amount,  and  the  creditor  delivei^d 
up  the  notes.  The  bond  being  put  in 
suit^  the  husband  pleaded  his  infancy 


notes  to.be  returned  to  plaintiff,  and 
directed  defendant  not  to  plead  tb* 
statute  of  limitations  to  any  action*  plain- 
tiff should  bring  on  the  notes,  nor  aay 
other  plea  which  defendant  coutd  not 
have  pleaded  when  the  bond  was  given. 
But  this  court  would  not  order  the  im- 
mediate payment  of  the  money.  Clarke 
V.  Cobley,  T.  1789.  2  Cox  178. 

202.  If  a  woman  conveys  her  pro- 
perty before  marriage  without  the  privi^ 
ofher  intended  husband,  it  is  fraudulent^ 
and  will  be  set  aside.  Batt  v.  MontgO' 
mery,  T.  1793. 2  Ves.  jun.  194. 

203.  An  executrix  married,  and  she 
and  her  husband  admitted  assets  in  an- 
swer to  a  bill  filed  against  them.  Th« 
assets  become  a  debt  of  the  husband,  ia 
respect  of  this  admission,  and  may  be 
proved  under  a  commission  of  bankrupt- 
cy against  him.  In  Re  M^WUliami,  £• 
1803.  1  Sch.  &  Lef.  172. 

204.  A  lady,  about  to  marry.  Vested 
her  property  in  trustees,  '^  for  iier  own 
sole  use,  benefit,  and  disposition  ;"  thit 
gives  her  a  separate  estate.  Ejp.  Ray^ 
M.  1815.  1  Madd.  199.  Vide  Adamson 
V.  Armitage,  Coop.  283.  Lumb  v.  Milnes^ 
5  Ves.  520. 
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205.  Feme  e&oert  trades  with  her  hos- 
iiamd's  coosent,  and  gives  bills  for  mo- 
ney ;  he  receives  the  profits.  She  dies, 
and  leaves  a  stock  in  trade  ;  he  shall  be 
answerable  for  the  debts  contracted  in 
the  trade.  Bowyer  v.  Peake^  E.  1^7. 
2Freem.  215. 

206.  Where  a  wife  usually  in  receipt 
of  her  husbaad^s  money,  received  the 
amount  of  a  bond  from  I.  S.  The  hus- 
band afterwards  obtained  judgment,  but 
was  decreed  to  acknowledge  satisfaction. 
Seahourne  v.  Blackstone,  M.  1663.  1  Ch. 
Ca.38.  2.  Freem.  178. 

207.  A  feme  covert,  heir  at  law,  and 
her  husband,  not  conusant  of  tlieir  right, 
were  drawn  in  to  execute  articles  for 
supplying  the  defects  of  a  surrender  of 
lands,   devised  to  plaintiff.     Equity  re- 


fused to  execute  these  articlei,  ea  llie 
ground  of  fraud,  without  regarding  the 
wife's  inheritance,  Preston  v.  Wasey^ 
T.  1697.  Pre.Ch.76. 

208.  An  extravagant  woman  prevailed 
on  her  sempstress  to  conceal  part  of  her 
demand  from  the  husband,  who  paid  what 
was  avowed  to  be  due,  and  took  a  re- 
ceipt in  full :  this  is  a  discharge  of  the 
whole.  Fowler  v.  Ayliffe,  H.  1707."  2  Eq. 
Ab.  I85.pl.  4. 

209.  Defendant's  wife  lived  apart  from 
hei  husband  and  passed  for  a  widoWf 
which  defendant  occasionally  counte- 
nanced. The  wife  lent  50/.  of  her  own 
money,  and  50/.  of  plaintiff's  (her  ser- 
vant,) who  knew  nothing  of  the  marriage. 
The  wife  took  a  mortgage  in  her  maiden 
name,  and   received    the  interest.    Ou 
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discovery  of  this  trfiDsaction,  defendant 
seized  all  the  mortgaged  deeds,  and  in- 
sisted on  his  title  at  law.  Plaintiff  could 
not  substantiate  her  case  without  the 
wife's  evidence.  Per  curiam^  though  a 
wife's  evidence  can  never  be  admitted  to 
charge  her  husband^  yet  as  the  wife 
transacted  the  whole  business  as  a  feme 
sohf  and  kept  her  servant  and  the  mort- 
gagor in  ignorance,  and  as  the  husband 
had  countenanced  a  concealment  of  the 
marriage,  the  wife's  evidence,  as  support- 
ed by  the  mortgagor,  was  admitted  to  es- 
tablish plaintiff's  property  in  the  50/. 
Decreed  to  plaintiff  her  50/.  and  costs. 
Rutter  V.  Baldwin^  H.  17l9.  1  £q.  Ab. 
226  pL  15. 

2  id.  A  feme  covert  cannot  bind  herself 
by  her  answer,  to  her  inheritance,  much 
less  her  husband.  Evans  v.  Cogan^  H. 
1727.  2  P.  W.  451. 

211.  A  feme  covert  was  permitted  to 
change  her  prockien  amy  after  a  conside- 
rable progress  in  the  cause ;  the  new  one 
entering  into  a  recognisance  to  answer 
the  cost,  and  abide  the  order.  Lawley 
or  Hcdpen  v.  Halpen^  M.  1731*  Bunb. 
310. 

212.  A  wife's  promise  to  release,  is  not 
binding ;  secusj  if  repeated  after  her  hus- 
band's death.  Smith  v.  French^  H.  1741. 
2  Atk.  245. 

213.  Coverture  is  00  excuse  for  not 
redeeming  a  mortgage,  for  if  theyem«  be- 
comes discovert,  the  statute  of  limitations 
will  run  from  that  time,  even  though  she 
should  marry  again.  Anon,  T.  1742.  2 
Atk.  33^. 

214.  A  feme  covert  having  a  separate 
estate,  employed  workmen  in  her  hus- 
band's house,  and  promised  to  pay  them. 
M.  R.  doubted  whether  a  parol  promise 
could  subject  lands  ;  but  the  wife  submit- 
ting to  pay,  decreed  accordingly.  ,Clerk 
v.  l^iHery  T.  1742.  2  Atk.  379- 

215.  Money,  under  the  particular  cir- 
cumstances of  this  case,  was  ordered  to 
be  paid,  under  a  letter  of  the  wife,  from 
the  ISast  Indies,  though,  oa4earch,  not 
found  to  have  been  ever  ordered  before. 
Palmer  V.  Palmer^  H.  1757.  1  Dick.  293. 

216.  Covenant  by  a  husband^  that  his 
wife  shall  levy  a  fine^  or  do  any  other 
act.  In  Barrington  v.  Home,  M.  1715. 
5  Vin.  547*  pi*  35.  the  husband  was  de- 
creed to  procure  his  wife  to  levy  a  fine. 
But  in  Ortred  or  Outram  v.  Rounds  M. 
17I8.  4  Vin.  203.  Lord  Cowp&r  thought 
it  a  great  breach  on  the  wisdom  of  the 


law,  to  force  a  wife  to  part  with  her  land, 
without  her  consent,  and  decreed  the 
husband  to  restore  the  purchase  money 
with  costs.  Yet  in  Hall  v.  Hardy^  T* 
1733.  3  P.  W.  189.  Jekyllj  M.  R,  en- 
forced the  husband's  covenant,  on  a  pre- 
sumption that  he  had  previously  obtained 
his  wife's  consent,  aed  quare^  where  it 
appears  impossible  for  the  husband  to 
procure  his  wife's  concurrence,  and  he 
offers  to  restore  all  the  money  with  inte- 
rest and  costs,  whether  he  ought  not  to  be 
excused  ?  Winter  «,  Devereux,  3  P.  W. 
I89*(n.)  In  Emery  v.  Wase,  5  Ves.  848. 
mention  b  made  of  a  case,  where  the 
husband  was  imprisoned  until  his  wife 
should  do  an  act.  See  the  arguments  of 
Ld.  Ch.  Eldon  on  this  subject  in  Emory 
V.  Wascy  8  Ves.  5 15.  on  appeal. 

217*  The  court  will  not  make  a  per- 
sonal decree  on  the  wife,  where  husband 
and  wife  jointly  agree  to  convey ;  but  the 
husband  was  decreed  to  convey,  and  to 
procure  his  wife  to  join,  or  to  refund  the 
money  received.  Sedgewick  v.  Hdrgrave^ 
M.  1750.  2  Ves.  57- 
^.  Sl8.  Where  a  feme  sole  makes  amort- 
gage,  or  takes  an  estate  subject  to  a  mort- 
gage, and  afterwards  upon  a  transfer,  her 
husband  covenants  to  pay  the  money, 
his  personal  estate  shall  not  be  liable. 
Secus,  where  the  husband  has  received 
the  money  himself.  Bagot  v.  Oughton, 
E.  1717.  1  P.  W.  348.  Fortesc.  332. 
Christmas  v.  Christmas^  T.  1725.  Sel. 
Ch.  Ca.  20.  S.  P. 

219^  Though  a  wife  cannot,  at  law, 
borrow  money,  even  for  necessaries,  so 
as  to  bind  the  husband ;  yet,  if  money  is 
applied  to  the  wife's  use  for  necessaries, 
or  medical  assistance,,  the  lender  shall 
stand  in  the  place  of  him  who  afforded  the 
supply.  Harris  v.  Lee,  M.  1718.  Pre. 
Cb.  502. 

220.  Under  special  circumstances  a 
wife  applied  to  be  allowed  maintenance 
for  herself  and  child,  out  of  a  fund  in  the 
Accountant-General's  name,  to  which  the 
husband  became  entitled  in  right  of  his 
wife.  The  husband  opposed  the  applica- 
tion, but  the  court  made  the  order. 
Atherton  r,  Nowell,  E.  1786.  1  Cox  229. 

221.  A  husband  under  circumstances 
was  decreed  to  procure  his  wife  to  join 
in  a  surrender  of  copyhold  estate.  S/e- 
phenson  v.  Morris,  T.  r802.   7  Ves.  474. 

Vide  Withers  v.  Pritchard,  T.  1795.  there 
cited.  Vide  Hiam  Emery  v.  Wase,  5  Ves. 
846. 
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Wife's  Acts  dwring  Coverture — haw  far  binding. 


222*  Oa  motiQo  for  aa  inj  miction  to 
restrain  the  sale  of  goods  taken  in  execu- 
tion by  a  creditor  of  Lord  A.  until  answer 
or  further  order,  which  inotioo  under  the 
circumstances  was  made  on  a  certificate 
of  the  bills  filed,  and  without  notice.  It 
was  held  that  a  purchase  by  a  married  wo- 
man from  her  husband ,  through  the  me- 
dium of  trustees,  fur  her  separata  use  and 
appointment,  may  be  sustained   against 


rate  estate,  gave  a  promissory  note  for 
money  borrowed.  The  trustees  of  her 
separate  property  were  decreed  to  pay 
the  amount  out  of  the  rents  and  profits. 
Bulljnn  V.  Clarke,  M.  18ia  17  Ves.  365. 
225.  Where  advances  have  been  mada 
for  the  maintenance  of  a  married  woman, 
deserted  by  her  husband,  on  the  credit  of 
a  fund  in  court  (her  property)  and  such 
advances  exceed  the  income  of  that  fund, 


creditors  libonafidey  though  the  husband) the  lender  shall  be  reimbursed  out  of  tho 
was  indebted  at  the  time,  and  even  though  j  principal ;  for  when  a  man '  deserts  his 
the  object  was  i:  preserve  from  his  ere- '  wife,  he  leaves  her  a  credit  far  necessa- 


ditors  ancient  family  pictures,  furniture, 
and  other  articles  of  a  peculiar  nature  and 
value.  Lady  Arundel  v.  Pkipps.  Same 
v.  TamU(m^T*  1804.  10  Yes.  139. 

223.  Kfeme  covert  haying  a  power  to 
dispose  of  her  separate  estate,  granted  an 
annuity  to  A.,  a  young  lady,  on  her  mar- 
riage, having  promised  to  provide  for  her : 
Held  a  specific  lien  on  tho  grantor's  es- 
tates ;  and  marriage  being  the  considera- 
tion, A.  is  not  to  bo  considered  a  volun- 
teer, nor  is  this  grant  a  fraud  on  the  hus-^ 
band,  for  he  had  notice  of  the  execution 
of  the  aopuity  deed.  Power  v,  Bailey, 
£.  1808.  1  Ball  &  Be.  49*  The  modern 
decisions  on  this  subject  are  Sturges  v. 
Corp,  13  Ves.  190.  Essex  v.  Atkins,  14 
Ves.  542.  Heatley  v.  Thomris,  15  Ves. 
596.  Dalbiac  v.  Dalbiac,  16  Ves.  1 16. 
Bullpin  V,  Clarke,  next  pi. 

224,  A  married  woman  having  a  sepa- 


ries,and  is  liable  to  an  action;  and  thouffh 
execution  could  not  be  levied  against  the 
stocky  the  effect  mifht  bo  obtained  cir- 
cuitously,  as  he  could  not  relieve  himself 
but  by  consenting  to  the  application  of 
the  fund.  Guy  v.  Paries,  1\  1811.  18 
Ves.  196. 

22().  In  the  distribution  of  a  wife's  se- 
parate property  after-  her  death,  her  bond 
given  for  a  debt  contracted  during  cover* 
ture  shall  have  no  priority,  for  as  a  bond 
it  is  void.  Anon.  T.  1811.  18  Ves. 
258. 

227.  A  feme  covert  living  apart  from 
her  husband  is  not  liable  to  account  for 
monies  received  under  a  will,  alleged  to 
have  been  fraudulently  obtained  by  her, 
or  to  have  the  same  repaid  out  of  her  se- 
parate estate,  and  placed  out  in  the  names 
of  trustees.  Oreatley  v.  Noble^  H.  1818. 
3  Madd.  79- 
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Acts  in  which  a  Wife  volantarUy  joins  her  Husband.  Of  her  Appointment  in 
his  Favcfur.  Private  Examination  and  Consent,  in  Analogy  to  a  Fin^ 
at  Law.     Intervention  of  Trustees. 


228.  Baron  and  feme  levy  a  fine  of  the 
wife's  land,  aiid^Aiortgag)9  it ;  the  roortpge 
being  forfeiteid/tke  mortgagee  shall  hold 
against  the  faeir  of  the  wife.  Reason  v. 
Sacheve^ett^Z.  1682.  1  Vern.  41.  2  Ch, 

Rep.9|L' 

229.  A  jointress  of  houses  joins  her 
husband  in  a  fine  sur^cpncemt  for  99 
years,  for  securing  1500/.  to  1.  S«,  who 
re-demises  to  the  husband^  reserving  the 
equity  iifredemptipd  to  the  biisband,  and 
his  Mirk;  the  houses  were  burnt,  and 
the  Igfijband  re^iU.fhem,  and  died.  De- 
cre^lHie  wif^imra'd  redeem^  Aie  having 

vSfi.       •'<-     .      .  37 


the  reversion,  and  being  no  party  to  the 
re-demise.  Brend  v.  Brend,  H.  l683. 
1  Vern.  214. 

230.  A  wife  agrees  to  join  her  husband 
in  a  surrender  or  fine,  and  dies ;  equity 
wjjU  enforce  this  agreement.  Baker  v. 
Cmdj  E.  1688.  2  Vern.  61.  Vide  Hody 
<7..  Lunn,  M.  1629*  1  Rol.  Ah.  37^- 
'contra. 

'231.,A  wife  agreed  to  sell  her  estate^ 
so  that'  200/.  •  should  be  secured  to  her ; 
upon  a  sale,  the  200/.  was  vested  In 
trusteejs;  this  shall  not  be  liable  to  her 
husband's  4ebts,  though  she  afterward! 
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agreed  it  should  be.  Rutland  v.  Molineuzy 
T.  168«.  2  Vern.  64. 

232.  A  wife  joined  her  husband  in  a 
mortgage  of  her  estate,  to  buy  him  a 
place ;  he  afterwards  paid  ihe  money,  and 
took  up  the  mortgage  term,  which  he  de- 
vised to  his  3'ounger  children.  Decreed, 
the  heir  of  the  wife  should  have  the  term 
discharged  from  the  children's  claims. 
Huntingdon  v.  Huntingdon^  H.  1703. 
1  Bro.  P.  C.  1. 

233.  Where  the'  husband  and  wife 
mortgage  the  wife's  estate,  and  the  hus- 
band receives  the  money,  his  estate  shall 
be  liable  to  redeem.  Pocock  v.  Lte%  H. 
1707.  2  Vern.  604.  Clinton  v.  Hooper^ 
H.  1791.  3  Bro.  C.  C.  201.  1  Ves.  jun. 
173.  S.  P.  but  to  be  postponed  to  simple 
contract  debts,  though  to  be  preferred 
even  to  charity  legacies.  Tate  v.  Au$fen^ 
M.  1714.  2  Vern.  689.  1  P.  W.  364. 
So,  though  the  husband  charges  his  per- 
sonal estate  with  payment  of  his  debts, 
except  that  duo  on  the  mortgage  of  his 
wjfe's  lands,  yet  his  estate  shall  be  liable. 
AstUy  v.  Lord  Tankerville,  £.  1792.  3 
Bro.  C.  C.  545.  1  Cox  82. 

234.  An  agreement  by  the  husband  to 
sell  his  wife's  estate  shall  not  bind  her 
without  her  own  consent.  Bryan  v. 
Woolley,  H.  1721.  2  Bro.  P.  C  381. 

'  235.  Baron  and  feme  join  in  a  mbrt* 
Ifage  by  demise,  of  the  wife's  New  River 
Shares,  at  a  pepper  corn  rent,  but  do  not 
levy  a  fine.  As  no  rent  was  reserved, 
and  the  premises  were  incorporeal,  the 
lease  was  held  determinable  by  the  death 
of  the  husband,  and  the  mortgage  was  at 
an  end.  Drybutter  v.  Bartholomew^  L. 
1723;  2  P.  W.  127- 

236.  A  lease  for  years,  before  marriage, 
was  assigned  to  trustees,  to  make  leases 
for  the  benefit  of  A.  and  B.  his  wife  :  af- 
ter marriage  A.  and  B.  assigned  this  lease 
to  S.  who  assigned  it  for  a  valuable  con- 
sideration ;  the  wife  was  concluded, 
though  no  fine  levied.  Roupe  v.  Atkin- 
$ony  E.  1724.  Bunb.  l62. 

237-  Purchase  to  the  use  of  baron  and 
feme  and  their  heirs ;  they  join  in  a 
mortgage  to  the  vendor  to  secure  part  of 
the  purchase  money  ;  upon  a  bill. to  fore- 
close, they  answer  jointly;  the  husband 
dies,  and  the  wife  insists  en  the  want  of  a 
line :  Held,  the  joint  answer  is  equal  (o  a 
line,  and  mortgage  good.  Anon.  M.  1729. 
M-OJN  248. 

238.  Baron  and  feme  levy  a  fine  of  her 
Uusi  estate,  which  they  mortgage;  the 


wife  by  a  separate  answer,  swears  she 
was  compelled  by  duress  to  join,  but  that 
not  being  proved,  she  shall  be  bound  by 
the  fine.  Penne  v.  Peacock ^  M.  1734. 
Ca.  temp.  Talb.  41. 

239*  P*  and  her  husband,  when  abroad, 
assigned  P.'s  share  oPA.'s  residuary  es- 
tate, in  trust  for  their  daughter,  provided 
they  should  die  abroad.  P.'s  first  husband 
died,  and  P.  married  again,  and  her  hus- 
band survived  her.  Per  curtain,  if  P. 
had  remained  a  widow,  she  would  have 
been  entitled  to  this  share,  and  no  notice 
would  ^ave  been  taken  of  the  daughter's 
interest.  Grosvenor  v.  Lane,  £.  1741. 
2  Atk.  180. 

240.  A.  mortgaged  his  own  estate,  and 
his  wife  joined  him  in  charging  her's  ; 
this  is  a  pledge,  and  the  wiie  shall  stand 
in  the  mortgagee's  place.  Parteriche  v. 
Pawletj  T.  1742.  2  Atk.  384.  In  Clinan 
9.  Cooke,  1  Sch.  &  Lef.  35.  Lord  Redes- 
dale  said,  this  case  was  imperfectly  re- 
ported by  Atkyns. 

241.  A  wife  cannot  change  the  nature 
of  her  estate  by  articles,  because  she  is 
unable  to  contract.  Oldham  v.  Hughes^ 
M.  1742.  2  Atk.  452. 

242-  Where  a  wife  joined  her  husband 
in  a  fine  to  a  purchaser,  but  not  in  the 
declaration  of  uses,  she  shall  be  bound 
after  15  years'  widowhood,  and  acquies* 
cejnce.  Swanton  v.  RaveHj  T.  1744.  3 
Atk.  105. 

243.  Where  a /erne  covert  has  an  inte- 
rest in  real  estates,  no  consent  of  a  re- 
mainder-man can"  bar  the  intail,  unless 
there  had  been  a  fine;  nor  can  equity 
execute  such  agreements^  as  to  a  legal  es- 
tate. Traffard  y.  Boehm,  £.  J  746.  3 
Atk.  448. 

244.  A  wife  having  power  to  appoint 
the  rents  of  her  separate  estate,  joined 
her  husband  in  a  bill  for  an  account  of 
;bem,  and  Submitted  that  they  should  be 
applied  to  pay  his  debts ;  this  is  an  exe- 
cution of  her  power,  and  so  decreed* 
Allen  v.  Papworth,  M.  174?.  1  Ves.  163. 
Vide  Sockettr.  Wray,  4  Bro.  C.  C.  483. 
contra. 

245.  A  feme  covert  can  neither  make 
a  will,  nor  declare  the  uses  of  a  surren- 
der. George,  ez  dem,  l^kifrnbury^  v.  -^— , 
M.  1749.  Atob.  627.  But  "by  costom,  the 
surrender  of  a  feme  covert .  with  the  as- 
sent of  her  husband  is  good.  Mos.  123» 
cited  in  2  Bro.  C.  C.  387. 

246.  Upon  proposal  for  a  settlement, 
the  hosbaod  and  wife  petitioned  that  tli# 


BABON  AND  FEME  VII. 
Oftii  Wife's  vchaiarilyjaunng  in  her  HtUbanfi  Aetr. 


259 


wife*s  fortUDe  should  be  paid  to  bim,  but 
there  being  nobody  to  consent  for  chil- 
dren^  it  was  dismissed.  Auotu  T*  It'dd. 
2  Ve».  672. 

247.  A  wife  was  barred  from  claiming 
her  separate  estate^  which  she  with  her 
husband  and  trustees  had  called  in,  fur  it 
was  managed  by  her  husband,  and  affirm- 
ed by  her  as  part  of  his  estate,  by  se- 
veral acts  of  heHs  after  his  death.  Pauht 
V.  Ddaval,  T.  755.  2  Ves.  66$. 

248.  Where  a  wife  consents  to  pledge 
her  own  estate  for  her  husband's  debt,  he 
is  bound  to  exonerate  it.  S.  C. 

249-  A  husband  and  wife  having  a  joint 
power  over  the  wife's  estate,  empower  an 
agent  to  sell  it,  but  the  husband's  letter 
desiring  his  wife's  compliments,  is  no 
proof  of  her  joining  in  the  authority. 
Dcmid  V.  AdamMf  1765.  Amb.  495. 

250.  On  marriage  the  wife's  estate  was 
settled  on  the  husband  for  life,  then  on 
the  wife  for  life  ;  then  t6  their  issue  in 
tail ;  remainder  in  fee  to  the  survivor  of 
husband  and  wife;  they  levied  a  fine,  and 
mortgaged  the  estate,  which  the  husband 
tuQered  to  become  absolute  in  the  mort- 
gagee, and  then  died ;  his  widow  was 
held  entitled  to  redeem.  HUl  v.  Bp,  of 
BrisUd^  T.  1776.  2  Dick*  526. 

251.  The  bond  of  mftnu  covert  joint- 
ly with  her  husband,  will  bind  her  sepa> 
fate  property,  but  her  general  peisonal 
engagements  will  not  bind  her,  neither 
can  the  court  order  a  wife  to  execute  a 
power ;  but  where  the  power  has  been  exe- 
cuted, the  court  may  stop  the  fund.  Hulme 
y.  Tenanty  T.  1778.  1  Bro.  C.  C.  l6. 

252.  A  sum  in  the  funds  was  given  by 
will  to  trustees,  for  the  separate  use  of  a 
feme  covert^  >and  to  be  subject    to  her 

appointment  after  her  death;  the  wife 
made  an  appointment  of  this  money  to 
her  husband :  who  with  his  wife  filed  a 
bill  against  the  trustees  to  transfer  this 
fund,  which,  on  examination  of  the  wife, 
the  court  decreed.  Frederick  V;  Hart- 
uftUj  M   1785.  1  Cox  193. 

253.  On  marriage  9000/.  was  vested 
in  truA,  to  pay  the  interest  to  the 
husband  far  life,  and  after  his  death 
to  the  wife  for  life,  and  after  the  death 
of  the  survivor,  to  pay  the  priucipal 
to  such  persons  as  the  survivor  should 
direct.  The  husband  wanting  moneys 
the  wife  joined  him  in  a  deed  poll, 
whereby  they  appointed  the  money, 
immediately-  to  the  husband  ;  but  the 
trustees  desiring    the  direction  of  the 


court,  upon  pesonal  examination  of  the  < 
wife,  the  trui*tees  were  ordered  to  pay 
the  money  to  the  husband,  and  to  deliver 
up  the  settlement  to  be  cancelled.  Jfa« 
carmic  v.  Buller^  E.  1787-  1  Cox  357. 

254.  A  wife  having  a  settlement  of  a 
real  estate  and  stock,  the  rents  and  divi* 
dends  to  be  paid  as  she  should  from  tirae^ 
to  time  direct/ with  a  contingent  remain- 
der to  herseff,  in  failure  of  issue,  con- 
veyed the  wiiole  jointly  with  her  husband 
to  pay  his  debts.  Equity  will  execute* 
this  conveyance ;  for  if  a  parent  dosiret 

I  that  his  child  should  not  alienate  lier  pro-* 
vision,  he  must  express  it  in  clear  terras.* 
Pyhue  V.  Smithy  T.  1790.  1  Ves.  jun. 
189.  -^ 

255.  In  all  applications  for  the  wife's- 
money  to  be  paid  by  consent  to  the  bus- 
band,  an  affidavit  must  be  made  that  there 
was  no  settlement  on  the  marriage.  JBtis- 

ford  V.  Bowden^  M.  1792. 1  Ves.  jun.512. 
Minit  ».  Hyde,  2  Bro.  C.  C.  663. 

256.  A/cme  C4nfert  directed  the  rente 
of  her  separate  estate  to  be  paid  to  •  her 
husband,  for  his  own  use,  but  with  intent 
to  give  them  only  to  him  during  cover- 
tore,  without  account.  On  his  death, 
she  is  entitled  to  the  future  rents,  as  well 
as  the  arrears  not  received ;  if  her  inte- 
rest has  passed,  the  deed  would  have 
been  set  aside  on  the  circumstances  of 
the  case.  Milms  v.  Busk^  M.  1794.  2 
Ves.  jun.  488. 

257*  Where  the  trust  under  a  settle- 
ment is  to  the  next  of  kin  to  the  wife'd 
own  family,  subject  to  the  wife's  appoint- 
ment, and  she  makes  an  undue  appoint- 
ment, the  husband  cannot  take,  for  hi^ 
right  to  administer  is  not  under  the  sta- 
tute, but  dejure  mariti.  Watt  v.  Watt; 
T.  1796.  3  Ves.  244.  Bailey  v.  Wright, 
18  Ves.  49.  S.  P.  * 

258.  A  husband  under  a  decree  to  pro^ 
pose  a  %ottlement  of  bis  wife's  stock 
agreed  with  her  out  of  court,  and  while 
they  lived  apart,  but  not  legally  sepa^ 
rated,  to  take  part  and  give  up  the  rest  t 
this  agreement  does  not  bind  the  wife, 
and  the  husband  dying  before  any  other 
steps  were  taken  for  executing  it,  the 
whole  survived  to  the  wife.  Macauley  v. 
Philips,  T.  1798.  4  Ves.  15. 

259.  The  court  will  not  allow  a  feme 
covert  to  part  with  her  separate  person- 
al estate  to  her  husbaed,  without  a  previ- 
ous examination  and  consent,  in  analosfy 
to  the  caption  of  a  fine  at  law.  Co)  Middle^ 
ton  V.  Onslow,  M.  1721.  I  r.  W.  768, 
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where  the  wife  gave  up  a  part  of  her 
fortune  to  pay  her  husband's  debts. 
WUlatB  V.  Cayy  M.  1740.  2  Atk.  67- 
where  the  wife  gave  up  her  whole  for- 
tune, though  the  husband  appeared  to  be 
insolvent.  Lanoy  v.  Duke  of  Atholf  M. 
1743,  2  Atk.  448.  where  the  husband 
made  an  inadequate  settlement  Oldham 
V.  Hughtij  M.  i742.  2  Atk.  452.  where 
the  wife  having  an  election,  consented 
that  her  money  should  be  laid  out  in  land, 
and  then  she  could  levy  a  fine.  Milner  v. 
Calmer yM.  1731,  where  the  wife  consent- 
ed, and  the  husband  covenanted,  to  in- 
crease her  jointure.  Trafford  v.  Boehm^. 
1746.  3  Atk.  448.  Binfordy.  Bowden,  T. 
1792*  1  Ves.jun.  512.  where  money  was 
directed  to  be  laid  out  in  land,  and  a  re- 
mainder in  tail  was  limited  to  a  feme  co- 
vertj  she  consented  to  have  the  money 
instead  of  land  ;  but  in  the  latter  case,  the 
court  directed  an  inquiry,  whether  the 
wife  had  a  settlement.  Dimnwck  v.  AU 
hinumy  M.  1790.  3  Bro.  C.  C.  195.  where 
the  wife,  though  she  had  six  children,  per- 
sisted in  her  consent,  after  a  strenuous  op- 
position. Gmuy.  Small yT.  1793. 1  Anstr. 
277*  where  a  wife  had  appointed  to  her 
husband  in  pursuance  of  her  power,  in 
defeult  of  issue ;  and  upon  her  consent, 
her  appointment  was  established,  subject 
to  the  claims  of  the  children  ;  and  such 
is.  the  course  of  the  ceurt,  where  the  trus- 
tees put  the  parties  to  file  a  bill.  Mines 
▼.  Busk,  M.  1794.  2  Ves.  jun.  488.  for 
the  court  will  not  establish  a  deed  be- 
tween husband  and  wife,  touching  the 
wife's  separate  estate,  without  her  exa- 
mination and  consent.  But  in  Pawlet  v^ 
Ddavalj  T.  1755.  2  Ves.  663  to  671.  it 
was  held,  that  though  the  acquiescence 
of  a  wife  b  material  to  determine  pro- 
perty, the  court  had  not  determined,  that 
a  wife  may  not  dispose  of  her  separate 
property  to  her  husband,  unless  by  con- 
sent in  court,  or  intervention  of  trustees ; 
and  yet,  upon  the  hearing,  a  MS.  case 
was  there  cited,  (  Cowey  v.  Riehardsony  T. 
1725,  Reg.  Lib.  A.  491.)  to  show  that 
the  court  would  not  permit  a  wife  te  dis- 
pose of  her  separate  trust  property,  un« 
less,  by  judicial  consent,  or  t ho  interven- 
tion of  friends,  (a)  For  the  form  of  such 
an  examination^  see  Tasburgh's  Ca.  1 
Ves.  &  B.  507> 

260.  In  all  the  foregoing  cases,  the 


part  of  the  portion,  as  in  Exp,  Highamf 
T,  1754.  where  the  husband  applied  for 
lOOO/.,  his  wife's  fortune,  alleging  he 
could  make  m6re  of  it  in  his  business  of 
a  trunknnaker;  she  consented,  but  the 
court  would  only  order  him  400/. 

26 K  And  in  other  cases  the  court  will 
dismiss  the  application  altogether,  not- 
withstanding the  wife's  consent  without 
coercien.  Blackwood  v,  Narris^M.  1734. 
cited  in  Penne  v.  Peacock,  Forr.  43. 
where  testatrix  had  bequeathed  4000/.  in 
trust  for  the  separate  use  of  the  wife. 
Fraser  v.  Baillie,  T.  1780.  1  Bro.  C.  C. 
518.  where  trustees  were  interposed.  So 
in  Edmonds  v.  Townsend,  M.  1792.  1 
Anstr.  93.  where  the  wife's  portion  was  a 
residuum  not  c6llected,  for  she  might 
change  her  mind  in  the  interim.  So  in 
Sockelt  V.  Wray,  H.  1793.  4  Bro.  C.  C. 
483.  where  the  wife's  power  of  appoint- 
ment was  by  writing  from  time  to  time, 
or  by  will,  and  she  consented  that  the 
whole  principal  should  be  paid  to  her 
husband  in  her  life-time. 

262.  In  all  instances,  however,  where 
the  wife's  examination  and  consent  are 
taken,  it  roust  be  personally  in  court,  as 
in  the  foregoing  cases;  or  if  she  Is  abroad, 
by  dtdimusj  as  in  case  of  a  fine ;  Parsons 
V.  Dunn,  M.  1750.  2  Ves.  60.  Bowrdillon 
V.  Adair,  H.  1791.  3  Bro,  C.  C.  237.  or 
by  a  magistrate  of  the  place  where  the 
wife  resides,  attested  by  notaries  and 
translated;  Minit  v.  Hyde,T.  1789.  2 
Bro.  C.  C.  663.  or  in  America,  by  a  com- 
mission issuing  under  that  government, 
Campbell  \.  French,  H.  1797.  3  Ves. 
321. 

263.  The  creation  and  intervention  of 
trustees  seems  to  have  been  considered 
as  an  essential  ingredient  to  the  protec- 
tion of  every  married  wotoah's  separate 
property,  for  in  Pawlet  v.  Delavid,  T. 
1725.  2  Ves.  663  to  671.  it  was  held,  that 
a  wife  shall  not  dispose  of  her  separate 
estate  without  it.  In  Hulme  v.  Tenant, 
T.  1778.  I  Bro.  C.  C.  16.  2  Dick.  560. 
Thurlofd,  C,  said,  without  trustee  a 
wife  can  have  no  separate  property,  and 
in  Fraser  v.  Baiflie,  T.  1780.  1  Bro.  C. 
C.  518.  the  court  would  not  allow  the 
wife  to  part  with  her  life  interest  in  mo- 
ney, where  the  trustees  had  interposed. 

264.  And  in  most  cases  the  court  will 
direct  the  trustees  to  hold  or  to  convey, 


court  ordered  payment  of  the  money  tand  transfer,  according  to  the  wife's  ap- 
upon  the  wife's  consent,  but  sometimes  pointment.  Vide  Roupe  v.  Atkinson^ 
the  court  will  only  order  payment  of|E.  1744.  Bunb.  l62.  where  the  trustees 
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Droald  have  been  decreed  to  execute,  bad 
tbey  been  made  parties,  end  the  wife  not 
been  concluded.  So  in  8tamfardj  v. 
Marshall^  M.  1740.  2  Atk.  G8.  where  a 
wife  joined  ber  husband  in  a  bond  for 
money  lent,  and  the  trustees  were  direct- 
ed to  pay  the  rent  of  ber  separate  estate 
to  the  obligee.  And  in  Pybus  v.  Smithy 
T.  ^790.  1  Ves.  jun,  189.  Ld.  Thurhw 
admitted  tbe  same  doctrine,  but  directed 
an  enquiry,  whether  the  wife's *deed  was 
executed  freely.  In  Ellis  y.  Atkinson, 
T.  1792.  3  Brd.  C.  C.  565.  2  Dick.  759. 
the  wife  appointed  a  sum  of  money  to  be 
paid  to  her  husband,  over  which  she  had 
a  power  to  appoint  by  deed  or  will,  and 
the  trustees  were  directed  to  transfer. 
So  in  Guise  v.  Smallj  T.  1793.  1  Anstr. 
277.  where  a  wife  had  an  interest  for 
life,  with  remainder  to  her  children,  and 
in  default  of  issue,  an  absolute  power  of 
appointment ;  the  trustees  were  ordered 
to  pay  the  money  into  court,  to  answer 
the  wife's  appointment,  subject  to  the 
contingent  trusts. 

265.  Yet  it  is  not  in  all  cases  that  the 
court  will  order  the  trustees  to  transfer; 
for  in  Socket  v.  Wrayy  H.  1793.  4  Bro. 
C.  C.  4S3.  where  a  wife  had  a  power  to 
dispose  of  the  principal  by  will,  and  con* 
sented  that  it  should  ha  sold,  for  the  use 
of  her  husband  in  her  life-time,  the  court 
refused  to  permit  the  trustees  to  transfer. 
So  also  in  Blackwood  v.  Norris,  M.  1734. 
cited  in  Penne  v.  Peacock,  Ca.  temp. 
-Talb.  43.  where  40007.  was  bequeathed 
in  trust,  for  the  separate  use  of  a  feme 
eoverty  the  court  would  not  decree  it, 
thoudi  the  wife  consented  in  court. 

206.  Neither  is  it  in  all  cases  that  the 
intervention  of  trustees  is  essential.  For 
in  Moore  v.  Freeman^  H.  1725.  Bunb. 
:?05.  it  was  held  that  articles  between  hus- 
band and  wife  are  binding  without  it.  And 
in  Essez  y.  Atkins,  H.  1808.  14  Ves. 
547-  it  wns  stated  ta  be  the  established 
doctrine,  that  a  married  woman  can  bind 
her  separate  property  without  the  trus- 
tees ;  unless  their  assent  is  rendered  ne- 
cessary by  the  instruments  giving  ber  that 


that  the  trustees  must  follow  a  wife's  dis- 
position over  her  separate  estate,  vested 
in  them,  sui  juris.  And  he  added,  that 
if  the  rule  laid  down  in  such  case  was 
pushed  to  its  full  extent,  a  wife  having 
trustees,  and  her  property  nnder  the  ad* 
ministration  of  the  court,  would  be  less 
protected  than  if  left  those  legal  rights, 
which  the  husband  cannot  propria  marte 
affect,  and  which  rights  cannot  be  taken 
from  her  by  implication  or  inference. 
And  in  Pybus  v.  Smith,  1  Ves.  jun.  189* 
while  the  master  was  preparing*  a  settle- 
ment directed  by  the  court,  the  wife  was 
destroying  the  very  benefit  the  court  in^ 
tended  her. 

269.  The  rule  that  ^feme  covert  is  com- 
petent as  to  her  separate  estate,  to  act  as 
nfeme  sole,  laid  down  in  Peacock  r.  Monk, 
2  Ves,  190.  is  the  proper  rule.  Hulme  v. 
Tenant,  T.  1778.  1  Bro  C.C.  16. 2  Dick. 
560.  so  far  as  the  instrument  creating  her 
separate  estate  makes  her  proprietor  ;  but 
she  ought  not  to  part  with  it  without  an 
examination  in  court.  Pybus  v.  Smithy 
ante.  Tet  it  is  different  where  the  con- 
sent of  trustees  is  rendered  essential  to 
thq  cofnveyance,  though  the  bare  appoint- 
ment of  trustees  does  not  deprive  the 
wife  of  that  authority. 

270.  Where  a  husband  and  wife  had 
raised  money  by  way  of  annuity,  (upon 
very  extravagant  terms,)  charged  on  the 
wife's  estate  settled  in  trust,  to  pay  her 
the  rents  and  profits  to  her  separate  use, 
the  court  would  not  enforce  the  security « 
but  dismissed  the  bHi ;  the  trustees,  in 
this  case,  laudably  resisted  the  annuity, 
and  Ld.  Ch.  doubted  if  a  trust  te  pay  the 
rents  from  time  to  time  was  a  trurt  to 
pay  by  anticipation.  Mores  \',  Ifuisk, 
M.  18(y).  5  Ves.'694.       ,     ^   ' 

27 1«  Bill < by  husband  and  wife,  stating: 
that  the  wife  was  willing  at  some  future 
period]^  when  thb^  court,  according  to  it* 
rules,  could  ask  her  to  give  her  consent, 
that  the  husband  should  rotain  a  residue' 
unascertained,  and  admitted  by  the  bill  to 
have  been  treated  contrary  to  the  trusts 
of  the  settlement.     No  appointment  had 


property.     And  this  too,  notwithstanding  I  been  executed  except  one  in  nature  of  a 


Lord  Rosslyn^s  doubt  in  Mores  e.  Huish, 
5  Ves.  692.  and  post,  pi.  27a 

266.  But  the  acquiescence  of  the  wife 
is  material  to  determine  property.  Paw- 
Ittx,  Detaoal,  2  Ves.  6o3  to  671. 

268.  Lord  Loughborough,  however,  in 
Whistler  v.  Newman,4  Ves.  129.  regretted 
those  decisions  which  bound  him  to  say 


security,  and  not  an  absolute  appoint- 
ment. '  Tbe  wife  joined  io  the  bill,  and 
was  admitted,  (and  Lord  Eldon  said  it 
was  impossible  to  deny)  that  the  Rjere 
bringing  a  bill  in  her  name,  where  the 
fund  constituting  her  life-interest  was  in 
no  manner  limited  to  her  separate  use, 
was  not  a  sufficient  denotation  of  her  9on- 
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sent  to  a  disposition  so  as  to  operate  of 
itself  as  such.  His  Lordship  said^  the 
present  bill  proceeds  upon  an  admission 
that  the  wife  must  be  examined.  No  in- 
terest for  life  was  secured  to  her  separate 
use,  no  absolate  apportionment  had  been 
executed  as  to  her  interest,  and  no  power 
was  reserved  to  her  to  execute  any  deed 
to  afiect  her  life-estate,  which,  if  it  could 
be  affected,  must  be  by  force  of  her  con- 
sent upon  examination.  It  was  admitted 
in  this  ^ase  th^t  the  fund  had  not  come  to 
the  trustees,  and  whs  neither  under  their 
controul  nor  that  of  the  court,  and  it  may 
be  stated  that  the  trust  property  had  been 
applied  to  purposes  inconsistent  with  the 
trust  declared.  Those  declarations  are 
the  only  admissible  evidence  as  to  the 
intention.  Ld.  Ch.  further  said,  that 
without  prejudice  to  any  authorities  cited 
or  not  cited,  he  could  determine  the  pre-, 
sent  case  to  his  satisfaction  upon  these 
principles  : — The  husband  came  here  (to- 
gether with  his  wife,  though  her  joining 
amounts  to  nothing)  a  plaintiff  accounta- 
ble to  the  trustees  for  all  he  possessed 
under  some  act  done,  or  intended  to  be 
done,  by  her,  giving  him  a  title  to  the 
whole  property.  What  he  had  possessed 
he  does  not  disclose.  The  property  of 
the  wife  is  to  be  disposed  of  by  her  con- 
sent, if  available,  the  parties  do  not  know, 
neither  does  the  wife  or  the  court  know ; 
byjbe  bill  the  husband  does  not  account 
for  it,  or  put  it  under  the  controul  of  the 
court,  and  it  is  to  be  considered  that 
when  it  may  be  competent  to  ask  the 
wife's  consent  she  may  refuse  it.  It  is 
settled  that  while  the  property  is  unascer^ 
tained,  the  consent  in  cases  upon  which 
it  is  competent  to  work  all  the  effect  that 
has  been  contended  by  the  plaintiff,  is 
not  to  be  asked  by  the  court,  and  while 
the  court  cannot  state  the  amount  of  the 
property,  it  will  not  address  any  question 
to  her,  or  speculate  upon  what  may  be 
lier  inclination.  In  Edmonds  v.  Towns- 
end,  1  Anstr.  93.  in  answer  to  a  proposal 
that  the  consent  might  be  taken  for  the 
whole  amount  without  deduction,  which 
would  cover  any  less  sum  to  which  by 
abatements  it  might  be  reduced ;  the 
court  of  Exchequer  said  (to  which  Lord 
jEUon  agreed,)  *^  that  would  be  in  effect 
takir;g  her  consent  now  to  a  sum  to  be 
ascei^t^med  at  a  future  time,  and  thereby 
depri!(idng  her  of  the  power  of.  changing 
her  miiid  in  the  interim,  which  the*,  court 
tfught  not  to  do/'    The  present  biir(c6u- 


tinned  Lord  Eldon)  amounts  only  to  ask*  . 
ing  the  opinion  of  the  court  whether,  if 
hereafter  the  wife  will  consent,  it  will 
take  her  consent,  and  desiring  that  decla- 
ration before  the  husband  will  decide 
whether  he  will  have  his  bill  dismissed  or 
proceed.  He  must  submit  to  account^ 
and  put  the  fund  under  the  controul  of 
the  court,  if  he  expects  the  court  to  as* 
certain  the  fund,  and  he  Is  not  to  be  per* 
mitted  previously  to  call  upon  the  court 
to  act  for  his  benefit  upon  the  supposi- 
tion that  the  wife  will  consent,  unless  he 
agrees  that  the  court  shall  act  as  may  bo 
fit,  if  she  should  refuse  to  consent  to  give 
him  as  much  as  she  now  says  she  will. 
The  case  of  Guise  v.  Small,  (1  Anstr*  ^ 
277^)  was  mentioned  for  plaintiff,  in 
which  Ellis  v,  Atkinson,  (3  Bro.  C.  C 
56^.^  was  relied  upon  ;  that  case,  how- 
ever, went  ofi  by  agreement  ;*  but  the 
same  principles  were  entertained  by  Ld. 
ThurloiOf  in  Pybus  o.  Smith,  (3  Bro.  C.C« 
340. 1  Ves.  jun.  189.)  The  court  of  Ex-  « 
chequer  proceeded  in  some  degree  upoQ 
the  authority  of  Ellis  v.  Atkinson,  which 
went  entirely  upon  the  power  of  a  mar? 
ried  woman  over  her  separate  propertyi 
and  it  will  be  difficult  to  maintain  the 
analogy  between  a  fine,  and  the  jurisdic- 
tion upon  money,  in  this  court.  With- 
out saying  more  upon  the  power  of  a  mar- 
ried woman  over  her  separate  property, 
or  what  the  court  would  do  if  the  fund 
was  ascertained ;  Lord  EldonU  opinion 
was,  that  the  husband  here  desiring  to 
know  what  the  court  will  do  if  three  years 
hence  his  wife  shall  be  in  the  same  mind 
to  give  her  property  to  him ;  the  answer 
is,  that  when  the  funds  are  once  under 
the  controul  of  the' court  he  must  place 
them  in  such  a  situation  that  justice  may 
be  done  to  his  wife  if  she  will  not  con- 
sent, and  unless  he  will  submit  to  that, 
the  bill  must  be  dismissed.  Bill  dismissed 
accordingly.  The  next  day  Ld.  Ch.  ob- 
served, that  in  Eraser  o.  Baillie,  (l  Bro. 
C.  C.  518.)  upon  a  bill  for  the  same  pur- 
pose, the  court  refused  to  act.  Sperling 
v.  Rochforty  H.  1803.  8  Ves.  164.  *Ia 
Richards  r.  Chambors,  10  Ves.  584. 
Grantj  M.  R.  said,  that  Ellis  v.  Atkin- 
son did  not  end  by  compromise. 

'272«  Settlemepl  <^  stork  to  the  sepa- 
rate use  of  ^"Wlig^ed  woman  for  life^ 
amd  after  her  death  for  her  husband  abso- 
lutely. IJpoQi  the  bill  joT  the  husband 
abd  wife  for  a  transfer  to  him  upon  his 
pcrsouU  security,. .  M.   R.    decreed    ac* 
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cordiogly,  the  trustees,  by  their  answer,!  iog  the  authorities^  his  Honour  purposely 
desiring    to  be  discharged,  and  submit-  abstained  from  those   cases  (as  inappli* 


ting  to  act  as  the  court  should  direct. 
Chesdyn  v.  Smithy  M.  1801.  8  Yes.  X83. 
.  Vide  ante,  Sperling  o.  Rochfort. 

273.  Two  cases  were  before  the  court. 
In  the  first,  property  was  settled  in 
trust  for  the  sole  and  separate  use  of  a 
wife  for  life,  and  if  she  survive  her  bus* 
band,  to  be  absolutely  her's.  If  she  die 
in  his  life-time,  to  go  to  such  persons  as 
she  by  deed  or  will  should  appoint,  and 
iji  default  of  her  appointment,  to  her  exe* 


cable)  that  relate  either  to  the  separate 
property  which  in  equity  the  wile  may 
have,  or  property  over  which  she  has 
reserved,  or  had  given  to  her  by  the  set- 
tlement, a  power  of  appointment,  or 
which  the  husband  had  an  absolute  or 
qualified  right  to  reduce  into  possession. 
Having  reviewed  the  cases  bis  Honour 
said,  it  did  not  appear  improper  to  eD« 
quire  whether  upon  principle,  the  juris- 
diction that  has  been  assumed  in  some  of 


ctttors  and  administrators.     Part  of  the- them  can  be  supported.     Here  the  wife 
trust  property  was  in  court,  and  the  bus-  while  $ui  juris  meant  to  make  a  provision 


band  and  wife  petitioned  ^to  have  it  trans- 
ferred to  them.  She  had  executed  an 
appointment  in  his  favour,  and  having 
been  examined  de  bene  esse,  consented 
to  the  prayer  of  the  petition.  In  the 
second  case  the  property  was  settled  on 
the  husband  for  life,  if  he  survived,  to 
him  absolutely  ;  if  the  wife  survived,  to 
her  absolutely ;  they  filed  their  bill  de- 
siring that  the  whole  should  be  paid  to 
the  husband.  Crrant,  M.  R.  felt  himself 
called  upon  by  these  cases  to  determine 
the  important  and  much  agitated  ques- 
tion, whether  it  is  competent  to  a  mar- 
ried woman  by  examination  in  this  court 
to  relinquish  the  provision  secured  by  her 
marriage  settlement,  and    to  transfer  to 

her  husband  that  property  to  which  he  |  sent  while  covert  annuls '  the  contract 
cannpt  make  any  claim,  and  over  which  1  made  for  her  benefit  while  em  juris.  The 
she  has  not  reserved  any  power  of  dis-  |  husband  can  have  no  rightful  daim  te 
position.  In  the'first  case  the  wife  hav- 1  her  interest  created  for  her  benefit  with 
ifig  a  separate  estate  for  life  might  part  (  his  concurrence.  In  the  particular  cases 
without  that  life  interest.*  She  might  also   before  that  court   the   interests    are  of 


for  herself  in  the  event  of  her  surviving 
her  husband.  Such  were  the  terms  upon 
which  alone  she  chose  to  contract  while 
in  a  condition  to  exercise  her  unbiassed 
judgment.  She  wished  to  put  that  out 
of  her  reach,  and  secure  it  from  her 
efiect  of  the  influence  and  solicitations  to 
which  she  may  be  afterwards  exposed* 
She  might  be  told  that  there  is  lio  ^ay 
in  which  that  can  be  better  accomplished 
than  that  which  has  been  adopted,  that 
the  absence  of  power,  the  legal  incapa- 
city to  act,  is  the  best  security.  If  the 
court  will  not  interfere,  a  woman  about 
to  marry  has  the  power  to  secure  to  her- 
self this  kind  of  protection,  but  she  is 
deprived  of  it  if  the  court  upon  her  con- 


ight 

execute  an  appointment  in  favour  of  her 
husband  or  of  any  person,  which,  in  the 
event  of  her  death  in  '\m  life-time,  would 
be  a  valid  disposition  of   the  property. 
But  the  question  in  both  cases   is,  whe- 
ther the    contingent    interest  which  the 
wife,  while  sui  juris,  has  secured  to  her- 
self in  the    event  of  her  surviving   her 
husband,  can  through   the   interposition 
of  this  court  be  given  up  to  her  while 
under  covecturo.     His  Honour   then  ex- 
amined the  authorities,  saying,  that  if  by 
the  established  doctrine  of  the  court  this 
may  be  done,  be  should  nut  think  it  pro- 
per to  examine    the    soundness  of   the 
principle  upon   which  it  was  introduced, 
but  if  the   authorities  leave  it  in  doubt, 
then  the  principle  may  be  enquired  into 
upon  which  the  court  can  exercise  such 
a  jurisdiction  as  is    supposed    by  those 
who  support  this  claim*     Tet  in  exam  in- 


such  anature>that  if  created  by  a  third 
person  he  woufd  have  no  power  over 
them,  for  he  cannot  affect  her  interest 
which  cannot  take  effect  in  possession 
during  his  life.  When  the  wife  upoii 
examination  consents  to  relinquish  her 
equity,  it  is  by  virtue  of  a  deposing 
power  in  her,  or  by  the  intervention  of 
the  court  that  the  property  passes  to  the 
husband.  His  martial  right  is  allowed 
to  operate  unobstructed,  by  the  eqpity 
which  the  wife  does  nut  oppose  to  it ;  tho 
equity  being  out  of  the  way,  the  right 
.stands  unqualified,  and  upon. that  the 
court  decrees ;  but  here  there  is  no  pre- 
tence of  right  on  the  part  of  the  husband. 
As  to  the  contingent  interest  there  is  no 
power  of  disposition  in  the  wife ;  on  tie 
contrary,  the  non-existence  of  such  power 
is  the  ground  of  calling  upou  the  court  i 
then  wi;h  ut  a  right  in  the   Im^ibund  to 
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call  for  a  transfer,  or  a  power  io  the  wife 
to  make  it,  what  is  the  ground  of  the  de- 
cree ?  Ordinarily  a  decree  does  not  pass 
the  property,  but  merely  declares  the 
right  existing  by  antecedent  title  aiid 
disposition.  The  only  ground  upon  which 
it  has  ever  been  attempted  to  justify  this 
jurisdiction  is  analogy  to  a  fine  at  law. 
Buf  in  what  does  that  analogy  consist  ? — 
A  title  is  asserted  paramont  to  that  of 
the  married  woman.  Upon  a  fine  the 
exbtence  of  that  title  is  recognised  by 
an  agreement  after  suit,  and  upon  a  reco* 
very  by  judgment  of  the  court  upon  de- 
fault of  the  party.  An  agreement  upon 
suit,  had,  like  the  IVansattio  of  the  civil 
law,  peculiar  efficacy  ascribed  to  it,  and 
was  not  open  to  objections  that  would 
have  been  fatal  to  other  agreements. 
Fines  were  always  biiyiing  upon  married 
women,  though  it  was  thought  proper  to 
make  them  liable  to  examination  by  the 
statute  1 8  Ed w.  I.  c^de  modo  levandi  i 
fines^  but  it  was  not  merely  by  the  ex- 
amination that  the  fine  had  its  efficacy. 
The  court  of  Common  Pleas  could  not 
by  consent  of  a  '  married  woman  upon 
examination  give  effect  to  her  convey- 
ance by  lease  and  release ;  it  is  upon 
certain  technical  principles,  and  under 
th«2  ( over  of  certain  forms,  that  she  is 
permitted  to  part  with  her  estate,  without 
a  direct  violation  of  the  rule,  of  law  de- 
nying her  any  disposing  power,  but  the 
proceeding  of  this  court  is  not  referrable 
to  any  of  those  forms  in  annulling  a  set- 
tlement made  before  marriage.  The 
court  exercises  an  arbitrary  authority 
giving  to  the  acts  of  a  married  woman 
an  enect  that  does  not  legally  belong  to 
them.  His  Honour's  opinion  therefore 
was,  that  there  was  no  right  in  the  hus- 
band to  call  for,  or  power  in  the  wife  to 
make  a  transfer,  and  he  could  not  there- 
fore comply  with  either  of  the  present  ap- 
plications.—He  therefore  dismissed  the 
petition  in  the  firsf  cause,  and  the  bill  in 
the  second.  Richards  v.  Chambers.  Sea* 
man  v.  Duel^  E.  1805.  10  Ves.  580.  Vide 
Cbesslyn  r.  Smith,  8  Ves.  183.  The  ear- 
Hest  cases  on  this  subject  seem  to  be 
Brudnell  v.  Price,  Finch.  365. ;  and  Pa- 
llet r.  Paget,  2  Ch.  Ca.  101.  in  which 
Ld«  Naitingkam  directed  part  of  the  pro* 

Cr%y  settli^d  on  the  wife  and  children,  to 
laid  out  in  an  office  for  tho  husband 
wilh  tl»e  consent  of  the  wife.  In  O'Keate 
V,  Caltborp,  in  Ch.  1739,  cited  in  Sper- 
Kng  9.  Rochfort,  8  Vei.  177*  the  seule- 


ment  was  precisely  the  same  as  in  tfas 
principal  case^  and  there  Ld.  Ch.  said 
there  was  no  ground  to  break  in  upoa 
the  settlement,  and  take  away  the  io* 
terest,  for  if  the  wife  had  any  power  over 
the  principal  she  should  make  an  ap- 
pointment. In  Duckett  v.  Nea^le,  cited 
8  Ves.  177.  and  more  fully  in  10  Yes.  583. 
the  husband  agreed  to  give  the  wife^ 
trustee  a  bond  for  500/.,  in  case  she 
should  survive ;  upon  examination  she 
consented  to  these  terms,  and  the  court 
directed  the  payment.  In  Eraser  v. 
Baillie,  1  Bro.  C.  C.  518.  Eyrcj  B., 
would  not  permit  a  married  woman  by 
the  effect  of  examination  to  give  up  for 
the  benefit  of  her  child  her  life  interest 
under  her  settlement,  and  the  first  case 
in  which  the  jurisdiction  of  an  examinap 
tion  in  nature  of  a  fine  at  law  was  une- 
quivocally exercised,  was  that  of  M*Cor* 
mick  V.  Buller,  fully  su'ted  by  Ld.  Eldon^ 
in  Sperling  v.  Rochfort,  8  Ves.  174.  but 
the  principle  on  which  that  case  was  de- 
cided does  not  appear*  Some  previous 
cases  are  mentioned  as  proceeding  on  the 
same  ground,  viz.  Newman  v-  Cartony, 
3  Bro.  C.  C.  346,  (n.)  565.  which  Ld. 
Alvanley  dissented  from  in  Sockett  v* 
Wray,  4  Bro.  C.  C.  483.  and  Kirkman  v. 
Taylor,  cor,  Sewell,  JV).  R.  in  which  ths 
ground  of  the  decree  was  not  a  supposed 
j  urisdiction  of  the  cotirt,  to  authorize  a 
married  woman  to  part  with  an  interest 
to  which  her  power  of  appointment  did 
not  extend. — M'Cormick  v.  Boiler,  there- 
fore, is  the  first  case ;  two  subsequent  cau- 
ses only  have  been  referred  to  as  involving 
the  principle,  via;.  Ellis  v.  AtkiosoD,  3  Bro. 
C.  C.  346.  (n.)  565.  and  Guise  v,  Small^ 
1  Anstr.  277.  In  Ellis  e.  Atkinson,  the 
decree  cannot  be  supported  without  re^ 
course  to  the  principle  in  M^Cormick  9. 
Buller,  and  yet  Ld.  Thurlow  seems  not 
to  have  recognised  and  acted  upon  that 
principle ;  the  limitations  in  that  case  are 
the  same  as  in  the  principal  case  before 
the  court,  hut  Ld.  Tkitrlow  founded  his 
decree  solely  on  the  wife's  appeintment, 
and  took  no  notice  of  the  consent.  As 
to  Guise  o.  Small,  Ellis  v,  Atkinson  is 
there  recognised,  but  M.  R«  said  he  did 
not  comprehend  the  ground  of  that  c^se. 
In  Nevison  v.  Longden^  in  Scacc.  T.  1800* 
the  case  of  M'Cormick  9.  BuUer  is  ques- 
tioned.  So  Sockett  v.  Wray,  4  Bro.  C. 
C.  483.  is  in  contradiction  to  that  case, 
deciding  that  the  wife  cannot  by  exami- 
aatiQD  m  court,  exercise  any  greater  or 
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t>ther  power  over  her  property^  than  is 
reserved  to  her  by  her  settlement^  and 
that  the  court  can  not  enlarge  or  vary  that 
power.  Sperling  r.  Rochfort,  8  Ves.  lG4. 
was  the  last  case  ;  but  it  was  under  such 
circumstances,  that  it  was  not  necessary 
to  decide  the  point. 

417^'  The  consent  of  a  married  woman 
was  taken  in  court,  under  a  bill  filed  by 
ber  and  her  husband,  for  execution  of  a 
contract  for  the  sale  of  her  reversionary 
contingent  interest  in  stock.  WoUands 
V.  Cromher,  H.  1806.  12  Ves  174.  But 
the  consent  will ,  not  be  taken  till  the  sub- 
ject is  ascertained.  S.  C.  17B«  Et  vide 
Sperling  v,  Rochfort,  8  Ves.  1 64.  ante j 
pi.  271. 

27^*  As  to  a  feme  eoverVs  power  of 
disposition  over  an  estate  settled  to  her 
separate  use.  In  this  case  a  sale  by  ihe 
husband  and  wife  by  fine,  was,  under  nil 
the  circumstauces,  established  as  to  the 
separate  estate  of  the  wife  for  life,  and 
her  reveisfon  in  fee,  though  conveyed  to 
a  trustee  for  her  separate  use,  to  support 
contingent  remainders ;  but  the  court, 
upon  her  bill,  set  it^  aside  as  to  the  re- 
mainder ,  to  such  persons  and  uses,  &c 
as  she  should  appoint  by  will,  and  in  de- 
fault of  appointment,  to  her  children,  and 
decreed  two  wills  which  were  obtained 
from  her  to  be  delivered  up.  Parkes  v. 
White,  T.  1805.  11  Ve^.  209-  Eldon,C. 
said,  the  question  in  this  case,  what  the 
wife  coold  lawfully  do  with  respect  to  her 
own  interest  only,  not  dealing  as  to  those 
who  would  be  entitled  after  her  decease  ? 
is  so  extremely  important,  that  it  ought 
to  be,  once  for  all,  well  decided.  In 
Whistler  v.  Newman,  T.  1798.  4  Ves. 
129.  his  Lordship  considered  every  point 
as  settled,  unless  the  case  could  iiave 
been  decided  upou  the  circumstance,  that 
the  trustee  was  improperly  dealing  for 
his  own  interest.  If  it  is  asserted  that, 
though  Ld.  7Vi«rZ<?2^,  following  his  prede- 
cessors as  far  back  as  the  doctrine  can 
be  traced,  repeatedly  decided' upon  this 
principle,  this  court  has  now  a  right  to 
refuse  to  follow  it,  his  Lordship  said  he 
was  not  bold  enough  to  act  upon  that  po- 
sition. Previous  Xo, Whistler  v.  Newman, 
sup.  Ellis  V.  Atkinson.  T.  1792.  S  Bro. 
C.  C.  346.  (n.)  565.  Pybus  v.  Smithy  T.  I 
1790.  3  Bro.  C.  C.  340.  1  Ves.  jun.  189. 
JItdme  V.  Tenant,  T  1778.  1  Bro.  C.  C. 
16.  Peacock  v.  Monk,  H.  1751.  I  Ves.  193. 
and  other  cases,  had  been  determined, 
no  judge  ever  felt  so  strong  an  inclioation  I 
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to  say  the  act  should  not  avail  as  Ld. 
Thurlow  in  Ellis  v.  Atkinson,  and  mora 
particularly  in  Pybus  v.  Smith,  in. which 
case  his  reasoning  was  unanswerable,  if 
the  point  had  been  open.  Upon  princi- 
ple, a  woman  contracting  marriage  losnf 
all  the  powers  she  has  as  a  feme  sole, 
i«nd  yet  this  court  allows  her  to  place 
herself  by  contract  in  the  situation  of  a 
feme  sole;  and  so  it  was  at  law,  though  it 
is  now  got  rid  of  there.  (^See  tfu  refe^ 
rences  itmotisy  i  \ es.  17.)  Ld.  Thurlow 
said,  upon  true  principle,  that  if  the  con- 
tract makes  her  a  feme  sole,  her  faculties 
as  such,  the  nature  and  extent  of  themt 
are  to  be  collected  from  the  terms  of  the 
instrument  making  her  such.  In  Pybus 
v.  Smith,  sup.  this  court  exerted  all  its 
providence,  the  trustees  were  to  receive 
the  dividends,  and  from  time  to  time  to 
pay  them  into  the  proper  hands  of  the 
wife,  receipts  were  to  be  given  from  time 
to  time,  &c.  *^  and  not  by  anticipation.'* 
Ld.  Thurlow  was  a  trustee  in  that  settle- 
ment, and  took  great  pains  to  defeat  what 
he  considered  established  by  the  Hutho« 
rity  of  this  court.  Notwithstanding  all 
that  was  expressed  in  Pybus  v.  Smi'hy 
Ld.  Thurlow  fdund  himself  bound  by  au- 
thority to  say,  these  words  would  have 
no  more  effect  thau  to  create,  in  the  view 
of  the  court,  a  separate  interest  of  the 
wife  in  the  property.  In  Gorges  v.  Fetti* 
place,  M,  1789.  3  Bro.  C.  C.  8.  1  Ves. 
jun.  46.  Ld.  Thurlow  thought  the  expres- 
sion used  in  that  will  equivHlent  to  all 
these  words,  and  gave  the  wife  a  right  to 
receive  the  property  with  her  own  hands 
from  time  to  time,  and  to  dispose  of  it  by 
deed  and  by  will  also.  The  principle 
therefore  is,  that  all  these  words  are  only 
an  untlSlding  of  all  that  is  implied  in  a 
gift  "  to  the  separate  use.''  Ld.  Thur' 
low  made  that  decision  in  Pylius  v. 
Smith  with  great  reluctance,  thinking  the 
act  proposed  most  unrighteous ;  but  he 
looked  back  to  authorities,  and  found  that 
he  had  occasion  to  consider  the  subject 
very  much  in  Hulme  o. ;  Tenant,  sup* 
About  that  time  the  court  had  no  difficul- 
ty in  supposing  a,  woman,  haying  such  aa 
interest  might  give  it  to  her  husband, 
as  well  as  to  any  one  else.  The  cases 
never  intended  te  forbid  that,  if  he  be-< 
haves  well,  though  certainly  the  act 
ought  to  be  looked  at  with  jealously.  la 
that  case  there  iiras  a  very  formal  crea* 
tion  of  a  limitation  to  the  separate  use, 
which  is  not  oece^iary;  for  if  the  inteni- 
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tion  cm  be  collected,  it  is  just  the  same. 
The  wife  executed  no  formal  iDstrumeoty 
botthe  joined  ber  husband  in  a  bond; 
which  was  a  nullity,  except  ^  with  re* 
ftrence  to  her  intention ;  Ld.   TharloWf 
li^wavery  thought  himself  bound  by  au- 
thority to  say,  that  as  she  could  have  no 
o|ber  intention  than  to  charge  her  sepa- 
rate estate,  that  informal  instrument  was 
such  a  charge,  and  he  by  decree  executed 
that  intention,  recurring  back  to  all  the 
cases  in,  which  informal  acts  of  different 
sorts  had  been  held  a  sufficient  denota- 
tion of  the  wife's  intention.    Then  came 
(he  case  of  Whistler  v.  Newman,  sup. 
upon  which  Ld.  Eldan  would  only  re- 
mark, that  it  remained  to  be  considered 
how  fair  it  was  consistent  with  the  pre 
ceding   authorities,  and    if   it   was  not, 
then    whether  it  was   competent  to  the 
court  in  that  ye^r  to  refuse  a  decree,  con- 
sistent with  all  the  decisions  of  the  court 
«f  Chancery  for  above  a  century.     It  is 
true)  said  his  Lordship,  that  the  trustee 
in  that  case  was  a  creditor,  but  it  is  ob- 
vious the  transaction  had  no  direct  refe- 
tpnce  to  him  as  a  creditor.    A  bond  of 
indemnity  was  given  in  that  case,  but  no 
idea  was  entertained  that  any  bond  of  in- 
demnity was  wanted  as  against  the  wife, 
for  the  report  expressed  it  to  be  on  ac- 
count of  the  interest  of  the  future  chil- 
dren.    It  is  one   thing  to  say,  that  the 
trustee    is   well    warranted  in    not   ac- 
ceding to  the  act,  and  another  that  he 
has  done  wrong  by  acceding.    It  is  said, 
a  trtistee  tHight  never  to  join  in  aiding  a 
married  woman    to  give  away  separate 
property*    If  this  court  has  established 
that  she  can  give^  it,  and  the  mode  by 
which  she   can,    it  is   extraordinary  to 
say   she  has  not   given  it,  because  the 
trustee  joins  her.     Lord  Eldon  said,  he 
never  heard  before  that  if  she  had  exe- 
cuted an  instrument,    that  would   be  a 
good  disposition,  especially  if  for  a  valua- 
ble  consideration,  this  court  would  re- 
fuse to  execute  that  disposition  in  favour 
of  a  person  entitled  for  a  valuable  consi- 
deration, and  to  call  upon  the  trustee  to 
dothe  lihn  with  the  same  right  the  wife 
had.    It  cannot  be  said  that  her  act  alone 
will  give  the  person  a  right  to  come  for  a 
decree  against  the  trustee,  and  that  the 
Court  will  make  the  decree ;  and  yet  the 
act,  io  tff^er  respects  good,  is  not  good, 
because    the   trustee  joins  in    that  act 
which  thexourt  would  order  him  to  do  $ 


and  if  no  other  observation  can  be  addeJ^> 
but  that  it  is  to  satisfy  the  debt  of  the 
husband,  uniess  the  doctrine  Is  that  she 
may  give  it  to  every  one,'  but  the  person 
in  whose  favour,  upon  the  most  proper 
and  meritorious  obligations  she  may  he 
influeseed  to  act^that  is  not  an  objection. 
Ld.  €tr.  said,  he  so  much  doubted  th^ 
authority  of  Whistler  9.  Newman,  that 
he  desired  it  might  be  very  fully  consi* 
dered.  ^ 

276.  Where  a  wife  permits  her  bus- 
band  to  receive  her  separate  income,  the* 
account  shall  go  only  one  year  back. — 
Parkea  v.  WhiiCy  T#  1805.  11  Ves. 
223.       . 

277.  Under  a  trust  by  marriage  settle- 
ment to  pay  the  rents  and  profits  accord-' 
ing  to  the  wife^s  appointment,  and  in 
default  to  her  sole  and  separate  use,  a 
sale  by  ber  and  her  husband  was  estab- 
Jished«      Wiiis  v.  DdwkinSf  T.    1806. 

12  Ves.  501. 

278.  Grant  of  an  annuity  by  a  mar- 
ried woman  out  of  her  separate  estate 
was  established,  notwithstanding  notice 
by  the  trustees  that  they  would  pay  to 
the  wife  herself  only,  the  transaction 
though  for  her  husband's  benefit,  beings 
her  deliberate  act  when  aware  of  what  she 
was  doing.  Essex  v.  Atking^  H.  1808* 
14  Ves.  542. 

279.  Husband  and   wife    were^  seised 
under  the  marriage  settlement,  for  their 
lives   successively,  with    remainders   in 
strict  settlement,  and  in  default  of  issue 
to  the  heirs  of  the  wife.     There  being  na 
issue,  they  joined  in  a  mortgage  by  fine, 
declaring  the  ukimate  use  to  the  heirs  of 
their  bociies,  remainder  to  the  right  heirs 
of  the  survivor ;  but   as  declaration  or 
clear  intention  equivalent  to  it,  is  neces- 
sary to  change  the  use,  and  no  purpose 
appeared  beyond  the  mortgage,  a  resuk- 
ing  trust  arose  to  the  wife,  and  her  title 
was    accordingly    established    against  a 
claim  under  the  husband  surviving.  Innes 
V.  Jackson,  M:  I8O9. 16  Ves.  356.  But  this 
case  coming  on  afterwards  cm  appeal,  it 
was  held,  that  there  was  evidence  of  an  in- 
tention to  efiect  a  change  of  the  beneficial 
interest,  and  that  tbh  wss  certainly  more 
than  a  mere  mortgage  transact'K)n,and  that 
upon  the  deed  itsef  there  was  a  clear  mani- 
festation of  such  an  intention,  equivalent 
to  u  declaration,  and  coaseqireatly  that 
the  husband  and  his  heirs,  and  not  the 

Iwife  and  ber  heirsi  were  entitled  to  1%^ 


BARON  AND  FEME  VIT. 
Of  tie  Wifi^s  taluniurily  Jirining  in  her  Htuband*$  JUts^ 


W 


dempliOD.    S.  CL   1S19.  Bligh's  P.  C« 
103. 

280*  A  conveyance  to  a  hanajide  pur- 
chaser under  a  decree  w^inst  a  fimt  c<h 


vertj  for  a  sate  of  part  or  her  separate  es- 


his  mother,  who,  to  induce  plaintiff  (hit 
father-in-law)  to  relieve  him,  gave  plain* 
tiff  a  bond  to  secure  him  to  the  extent  of 
20QfiLf  six  months  after  her  death,  pa 


tatOi  cannot  be  set  aside  after  an  acqui- 
escence of  22  years^  though  the  purchase 
money  may  have  been  misapplicKj^  for  a 
feme  covert  is  as  much  bound  by  a  decree 
as  a  feme  sole;  and  moreover  a  feme 
m^ert  is  not  (as  an  infant  is)  entitled  to 
a  day  to  show  cause  against  a  decretal 
order,  bat  it  is  binding  till  reversed. 
JBurie  v.  CroMe^  {1. 181 1.  1  Ball  &  Be. 
489.  5d2.  Vide  eUam  Mallacko.  Galton, 
3  P.  W.  352. 

281.  So,  where  an  oi^er  is  made  on 
the  consent  of  a/e»e  eovert^  to  dispose  of 
her  real  estate,  and  acquiesced  in  during 
her  life,  it  will  not  be  set  aside  on  a  doubt- 
ful case,  made  many  years  after  by  her 
representatives.  Burke  v.  Crosbie^ 
sup. 

282.  Under  a  marriage  settlement,  mo- 
nies belonging  to  the  wife  were  settled 
(in  de&ult  of  appointment  by  her^  in 
irust  for  her  ''  next  of  kin  or  personal 
representatives/'  subject,  as  to  part,  to  a 
trust  for  the  husband  for  life :  Held,  that 
on  the  wife's  death,  without  exercisins  her 
power,  the  husband  was  not  entitled  un- 
der the  ultimate  trust,  because  the  bene- 
fit which  he  claimed  as  personal  repre* 
sentative  was  one  to  arise  after  he  had  re- 
aerved  all  that  was  fiven  to  him  as  hus- 

Vnd.  BaiUy  v.  Wright^  £.  1811.  18 
Ves.  49.  Decree  affirmed  on  appeal,  per 
JSldom^C  S.  C.  H.  1818.  1  Swanst.  39- 
JWUm.15. 

j383.  Under  a  marriage  settlement,  the 
tntsis  were  to  pay  the  rents  isind  interest 
of  the  wife's  estate  and  property  to  her 
separate  use,  during  the  joint  lives  of 
herself  and  her  husband,  free  from  his 
power  and  controul,  and  after  his  de- 
cease, in  case  she  should  survive,  then 
the  mhole  estate  was  limited  to  the  heirs 
Sie*  of  the  wife  £or  ever;  but  if  she 
,ahould  die  in  the  life -time  of  her  bus- 
band,  then  the  same  should  go  as  the  wife 
should  appoint  by  will  only,  and  in  de- 
&nlt  tbereef,  the  real  estate  was  limited 
over  to  another,  and  the  personal  estate 
to  be  paid  to  her  executed  dsc.  abso- 
lutely. There  was  a  power  lo  sale  and  a 
direction  that  the  produce  of  the  estate, 
.if  sold,  ahould  be  applied  according  to 
lihe  intent  of  the  settlement.  During  the 
coverture,  the  wife's  son  by  her  former 
knabandg  being  einbarrassed|  applied  to 


which   plaintiff  advanced   the 


re- 
quired. On  a  bill  filed  against  the  exe- 
cutors of  the  oblieor,  whe  sarvhnad  her 
husband,  it  was  held,  per  M.  R.,lhat  the 
wife,  during  her  coverture,  could  not 
execute  any  deed  which  would  bind  the 
estate  after  her  death. — It  was  proved, 
however,  tlmt  when  a  widow,  the  mother 
aaid  she  could  not  pay  the  bond,  but  her 
executors  would  settle  it.  As  to  her 
liability  on  tfab  undertaking,  the  court 
left  plaintiff  to  his  remedy  at  law  on  the 
new  contract,  if  any  such  could  be  es- 
tablished: for  as  the  mother  could  not 
change  her  piroperty  by  a  direct  deed  of 
appointment  during  her  coverture,  a 
fortiori,  she  could  not  do  so  by  her  bond. 
And  his  Honour  further  observed,  that 
where  a  married  woman  stipuJIfSCes  that, 
in  the  event  of  her  surviving  her  hus- 
band, the  property  shall  be  her^s.  and  she 
reserves  no  disposing  power  over  it  during 
her  cevertare,  there  are  no  means  by 
which  she  can  dispose  of  it  whibt  covert. 
Lee  V.  Muggeridge,  M.  1812.  i  Ves.  ft 
B.  118.  Ei  vide  Richards  v.  Chambers^ 
10  Ves,  580,    S.  P. 

284.  I.  S.  en  his  marriage,  settled  the 
wife's  money  in  trust  to  pay  her  the  inle« 
rest  fer  life,  with  a  proviso  against  anti« 
cipation.^  I.  S.  afterwards  wanting  money, 
joined  with  a  surety  to  raise  it  by  way  of 
annuity,  secured  by  the  wife's  assignment 
of  the  interest  to  become  due,  and  by 
charging  the  principal  sum  in  tJie  event 
of  there  being  no  children  of  the  mar- 
riage. The  .surety  is  without  remedy  in 
equity  under  the  assignment,  in  respect 
of  his  payment  of  the  arrears  of  the  annni- 
ty ,  recovered  againit  him  bv  an  actioo  op* 
on  the  covenant,  although  be  had  no  pa* 
tice  of  the  proviso  against  anticipation  in 
the  settlement,  and  a  charge  of  frauddleni 
concealment  was  not  sufficiently  estaUislK 
ed  ;  so,  though  fraud  had  beeafiilly  aaade 
out  against  the  wife,  it  seems  that  k  WeuM 
not  be  sufficient  to  support  the  aasign- 
ment,  for  that  would  be  to  give  her  a  pow^ 
er  of  alienation  against  the  intention  pt 
the  setder.  fmioon  t.  Hohhouse^  T. 
1817.  2  Meriv.  483.  fide  Hulme  v. 
Tenant,  1  Bro.  C<  C,  16.  Pybos  v.  Smith, 
3  Bro.  C.  C.  340.  1  Ves.  jun.  189— 
Sperling  v.  Rochfert,  8  Ves.  1(>4.  Parkes 
V.  White,  11  Ves.  209.  221.  SockotI  r. 
Wfny,  4  Bf 0.  C  C.  483. 
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BARON  AND  FEME  VII,  &  VIH. 
Of  the  Wife's  voluntarily  joining  in  her  Husband^s  Acts, 


285.  A  power  to  trustees  with  consent 
of  A.  under  her  hand,  attested  by  two 
witnesses,  to  advance  1500/.  to  her  hus- 
band. Thpy  advanced  the  moneywith- 
out  the  consent  of  A.  Afterwards  A. 
(by  an  instrument  under  her  hand  attest* 
ed  by  two  witnesses)  testified  that  the 
money  was  advanced  with  her  consent. 
On  a  bill  filed  by  A.,  it  was  held  that  the 


trustees  most  refund  the  money  ftnd  fiay 
the  costs.  Batcman  v.  Davis  and  othersy 
H.  1818.  SM^dd.  98. 

286.   A    wife    cannot   by  consent  in 
court  dispose  of  her  reversionary  inte«* 
rest  hi  personalty  in  fevour  of  her  hus- 
band.     Fickard  v.  Roberts^  M.  1818. 
3  Madd.  384. 


BARON  AND  FEME  VIII. 


ContractSi  Rights^  or  Claims  ^  dissolved  ornot  by  Marriage. 


287*  'Husband  and  wife  agreed  before 
tnarrJage^  that  the  wife  should  have  the 
disposad  of  her  own  estate  ;  the  agree- 
ment was  put  into  the  hands  of  I.  S.,  the 
wife ^8  agent,  who  received  the  rents,  and 
paid  them  to  the  husband  with  the  wife's 
consent ;  1.  S.  shall  not  be  answerable  for 
what  he  received  and  paid,  during  the  co- 
verture ;  for  an  agreement  between  hus- 
band tmd  wife  only  is  determined  by  the 
marriage.  Dory  v.  Chute^  E.  l663.  1  Cfa. 
Ca.  21.  8ed  qucere. 

288.  A.  agreed  with  his  intended  wife 
to  settle  lands  oii  her ;  the  marriage  was 
had,  and  the  husband  died  before  the 
settlement  was  made  ;  his  heir  shall  exe- 
cute this  agreement,  though  urged  that  the 
marriage  was  a  waiver  of  it,  and  a  release 
at  law.  Haymer  v.  Uaymerj  M.  1678. 
2  Vern.  343. 

289*  Agreement  between  husband  and 
wife  and  others  before  marriage,  that  the 
wife  should  dispose  of  her  own  goods  ; 
the  husband  died,  and  then  a  question 
arose,  whether  the  goods  belonged  to 
the  husband's  executor  or  to  the  wife, 
the  marriage  being  an  extinguishment  oi 
the  agreement?  but  the  court  made  no 
resolution.  Pridgeon  v.  Pridgeon^  M. 
1688.  1  Ch.  Ca.  12.  Purser  v.  Pentan, 
M .  1 686.  1  Vern.  408.  S.  P.  yet  no  reso- 
lution. '    ' 

290.  A.  lent  money  to  B.  and  C.  and 
took  a  bond  in  the  name  of  a  trustee ;  she 
afterwards  married  C.  the  principal  obli- 
gor 4  this  does  not  discharge  6.  who  was 
a  surety  only.  Cotton  v.  Cottan,  £.  l693. 
2  Vern.  290,  Pre.  Ch.  41. 

291*  A.  gave  B.  a  bond  to  leave  her 
1000/.  if  she  survived,  and  then  married 
her  and  died  intestate,  leaving  all  his  real 
and  copyhold  estates  in  mortgage :    B. 


took  out  administration,  and  was  let  in  to 
redeem  and  to  hold  agaiust  the  heir  till 
satisfied,  though  the  bond  was  gone  at 
law  by  the  marriage,  and  the  copyhold 
was  not  affected  by  it,  for  it  was  in  nature 
of  a  marriage  agreement.  Acton  v.  Acton^ 
or  Pierce,  Pre.  Ch.  237.  2  Vern.  480. 

292.  Peme  gave  her  intended  husband 
a  bond,  that  if  she  married,  she  would 
convey  to  him  her  lands  in  fee  ;  they  in- 
termarry, and  die  without  issue ;  the  bond, 
though  void  at  law,  is  good  evidence  of 
the  marriage  agreement  in  equity,  and  the 
husband's  heir  shall  compel  the  wife's 
heir  to  execute  it.  Cannd  v.  Buckle^ 
M.  1724.  2  P.  W.  243* 

293.  The  wife's  chose  en  action  before 
marriage  charged  on  her  husband's  estate, 
is  merged  by  his  death.  Seys  v.  Price^ 
T.  1740.  9  Mod.  217.  Barn.  117. 

294.  Marriage  is  in  its  nature  a  civil, 
and  in  its  celebration  a  sacred  contract, 
and  the  obligation  is  a  consideration 
moving  from  each  of  the  contracting 
parties  to  the  other,  from  which  arises  an 
equity  in  supplying  defects  for  the  wife, 
which  the  court  will  not  do  in  favour  of 
the  husband.  Banks  v.  Sutton^  H.  1732. 
2  P.  W.  705.  ;  and  marriage  agreements 
differ  from  all  others,  for  as  soon  as  the 
marriage  is  had,  the  principal  contract  is 
executed,  and  the  estate  and  capacities 
of  the  parties  are  altered ;  the  children 
are  purchasers  under  both  parents,  and 
may  compel  a  performance  of  the  agree- 
ment from4be  relations  of  either ;  there- 
fore, if  the  marriage  contract  could  be 
rescinded,  it  would  affect  their  interest ; 
Harvey  y.  Ashley^  E.  1748.  3  Atk.  61O. 
So  a  settlement  on  the  marriage  of  a  fe« 
male  infant  is  binding  on  her,  and  neither 
she  nor  her  husband  can  avoid  it«    Dum- 


fwd  V.  Lant^  T.  I78I.  I  Bro.  C.  C.  106. 
But  to  bind  her,  the  settlemeot  must  be 
iair  and  reasonable.  WiXliamM  v.  yVii- 
Hams,  £.  1782.  1  Bro.  C.  C.  152. 


BARON  AND  FEME  VIH.  &  IX. 
Wifi^s  Caniraet3,  dissolved  hy  Marriage. 


26B 


295.  Marriage  with  a  legatee  is  no  re* 
vocation.  Ewbandy,  Uailowdl^T.  1787* 
2  Bro.  C.  C.  220. 


BARON  AND  FEME  IX. 

WifVt  Protfiston  secured  in  Efuity, 


296.  A  man  suing  for  his  wife's  join- 
tare  in  the  spiritual  court,  wiH  be  restrain- 
ed by  an  injunction  in  equity,  till  he  has 
made  a  competent  provision  for  her. 
Tanfidd  v.  Datfenpartj  Totli.  114. 

297.  A.  having  married  the  legatee 
and  executrix  of  L  S.,  demanded  200/. 
4)ne  from  B.m  bond  to  I.  S. ;  B.  confess- 
ed the  debt^but  inxbted  that  A.  had  made 
no  settlenmnt  on  his  wife  ;  the  court  or- 
dered Oie  security  to  remain  until  A*  had 
provided  for  his  wife*  Wtntwarth  v. 
Young,  Nels*  Ch.  Rep.  377- ;    et  vide 

same  order,  Skin.  28&  et  Oxenden  v, 
Oxenden,  2  Vera.  294.  S.  P.  admitted  to 
foe  the  constant  practice. 
,  298.  A  coart  of  equity  will  not  inter- 
rupt the  legal  title  of  the  husband  to  the 
property  of  the  wife,  unless  called  upon 
by  him  to  lend  its  assistance.  Vide  mil- 
ner  v.  Celmer^  M.  1731.  2  P.  W.  639. 
Ad4ims  V.  Pierccj  T.  1714.  8  P.  W.  1 1. 
WUlais  V.  Cffy,  M.  1740.  2  Atk.  67. 
Jewsan  v.  Moulson^  M*  1742.  t  Atk.  420. 
Brown  v.  Eltony  M.  1733,  3  P.  W.  202. 
Bond  V.  Simmondsy  H.  1743.  3  Atk.  20. 
Attonuy'Generalv.Whorewood/t*  1750. 

1  Yes.  538.    Em.  HishamyT.  17^4.    2 
Ves.  579.     Pawlet  y.DelavaJ,  T.  1755. 

2  Ves.  669.  Blount  v.  Besiland,  T.  1800. 
5  Ves.  515. 

299.  And  in  Jewson  v.  Moul^on,  Ld. 
Hardwicke  expressed  great  doubt,  whe- 
ther equity  could  interfere  where  the  hus- 
band or  his  general  assignees,  could  get 
possession  of  the  wife's  property  without 
the  aid  of  the  court.  Vide  WincK  v. 
Pagey  M.  1721.  Bonb.  86.  Harrison  v. 
BuekUy  M.  1720.  1  Stra.  503. 

300.  But  if  the  husband  ask  for  equity, 
be  roust  do  equity  by  providing  for  his 
wife.  Vide  the  cases  referred  to  antSy 
pi-  298. 

301.  And  where  the  property  is  a  sub- 
ject of  equitable  cognisance,  it  is  clear 
that  the  general  assignees  of  the  husband 
(whether  by  the  operation  of  the  law,  or 
otherwise,)  are  subject  to  the  husband'^ 


equity,  by  whomsoever  the  application 
may  be  made ;  therefore,  if  the  husband 
become  bankrupt,  all  such  property  of  the 
wife  as  the  husband  could  assign  or  re- 
lease passes  by  the  commissioners'  as- 
signment.   MiUs  V.  Witliamsy  T.  i714. 

1  P.  W.  251.  e^  vide  ante,  tit.  Bankrupt^ 
sec.  V.  fn.)  vii. 

302.  \et  they  take  subject  to  the  same 
equity  of  providing  for  the  wife.  Vide 
the  cases  collected  aniey  tit.  Bankrupt, 
sec.  V.  (n.)  vii.  Vide  etiam  Grey  0.  Ken- 
tish, 1  Atk.  280.  Worral  0.  Marlar,  Bush- 
nan  9.  Pell,  Wenmtfn  v.  Mason,  Watson 
v:  Mascall,  1  P.  W.  459*  (n.)  Saddington 
e.  Kinsman,  1  Bro.  C.  C.  44.  Holland  v. 
Calliford,  2  Vem.  662«  Hinton  v.  Scott, 
Mos.  337-  Jewson  t^.  Afoulson,  2  Atk# 
417.  Ward  V.  Shallett,  2  Ves.  16.  Burden 
V.  Dean,  2  Ves.  jun.  607*  Oswell  v.  Pro- 
bert,  2  Ves.  jun.  680.  Brown  or  Hoffman 
V,  Clark,  3  Yes.  1 66  Freeman  o.  Pars- 
ley, 3  Ves.  42 1  •  Most  of  which  cases  have 
arisen  between  the  wife  and  the  general 
assignees  of  the  husband. 

303.  But  where  the  husband  has  as- 
signed some  particular  chose  en  action  or 
trust  term  of  the  wife  for  a  valuable  con- 
sideration, there  is  more  doubt  whether 
the  court  will  impose  any  terms  in  favdur 
of  the  wife  on  the  particular  assigned. 
Vide  Turner's  Ca.  1  Vern.  7.  Pitt  v. 
Hunt,  1   Vern.  18.     Tudor  0.  Samyne^ 

2  Vern.  270.  Packer  v.  Wyndham,  Pre. 
Ch.  412.  Walter  v.  Saunders,  1  £q. 
Ab.  58.  pi.  5.  Bates  o.  Dandy,  1  Atk. 
207. 

304.  8ed  quart,  whether  in  these- casei 
of  particular  assignment,  any  dbtinction 
bas  been  made  between  a  trust  term  and 
a  chose  tn  action  of  the  wife  ?  Vide  Prior 
r.  Hill,  4  Bro.  C.  C.  139.  which  was  the 
case  of  a  general  assignment  to  creditors. 
As  to  a  particular  assignment  by  the  bus* 
band  for  a  valuable  consideration,  vide 
Like  V,  Beresford,  3  Ves.  506.  Burden  v. 
Dean,  2  Ves.  jun.  607.  Oswell  v.  Pro-* 
bert|  2  Ves.  jun.  680.    Brown  v.  Churk% 
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BARON  AND  FEME  IX. 
WifeU  Provision  ncurtd  in  t^qtnty. 


43  Yes.  l66.   Freeman  v.  Parsley,  S  Yes.  [     308.  A  wife  was  held  e&tided  to  a  pro* 


421.  Franco  9.  Franco,  4  Yes.  515.  Yet 
io  FofktT  ▼.  Wifndhamj  M.  17-5.  Pee. 
Gh.  419*  Ld.  Cotoper  seems  to  have  ta- 
ken a  distinction,  and  says,  the  difference 
between  a  bond  and  a  term  for  years,  is, 
that  a  bond  is  a  chose  en  action^  not  as- 
signable at  law,  and  a  term  is  a  chattel 
real|  which  the  husband  may  assign 
without  his  wife,  as  also  the  trust  of  such 
term,  and  consequently  the  money  secu- 
red by  it.  Vide  eUam  Grey  r.  Kentish, 
1  Atk.  280.    Bates  v.  Dandy,  2  Atk  208. 

S05.  And  as  to  voluntary  assignments, 
vide  Squib  v.  Wyn,  1  P.  W.  378.  Bates 
r«  Dandy,  sup*  Jewson  v.  Moulson,  2  Atk. 
417*  Saddington  v.  Kinsman,  1  Bra.  C. 
C.  44.  Shepherd  v.  Shepherd,  1  Bro.  C. 
C.  51«  (n.)  ei  vide  notes  to  BosviU  jy. 
Brander,!  P>  W.  458. 

306.  There  are  cases,  however,  |o 
which  the  court  has  refused  to  compel  the 
husband,  or  those  claiming  under  him,^ 
to  provide  for  the  wife,  or  to  secure  her 
fortune  in  equity ;  aad  those  cases  princi- 
pally ar#|  where  the  husband  has  exer- 
cised his  right  at  law,  by  reducing  hb 
wife's  property  into  his  possession,  either 
by  assigning  her  ekoses  en  action  for  a 
valuable  consideration,  as  in  Squib  r. 
Wyn,  1  P.  W.  378»  and  the  other  cases 
coUected  anU^  sect,  iii.,  or  by  as-^igning 
-her  term  lor  years,  or  trust  of  a  term,  as 
fn  Packer  v.  Wmdham,  M.  1715  Pre. 
€h.  412.  Gilb.  £q.  Rep.  98.  and  other 
^ases  collected  mle,  sec  Hi.,  or  by  re- 
leasing her  possibility,  as  in  ^acobson  v. 
Williams,  1  P.  W.  382.  Higden  v.  WU- 
liamson,  3  'P.1Y.  142.  £l»th  v.  Frome, 
Amb.  394.  Jewson  v.  Moulson,  2  Atk. 
417*  and  other  cases  collected  anU^  sect. 


interfere. 

307*  Neither  can  the  court  secure  the 
.wife's  fortune,  where  payable  on  a  con- 
tingency, which  is  dubious  and  uncertain; 
but  when  the  event  does  happed,  tbe 
court  will  take  all  possible  care  of  her  in- 
terest, as  in  Exp^  Casweiiy  M.  1728.  2 
P.  W.  497.  E^.  Greenaway^  M.  1740. 
1  Atk.  113.  Basevi  v.  Strra^  M.  1807* 
14  Ves.  313.  and  so  where  the  provision 
is  secured  by  a  judgment  or  bond,  for- 
feited at  law,  before  a  bankruptcy. 
JSjp.  Winchester f  M.  1744.  9  Mod.  471. 
1  Atk.  116.  Eip.  Oroomej  M.  1744. 
1  Atk.  115.  Exp.  Mitchdly  M.  1751. 
1  Atk..  120.  ei  vide  Tully  v.  Sparks,  2  Ld. 
.Baym.  1546. 


vision  against  the  particular  assignee  of 
tiie  husband  for  valuable  consideration, 
of  the  whole  of  her  equitable  interest, 
E.  of  Salisbury  v.  NwUnSf  T.  1759.  1 
Eden  370. — See  the  Editor's  note,  io 
which  he  supposes  this  to  be  the  first  case 
which  distinctly  established  the  wife% 
equity  to  a^provision  out  of  her  ewm  for- 
tune against  the  particular  assienees  of  her 
husband.  See  also  his  Honours  constmc* 
tion  in  Mitibrd  v.  Mitford,  9  Ves.  100. 
Wright  V.  Morley,  1 1  Ves.  20. ;  but  tbe 
point  seems  yet  undecided* 

309.  A  bond  was  given  by  a  trader  to 
a  trustee  previous  to  his  marriage,  and 
by  a  marriage  settlement  of  the  same 
date,  it  was  covenanted  that  the  sum  mett-> 
tloned  in  the  bond  was  to  be  payable 
only  in  the  event  of  the  wife  surviving 
the  husband  ;  and  it  was  further  cove- 
nanted, that  in  case  of  the  husband  fail- 
mg  in  his  circumstances,  but  not  other* 
wise,  the  trustee  should  sue  pn  the  bond* 
I'ho  husband  became  bankrupt  in  the 
life^time  of  his  wife.  The  Ld.  Ch.  would 
not  allow  the  trustee  to  be  admitted  a 
creditor,  for  he  considered  the  whole 
transaction  a  device  to  defraud  the  bank* 
rupt  laws*  Exp.  Murphy^  il.  1803. 
1  Sch.  &  Lef!  44. 

3 10.  A  trader  on  bb  marriage  received 
600/.,  his  wife's  portion,  and  gave  a  bond 
in  the  penalty  of  2000/.,  conditioned  to 
pay  1000/.  .to  a  .trustee,  the  interest 
whereof  to  be  payable  to  himsetf  for  life^ 
if  he  should  conunue  solvent,  but  in  case 
of  his  deaUi^  or  insolvency,  then  to  his 
wife  for  liie,  and  the  principal  to  be 
divided  among  the  children  of  thif  mar* 
riage.    On  his  bankruptcy  the  claim  of 


iii.,  in  none  of  which  cases  eqeitgr  cos  the  trustee  on  behair  of  the  wife  for 


interest  was  allowed,  te  the  extent  of  the 
600/.,  but  not  for  the  remaining  400/. 
Etp.  JKeaghaHf  T.  1803.  1  Sch.  &  Lef. 
179*  Vide  Lockyer  v*  Savage,  2  Stre* 
947.  ■  ' 

311*  But  pot  where  a  wife  gains  a 
legal  interest  in  a  leasehold  estate,  after 
marriage.    Adanu  v.  Pearce,  3  P*  W« 

1  A«. 

312.  Nor  where  a  settlement  was 
nude  on  the  wife  before  marriage, 
though  inadequate ;  sed  secta,  of  a  vo* 
luntary  settlement  after  marriage.  La* 
noy  V.  jD.  of  Mhol,  M.  1742*  2  Atk* 
448. 

313.  Et  vide  conirOf  March  ▼.  Headp 
1 T.  1749*  3  Atk.  720.  where,  .op'^n  aa  ae- 
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^esiioD  of  fortoney  the  court  ordered  aJMit  may  waive  lier  equity  for  a  settle* 

ment  out  of  her  own  property,  even  after 
the  orderi  or  at  any  time  before  its  com- 
pletion. The  question  then  iS|  what  ia 
the  effect  of  such  an  order  as  constitu- 
ting a  right  in  the  issue  to  a  proTisioni  if 
the  wife  dies  without  any  act  done  after 
the  date  ef  that  order.  The  husband^ 
where  he  can,  may  lay  hold  of  the  wife's 
property,  and  equity  will  not  interfere. 
Previously  to  a  bill,  a  trustee  for  a  fm^ 
covert  may  pay  her  personal  property,  or 
the  rents  and  profits  of  her  real  estate  to 
her  husband,  bat  Ld.  Alvatdey  has  laid  it 
down  that  he  cannot  after ;  ( Vide  Macanlay 
9.  Philips,  4  Ves.  15.)for  the  bill  makes  the 
court  tne  trustee,  and  takes  away  that 
right  of  dealing  with  the  property  which 
aSe  trustee  previously  bad.  After  m 
bill  filed,  it  is  clear  that  tjie  wife  roa^ 
eome  into  court  and  consent  to  her  hus- 
band's having  the  fund  entirely  under 
bis  dominion,  and  if  she  does  not,  that 


fiirther  provision,  the  settlement  before 
marriage  being  inadequate*  So,  where 
a  husband  made  a  new  aeldement  in 
consideration  of  an  accession  of  fortune, 
it  was  held  good  against  his  (breditora. 
Wordy.  ShaUei,T.  lT5(k  2  Ves.  16. 
And,  in  another  case,  where  the  set- 
tlement did  not  appear  inadequate, 
the  court  would  not  suffer  the  husband 
to  exhaust  the  greater  part  of  the  wife's 
acquisition  of  Fortune.  Temkpns  v.  Lad- 
hraok,  T.  1755.  1  Vea.  595.  Upon  the 
bill  ot  a  married  woman,  (entitled  to 
a  share  of  the  personal  estate,  as  one  of 
the  next  of  kiu  of  the  intestate,)  against 
her  husband  and  the  adminstrator,*  the 
latter  claiming  to  retain  fowaids  satisfac- 
tion of  a  bond  due  to  him  from  the  hus- 
band. Decreed,  that  be  was  not  enti- 
tled to  retain,  but  that  the  wife's  share 
▼as  subject  to  a  further  prevision  In  fa- 
▼our  of  her  and  her  children,  her  settle- 


ment being  inadequate  to  the  fortune  she  I  court  will  order  a  proposal  to  be  made 


then  possessed  ;  and  referred  to  the  mas- 
ter to  consider  of  e  proper  settlement, 
regard  being  had  to  the  extent  of  the 
wife's  fortune,  and  the  settl^^ment  before 
made.    Lady  Elibank  v.  Montoliem^  H 

1 801. 6  Ves.  ysr- 

314.  Bill  by  the  infant  children  of  Ld. 
E.  stating  the  proceedins^s  in  the  cause, 
Elibank  0.  Montolieu,  oafe,  and  the  de- 
cree which  directed  the  master  to  ap- 
prove a  proper  settlement,  to  be  made 
by  defendant  Ld.  E.  on  plaintiff  Lady 
E.,  his  wife,  and  her  children  by  him,  re- 
gard being  had  to  the  extent  of  her  for- 
tune, and  the  settlement  before  made 
ti{k>n  her.  The  bill  further  stated,  that 
Lady  C,  died  intestate,  before  any  report 
was  made,  and  prayed  that  it  might  be 
declared  that  plaintiffs  and  defendant 
A.  M*,  .another  child  of  Lord  and  Lady 
E.  have,  under  the  decree  of  1801,  a 
right  to  a  provision  out  of  one-fourth  of 
the  personal  estate  of  the  intestate,  under 
whom  Lady  E.  claimed,  as  next  of  kin, 
mnd  that  it  may  be  referred  to  the  mas 
ter  to  approve  of  a  proper  settlement  to 
be  made  by  defendant  Ld.  E.  upon 
plaintiffs  and  defendant  A.  M.,  being 
all  the  children ;  regard  being  also  had  to 
the  extent  of  Lady  E.'s  fortune,  and  the 
settlement  already  made  by  Lord  E. 
To  this  bill  defendant  Montolieu  de- 
murred.— Per  Ld.  Ch.     Upon   this  de- 


fer a  settlement  on  the  wife  and  issue  | 
but,  notwithstanding  such  an  order  for  a 
settlement  onder  the  wife's  equity,  if 
either  party  dies  while  it  rests  merely  in 
proposal,  the  right  of  survivorship  as  be* 
tween  husband  and  wife  is  not  affected* 
It  is  not  unfrequent  where  ^e  master 
makes  his  report  after  a  decree,  for  biia 
to  state  that  tlie  parties  had  declined  to 
lay  a  proposal  for  a  settlement  before 
him,  and  frequently  notwithstanding  such 
order  by  the  original  decree,  upon  fur-* 
ther  dire^ions  the  wife  came,  <conseotin{^ 
that  the  fund  should  be  taken  out  cS* 
court,  and  was  permitted  so  to  do.  If^ 
therefore,  the  issue  have  a  right  against 
the  father,  it  is  altogether  dependant  on 
the  will  of  the  mother.  In  Rowe  v.  Jack- 
son, (2  Dick.  604«)  it  was  necessary  te 
consider  whether  the  wife  never  having 
expressed  jiny  change  of  opinion  between 
the  order  for  a  proposal  and  her  deatb^ 
that  order  gave  the  children  any  right, 
and  it  was  stated  as  not  according  to  the 
practice,  to  permit  the  husband  after 
that  order  to  av^il  himself  of  the  death  of 
the  wife  to  take  the  fund,  and  leave  the 
children  unprovided.  The  principle  must 
be,  that  the  wife  obtained  a  judgment  for 
her  children,  liable  to  be  waived  if  she 
thought  proper,  otherwise  to  be  left 
standing  for  their  benefit  at  her  death. 
I  Next  as  to  the  form,  if  the  children  have 


nurrer  there  are  two  points,  one  of  form,!  acquired  a  right  by  the  judgment  in  the 
the  other  upon  the  9writs.    A  feme  eg*  former  suit,  it  is  subscquertt  to  the  instl" 


%n 
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tution  of  the  proceeding  in  tHat  sail,  and 
unless  they  can  apply  by  petition,  under 
the  liberty  to  apply,  they. cannot  apply, 
except  by  supplemental  bill.  Degiurrer 
over-ruled.  Jdurray  v.  Lord  Elibank, 
T.  1804.  10  Ves.  84.  This  cause  came 
on  to  be  heard,  when  the  right  of  the 
child  to  a  provision  was  established. 
S.  C.  T.  J  806.  13  Ves.  1.  which  decree 
was  varied  by  adding  directions  for  the 
master  to  take  necessary  accounts,  &c. 
to  ascertain  and  secure  the  fund,  as  had 
been  prayed  by  the  original ,  bill  by  the 
mother.  S.  C.  14  Ves.  489- 

315.  There  are  cases  also,,  in  which 
the  court  will  protect  the  wife,  where 
the  husband  himself  does  not  approach 
it  to  ask  for  equity.  As  in  Ozenden  or 
Rockingham  v.  Chendeny  E.  1705. 2  Vern. 
493,  Pre  Ch.  239.  where  the  trusts  of 
a  settlement  remained  to  be  performed, 
and  the  wife  was  forced  from  her  bus- 
ban 'i,  by  his  ill  treatment.  Decreed 
upon  the  application  of  the  wife,  she 
should  have  the  interest  of  her  fortune 
for  her  maintenence,  until  co))abitation. 
So,  where  a  wife  is  cestui  que  trusty  she 
may  require  an  execution  of  that  trust. 
Luptonv.  Tempesty  M.  1708.  2  Vern. 
62).  So,  where  the  wife  had  a  legacy, 
which  was  not  paid  when  her  husband 
became  bankrupt,  the  court  ordered  it  to 
be  invested  for  her  separate  use  for  life, 
and  afterwards  for  her  children,  upon  her 
bill  alleging,  that  she  was  entrapped 
into  the  marriage.  Jacohson  v.  Wtlliamsy 
M.  1717.  1  P.  W.  382.  Gilb.  Eq.  Rep. 
140.  So  also,  where  a  feme  sole  mort* 
ga{ree  in  fee,  marries  a  trader,  who  be- 
comes bankrupt  and  dies,  the  mortgage 
deeds  being  in  the  hands  of  the  as- 
signees, the  court  refused  the  wife  the 
benefit  of  her  mortgage,  for  the  covenant 
being  to  pay  the  money  to  the  wife,  it 
was  her  chose  en  actiouy  and  passed  by 
the  assignment,  and  th(»ugh  she  had  the 
legal  estate,  she  was  held  a  trustee  for 
the  assignees;  but  it  would  have  been 
utherwise  if  by  articles  before  marriage, 
it  was  agreed  that  this  mortgage  should 
continue  to  the  wife*.  Bospill  v.  Br  under, 
T.  1718.  I  P.  W.  458.  So  also,  where 
executors  file  a  bill  in  itaturc  of  inter- 
pleader, to  restrain  proceedings  in  the 
spiritual  court  fur  the  wife's  legacy  ;  the 
court  will  order  her  to  be  provided  for; 
IlarrUon  v.  Buckle^  M.  1720.  1  Stra. 
238.  Gardener  v.  W^alker,  H.  17:^2. 
i  £tru.  508.  S.   P.  But  where  the  wife 


secured  in  Equily* 

gained  a  legal  interest  in  a  leasehold 
estate  afrer  marriage,  tha  court  refused, 
upon  the  bill  of  the  executor,  to  make 
the  husband  add  to  her  settlement,  or 
even  to  make  one ;  though  in  case  of  a 
money  legacy  it  would  have  been  done. 
Adams  v.  Pearce,  T.  1727.  3  P.  W.  12* 
So,  where  a  man  marries  a  ward  of  the 
court,  he  shall  make  a  settlement.  Phipps 
v.  Sheldony  M.  1739.  MS.  (n.)  1  Eq. 
Ab«64.  pi.  1.  Stackpoole  y.  Beaumontf 
E.  1796.  3  Ves.  89.  98.  S.  P.  So,  where 
a  husband  deserts  his  wife  and  goes 
abroad,  the  court  will  take  care  of  her 
fortune,  but  if  he  maintains  her,  he  shall 
have  the  interest,  otherwise  it  shall  be 
paid .  to  her.  Watkins  v.  Watkins,  M. 
1740.2  Aik.  OG'^Sleechv,  Thorington. 
T.  1754.  2  Ves.  560.  So,  where  the  wife 
had  eloped,  and  lived  in  adultery,  the 
court  would  not  leave  her  wholly  without 
a  provision.  Ball  v.  Montgomeryy  T. 
1793.  4  Bro.  C.  C.  339.  2  Ves.  jun.  191. 

3 16.  Yet,  notwithstanding  the  court 
will  compel  the  husband  and  those  claim- 
ing in  his  right,  to  provide  for  the  wife  ; 
it  will  not  oblige  the  husband's  assignee 
of  the  wife's  term,  or  trust  of  a  term,  to 
provide  for  her  until  ho  is  entitled.  Jeto^ 
son  V.  Jfoulson,  2  Atk.  417*  Neither 
does  this  equity  extend  beyond  the  wife, 
for,  should  it  be  construed  to  extend  to 
children,  it  may  prejudice  crediton. 
Scriven  v.  Tapley,  T.  1765.  Amb.  509. 
2  Eden  337. 

317.  A  wife  had  3500/.  South  Sea 
Annuities,  which,  by  articles  prepared  ia 
Holland,  before  marriage,  was  agreed  to 
be  settled  to  her  separate  use  ;  the  wife 
6led  her  bill  for  a  transfer,  on  the  hus- 
band's refusal  to  assist  her ;  but  the  hus« 
band,  who  was  served  with  a  subpoena, 
not  having  been  in  England  within  two 
yeais  preceding  the  bill,  and  conse- 
quently not  coming  within  the  5  Geo«  2. 
c.  25.  s.  I.  for  taking  bills  pro  eonfessoy 
the  court,  after  sequestration  against  the 
husband,  ordered  the  South  Sea  Com- 
pany to  transfer.  Vanhessen  v.  Shippen^ 
becky  H.  1750.  1  Dick.    140- 

318.  Where  a  husband  covenanted  in 
his  marriage  settlement  to  convey  suffi- 
cient in  value  to  answer  an  annuity 
which  his  wife  had  at  the  time  of  her 
narriage,  and  died  without  having  so 
ione,  the  court  decreed  the  deficiency  to 
t)o  made  good  out  of  his  estate.  JlkTaf* 
thews  V.  MatthetoSyT.  1772.  2  Dick.  470. 

319*  The  husl^and  waa    a  bankrupt^ 
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and  his  wife  had  vested  a  contingeot 
legacy,  which  he  had  oot  reduced  into 
his  pos^essioo  when  he  died:  tield^  not 
to  vest  in  his  assignees,  for  it  was  not 
such  an  interest  as  the  ban  Irrupt  ctniid 
assign.  Gayner  v.   Wilkinson^  M.  1773. 

2  Dick.  491. 

320.  Upon  a  bill  by  a  husband  for 
stock  held  in  trust  for  his  wife,  a  claim 
was  set  up  under  a  bond  by  the  wife  and 
her  former  husband,  securing  an  annuity 
out  of  the  dividends  as  an  assignment  for 
a  valuable  consideration  ;  but  as  it  came 
collaterally  before  the  court,  and  several 
objections  were  taken  upon  the  annuity 
act,  and  on  the  iuiancy  of  the  wife,  and 
the  nature  of  her  interest  at  the  time, 
the  court,  though  inclining  to  favour  the 
wife's  equity  upon  the  general  question 
against  an  assignee  for  a  valuable  consi- 
deration, would  not  determine  if,  but  re- 
ferred it  to  the  master  to  approve  a  set- 
tlement  upon  the  wife  and  her  issue,  with 
liberty  for  the  representatives  of  the  obli- 
gee to  apply.  Franco  v.  Franco ^  E. 
1799.  4  Ves.  515. 

321.  The  trustees  in  a  marriage  settle- 
ment lent  part  of  the  trijst  monies  to  the 
husband  upon  hood,  when  in  full  credit : 
he  purchased  an  estate  to  himself  iu  fee, 
and  became  bankrupt,  whereupon  the 
estate  was  conveyed  to  his  assignees. 
The  estate  so  purchased  was  ordered 
to  be  conveyed  to  new  trustees,  upon  the 
trusts  of  the  settlement,  and  the  residue 
of  the  boud  debt  to  be  proved  under  the 
commission  again«t  the  husband.  Wilson 
V.  Foreman,  E.  1782.  2  Dick.  593. 

322.  Where  there  is  an  order  on  the 
husband  to  lay  proposals  before  a  master 
for  a  settlement  on  his  wife  and  children, 
and  the  wife  dies  leaving  issue,  the  court 
will  bind  the  husband  to  the  order. 
Rowe  V.  Jac&sony  H.  1783.  2  Dick.  604. 

323.  A  real  estatej  charged  with  pay- 
ment of  debts,  fn  aid  of  the  personality, 
shall  be  applied  before  the  widow's  pa- 
mphernaliu.  Boynton  v.  Boynton,  1\ 
1784.  t  Cox  106.  1  Bro.  C.  C.  445. 
Vidt  Tipping  o.  Tipping,  1  P.  W.  729. 

324.  A.  bequeathed  the  residue  of  his 
real  and  |!>ersonal  estate,  to  I.,  to  be 
placed  at  interest  until  21  or  marriage, 
and  then  the  whole,  with  the  accumu. 
latron,  to  be  paid  to  her,  for  her  use 
during  her  life,  and  afler  her  decease,  to 
the  heirs  of  her  body  lawfoily  begotten, 
equally  to  be  divided  between  them, 
ahare  and  share    alike,  ead  for  default  of 

Vol,  I  39 
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such  issue,  or  in  case  of  the  death  of  the 
said  1.  before  2 1  or  marriage,  such  resi- 
due to  C.  and  his  heirs  for  ever  ;  Held, 
that  this  pusses  an  estate  for  life  only  to 
I.  in  the  residue  of  the  personal  estate, 
but  not  to  her  separate  use,  and  she  be- 
ing married,  and  her  husband  a  bank* 
rupt,  proposals  were  directed  for  a  set* 
tlement  on  her  and  her  issue.  Jacobs  v. 
Amyaiiy  M.  1792.  1  Madd.  37^.  (n.) 
Vide  Beresford  v.  Hobson,  1  Madd.  360. 
and  the  cases  there  referred  to. 

325.  On  a  proposal  for  a  settlement 
under  a  commitment  for  marrying  award 
of  the  court,  a  power  was  directed  to  be 
inserted,  enabling  the  wife  to  settle  the 
interest  of  a  moiety  of  her  fortune  upoa 
any  future  husband  for  life  ;  and  the  bus- 
band,  on  undertaking  by  his  counsel  tt> 
eieeute  the  settlement,  was  discharged. 

V^inch  V.  JaJMtfs,  M.  1798.  4  Yes.  386. 

.  326.  A  husband  conceiving  himself  en* 
titled,  under  'a  void  deed,  to  a  residue 
bequeathed  to  his  wife,  and  dying  with- 
out getting  possession,  having  made  a 
general  disposition  by  his  will,  under 
which  she  took  an  interest,  it  is  a  case  of 
election,  and  her  election  to  take  the 
provision  under  the  will,  though  less  iq 
point  of  value,  was  to  her  separate  use, 
and  was  established  against  the  assignees 
under  the  bankruptcy  of  her  second  hus- 
band.   Rutter  V.    Maclean,    H.    1799* 

4  Ves.  531. 

327.  To  prevent  the  marital  right  ia 
the  property  of  a  married  woman,  a  clear 
intention  must  appear  that  it  shall  be  to 
her  separate  use ;  a  mere  trust  to  pay 
the  interest  to  her  for  life  n  not  suffi- 
cient, and  his  Honour  in  this  case  said, 
that  as  a  husband  is  bound  to  maintaia 
bis  wife,  she  ought,  out  of  her  separate 
propeity,  to  contribute  to  the  common 
fund ;  and  her  utmost  equity  is  a  provi- 
sion ouK  of  her  fortune.  It  was  admitted| 
that  the  capital  being  bequeathed  accord- 
ing to  the  wife's  appointment,  whether 
covert  Or  sole^  and  in  default  of  appoint- 
ment to  her  representatives,  including 
her  husband,  was  a  bequest  to  her  sepa- 
rate use.    Lumb  v.   Milnes,    T.    1800. 

5  Ves.  517. 

328.  So  is  a  bequest  in  trust  to  pay 
the  annual  produce  into  the  proper  hands 
of  a  married  .woman,  a  bequest  to  her  se- 
parate use.. Hartley  v.  Hurle,  T.  1800. 
5  Ves.  545. 

329*  Upon  a  settlement  of  the  fortune 
of  a  ward  of  the  court,  who  had  married 
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whole,  the  settlement  must  either  ex- 
pressly or  clearly  import  that  ioteDtion. 
*lhe  settlement  in  this  case  does  not  do 
so ;  and  the  meaning  seems  to  be  that 
the  husband  should  take  only  what  was 
to  become  his  immediately  upon  the  mar- 
riage. It  is  not  alleged  that^  the  provi- 
sion he  made  for  his  wife  was  more  than 
adequate  to  that  fortune.  An  account  to 
ascertain  plaintiff's  share  was  decreed, 
and  the  assignees  were  directed  to  make 
a  propasHl  for  an  adequate  settlement  out 
of  that  share,  having  regard  to  the  settle- 
ment already  made  upon  her.  Carr  v, 
Taulor,  E.  1805.  10  Ves.  574.  Vide 
•Mitford  ».  Mitford,  9  Ves.  87.    In  the 

trincipal  case  it  appeared  that  G*  the 
ankrupt,  was  indebted  to  the  estate  of 
the  intestate  W^  on  bond,  which  claim 
the  administrator  of  W.  attempted  to  set 
off  against  the  claim  of  M.  the  wife  of  the 
bankrupt,  as  nekt  of  kin  of  the  intestate; 
Std  nan  allocatur. 

335.  By  articles  on  marriage  the  hus- 
band agreed,  as  speedily  as  might  be^ 
to  settle  40/.  per  ann.  on  his  wife 
if  she  survived,  to  be  paid  from  the 
time  of  his  decease  ;  but  the  interest  and 
dividends  arising  from  money  to  be  in- 
vested in  the  8  per  cents*  for  the  purpose 
of  raising  the  annual  sum  of  40/.  should, 
in  the  mean  time,  be  received  by  the  bus- 1  not  raising  that  presumption  which  in 
band,  and  in  case  of  issue  of  the  marri- mother  cases  had  been  raised,  as  if  the  hus- 


H.  1805.  10  Ves.  34$.  3  T.  R.  529. 
4  T.  R.  570.  Vide  Exp.  King,  8  Ves, 
334.  Exp.  Coming,  9  Ves.  115. 

336.  On  the  marriaee  of  L.  and  M* 
money  was  settled  to  tne  separate  u^e  of 
the  wife,  and  in  the  event  of  no  children, 
to  her  absolutely,  provided  she  should 
survive  her  hu^iband,  with  power  to  the 
trustees,  with  her  consent,  to  invest  it  in 
land  to  be  conveyed  to  the  same  uses. 
The  husband,  before  marriage,  purchased 
a  freehold  estate,  and  after  marriage 
he  purchased  two  leasehold  estates,  with 
money  which  he  borrowed,  and  which  he 
afterwards  repaid  out  of  his  wife's  trust 
money.  The  husband  died  without  issue^ 
and  intestate,  whereupon  his  widow  took 
out  administration,  and  filed  her  bill 
against  her  husband's  heir  at  law,  char- 
ging  that  the  estates  had  been  bought  out 
of  her  money,  and  that  the  deeds  bad 
been  deposited  for  her  security,  and 
praying  an  account  of  the  debts,  and 
that  she  may  be  considered  a  specialty 
creditor  in  respect  of  her  demand,  nnd 
have  satisfaction  out  of  the  real  estate  as 
such,  or  by  virtue  of  an  equitable  lien  r 
Held,  that  the  widow  had  no  lirtn  upon 
the  estates  purchased  by  h^r  husband, 
though  he  had  obtained  the  money  from 
the  trustee,  the  circumstances  of  the  case 


age,  that  he  should  have  power  to  dispose 
of  the  capital   for  the  use  of  such  .issue 
by  deed  or  will  ;  and  in  failure  of  issue, 
tlkt  the   wife  5hould  have  the  ^ole  dis- 
posal of  500/.,  being  the  portion  the  hus- 
band received    with  her,  and  if  he  sur- 
vived, the  dividends  of  that  sum  should 
be  received  by  him  for    his  life.     The 
husband  became  bankrupt,  and  no  monpy 
was  invested,  his  wife  and  children  there- 
fore  petitioned  that  they  might  bo  admit- 
ted to  prove  800/.,  or  such  othor  sum  as 
would  produce  40/.  per  ann,^  or  at  least 
for  500/.    Ld  Cb.  said,  if  the  real  mean- 
ing of  this  agreement  is  a  covenant  to  in- 
vest as  much  money  as  will  produce  40/. 
per  ana.,  it  differs  thi»  case  from  Utterson 
n.  Vernon,  3  T.  R.  5?9*  inasmuch  as  this 
bankrupt  was  under  an  obligation  without 
any  step  taken  by  the  other  party,  and  in 
that  ease  it  was  to  be  upon  demand  made, 
and  no  demand  having  been  made  at  the 
time  of  the  bankruptcy,  his  Lordship  in- 
clined to  think    this  demand  should  be 
proved,  and  the  order  was  made  accord; 
sngly  for  proving  800/.    Exp.  Granger^ 


band  had  been  under  an  engagement  to 
purchase,  and  his  purchases  were  in  pur- 
suance of  that  engagement,  and  also  upon 
Evidence  of  the  fact  of  the  Application  of 
the  trust  fund,  or  the  inability  of  the  hus- 
band \i^j  other  mean^  not  being  made  out ; 
Held  also,  that  though  the  husband  cove- 
nanted not  to  obstruct  the  appointment  of 
his  wife  under  her  power  over  her  separate 
estate,  yet  -no  specialty  debt  arises  from 
the  husband  by  the  eflect  of  such  cove* 
nant,  ZenrAv.  Z««acA,  £.  1805.  10  Ves. 
511.  Vide  Sowden  v.  Sowden,  1  Bro, 
C,  C.  582.  Lane  v.  Digbton,  Arab.  409. 
Ryal  V  Ryal,  1  Atk.  59.  Wilson  t».  Fore- 
man, 2  Pick.  593.  imperfectly  reported, 
but  correctly  stated  by  his  Honour  in  tha 
principal  case. 

337.  An  assignment  by  the  husband 
of  part  of  his  wife's  equitable  interest, 
viz.  dividends  of  stock  in  trust  for  her^ 
for  a  valuble  consideration,  was  enforc- 
ed* upon  the  bill  of  a  surety  for  the  hue* 
band  to  be  indemiiified  against  past  and 
future  payments,  the  assignment  extend* 
ing  only  to  100/.  per  tfiM.  out  of  2601^ 
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The  rettaiDiog  diyidends,  under  a  bill  on 
the  part  of  the  wife,  were  paid  to  her^  the 
husband  having,  after  the  assignment, 
gone  abroad  without  making  any  provi- 
sion for  her.  Wright  v.  Morley,  H. 
1805.     11  Ves.  12. 

338.  A  trader  on  his  marriage  gave  his 
bond  for  1000/.  to  the  trustees  of  his 
marriage  settlement,  payable  in  the  event 
of  his  bankruptcy  or  death,  and  he  also 
conveyed  the  rent  of  his  house  to  the 
same  trustees  as  a  provision  for  his  wife 
and  children.  The  father  of  the  trader's 
wife  also  gave  the  trustees  a  bond  f  ^r 
800/.,  as  his  daughters's  portion,  whi'^h 
was  vested  in  the  same  trustees  as  a  fu- 
ture provision.  The  husband  became 
bankrupt,  and  thereupon  the  court  order* 
ed  the  proof  which  had  been  made  of  the 
husband's  bond  to  stand^  and  the  divi- 
dend payable  thereon,  to  be  invested  on 
security,  the  interest  whereof  should  be 
paid  to  the  assignees  during- the  life  of  the 
bankrupt,  and  then  the  whole  to  his  wife 
and  children.  The  court  also  declared 
the  bond  of  the  wife's  father,  whiqh  was 
settled  to  the  separate  use  of  the  wife  in 
case  of  her  husband^s  bankruptcy,  to  be 
valid.  Eip.  Oxfey,  M.  1807.  *  1  Ball  & 
Be.  257. 

339  Where  a  trader  on  his  marriage 
gave  to  trustees  a  bond  ibr  his  wife's  for< 
tune^  and  the  settlement  did  not  provide 
*for  its  proof  under  the  husband's  com- 
mission, in  case  he  should  become  bank- 
rupt, and  that  afterwards  happened,  tfie 
court  ordered  the  bond  to  be  proved, 
such  appearing  to  be  the  intent  of  the 
parties.  Ezp.  Vemer,  T.  1808.  1  Ball 
&  Be.  260. 

340.  Securities  obtained  from  a  m-^f' 


a  trader  cannot  on  his  marriag^e  secure  a 
prbvision  out  of  his  own  property  for  his 
wife,  to  the  prejudice  of  his  creditors,  yet 
to  the  extent  of  her  own  property  he  may 
make  such  a  provision.  Higginson  v. 
Kelly  J  M.  1810.  1  Ball  &  Be.  252. 
256.  Et  vide  llxp.  Meaghan,  1  Sch.  & 
Lef.  179.  £xp.  Hinton,  14  Ves.  519* 
and  Lockyer  v.  Savage,  2  Stra.  947< 

342.  A  covenant  by  a  husband  in  con-* 
Sfderation  of  the  purchase  money  of  an 
estate,  of  his  wife,  within  two  years  to 
convey  lands  in  N.  of  the  value  of  such 
purchase  money  by  way  ef  settlement. — 
The  husband  died  without  performing  the 
covenant,  but  performance  of  it  was  de-* 
creed  against  his  representatives,  by  di- 
recting them  to  lay  out  in  land  so  to  be 
settled,  a  sum  equal  to  the  value  of  estates 
in  N.,  which  (at  the  time  the  covenant 
ought  to  have  been  performed,)  would 
have  been  worth  the  amount  of  the  pur- 
ch^  money,  with  interest  at  4  per  cent^ 
from  the  death  of  the  covienantor.  Lady 
Suffieldv.  Lord  8u  field,  H.  1812.  3 
Meriv.  699. 

343.  J.  S.  covenanted  in  his  marriage 
settlement  that  he  would,  on  a  'month's 
notice,  or  in  the  event  of  his  default  dur- 
ing  his  life,  his  representatives  should, 
within  a  month  after  his  death,  transfer 
stock,  in  trust,  &c.  in  bar  of  dower,  Sec, 
witli  a  proviso,  that  notwithstanding  the 
covenant  to  transfer  upon  their  request  in 
writing,  it  should  be  lawful  for  the  trus- 
tees, if  they  thou|ht  fit,  to  forbear  requir- 
ing the  transfer  from  him  during  his  life. 
No  transfer  was  made,  nor  any  notice 
given,  and  the  husband  having  become- 
bankrupt,  the  court  held,  first,  that  this 
being  a  contingent  debt,  it  could  not  be 


ried  woman,  having  separate  property,  byl  proved  un^ler  the  commission ;  secondly, 
a  creditor  of  her  husband,  who,  by  sup- 1  that  the  bankruptcy  could  not  Have  the 


pressing  that  fact,  procured  himself  to  be 
appointed  one  of  the  trustees,  his  co-trus- 
tee not  being  a  party'to  the  transaction, 


1809.    16  Ves.  116. 

341.  A  trader  on  his  marriage,  in  con* 
sideration  of  1000/.,  his  wife^s  fortune, 
conveyed  his  house  to  trustees  to  bis  own 
use  till  his  death  or  bankruptcy,  and  in 
either  event  if  his  wife  survived,  to  raise 
]^000/.  for  her  separate  use }  Held  a  valid 
settlement,  and  in  nature  of  a  mortgage 
to  sectire  the  wife's  fortune,  and  an  ap- 
plication by  the  assignees  to  restrain  the 
the  trustees  froip  recovering  the  house  at 
iaw,  was  refused  by  the  court^  for  though^ 


effect  of  a  voluntary  transfer  under  the 
covenant;  and  thfrdly,  that  the  clause 
giving  the  trustees  power  to  forbear  en- 


were  set  aside.     Dcdhiac  v.  JDtdbiaCflS,. ,  forcing  payment,  must  be  construed  as  in- 


tended for  their  indemnity,  for  it  is  to  be 
considered  as  with  a  view  to  insolvency, 
it  might  amount  to  a  fraud.  £^.  Alco^j 
H.  1813.     1  Ves.  &B.  176. 

344.  By  a  deed  of  separatien,  a  hus- 
band (a  trader)  covenanted  with  a  trustee 
for  the  wife,  that  in  consideration  of  be- 
ing indemnified  against  the  wife's  debts^ 
he  would  release  a  remainder  in  fee  limit- 
ed to  himself  for  life,  then  to  his  wife  for 
life^  then  to  himself  in  fee,  and  settle  the 
same  as  his  wife  should  appomt.    The 
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deed  held  good  agaiost  creditors  under 
the  statute  of  James  I.  by  the  considera- 
tion of  indeniQity  against  the  wife's  debts* 
Warralhv.  Jacoby  T.  1817. 5  Meriv,  2iy6. 
Vide  Stephens  v.  Olive,  2  Bro.  C,  C.  90. 


345.  A  married  woman  separated  from 
her  husband,  and  having  a  distinct  main- 
tenance may  render  the  same  liable,  by 
accepting  a  bill  of  exchange.  .  Stuart  v« 
Lord  Eirktoally  M.  1818.    3  Madd.  38^ 
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S46.  Where  a  wife  has  two  provisions 
in  her  view,  in  most  cases  she  shall  be 
put  to  her  election ;  but  the  principle 
upon  which  such  election  is  directed,  is, 
where  one  provision  is  contrary  to,  or  in- 
consistent with,  the  gther.  Vide  Strahan 
V.  Sutton^  M.  1796.  3  Yes.  2^.  And 
such  inconsistency  or  contrariety,  must 
appear  from  express  declaration  or  ne- 
cessary inference.  French  v.  Daviesy  T. 
1795.  2  V^es.  jun.  572.  But  in  all  cases 
of  election f  the  wife  shall  be  permitted  to 
consider  which  provision  is  most  to  her  ad- 
vantage'   As  where, 

347*  A.  covenanted  on  marriage,  that 
if  his  wife  survived,  she  should  have  half 
her  fortune  secured :  A.  died,  and  left  her 
more  than  she  could^  claim.  Per  cur. : 
The  legacy  shall  be  considered  in  satis- 
faction of.  the  covenant;  but  the  wife 
ehall  elect  which  portion  she  pleases. 
Corns  v.  Farmfr^  M.  1708.  2  Eq,  Ah. 
34.  pi.  1. 

348.  So  where  8000f.  was  secured  to 
the  daughter  of  A.  by  his  settlement,  and 
he  afterwards  gave  her  8000/.  and  200/. 
per  ann.  by  wi)l ;  she  can  have  but  one 
8000/.    but   she    may  elect  which    she 

? leases.  Copley  v.  Copley^  T.  171 K  I 
.  W.  147. 

349*  So  where  A.  by  deed  poll,  as- 
signs all  his  securities  to  his  natural 
daughter,  but  never  delivered  the  deed 
poll  to  her;  be  afterwards  gave  her  a 
bond  for  10,000/.  payable  in  3  months 
after  his  decease,  and  devised  to  her  all 
bis  lands,  provided  she  niarried  B. ;  he 
also  gave  her  bis  personal  estatcr,  an<l 
made  her  executrix :  she  refused  to  marry 
B.  She  shall  not  have  both  the  deed  and 
bond,  but  may  elect  between  them. — 
Johnson  V.  Smithy  M.  1749.     1  Ve?.  314. 

330.  So  where  testator  devised  to  his 
wife  a  leasehold  estate  fur  life  and  a  ^ent- 
charge  during  widowhoods  she  claimed 
both  the  rent  charge  ftod  her  dower^  but 


was  decreed  to  elect,  her  claim'  of  dower 
being  contradictory  to  the  will.  Arnold 
v.Iumpsteady  T.  1764,  2  Eden  236.  and 
notes.  Amb.  466.  VUlarealv*  Lord  Gal-' 
wayy  T.  1769.  Amb.  682.  1  Bro.  C.  C. 
292.  (n.)  S.  P.  Jones  v.  Colliery  T.  1773. 
Amb.  730.  S.  F.  Vide  Noys  r.  Mordaunt^ 
2  Vern.  581.     Pre.  Ch.  265. 

351.  So  where  1000/*  per  ann,  was 
given  ,  to  a  wife  in  lieu  of  dower,  but  if 
she  married  again,  then  100/.  per  ann./ 
she  married  and  elected  her  dower,  which 
was  decreed  to  her.  Boyntun  v.  Boyn* 
tuny  E.  1785.     1  Bro.  C.  C.  445. 

35:^.  So  where  the  provision  to  which 
a  wife  is  entitled  under  her  settlement  is 

« 

uncertain,  the  wife  shall  elect  between  that 
and  her  dower,  though  the  settlement  be 
in  bar  of  dower.  Caruthers  v.  Caruthers^ 
H.  1793.    4  Bro.  C.  C.  500.  '  • 

'  353:  So  where  a  wife  has  an  annuity 
by  will  to  her  separate  use  for  life,  charg- 
ed i)ppn  a  devised  estate,  and  a  title  para« 
mount  to  part  of  the  same  estate  in  tail, 
she'must  elect,  though  it  Is  manifestly  the 
better  interest,  and  ner  husband  s  taking 
possession  under  that  tide  does  not  pre« 
clu(|e  her  election.  Wilson  v.  Townsend^ 
T,  J792.     2  Ves.jun.  693. 

354.  So  wh^re  a  devisee  dies  in  the 
life-lime  of  the  devisor,  and  the  estate 
*desc^nds,  the  devisor's  widow  being  eo- 
titloi  by.  will  to  a  provision  in  bar  of 
dower,  must  elect.  Pickering  v.  Lord 
Stamfordy  E.  1797.    3  Ves.  337. 

355.  So  where  A.,  tenant  in  tail,  re- 
mainder to  B.  the  wife  of  C  in  tail,  con* 
qeiving  he  had  obtained  a  fee  under  a 
void  execution  of  a  power,  granted  leases^ 
and  then  devised  the  estate  to  B.  for  life, 
remainder  over,  and  gaye  B.  and  C.  other 
benefits  under  his  will,  leaving  D.  residu- 
ary legatee ;  upon  a  bill  by  I),  to  estabr 
lish  the  will,  B.  elected  to  take  her  estate 
tail  in  opposition  to  the  will,  which  th^ 
nraster  reported  to  be  for  her  benefit^ 
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tttd  it  #a8  decreed  to  her  accordingly. 
DarHngtan  or  Caoan  v.  Pulteney^  T, 
1797.  2  Ves.  jun.  544.  S  Ves.  384, 
>  356.  So  where  a  wife  has  one  claim 
Under  the  will  of  her  former  hushand, 
aod  another  against  it^  she  shall  elect  be- 
tween them.  Blount  v.  Bestland^  T,  1800. 
5  Ves.  515. 

357*  A  feme  eovertf  heir  at  law  of 
land  in  Scotland,  being  also  a  legatee  of 
personal  property  in  England,  shall  elect, 
but  the  marital  rights  of  hor  husband  will 
not  be  affected.  Brodiev.  Barry^T.  1813. 
2  Ves.  &  B.  127.  Vxde  eiiam  tit.  Elec- 
tion.    Scotland^  pi.  6. 

358.  And  she  shall  not  he  precluded  by 
having  received  one  portiouy  if  she  should 
afitrwards  discover  that  the  other  is  more 
benejicial.  As  where  testator  gave  his 
wife  an  annuity,  charged  on  an  estate  of 
which  she  would  be  dowable ;  this  was 
liefel  a  case  of  election^  but  that  the  widow 
had  not  made  her  election  by  accepiitig 
the  annuity  for  three  years.  Wake  v. 
Wakey  e.  1791.  3  Bro.  C.  C.  255.  Vide 
etican  Stratford  v 
is,  posty  pi.  373. 

359. '  Yet  she  shall  make  her  election 
within  a  ptoper  timij  and  be  bound  by  it. 
As  where  a  feme  cotert^  heir  at  law  (of 
a  copyhold  estate,  to  Which  testator  was 
■ot  admitted,}  who  took  a  legacy  of  5000/. 
under  testator^s  will^  and  received  the  in* 
terest  for  five  years,  was  held  to  have 
elected  under  the  will.  Ardesoi/e  v«  Ben' 
nettj  T.  1772.  2  Dick.  463. 

960.  Though  no  line  can  be  drawn,  for 
it  must  depend  upon  the  circumstances  of 
the  case.  As  where  a  wife  entitled  to  an 
estate  under  her  settlement,  and  her  hus- 
band gave  her  by  will  his  personal  estate, 
and  an  interest  in  bis  real  estates,  in  lieu 
of  her  claims,  and  his  will  was  not  duly 
executed  to  pass  the  latter,  she  must 
elect  between  the  personal  estate  and  her 
settlement,  but  she  may  delay  it  till  an 
account  of  the  personal  estate  is.  taken. 
Newman  v.  Newman^  H.  1783.  1  Bro. 
C.  C.  186. 

361.  So  where  a  widow  having  dif- 
ferent interests  under  her  settlement  and 
Iter  husband's  will,  and  having  proved  the 
will,  acted  under  it,  and  received  the 
irents  for  six  years,  she  was  held  to  >iave 
made  her  election.  *  Butricke  v.  Brod- 
kursti'V.  1790.  3  Bro.'C.  C.  88. 

362.  Note.  It  seems,  that  where  the 
coert  hove  held  a  wife  bound  by  her  elec- 


tion, they  have  tenderly  ascertained  thai 
it  is  the  most  beneficial  alternative. 

863.  There  are  some  cases  also  m' 
which  a  wife  shall  have  both  provisions^ 
As  where  A.  covenanted  to  buy  20/.  pev^ 
ann.  for  his  wife  for  life,  and  if  he  died 
before  it  was  done,  to  leave  her  300/.^  he 
died  without  making  any  settlement,  and 
bequeathed  her  the  interest  of  830/.  for 
life,  with  power  to  dispose  of  301^  at  her 
death.  Decreed,  she  should  have  300/* 
under  the  articles,  and  the  legacy  al^, 
and  that  the  executors  could  not  settle 
the  20/.  per  ann.  Perry  ▼.  Perry^  Tf 
1705.  2  Vem.  505. 

S64tf  So  where  by  articles  before  mar- 
riage of  a  female  infant,  it  was  'agreed, 
that  when  of  age  she  should  convey  her 
lands  to  her  husband,  in  fee^  in  conside* 
ration  of  a  suitable  jointure  in  bar  of 
dower ;  the  jointure  was  settled,  and  the 
wffe  was  a  party  to  the  deed,  but  she  ne-* 
ver  Was  required  by  her  husband  to  con- 
vey her  lands ;  the  husband  died :  Held, 
I  the  wife  was  not  bound  by  the  articles^ 
Powell,  1  Ball  &  Be.  |  thougft  she  accepted  her  jointure ;  sh€^ 

therefore  kept  her  own  estate  and  ther 
jointure  also.  Lucy  v.  MoorCy  M.  1730.^ 
3  Bro.  P.  C.  514.  Mos.  59« 

365.  So  where  A.,  on  marriage,  cove-^ 
nanted  to  secure  1000/.  oer  ann.  to  his 
wife  in  bar  of  dower^  and  by  his  will  de- 
vised to  her  considerable  real  and  per-> 
sonal  estates:  Held,  she  was  entitled 
both  to  her  annuity  and  the  devise. 
SroiigJiton  V,  ErringtoUf  E.  1 773.  7  Bro^ 
P.  C.  12. 

366.  So  where  testator  entered  into  tf 
marriaee  bond  to  leave  his  wife  atfd  chiU 
dren  2000/.  and  if  no  children^  then  to  hia 
wife;  he  died  without  issue,  and  left  hi* 
wife  a  life  interest  in  all  his  property :  she 
shall  take  both.  Fofsyth  v.  Grant,  £^ 
1791.  3  Bro.C.  C*241. 

367*  But  there  are  cases  in  which'  the 
court  toill  make  a  decree  contrary  to  the 
wifeU  election*  As  where  A.,  on  mar-' 
riage,  covenants  to.  purchase  and  settle 
lands  of  400/.p«r  ann.  Xm  the  use  of  lum^ 
self  and  wife  for  life,  rcm^aiuder  to  the* 
children,  and  in  default,  to  pay  3000/.  in 
lieu  of  dower ;  he  died  without  making 
the  settlement;  the  widow  elected  the 
3000/.,  but  the  children  insisted  on  the 
settlement,  which  was  decreed-  to  be  per- 
formed. Hancock  v.  Hancock,  1!.,  1 707- 
2  Vern,  605. 

368^  f^o  in  some  cas&f  a  Ufife  shall  not 
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he  put  to  elect  at  allj  or  her  election  shall  i  stance  of  a  reference  to  the  master  (o  «n-^ 
be  suspended.  As  where  an  infant  widowy!  quire^  whether  it  would  be  for  the  bene- 
having  a  jointure,  marries  ag^ain  without 


determining  her  election^  and  her  husband 
entenr  on  the  settled  estate,  his  entry  shall 
bind  both  during  the  coverture.  Heroey 
y.  Asldey^  E.  1748.  8  Alk.  617. 

S69-  So  where  testator  devised  estates, 
which  he  had  surrendered  to  his  wife  for 
life,  remainders  over.  In  one  parish  he 
had  joint  estates  with  his  wife,  and  in 
others,  no  estates  but  in  her  right.  The 
wife's  estate  could  not  pass  by  his  surren- 
der ;  ergOy  not  by  his  will,  and  the  words 
are  too  loose  to  raise  a  construction  that 
the  wife  shall  elect.  Read  v.  Crop.  T. 
1785.  1  -Bro.  C.  C.  492. 

370.  So  where  a  testator  gave  all  his 
estate  to  trustees,  by  which  devise  the 
widow  could  not  claim  her  dower  without 
disturbing  their  possession.  The  court 
held,  tliat  the  widow's  title  to  dower  was 
absolute  and  paramount  to  the  will ;  she 
shall  therefore  have  her  dower,  and  not 
be  put  to  her  election.  Foster  v.  Cookey 
T.  1791.  3  Bro.  C.  C.  347. 


371.  A  reference  to  arbitration  being 
proposed,  it  was  objected  that  one  of  the 
parties  was  a  married  woman,  in  respect 
of  her  interest  in  a  real  estate.  Lord 
Ch.  would  not  permit  the  reference,  nor 
would  he  allow  it  to  go  to  a  master  to 
enquire  whether  it  would  be  for  her 
benefit,  as  in  the  case  of  an  infant ;  for, 
said  his  Lordship,  the  case  of  election  is 
quite  different;  there  she  is  to  comply 
with  a  condition  imposed  upon  her  by 
the   testator's  will,  but  there  is  uo   in- 


fit  of  a  married  woman  that  a  cause  re- 
specting her  interest  in  a  real  estate  should 
go  to  arbitration  merely  for  asking  for  it* 
Davis  v.  PagCy  £.  1804.  9  Ves.  350. 

372.  A  widow  shull  not  be  bound  by 
an  election  made  under  a  mistaken  im- 
pression of  the  extent  of  the  claim. 
Kiflney  v.  Cousmakery  H.  1806.  12  Ves* 
136. 

373.  Where  A.  by  deed  conveyed  pro- 
perty to  his  wife,  and  then  by  will  devis- 
ed the  same  with  other  property  to  her, 
it  is  a  case  of  election,  but  the  taking 
possession  alone,  in  ignorance  of  tlie 
rights  devised,  is  not  sufficient  evideuce 
of  an  election.  Secus^  where  a  defence  is 
taken  to  an  ejectment  for  the  devised 
estates  by  the  devisee,  aod  there  is  a 
continuance  of  possession  for  a  year,  with 
a  declaration  otan  intent  to  abide  by  the 
will,  for  this  is  sufficient  to  prove  ao 
election  made.  Stratford  v.  Powell^  M. 
1 807.  1  Ball  &  Be.  23.  See  >yake  9. 
Wake,  I  Ves.  jun.  335.  3  Bro.  C,  C.  255.^ 
and  the  cases  there  referred  to  by  the 
reporters.  See  also^  the  principles  laid 
down  by  Ld.  Harduncke^  in  Tomlins  9» 
LadbrokOt  2  Ves.  591.  Pawlet  v.  Delaval, 
2  Ves.  668.  and  Harvey  v,  Ashley,  3  Atk. 
615.  which  Ld*  Manners  *a\d  were  very 
applicable  to  this  case,  and  decisive  to 
show  that  other  circumstances,  besides  an 
inaccurate  knowledge  of  the  comparative 
va\h6  between  the  two  subjects  of  elec- 
tion are  sufficient  to  bind  a  person  to  an 
election,  and  to  defeat  any  subsequent  at-.^ 
tempt  to  disturb  it. 
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What  shall  be  so  considered  and  may 
be  eryoyed  and  disposed  of  by  the 
Wife^  and  what  Arrears  of  Pin^ 
money  shall  be  allowed. 

374.  Jewels  and  chamber-plate  bought 
out  of  the  wife^s  pin-money,  allowed  as 
paraphernalia,  if  proportionate  to  the  hus- 
band's fortune.  OJley  v.  Offley,T.  1691. 
Pie.  Ch.  26. 

^75*    Plaintiff  obtained  judgment  at 


law,  (against  the  administrator  of  A.)  de 
bonis  quando.  A.'s  widow  had  several 
jewels,  which  she  pretended  to  have 
bought  out  of  the  savings  of  her  pin- 
money,  but  fifiling  in  the  proof,  the  jewels 
were  sold  to  answer  plaintiff's  debt. 
Willson  V.  Paeky  T.  1710.  Pre.  Ch.  29i5. 
376.  h  S.  had  a  crotchet  of  diamonds 
belonging  to  his  first  wife,  which  by  will 
he  gave  to  his  eldest  son,  and  to  go  to  his 
heir  in  succession^  as  an  heir^loora.    Af^ 
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lerwards  he  married  a  second,  aod  iben 
turned  the  crotchet  into  a  necklace,  add- 
ing new  diamonds  of  200/.  value,  which 
was  more  than  the  value  of  the  crotchet. 
Upon  the  death  of  I.  S.,  his  heir-general 
claimed  the  crotchet  of  the  widow. .  Or* 
dered  that  the  master  do  separate  the 
diamond:;,  and  deliver  the  diamonds 
which  were  in  the  crotchet,  to  the  heir  at 


382.  Where  thei%  are  real  estates  de^ 
scended,  the  wife  may  have  her  para* 
phernalin ;  Sectu,  where  the  real  estate 
came  by  the  husband.  Proberi  y.  MoT" 
gan^  T.  1789.  1  Atk.  441. 

383.  Where  a  wife's  paraphernalia  bad 
been  exhausted  in  payment  of  her  hu8« 
band's  debts,  upon  the  deficiency  of  per- 
sonal assets ;  though  the  court  could  not 


law,  as  an  heir-loom.    CeUmady  v.  CaJ-  j  decree  satisfaction  out  of  the  real  estaltee 


mady^  M.  1719.  11  Vin.  J8J.  pi.  21. 

377*  A«  dies  indebted  by  covenant  in 
more  than  his  personal  assets  can  pay, 
but  there  being  real  assets  sufficient,  the 
wife  shall  have  her  paraphernalia,  which 
is  always  to  be  preferred  to  legacies. 
Tipping  V.  Tipping,  M.  1729.  1  P.  W. 
729-   Vidtpottj  tit.  JBxectctor,  iv. 

378.  A  husband  allowed  his  wife  fer 
her  separate  U8e<»  to  sell  butter,  eggs,  pigs, 
poultry,  &c.  calling  it  her  pin-money, 
out  of  which  she  saved  100/.  which  her 
husband  borrowed,  and  died ;  there  being 
no  deficiency  of  assets,  she  shall  come  in 
as  a  creditor  for  this  100/.  Slanning  v. 
Style,  M.  1734.  3  P.  W,  337. 

379.  So,  where  the  husband  allowed 
his  wife  to  receive  two  guineas  from  each 
tenant,  upon  every  renewed  lease ;  this 
shall  be  considered  as  the  wife's  separate 
money.  S.  C* 

380.  A.  had  300/.  per  ann.  pin-mo- 
ney ;  the  husband  for  several  years  paid 
her  but  200/.  per  ann,,  but  promised  her 
she  should  have  the  whole  at  last.  If  a 
wife  accepts  less,  it  implies  a  consent  to 
submit  to  that  method;  hot  where  the 
pin-money  is  paid  to  her  eo  nanunej  her 
agreement  with  the  husband,  relating  to 
her  separate  estate,  amounts  not  to  a  new 
agreement;  and  his  promise  that  she 
should  have  it  at  last,  is  an  undertaking 
to  pay  the  arrears.  Decreed  for  the 
wife.  Bidaut  v.  Lsiots,  E.  173S.  1  Atk. 
269. 

381.  The  wife  in  her  last  illness  re- 
quested that  her  husband  would  put  into 
a  friends  hands,  for  her  daughter's  use, 
all  her  wearing  apparel  and  jewels,  which 
she  used.  The  husband,  accord mgly, 
after  bis  wife's  death,  put  the  things  into 
a  strong  chest,  and  delivered  the  key  and 
an  inventory,  to  his  wife's  friend.  Though 
the  husband  afterwards  took  some  of  the 
things  into  his  possession  again,  it  doe:* 
not  invalidate  tfa&,  f^U ;  for  though  gifts 
between  husband  and  wife  do  not  pass  at 
law,  yet  they  %re  supported  in  equity. 
LttcoM  V.  Lacasy  T.  17S8.  I  Atk.  270. 

Vol,  f.  4^ 


devised,  yet  satisfaction  was  decreed  oat 
of  the  surplus  of  the  real  assets  descend- 
ed, if  any  such  there  be.  Prabert  v.  Clif^ 
fard^  T.  1739.  Amb.  6.  This  seems  ta 
be  S.  C.  as  Probert  v.  Morgan,  ante^ 
but  the  present  case  is  taken  from  Reg, 
Lib.  B.  1738.  fo.  310.  Vide  t  P.  W. 
544.  (n.) 

384.  A  husband,  by  will,  disposed  of 
his  wife's  jewels,  (part  of  which  were 
given  her  by  himself,  and  part  by  her 
own  relations,)  to  his  brother  and  exe- 
cutor. The  wife  shall  have  her  jewels 
as  her  paraphernalia,  for  the  husband  had 
no  right  to  dispose  of  them.  Northey  v. 
Norihey^  M.  1740.  2  Atk.  77.  9  Mod. 
270. 

385.  A  wife  is  not  barred  of  her  panh« 
phernalia,  by  a  bequest  of  the  use  of  fur- 
niture,  plate,  linen,  &c.  for  life.  Marskatt 
V.  Blew,  M.  1741.  2  Atk.  ?17* 

386.  Where  the  personal  estate  has 
been  exhausted  to  pay  specialty  credi- 
tors, the  widow  shall  stand  in  their  place 
for  her  paraphernalia,  upon  the  real  as- 
sets of  the  hair;  yet  though  parapherna- 
lia shall  be  applied  to  satisfy  simple  con* 
tracts,  it  shall  not  go  to  satisfy  legacies. 
Snelson  v.  Corbet/T.  1746.  3  Atk.  369. 
So,  where  there  is  a  trust  estate  char- 
ged with  the  payment  of  debts.  Jnc/s- 
dan  V.  Northcote,  E.  1746.  S  Atk^ 
i^38. 

387.  Diamonds  given  by  the  husband'a 
father  to  his  son's  wife  on  marriage,  are 
a  gift  to  her  separate  use,  and  she  is  en- 
titled to  them.  So  is  a  gift  by  a  stranger 
to  the  wife*  So  are  trinkets,  given  te 
her  by  her  husband ;  but  where  given  ex- 
pressly to  be  worn  as  ornaments,  they  are 
to  be  deemed  paraphernalia,  and  the  hus- 
band may  alien  them ;  though  if  consi- 
dered as  a  gift,  the  wife  niay  dispose  of 
them  contrary  to  the  husband's  intention. 
Oraham  v.  Londonderry^  M.  1746.  8 
Atk.  393. 

38?.  If  a  husband  pledges  his  wifeV 
paraphernalia,  and  leaves  a  sufficient 
personal  estate^  it  shall  be  liable  to  re-' 
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deem  the  pledge.  A  the  present  case, 
Lady  H/s  diamond  necklace  was  sold, 
and  an  account  of  the  value  was  decreed 
to  her.  Graham  v«  Lotidondtrry,  supra. 
S89  Jeweb  of  the  wife,  given  by  the 
husband's  will  to  her,  for  life,  shall  not 
be  sold  for  payment  of  his  debu,  charged 
on  his  real  estate,  in  aid  of  personalty. 
Decreed,  ^he  jewels  to  the  wife,  in  preju* 
dice  of  the  charged  estate.  Boynton 
Y.  Parkhursi,  T.  1784. 1  Bro.  C.  C.  576. 
1  Cox  106.  S,  C. 

890.  A  claim  of  paraphernalia  shall 
not  be  disappointed  by  the  effect  of  the 
option  of  a  creditor  having  a  double  fund 
to  resort  to  in  the  administration  of  as- 
sets. Aldrichy.  Cooper f  £.  1803.  8  Yes. 

897. 

Arrears  of  P»n-iwoney* 

891.  A  wife  who  has  pin-money  or 
flieparate  maintenance,  may  dispose  of  the 
savings  by  her  will,  and  it  shall  bind  the 
husband  and  his  divisee.  Herbert  v. 
Herbert^  £.  1692.  Pre.  Ch.  44.  Milles 
t.  Wikes,  M.  1694.  1  £q.  Ab.  66.  pi.  8. 
S.  P. 

392.  A  term  was  created  for  raising 
200/.  per  ann.  pin  money,  with  the  bus* 
band's  covenant  to  pay  it.  One  year's 
arrears  is  chargeable  on  the  husband's 
trust  estate  for  payment  of  debts.  Secus, 
if  manv  years  arrears.  Offley  v.  Qffl^y^ 
T,  l69ll.Pre.Ch.  26. 

393.  Testator  created  a  trust  for  pay- 
ment of  his  debts,  and  all  which  ho  owed 
to  any  person  in  trust  for  his  wife.  Per 
curiam^  the  arrears  of  the  wife's  pin-mo- 
l)ey,not  within  the  trust,  for  a  man  cannot 
be  indebted  to  his  wife,  and  there  was  no 
person  in  trust  for  her.  8ed  qvarey  for 
testator  looked  upon  it  as  a  debt.  Corn" 
Vfoll  v.  Earl  of  Montague^  M.  1701.  1 
£q.  Ab.  (36.  pi.  2. 

394.  Arrears  of  pin-money,  not  de- 
manded  in  the  husband's  life-time,  cannot 
be  claimed  after  his  death,  where  the 
husband  and  wife  cohabited  together. 
Thomoi  V.  Bennety  H.  1725.  2  P.  W. 
841. 

395.  Testator  died,  leaving  no  per- 
sonal assets,  but  charged  his  real  estate, 
which  was  only  a  reversion  in  fee,  with 
Jifs  debts,  as  far  as  he  was  able.  At  his 
death,  there  was  an  arrear  of  one  year  and 
three  quarters  pin-money,  which  the 
court  allowed  to  the  Widow,  in  regard  she 


Lady  Warwick  v    Edwards,  M.  172B. 
1  Eq.  Ab.  140.  pi.  7i 

396.  A  wife  can  only  be  admitted  a 
creditor,  by  simple  contract,  for  one 
year's  arrear  of  pin-money  against  her 
husband's  separate  estate.  Lard  Towt^ 
send  v.  Windham^T.  17^0:  2  Yes.  7. 

fVhere  liabk  to  the  Husband's  Debiw^ 
397*  The  widow  shall  not  be  allowed 
her  paraphernalia,  where  the  husband 
left  no  assets  at  bis  death,  nor  even  if 
contingent  assets  should  afteiarards  fall 
in  ;  but  where  her  jewels  were  specific 
cally  bequeathed  to  her,  she  shall  take 
them  as  a  specific  legacy  ;  though  as  pa- 
raphemalia^  they  must  aid  the  de6ciency 
at  the  time  of  testator's  death.  Burton  v« 
PierpoHt,  T.  1722,  2  P.  W.  79. 

39t^«  Where  a  man's  real  and  personal 
estates  are  charged  with  his  debts,  and 
prove  insufficient,  his  wife's  parapher* 
nalia  shall  bo  sold.  Parker  v.  Harvey^ 
T.  1726.  3  Bro.  P.  C.  18?. 

399.  A.  entered  into  a  recognisancej 
and  B.  and  C.  were  his  securities.  A. 
died  ;  his  personal  estate  shall  be  first 
liable,  then  his  lands  devised,  and  next, 
his  wife's  paraphernalia,  and  she  shall 
not  bo  permitted  to  pay  off  the  recog- 
nisance) and  extend  the  lands  of  tlM 
sureties.  Tynt  v.  Tynt^  T.  1729. 2  P.  W. 
544.   Vide  pasty  tit.  Executor ^  iv. 

400.  No  paraphernalia  is  allowed 
where  the  husband  dies  indebted,  though 
the  court  will  let  the  wife  in  on  other 
funds,  if  there  are  any.  Lord  Townsend 
V.  Windhamy  T.  1750. 2  Ves.  7. 


How  barred  or  satisfied. 

401.  A  wife  on  marriage  agreed  to 
have  only  such  part  of  her  husband's 
personal  estate  as  he  should  give  her  by 
will.  This  bars  her  paraphernalia* 
Cholmley  v.  Cholmley,  M.  l688.  2  Vera. 
82. 

402.  A.  gave  his  wife  her  jewels  fat 
life,  and  then  to  her  son;  as  the  wife 
did  not  claim  her  jewels  as  paraphernal 
lia,  her  administrator  shall  not  have 
them.  Cler  is  v .  Duke  of  Albemariey  M, 
l691.2Veru.  247. 

403.  A.  on  marriage  settled  100/.  per 
ann.  pin-money  on  his  wife  for  her  sepa- 
rate use,  which  becomes  in  arrear,  and 
then  the  husband  gave  her  a  legacy  of 

, ^ f500/.  after  which  there   was  a  further 

and  her  husband  had  lived  well  together,  jarreari  and  then  the  husband  died*    The 


BARON  AND  FEME  XL  &  Xll. 


nz 


Separation^  Alimony 

Jigaey  was  greater  than  the  arrears.  De- 
creed, though  in  the  case  of  a  wife,  to  be 
a  satisfaction  of  the  arrears  due  at  the 
making  of  the  will.  Fourier  v.  Fotoier^ 
E.  1725.     3  P.  W.  353. 

404.  Where  pin-money  is  secured  to 
the  wife,  and  the  husband  finds  her  neces- 
saries, it  is  a  bar  to  any  arrear  incurred 
during  that  time.    S«  C. 

405.  A  husband  cannot  devise  away 
his  wife's  paraphernalia ;  he  can  only  bar 
ber  by  acts  in  his  life-time.  Seymour  v. 
TreAlian,  T.  1737.     3  Atk.  358. 

405.  Where  a  husband's  personal  es- 
tate IS  not  suiEcient  to  pay  his  debts,  his 


y  Debts  of  the  Wife. 

wife  cannot  claim  any  jewels,  plate^ 
trinkets,  &c.  given  her  berore  marriage ; 
and  where  there  is  no  trust  to  pay  debts 
out  of  a  real  estate,  the  wife  cannot  at 
all  events  come  upon  it  for  her  parapher* 
nalia.  Ridout  v.  Earl  of  Plymouth^  M. 
1740.     2  Atk.  104. 

407*  A  wife,  who  by  her  marriage  ar* 
tides,  is  expressly  barred  of  every  thing 
she  could  claim  out  of  her  husband's 
personal  estate  by  the  common  law,  cus- 
tom of  London,  or  otherwise,  .has  no 
'right  to  her  paraphernalia.  Read  v.  Snett^ 
T.  1743.    2  Atk.  642. 
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408.  If  a  husband's  bad  conduct  com- 
pels his  wife  to  leave  him,  equity  will 
upon  her  own,  or  her  prockein  amy^e  ap- 
plication, decree  her  a  suitable  separate 
maintenance.  Sanky  v.  Goldingy  Carey, 
124.  Farmery.  ComptonylG23»  1  Ch. 
Rep«  1  S.  P.  Ashtonv.  Askton,  1650, 
I  Ch.  Rep.  164.  S.  P. 

409*  Where  there  was  a  decree  for  a 
separate  maintenance,  and  the  husband 
ofiered  te  be  reconciled,  but  the  wife  re- 
fused, the  court  ordered  the  arrears  to 
be  brought  into  court,  and  the  allowance 
to  be  suspended,  with  liberty  to  vacate  or 
resort  to  the  decree  as  occasion  might  re- 
quire. W/Ktrewoofl  v»  W&orewoody  i660, 
1  Ch.  Rep.  223.  H.  l675.  1  Ch.  Ca.  250. 
8.  C.  In  Head  v.  Head,  3  Alk.  296.  Ld. 
Hardwicke  is  reported  to  say,  that  this 
Case  was  determined  during  the  usurpa- 
tion, when  the  power  of  the  spiritual 
court  was  suspended. 

410.  A  feme  covert  legatee  of  the  use 
of  goods  for  life,  remainder  to  a  stranger, 
having  parted  from  ber  husband,  wasted 
these  goods.  The  husband  shall  be 
charged,  the  stranger's  title  being  para* 
iDouot,  and  not  under  the  wife.  Paget 
v.  -Ready  H.  1682.     I  Vern.  143. 

411.  A  feme  covert  living  apart  from 
ber  hus^band,  and  having  a  separate 
maintenance,  contracted  debts  with  those 
who  knew  of  the  separation  \  4ipon  the 
littsband's  death  they  brought  actions, 
liut  an  injuoction  was  denied  to  the  exe- 
cutory be  having  admitted  he  had  a  good 
llefeace  at  law.  Ferrari  v«  Ferrars^  M. 
1682.    1  Vero.  7i* 


412.  Upon  a  bill  by  the  wife  to  dis* 
cover  acts  of  hard  usage,  and  for  a  sepi^ 
rate  maintenance,  the  husband  demurred, 
for  that  the  matter  was  not  examinable  in 
equity.  Allowed.  Hinds  v.  Nelthorpe. 
M.  1683.     1  Vern.  204. 

413.  A  woman  living  apart  from  her 
husband,  and  having  a  separate  mainte* 
nance,  contracted  debts;  the  creditors 
may  follow  the  maintenance  In  equity 
while  it  continues,  but  after  the  bus* 
baud's  death  they  cannot  follow  the  join* 
ture,  for  the  husband's  executor  may 
have  paid  the .  debt,  and  he  was  not  a 
party  in  this  case.  Kenge  v.  DelavaL 
E.  1685.     I  Vern,  326. 

4 14.  Note,  Th0  Important  question, 
whether  a  feme  covert  living  apart  from 
her  husband,  and  having  a  separatA 
maintenance  secured  to  her  by  deed,  can 
contract  debts,  and  be  sued  as  feme  seie, 
was  twice  argued  in  B.  R.  and  it  was 
solemnly  cletermiiied  that  she  could  not« 
Vide  Marshal  v.  Rutton,  E.  1800.  8  T. 
R.  545. 

415.  Upon  a  treaty  ibr  separation,  i| 
was  agreed,  that  the  husband  should  re- 
turn his  wife's  portion  to  her  father,  wha 
should  maintain  the  wife  and  child,  and 
indemnify  the  husband.  This  agreement^ 
was  established  in  eqnityi  though  the 
husband  offered  to  take  them  both  back* 
Seeling  v.  Crawley,  M.  1700.  2  Vern. 
386. 

416.  A  wife,  who  was  compellr^  bj 
hard  usage  to  leave  her  husband,  was 
decreed  the  interest  of  ber  portion  for 
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ber  maiotepaDce  until  cohabitaticm. — 
Oxtndon  or  Rockingham  v.  Ozendon,  C. 
17<>5.  2  Vero.  4y3.  Pre.  Ch.  239-  Wil- 
liamt  V.  CaUow,  M.  I7i7«     ^  Vero.  762. 

417>  A  wife  separated  from  her  hus- 
band may  make  a  gift  of  the  savings  of 
ber  separate  allowance  m  a  feme  sole,'^ 
Gage  V.  Lister,  M.  1705.  1  Bro.  P.  C. 
112.  or  she  may  dispose  of  theiu  by  will. 
Oeorges  v.  Ckancie,  Toth.  97*  Pndgeon 
^.Pridgeon,  M.  1668.  1  Ch.  Ca.  118. 
S.  P.  Bletsoe  v.  Sawyer,  T.  1684.  1  Vern. 
S45.  S.  P. 

418.  A.  and  B.  his  wife,  separated  by 
consent ;  B.  had  lOOQ/.  per  ann  settled 
on  her.  I.  S.  the  son,  took  upon  him  all 
his  father's  debts,  and  the  ostate  was  con* 
veyed  to  him ;  I.  S.  covenanting  to  in- 
demnify his  father  from  the  debts  and 
maintenance  of  his  mpther.  l/pon  the 
mother's  bill  against  the  f '.ther  uud  son 
for  an  allowance,  the  son  oAered  to  take 
her  home.  Per  curiam,  the  son  docs  not 
so  far  stand  in  his  father's  place  as  to 
bind  his  mother  by  that  offer.  Decreed, 
the  son  shall  allow  hi«  mother  200/.  per 
ann.  Button  v.  Button,  T.  1715.  4 
Vin.  178.  pi.  18. 

419*  Bill  for  performance  of  articles 
of  separation.  Though  the  court  cannot 
decree  alimony  or  a  sepHration,  it  can 
enforce  such  articles  ;(a)  but  if  the  par- 
ties choose  to  come  together  again,  the 
articles  are  no  longer  binding.  Angier 
V.  Angier,  T.  1718.  Gilb.  tcj.  Rep.  142, 
Tre.  Ch.  496.  (a)  Vide  Wilkes  r.  Wilkes, 
1  Dick.  790.    Post,  pi.  435. 

420.  The  estate  of  a  deceased  husband 
is  liable  to  pay  the  funeral  charges  of  a 
wife  having  a  separate  maintenance.' — 
Birtie  v.  Lord  Ckcsterjield,  T.  1723. 
9  Mod.  St. 

421.  A.,  the  wife  of  the  plaintiff,  had 
been  forced  by  cruelty  to  leave  her  hus- 
band, and  she  lived  thirty  years  as  a  ser- 
vant in  the  defendant's  family,  where  she 
maintained  herself,  and  B.  and  C.  her 
children ;  B.  died,  and  left  an  East  India 
bond,  and  another  bond  by  will  to  the 
separate  use  of  A^  his  mother.  A.  proved 
the  will,  and  delivered  over  the  latter 
bond  to  plaintiff,  her  husband^  and  the 
East  India  bond  she  gave  to  defendant 
as  a  consideration  to  provide  for  her  for 
life ;  then  A.  died ;  plaintiff  filed  his  bill 
ibr  the  East  India  bond,  charging  elope- 
meiK  in  his  wife,  though  he  had  often 
visited  her  in  defendant's  service.  De- 
creedi  that  the  agreement  between  AJ 


and  the  defendant,'  who  had  iio  long 
maintaiuod  her,  should  be  esiabli&bed  iu 
equity  He/fe  v.  Budden,il.  1725.  Bunb. 
187. 

422.  M.  married  E.'s  daughter ;  after 
some  years  the  daughter  eloped,  and 
then  E.  left  by  will  6Q00/.  in  trust,  to  dis- 
pose of  the  principal  and  interest,  as  his 
daughter  should  by  deed  or  will  appoint* 
M.  afterwards  met  and  took  |»ossessioa 
of  his  wife,  when  she  agreed,  that  if  M. 
would  permit  her  to  live  separate,  she 
would  pay  him  1000/.  and  settle  200/. 
per  ann,  on  him  for  life,  and  articles  wer« 
accordingly  executed ;  on  a  bill  to  set 
aside  the  articles,  and  that  M.  should 
elect  to  take  the  2001,  per  ann.  Decreed| 
that  the  articles  were  a  good  execution 
of  the  power  created  by  the  will  of  E., 
and  that  M.  was  not  bound  to  elect.— 
Moore  v.  Freeman,  H.  1726.  Buob.  205. 
3  Bro.  P.  C.  378. 

423.  A  husband  deserted  his  wife,  and 
went  to  America,  having  firstMraodulent- 
ly  assigned  all  his  property.  The  court 
decreed  her  a  m;iinten.tnce  out  of  the  es* 
tate  assigned,  though  she  had  the  interest 
of  4000/.  as  pin-money.  In  a  suit  for  ali* 
mony,  separate  maintenance  or  piu-mo->> 
ney  is  not  a  good  plea:  Colmer  v»  Cot- 
mer,H.  1729.     Mos.  121. 

4*24.  I.  S.  left  his  wife  and  childrcpi 
and  went  abroad  for  fourteen  years.— 
The  wife  on  lier  mother's  credh  roaii^- 
tained  herself  and  children  as  a  milliner. 
1.  S.  on  his  return,  seized  the  wife's  goods 
and  stuck  in  trade :  Held,  that  what  the 
wife  had  acquired  in  her  husband's  ab- 
sence was  her  separate  property,  and 
not  liable  to  the  disposition  of  her  hus-> 
band.  Cecil  v.  Juxon,  H.  1737.  1  Atk. 
278. 

425.  A.,  on  marriage  with  B.,  in  con- 
sideration of  GOOO/.  portion,  conveyed 
lands  to  trustees  for  ninety-nine  years  in 
tru^t,  to  pay  lOC/.  per  ann.  to  B.  for  lu*r 
separate  use  for  life*  After  twenty  years 
cohabitation,  B.  withdrew  herself  and 
went  to  France,  but  there  was  no  proof 
of  her  incontinence.  The  trustees  bruun;ht 
an  ejectment,  when  A.  filed  his  bill  for 
an  injunction,  and  offered  to  take  his 
wife  home,  though  he  never  made  that 
offer  but  by  his  bill ;  he  also,  eight  years 
after,  instituted  a  suit  in  the  spiritual 
court,  for  restitution  of  conjugal  rights, 
and  obtained  a  sentence  of  excommuni* 
cation.  The  husband  had  paid  the  an* 
nuity  for   six  months  after  the  wife't 
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departure ;  but  there  were  great  arrears, 
against  which,  and  the  future  payments, 
the  husband  sought  relief,  insisting  that 
his  wife  was  only  entitled  during  cohabi- 
tation. Ld.  Ch.  thought  the  husband 
should  be  relieved  against  the  ejectment, 
but  that  the  wife  was  entitled  to  her  an- 
nuity, and  the  arrears  and  costs.  De- 
creed, the  injunction  obtained  to  be  con-* 
tinned,  on  payment  thereof  by  the  hus- 
band, and  in  default,  to  be*  dissolved. 
Moore  v.  Moore j  H.  1737.  1  Atk.  272. 

426.  A.  having  possessed  himself  of 
the  greatest  part  of  the  wife's  fortune, 
«nd  left  the  kingdom,  the  interest  of  her 
trust-money  was  directed  to  bo  paid  to 
her  till  he  returned  and  maintaiBed  her. 
Watkim  v.  Waikim^  M.  1740.  2  Atk. 
96. 

427.  Though  a  husband  on  marriage 
has  imposed  on  his  wife  by  giving  her  a 
bond  void  at  law,  yet  equity  will  es'tab- 
lish  the  agreement  according  to  the  mtent 
of  the  parties.  S.  C. 

428.  A  Wife  cannot  have  maintenance 
where  there  is  |!)roof  of  her  elopement 
and  adultery.  S.  C. 

429.  Depositions  of  criminal  conversa- 
tion cannot  be  read  against  the  wife  in  ex- 
cuse for  ill  usage  of  her,  unless  expressly 
charged  by  the  answer,  and  made  part  of 
the  husband's  defence.  S.  C. 

430.  Bill  against  the  husband  and  a 
creditor  upon  the  wife's  annuity,  to  have 
articles  of  separation  peribrmed ;  decreed 
fully  as  against  the  husband,  and  that  he 
should  exonerate  the  annuity  from  the- 
charge  upon  it.  Fitzer  v.  Fitzer,  H. 
3742.  2  Atk.  511. 

431.  Though  a  man  isboand  to  main- 
tain his  wife  and  children,  yet  his  funds 
ate  liable  to  creditor:^ ;  and  the  decrees 
of  the  spiritual  court  for  alimony  calinot 
affect  the  husband's  estate  as  against  cre- 
ditors, but  the  person  of  the  husband  only. 
S.  C. 

432.  In  cases  of  separate  maintenance, 
the  court  must  be  guided  by  judicial  de- 
terminations, and  not  by  private  judg- 
ment, lyrel  y.  Hope^T.  1746.  2  Atk 
560. 

433.  A.  in  a  letter  to  his  wife's  father, 
said,  as  he  did  not  choose  to  be  a  wit- 
ness to  her  infirmities,  he  would  allow 
her  400^.  per  ann,  while  she  lived  with 
her  father.  The  wife,  on  a  bill  for  sepa- 
rate maintenance,  moved  for  the  arrears 
(600/.)  to  be  paid  for  her  support  till  the 
hearing.  The  court  granted  400/.  in 
grossi  but  nut  as  flirrearsi  and  said  it 


would  be  refused  in  future.     The  has* 

* 

band,  in  his  answer,  swore  he  was  desi- 
rous of  cohabiting  with  his  wife.  Two 
years  after  the  motion,  the  wife  filed  a 
bill  fer  the  ah-ears,  and  growing  pay-, 
mcnts  fer  the  400/.  pursuant  to  agree- 
ment, and  the  husband  contended,  that 
the  a^eement  was  only  intended  to  exist 
during  bis  occasional  absence.  It  ap- 
peared that  the  wife  was  disordered  in 
her  mind,  and  that  upon  the  husband'a 
attempt  to  confine  her,  she  obtained  a 
mppHcavii*  Ld.  Ch.  gave  judgment,  1« 
That  the  400/.  was  only  intended  to  con- 
tinue during  the  husband's  occasional 
absence.  2.  As  to  the  liberty  to  live  se^- 
parate,  prayed  by  the  wife,  the  court 
could  not  decree  a  separation  or  separate 
maintenance,  unless  upon  the  parties'  own 
agreement.  And,  3.  The  obtaining  a 
auppHcavit  does  not  justify  the  wife's 
elopement,  for  it  is  granted  on  a  supposi- 
tion that  they  are  to  live  together.  De- 
creed, that  as  the  court  saw  grounds  for 
granting  a  supplieavity  and  the  husband ^s 
ofier  to  receive  his  wife  was  only  judi- 
cially made  by  his  answer,  the  arreais  of 
the  annuity  should  be  paid,  and  that  the 
husband  should  take  his  wife  home,  and 
maintain  her.  If  she  refused,  the  main- 
tenance should  cease ;  but  if  be  refused, 
then  the  maintenance  to  continue.  Head 
V.  Heady  H.  1747*  3  Atk.  295.  547.  1 
Vea.  17. 

434.  In  some  instances  where  a  hus*- 
band  bas  ofiefed  to  cohabit  with  his  wife, 
and  use  her  Kindly,  equity  has  refused  to 
continue  her  separate  maintenance,  though 
after  a  decree.  S.  C. 

435.  The  court  wilt  not  establish  an 
agreement  between  a  man  and  his  wife  to 
live  separate.  Wilkes  v.  Wilkes,  E.  1757* 
1  Dick.  791.  Vide  Fletcher  v,  Fletcher, 
post. 

436.  Where  a  husband  by  force  com- 
pels his  wife  to  execute  a  deed  of  separa- 
tion, allowing  maintenance  inferior  to  her 
rank  and  fortune,  equity  will  decree  a 
proper  maintenance,  Lambert  v.  Xdai* 
bert^  T.  1767.  6  Bro.  P.  C.  272. 

437.  Bill  by  a  wife  lor  performance  of 
an  agreement,  and  for  alimony,  she  being 
compelled  by  her  husband's  cruelty  t6 
leave  him.  The  court  decreed  her  500/. 
to  carry  on  her  suit.  Yeo  v.  Yeo^  H. 
1774.  2  Dick.  498. 

438.  T4ie  wife's  trustees,  under  a  deed 
of  separation^  covenanting  to  indemai^ 
the  husband  i^inst  the  wife's  debts,  is 
a  vdid  constdrntion^  and  takes  the  con- 
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^reyance  out  of  the  statute.    Stephens  v. 
Otive,  T.  1786.  2  Bro.  C.  C.  90. 

439.  Though  the  court  has  a  general 
jurisdictioo  to  decree  a  specific  perforin • 
fince  of  articles  betveen  husband  and 
wife  for  a  separation,  and  separate  main- 
tenance^ (a)  yet  it  is  exercised  very  cau- 
tiously, and  not  until  the  court  has  seen 
whether  there  is  any  probability  of  a  re- 
conciliation ;  and  where  there  has  been  a 
lenteoce  for  the  restitution  of  conjugal 
rights,  the  court  will  not  assist;  and  where 
IM  agreement  is  such  as  is  not  fit  to  be 
enforced,  the  cour4  will  in  general  order 
it  to  be  delivered  up,  though  in  some 
cases  no  relief  will  be  given  to  either 
party.  Fletcher  v,  Fietcher^  M.  1788. 
2  Cox  99.  3  Bro.  C.  C.  6l9.  (a)  Vide 
WboVewood  v.  Whorevood,  1  Ch.  Ca. 
250. 

440.  The  court  will  not  interfere  in  an 
ngreement  between  baron  and  feme, 
whereby  the  feme  is  to  give  up  part  of 
her  separate  property  to  the  husband^  in 
consideration  of  their  living  separate, 
even  though  the  feme  makes  the  applica- 
tion. Durand  v.  Burand,  M.  1789.  2 
Cox  207. 

441.  By  d^ed  executed  before  mar- 
riage, it  was  agreed  that  if  any  separation 
should  take  place  by  the  desire,  or  at  the 
instance  of  the  wife,  then  the  husband 
should  receive  the  moiety  of  an  annuity, 
which  the  wife  was  possessed  of,  and  she 
should  receive  the  other  moiety,  with- 
out the  cotttroul  of  her  husband ;  but  if 
such  separation  should  take  place  at  the 
instance  or  by  the  means  of  the  husband, 
then  the  wife  should  receive  the  whole 
unnuity.  This  is  such  an  agreement  as 
equity  will  support,  and  if  the  separation 
appears  to  be  caused  by  the  means  of  the 
husband,  the  wife  shall  have  the  whole 
annuity  during  such  separation.  Hoare 
V*  Hoare^  E.  1790.  2  Ridgw.  P,  C. 
268. 

442.  On  a  motion  for  a  ne  exeat  regno 
by  a  wife  against  her  husband,  till  a  suit 
instituted  by  her  against  him  for  cruelty 
and  fdultery  should  be  determined,  unless 
he  would  give  seci^ity  to  abide  the  event ; 
hi*  Ch.  said,  he  would  grant  it  if  a  pre- 
cedent could  be  found.  Colgar  v.  Ce/- 
gar,  E.  1796.  1  Vet.  jun.  94. 

443.  A  creditor  of  a  wife  has  a  right 
in  equity  against  her  separate  property, 
nod  against  bar  husband  in  respect  of  it, 
but  not  beyond  it,  if  notice.  Plaiotifi*, 
with  notice  of  •  lepan^t  •Uowaace  of 
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the  wife  (a  weak  woman)  advanced  to 
her  wantonly  beyond  it;  upon  proof 
that  plaintifif  had  received  more  than  the 
demand  she  could  make  out,  the  bill  was 
dismissed,  but 'without  account  or  costs, 
plaiotifi*  being  very  poor.  IMiav.  Aire^fp 
E.  1791.     1  Ves.  jun.  277. 

444.  Articles  of  separation,  by  which 
th6  husband  was  to  pay  his  wife  100/. 
per  ann,  decreed  to  bo  pei formed  speci* 
fically  at  the  suit  of  the  wife,  though  the 
husband  by  his  answer  offered  to  receive 
her  again.  Gutk  v.  6«M,  £.  1792. 
3  Bro.  C.  C.  614. 

445.  No  court  has  an  original  jurisdic* 
tion  to  five  a  wife  separate  maintenance, 
but  it  may  be  given  incidentally,  as  on  a 
iupplicamt  in  Chaoceryf  or  a  divorce,  a 
mensa  et  thoro  propter  soivitiam  in  the  Ec* 
clesiasiical  court.  Ball  v.  Montgomery^ 
T.  1793.    2  Ves.  jun.  195. 

446.  Tl^e  spiritual  court  has  exclusive 
cognixance  of  the  rights  and  duties  of 
marriage ;  equity  therefore  has  no  juris- 
diction on  a  contract  for  separation  be* 
tween  husband  and  wife  simply,  much 
less  where  it  will  affect  a  purchaser  or 
creditor;  but  the  jurisdiction  holds  in 
special  cases,  as  where  a  third  person 
covenants  to  indemnify  the  husband 
against  the  wife's  debts,  or  a  fortune  ac- 
crues to  the  wife  after  a  separation,  or 
the  property  is  the  subject  of  a  trusts 
Legard  v.  Xohnson,  H.  1797.  3  Ves.  352. 

447.  Trust  in  a  deed  of  separation,  to 
permit  A.  to  receive  dividends  for  the 
support  of  the  wife,  with  a  covenant  of 
indemnity  to  the  husband.  A  grant  by 
the  wife  of  an  annuity  out  of  the  dtvt- 
dends  was  held  a  defiance  of  the  trusts, 
^nd  void.  H^de  v.  Price,  T.  1^97.  S 
Ves.  437.  445. 

448.  *A  married  woman  living  apart 
from  her  husband,  and  having  a  separate 
maintenance,  cannot  bind  him  by  her 
contract.  S.  C. 

449.  Where  a  wife  refuses  to  live  witk 
her  husband,  (an  officer 'abroad  with  his 
regiment)  who  is  willing  to  receive  her, 
the  court  will  not  order  api-ovision  to  be 
made  for  her  -out  of  the  dividends  to 
which  she  is  entitled  for  life.  Sed  secies, 
if  her  husband  had  deserted  her.  Bui* 
lock  v»  Menziesy  T.  1799.  4  Ves.  798. 

450.  A.  on  a  separation  from  his  wife, 
covenanted  to  pay  her  an  annuity  for  her 
life,  and  assigned  a  pension  for  his  own 
life,  and  that  of  B.  as  an  auxiliary  fund, 
in  case  of  failuro  of  payment  by  him } 
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should  die  in  bis  wife's  life-timey  aJl  his 
real  and  personal  estate  should  be 
charged  with  the  annoity.  A.  died, 
ieaviog  real  and  personal  estate,  and  B. 
surviving:  Held,  the-  wife  should  net 
have  an  allocation  of  the  real  and  per- 
sonal estate  to  secure  her  annuity,  the 
pensioH  being  liable  in  the  first  instance. 
Lynar  v.  Mills,  H*  ia05«  2  Sch.  &  Lef 
338* 


451.  A    question    arose  in    this  case  I  265 


incontinence.  The  court  retained  the  bill, 
with  liberty  to  bring  an  action  on  th« 
bond.  Seagrave  v.  Seagrave,  H.  180A 
13  Ves.  439. 

453  A  feme  covert  Kving  apart  from 
her  hosband,  and  contracting  debts  as  a 
feme  sole,  is  not  entitled  to  summary  r^ 
lief  at  law,  but  in  case  of  an  actioa 
against  her,  is  left  to  her  plea  of  cover- 
ture.    Exp.  Watson,  T.    I80g:  lO  Ves^ 


upon  the  validity  of  articles  between  hus- 
band and  wife  for  future  separation, 
creating  trustees,  and  providing  that  tbe 
wife  may  at  any  time,  with  the  assent  of 
the  existing  trustees,  take  away  the 
children  of  the  marriage,  but  the  cause 
having  ended  by  compromise,  the  ques- 
tion was  not  determined.  The  court 
however  denying  the  dicta  in  the  cases 
of  Rex  tr«  Mead,  1  Burr.  452.  Beard  v. 
Webb,  1  Boss.  &  Pull.  93.  Marshall  v. 
Rutlon,  8  T.  R.  545.  held,  that  after  a 
deed  of  separaition  executed,  the  wife  is 
not  to  all  intents  and  purposes  a  ./bnc 
eaie,  for  she  caunot  .be  a  witness  against 
her  husband,  or  be  guilty  of  felony  in 
his  pcesence,  nor  can  an  action  be ,  main- 
tained against  h^  ;  neither  can  she  exe- 
cute any  deed  generally.  The  contract 
of  marriage  cannot  be  affected  by  any 
agreement  for  a  separation  between  the 
parties,  which  (according  to  Fletcher  t>, 
Fletcher,  3  Bro.  C.  C.  619-  (n.)  will  be 
put  an  end  to  by  reconciliation,  and 
end(^d  after  a  separation  a  mensa  et  tharo 
in  the  spiritual  court,  but  that  can  only 
be  obtained  propter  samtiam  aui  adtd- 
teriumy  and  the  same  cause  clinnot  be  re- 
vived. SU.  John  V.  SLJohn,  T.  1805. 
II  Ves.  526. 

452.  A  bill  was  filed  by  a  married 
woman  claiming  :  under  a  bond  by  her 
husband  to  a  trustee  for  a  separate 
maintenance,  which  bond  was  admitted 
by  the  answer  to  have   been  destroyed 


454.  A  proviso  in  a  deed  of  sepam* 
tion/  that  the  wife  surviving,  shall  bm 
entitled  to  her  dower  and  th]i*ds  of  all 
real  and  personal  estates,  whereof  the 
husband  sliall  die  seised  or  possessed^ 
will  be  construed,  not  as  a  covenant  to 
leave  her  such  a  portion  of  the  personal 
estate,  as  she  wotild  be  entitled  to  under 
the  statute,  had  he  died  intestate,  but 
that  she  should  be  in  the  same  situation, 
as  if  not  separate,  as  to  dower  an4 
thirds,  t.  e.  tho  actual  share  by  the  law 
or  custom  ;  not  interfering  therefore  with 
his  testamentary  disposition.  Cochram 
v.  Grakamy  M.  1811. 19  Ves.  6S. 

455.  The  court  will  not  decree  main- 
tenance, where  husband  and  wife  live4 
separate  by  consent,  and  there  was  no 
evidence  of  any  cruelty  on  tbe  part  of 
the  husband,  who  had  before  marriage 
settled  part  of  his  property  upon  his 
wife.  Duncan  v.  Duncan,  T.  1815«  Coop. 
254.  19  Ves.  394. 

456.  Though  the  court  will  not  carry 
into  execution  articles  of  separation  be- 
tween husband  and  wife,  because  it  re^ 
cognises  in  them  no  power  to  vary  the 
rights  and  duties  growing  oat  of  the 
marriage  contract,  or  to  efiect  at  their 
pleasure  a  partial  dissolution  of  that  con- 
tract, yet  engagements  between  the  hus- 
band and  a  third  party  (as  a  trustee  for 
the  wife)  will  be  held  valid.  WorraU  v. 
Jacob,  T.  18 17.  3  Meriv.  256.  268. 
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4S7*  A  wife  having  obtained  a  divorce 
a  ntensa  et  tkojra,  and  the  spiritual  court 
haying  allowed  her  an  addition  of  50/.  per 
mtn.  fpr  Jilimony^  she  brought  her.  bill, 
complaining}  that 'the    husband,  to  de* 


fraud  her,  had  procured  the  tenants  to 
surrender  their  estates.  The  husband^ 
by  bis  answer,  sug'gesting  elopement  and 
lewe*  ^  Jssin.lhe  wifo^  ot&rin;^  to  tak^  her 
Hffiia*     Ld*    Ch.   would  make  no   other 
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order^  than  that  the  husband  should  ad- }  iierat/^  \n  Dom.  Pn>c.  on  appeal  froni 


jiiit  the  rents  to  be  still  in  being,  and  then 
the  wife  might  proceed  at  law  if  i»ho 
could.  MUdmay  v.  MUdmayj  £.  1682. 
1  Vern.  53. 

458.  Where  husband  and  wife  welre 
divorced  a  mensa  et  tkaroj  the  wife  can- 
not claim  administration  in  the  spiritual 
court,  till  the  divorce  is  repealed.  Shute 
V.  Shute,  £.  1700.  Pre.  Ch.  lU.  9Mod. 
43. 

459.  A  wife  divorced  a  mensa  et  thorOy 
forfeits  her  right  to  her  widow's  chamber 
under  the  custom  of  London.  Pettifer 
y.  Jamesy  T.  171 7.  Bunb.  l6. 

460.  A  wife  eannot  bring  horn,  repleg, 
against  her  husband,  for  the  #rit  cannot 
in  its  nature  be  maintained.  Tbe  husband 
by  law  has  the  custody  of  his  wife,  and 
may  confine  her,  but  he  cannot  imprison 
her ;  if  he  does,  it  will  be  good  cause  for 
a  divorce  propter  smvUiam,  Atwood  v. 
Atwood,  E.  1718.  Pre.  Ch.  492. 

461.  Where  a  husband  divorced  amensa 
et  tkoroy  was  about  to  sell  his  wife's  term, 
an  injunction  was  granted  to  restrain  him. 
Anon.  T.  1723,  9  Mod,  43. 

462.  Where  a  wife  sues  for  a  specific 
perlbrmauce  of  her  marriage  articles,  her 
elopement  with  an  adulterer  is  no  bar. 
Sidney  v.  Sidney,  E.  1734.  3  P.  W.  268. 
27^.  Vide  Buchanan  v.  Buchanan,  1  Ball 
&  Be.  203. 

463.  A  jointure  is  not  forfeited  by 
elopement,  but  dower  is,  by  statute  of 
Westminster  2.  c.  34.  S.  C. .  Seagraxte  v, 
Seagravey  H.  1807*  13  Ves.  443.  S.  P. 
Aftet*  a  divorce  a  mensa  et  thoroy  baron 
and  feme  live  separately,  and  tbe  wife  has 
n  child  ;  this  is  a  bastard.  But  in  case 
of  a  voluntary  separation,  such  a  child 
would  be  deemed  legitimate*  Secusy 
where  a  jury  find  no  access.  Sidney  v. 
Sidney  y  ante, 

464.  Bill  by  a  wife  against  her  hus- 
band fur  a  separate  maintenance,  charg- 
ing, that  she  had  behaved  with  the  ut- 
most duty  and  respect.  The  husband,  in 
bar  of  her  equity,  insisted  that  she  did  not 
behave  with  that  duty  and  affection  which 
hecanie  a  virtuous  woman,  and  then  he 
entered  into  particular  facts  of  adultery. 
l.d.  Ch.  said,  that  the  virtue  of  a  woman 
does  next  consist  in  her  chastity  only,  for 
she  may  be  guilty  of  cruelty,  and  in  this 
case  it  appeared  that  the  wife  beat  her 
husband  ;  a  woman  too  may  be  addicted 
to  gaming  and  extravagance,  which  is  not 
W4U0UI.    Lady  DanneraU  v.  Lo*  f,  Don" 


Chancery  in  Ireland ;  but  the  Lords  would 
not  admit  the  depositions  cited  in  Clerk 
V.  Periam,  2  Atk.  338. 

465.  Equity  will  not  allow  a  wife  main- 
tennnce  ftfter  a  full  proof  of  her  elope- 
ment and  adultery.  Watkyns  v.  Watlcynsj 
M.  1740.  2  Atk.  97. 

466.  The  obtaining  a  stippHcatnt,  does 
not  justify  a  wife's  elopement.  Heiid  v. 
Head,  T.  1747.  3  Aik.  550. 

467.  If  '^  wife  elopes  without  <mi]se, 
and  refuses  to  return,  equity  will  not 
assist  her  in  recovering  her  separate  pro- 
perty. Lee  V.  Lee,  M.  1758. 2  Dick.  321. 
806.    . 

468.  A  wife's  fortune  was  settled  ia 
trust,  but  no  provision  was  made  for  pay- 
ment of  the  interest  during  coverture : 
she  quitted  her  husband  and  lived  in 
adultery.  On  9,  bill  for  payment  of  the 
dividends,  the  court  decreed  the  husband 
to  provide  for  the  wife,  but  ordered  the 
future  dividends  to  be  paid  into  court) 
and  the  costs  out  of  the  accumulated  di- 
vidends. Ball  v.  Montgomery  J  T.  1793. 
4  Bro.  C.  C.  339.  2  Ves.  jun.  191. 

469*  Where  tlie  wife  Itvrd  in  adultery 
with  plaintiff,  and  under  his  influence,  the 
husband  was  permitted  to  answer  separate 
from  her,  to  a  bill  for  an  account  ef  her 
property  received  by  him.  Chambers  ▼« 
Bully  T.  1793.  I  Anstr.  269. 

470«  Cross  petitions  by  husband  and 
wife,  living  apart  under  a  divorce  tf  meiua 
et  thorOy  obtained  against  the  wife  for 
adultery  ;  she  petitioned  that  her  money 
might  bo  settled  to  her  separate  use,  and 
he  petitioned  that  it  might  be  paid  to 
him,  but  Ld.  Ch.  wonid  make  no  order* 
Carrir.  EattabrookeyT.  1798. 4Ves.  146. 

471.  A.  separation  a  mensa  et  ihoro  in 
the  spiritual  court  can  only  be  obtained 
propter  smvitiam  out  adulterivmy  and  af- 
ter a  reconciliation  the  same  suit  cannot 
be  revived.  St.  John  v.  St.  Johny  T.  1805. 
11  Ves.  532. 

472.  Adultery  or  elopement  by  the 
wife,  n  not  a  forfeiture  of  her  jointure 
secured  by  articles,  nor  a  bar  to  the  spe- 
cific performance  of  articles  before  mar- 
riage, for  providing  a  jointure  for  her. 
Buchanan  v.  Buchanany  T.  1809.  1  Ball 
Ss  Be.  203.  Vide  Legard  v.  Hodges, 
4  Bro.  C.  C.  421.  1  Ves.  jun.  477.  Sid- 
ney V.  Sidney,  3  P.  W.  269. 

473.  A  wife  having  misconducted  her- 
self, the  husband  sued  for  and  obtained 
a  divorce,  bat  pending  the  suit  the  wife 


was  delivered  of  a  cbiM.  The  husband^ 
beiug  convinced  thnt  the  child  was  not 
hby  never  acknowledged  it  as  such.  But 
no  declaration  of  illegiiiinacy  having  been 
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obtaioe^l,  and  the  child  having  been  bom 
Mtante  matrimonioy  it  mast  be  considered 
Hs  legitimate.  RoutUdgg  v«  Carruthfn, 
T.  181G.  4Do|y  F.  C.  392. 


BASTARDS^ 

Their  CapacUies^  and  Incapacities. 


1.  A.  by  will,  taking  notice  tbat  bis  na- 
tural son  J.  bad  disobliged  bim^  declared 
thus :  *^  I  do  hereby  resolve  not  to  give 
him  more  than  20i»  per  ana.  for  life." 
And  he  gave  his  estate  to  his  legitimate 
•on.  I*er  cur.,  the  words  do  not  amount 
to  a  devise,  and  the  bastard  shall  take  no- 
ting. Holder  v.  Jiokitr.  H.  1717.  Vin. 
tit.  Dsetts.  (D.  B.)  (d.8. 

2*  A.  covenanted  to  convey  bis  copy- 
bold  to  bis  natural  daughter,  and  for  fiii^ 
tber  assurance;  he  made  no  surrender, 
but  the  daughter  was  admitted ;  on  ber 
bill  to  supply  the  defect  of  the  surrender, 
the  court  would  not  decree  it  against  the 
heir,  for  the  conveyance  was  voluntary, 
m^d  the  daughter  was  ntdlituJUia.  Fur* 
saker  v.  Robins^n^  M.  1717*  Pre.  Ch.  479« 
Gilb.  £q.  Rep.  139. 

3.  Bastards  cannot  take  till  they  gain  a 
ftame  by  reputation;  therefore  a  devise 
of  3000/.  to  all  the  natural  'children  of  1. 
S.  extends  Jiot  to  bastards  born  after  the 
making  of  the  will,  nor  to  a  child  en  ven- 
tre sa  merty  ibt  a  bastard's  reputation  be- 
gins with  its  birth  ;  and  though  the  money 
was  to  be  paid  as  testator  should  by  deed 
tippoint,  yet  his  appointment  referring  to 
the  will  was  held  to  be  a  codUil  only. 
Meetham  v.  Duke  of  Devon,  H.  1780. 
1  P.  W.  629,  530. 

4.  A  woman  was  supposed  to  marry  A 
first,  and.  during  his  life  to  marry  i. ;  in 
a  cause  of  jactitation  of  marriage  in  Ire- 
land, the  first  marriage  was  affirmed,  but 
on  appeal  to  the  Irish  delegates,  the  se*- 
cond  was  adjudged  good,  by  which  there 
was  issue,  but  none  by  the  first  ^ .  on  a 
commission  to  review,  and  reverse  the 
sentence  of  the  Irish  delegates,  Ld.  Ch. 
said,  the  object  of  the  review  was  to  has- 
tardixe  the  issue  of  the  second  marriage, 
and  he  should  advise  the  crown  not  to 
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Srant  it,  for  it  ought  not  to  be  faroured. 
franklin' 9  Ca.  T.  1725.  2  P.  W.  299. 
Sel.  Cb.  Ca.  47. 

5.  A  bastard  legatee  of  personal  estate 
died  intestate  and  unmarried  ;  the  testa* 
tor^s  executor  having  the  legal  title,  may 
sue  for  the  estate,  without  making  the 
Att.  Gen.,  or  the  bastard's  administrator, 
a  party.  Jones  v.  OoodckUd,  H.  1729. 
3  P.  W.  33. 

6.  Where  a  bastard  dies  intestate  and 
unmarried,  the  king  Is  entitled,  and  the 
ordinary  of  course,  grants  adminktratiott 
to  the  patentee  of  the  crown.  S.  C. 

7>  A  child  bom  after  a  divorce  a  mensa 
ei  tkoro,  is  a  bastard.  Seeus^  of  a  volmiH 
tary  separation,  unless  the  jury  find  no  ae> 
cess.  Sidney  v.  Sidneuy  £•  1734.  3  P« 
W.  275. 

8.  Testator,  by  will,  gave  an  equal 
share  of  his  real  estate  to  his  tw^  natural 
sons,  I.  and  C,  but  mistook  their  names* 
Per  curianiy  though  bastards  are  notsons» 
tliey  may  acquire  that  name  by  reputa- 
tion; as  to  the  mistake  of  names,  any 
thing  that  amounts  to  a  designoHo  per* 
nonce  is  sufficient.  Rivers^s  Co.  M.  l737i> 
1  Atk.  410. 

9.  Upon  a  question  of  legitimacy,  A* 
produced  witnesses,  who  swore  to  a  mar- 
riage in  fact  between  his  parents,  and  he 
obtained  a  verdict.  On  a  second  trial  he 
declined  to  produce  those  witnesses,  and 
rested  solely  upon  a  reputation  of  the 
marriage.  Although  he  again  obtained  a 
verdict,  yet  (his  is  not  sufficient  to  satisfy 
the  conscience  of  a  court  of  equity.  8her» 
home  v.  Naperj  C.  1790.  2  Ridgw.  P. 
C.  224. 

10.  On  questions  of  legitimacy,  deola* 
rations  of  parents  after  the  birth  of  the 
child  cHU  have  but  little  weight.    jS,  C. 

\ibid.%Z\. 
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Their  CapacUUsy 

Ilk  An  illegitimate  child  canoot  claini 
H  share  under  a  devise  to  children  gene« 
rally,  though  the  will  was  strong  in  his 
fiivour^  by  implication.  Cartwright  v. 
Vaudrv,  T.  1800.  5  Ves.  530. 

12.  So  held  where  the  testator  knew 
the  state  ef  the  family,  and  thbt  there 
^ere  no  legitimate  children.  Godfrey  v. 
Davii,  T.  .1801.  6  Yes.  43. 

13.  An  issue  was  directed  to  try  whe- 
iher  plaintiff  was  heir  at  law  of  T.  P. — 
Plaintiff's  father  and  mother  were  mar- 
ried and  liTed  separate,  the  wife  in  Lon- 
don, and  the  husband  in  Staffordshire  ;  at 
the  end  of  3  years,  plaintiff  was  bom ; 
there  was  atrong  evidence  of  no  access, 
and  upon  the  point  of  access,  the  jury 
feoDd  for  defendant.  Ftndrtly.  Pendrel^ 
H.  1782.'  2  Stra.  9U.  Now,  however, 
the  old  rule  to  presume  acce^i^  if  the 
Ipaities  were  within  the  narrow  seas,  is 
dene  .-away  ;  and  access  or  non  access 
must  be  proved  like  any  other  fact. 
Shdley  v.  ,  T.  1806.  Id  Yes. 
58. 

1.4.  It  is  a  rule  that  a  bastard  cannot 
lake  as  the  child  of  a  particular  person, 
until  it  has  acquired  the  reputation  of 
being  the  child  of  that  person,  which  can* 
not  be  before  its  birth.  EarU  v.  WUwn, 
f.  1811.  17  Yes.  531. 

15.  A  natural  child  cannot  take  by  a 
prospective  bequest  made  before  its  birth. 
Ariufld  V.  Fresian^  £.  181 1.  18  Yes.  288. 
&  vide  S.  Q.more  fully,  po«<j  tit*  Lega» 


and  JneapacUiti 

cyu     Vide  ^tiam  Wilkinson  v.  Adan, 
1  Yes.  &  B.  422. 

16. 1.  W.  (a  married  man,  without  any 
legitimate  children.)  by  will  devised  to 
^'  the  children  which  he  might  have  by  A. 
and  living  at  the  time  of  his  decease." 
Those  children  were  natural  children, 
but  had  acquired  the  reputation. of  being 
his  by  A.  before  the  date  of  his  will: 
Held,  that  tl^ey  were  entitled,  as  being 
sufficiently  described,  and  intended  to 
tflke  upon  the  face  of  the  whole  will ;  but 
the  judges  who  assisted  the  Ch.  said,  that 
an  illegitimate  child  cannot  take  by  |he 
description  of  child  of  his  reputed  f  ather, 
till  he  has  acquired  the  reputation  of 
being  such  child.  And  Eldam^  C.  added, 
that  a  bastard  may  take  by  purcbase  if 
sufficiently  described,  and  he  has  acquir* 
ed  the  reputation  of  being  the  child  of 
that  person.  IFtttfiis«iv.^Ann,£.  1813. 
1  Ves.  &  B.  422.  452.  466.  Vidfi  Me- 
tham  V.  D.  of  Devon,  1  P.  W.  529.  Earle 
e.  Wilson,  15  Yea.  528. 

.  17.  Under  the  description  of  <<  children'* 
in  a  will,  illegitimate  children  existing  at 
the  date  of  the  will  cannot  take,  unless 
proved  by  the  will  itself  to  be  so  intend* 
ed,  and  extrinsic  evidence  can  only  be 
received  for  the.  purpose  of  collecting  who 
|iad  acquired  tlie  reputation  of  children. 
An  only  illegitimate  son  of  the  testator 
therefore,  was  held  entitled  as  deVisee. 
Swmne  v.  Kxnnerlejf^  H.  1813.  1  Yes.  dp 
B.  469. 
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BOND. 

» 

I.   Where  tet  aride* 

n.  Cases  of  partial  Relief  against  the  Penalty* 
IIL   Where  no  Relief  allowed. 
lY.  Vohmiary  Bonds^-^-and  their  Order  and  Priority  in  the  mamMXng' 

of  Assets. 
V.  Yoid  or  defective  at  Lau>^  yet  aided  in  Equity. 
\h  Condition  or  Recital,  tohere  am&unting  to^  or  Evidence  of  an  Agrees 

ment. 
VIT.  Of  contingent^  ambiguous^  or  wncettain  Conditions. 
Vin.  Given^  or  held  in  '^^usL 
IX.  Joint  and  several^  and  of  Surety  and  Indemnity. 
X.  Obtained  by  Duress^  Frauds  or  Misrepresentation^ 
XL  Concealed^  supprtsscdf  lost  or  cancelled. 
XII.  Assignmentf  and  Condition  of  the  Assignee. 

XIII.  Interest'^Penalty — general  Payments. 

XI V.  Satisfaction^  when  to  be  presumed. 
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BOND  I. 

Where  set  aside. 


Equity  ^f^H  ot  all  times  set  aside  a 
Bondf  or  order  it  to  be  delivered  ujp, 
where  the  consideration  is  bad, 

1.  As  wliere  A.^  entitl^^d  to  an  estate, 
gave  a  bond  to  his  counselior  B.  to  give 
him  half  of  it  if  he  recovered ;  the  bond 
is  void,  and  B.  shall  only  recover  his  rea- 
sonable charges.  Skapkolme  v.  Hart^  JVi. 
1680.  Finch  A77: 

2.  So  where  A.  settled  bis  mansion 
house  on  his  brother,  and  took  his  bond 
that  he  should  not  permit  his  mother  to 
amor  it.  Traiton  v.  Traiton,  M.  1686. 
I  Vcrn.  413. 

3.  So  where  a  bond  was  giveh  in  the 
common  form  ^or  payment  of  money,  but 
the  agreement  was  proved  to  be  that  the 
obligor  should  marry  A.  Key  v.  Brad- 
skawy  T.  1689.  2  Vern.  102. 

4.  So  where  a  widow  gave  a  bond  to 
A.  to  pay  him^  lOOZ.  if  she  should  marry 
again,  aod  A.  gave  her  a  bond  to  pay  her 
the  like  sum  if  she  remained  a  widow, 
and  she  afterwards  married  B.  Baker  v. 
White,  H.  J  690.  2  Vern.  215. 

5.  So  where  an  executor  brought  a  bill 
to  set  aside  bonds  given  by  his  testator, 
defendant  swore  tliey  were  given  for 
money  If^nt,  but  it  was  proved  she  was 
^  prestUate;  testator  himself  could  h^ve 


had  no  relief  against  these  bonds,  but  his 
executor  shall.  Decreed  to  be  delivered 
up,  on  payment  of  what  was  actually  due. 
Matthew  v.  Hanbury,  M.  1690.  t  Vcrn. 
187. 

6.  So  where  A.  settled  laad  on  lits 
daughter  in  tail ;  and  look  her  bond  not 
to  commit  waste :  HeM|  an  idle  boiid« 
Jarois  v.  Bruton,  H.  1691*'  2  ¥em.  251. 

7.  So  where  a  bond  was  given  for  mo- 
ney lost  at  play.  Humphries  v.  Bigby,Mj 
1^.  2Freem.223. 

8.  So  where  tesuter  directed  bis  oe* 
pbews,  who  were  legatees  of  his  person^ 
estate,  to  give  bonds  to  each  other,  that  if 
either  died  without  issiW|  he  would  leav« 
the  whole  to  the  survivor;  for  this  wais 
considered  an  attempt  te  entail  a  peno»» 
alty.  miliams  v.  WiUiamSf  T.  ITOh 
I  £q.  Ab.  207.  pi.  9. 

9*  So  where  a  captain  of  a  ship  out* 
ward  bound,  took  bonds  from  his  seamen^ 
that  they  should  not  demand  any  wages 
till  the  return  of  the  ship  to  London ;  ihm 
ship  was  lost:  Held,  that  these  bonds 
were  unjust  and  void.  Buck  v.  RawHh* 
sohy  H.  1704.  1  Pro.  P.  C.  102. 

10.  So  where  A.  gave  a  bond  for  the 
debt  of  an  extravagant  woman,  who  had 
concealed  die  debt  from  her  husband, 
fUKi  the  obligee  had,  without  tho  know- 
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Where  set  dside^^where  partially  relieved  against, 

ledge  of  the  obligor,  given  the  husband  a]      14.  So  where  a  bond  was  given  by  do- 
leceipt  in  full.     Fowler  v«  Ayliffey   H.  fendant  to  pWmiiff  ^s  pra:miuin  pudicitia, 
~  Ld«  Ch.  would  have  order^  the  bond  to 

bo  c»ncelled,  but  by  consent  a  perpetual 
injunction  was  awarded.  Clcn-ke  v.  Pe^ 
rianty  T.  1741.  9  Mod.  340.  2  Atk.  333. 

337. 

15.  So  where  testator  gave  a  bond  ex 
turpi  causa,  and  made  an  equal  provision 
for  the  obligee  by  his  will ;  it  was  held 
void  as  against  creditors,  and  the  legacy 
was  left  for  the  obligee  and  executor  to 
contest*^  Robinson  y.  GeCy  T.  1749*  1 
Ves.  254» 

16.  So  where  A.  gave  a  bond  to  B.'s 
I  Wife,  as  a  reward  for  prevailing  on  an  old 

13*  So  where  A.  gave  a  lyond  to  B.  jman  to  make  his  >a^iil  in  favour   of  A. 
for  the  residue  of  his  debt,  to  induce  hijn^  But  no  costs,  for  A.  was  particeps  crtms* 

nis.    Deienham  v.  Oxey  T.  1749.  1  Ves. 


1707.  2Eq.Ab-  I85.pl.  4. 

11.  So  where  a  father  entrusted  his  in- 
lant  heir  with  a  servant,  who  took  the 
son's  bond  when  of  age,  unknown  to  his 
fetberi  for  that  was  a  fraud  and  breach  of 
trust.  Secusy  ot*  a  bond  given  by  a  weak 
Mian,  if  no  fraud  or  bre|ich  of  trust,  pro- 
vided he  be  compos  mentis.  Qsmund  v. 
IHizroyy  M.  1731.  3  P.  W.  129,  ISO. 

12*  So  where  L  C.  gave  his  attorney  a 
bond  to  procure  bim  bail ;  though  I.  C. 
lived  six  years  after  without  attempting  to 
impeach  the  bond.  Waimsley  v.  Bootk^ 
T.  1739.  2  Atk.  25.  Barn.  475. 


to  enter  into  a  composition  with  the  rest 
of  his  creditors*  This  bond,  though  not 
void  by  5  Geo.  2.  seems  to  be  within  the 
design  of  the  act.  Spurret  v.  SpiUery 
M.  1740.  1  Atk.  105.  Sed  vide  Lewis  V. 
Chace,  1  P.  W.  620.  contra* 
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Caseo^  of  partial  Relief  against  the  Penalty. 


I  17*. "Bond  conditioned  to  pay  40/  per 
40inum  out  of  an  office  taken  away  by  the 
usurper,  but  revived  at  the  restorHtion 
The  obligee  shall  <raly  be  liable  while  he 
enjoyed  the  offioe.  Lawrence  v.  Braaiery 
1665.  1  Ch;Ca.72. 

18.  So  where  A.  possessed  houses  un- 
der a  public  title,  which,  after  his  death, 
reverted  to  the  right  owner  on  the  resto- 
ration, and  personal  property  which  whs 
diminished  by  the  fire  of  London,  and 
his  executors  had  entered  into  a  recogni- 
aance  to  pay  10,000/.  which  A.  had  be- 
queathed to  his  daughter ;  the  executor's 
reco^isance  shall  be  in  force  only  to 
make  good  the  value  of  A.'s  estate,  over 
and  above  the  losses  occasioned  by  the 
lire  and  the  king's  restoration.  Holt  v. 
BoUy  1670.  1  Ch.  Ca.  190. 

19*  A.  agreed  to  surrender  his  com- 
mission in  the  army  to  B.  for  100/.,  for 
vhich  B.  gave  his  bond ;  B.  was  refused 
the  commission :  no  relief  in  equity,  save 
^against  interest  and  costs.  Berresford  r. 
Deney  M.  1682.  1  Vern.  98. 

20.  Bill  for  relief  against  four  bonds 
fer  proctiring  plaintiff  a  parsership  on 
board  a  man^f-war ;  the  court  could  not 


set  aside  the  bonds,  but  relieved  against 
interest  and  costs,  on  payment  of  the 
principal.  Symoudsy^  Chbsony  H.  1693. 
2  Vern.  308. 

21.  Plaintiff  was  sued  upon  a  bond  at 
law,  and  pleaded  solvit  ad  diem^  and  by 
his  bill  in  equity,  he  charged  fraud,  and 
want  of  consideration  ;  tlie  court  relieved 
against  the  penalty,  but  decreed  the  prm* 
cipnl,  interest,  and  costs,  to  be  paid. 
Duval  V.  Tetryy  E.  1694.  Show.  P.  €. 
15. 

22.  A.  joined  his  son  in  a  bond  for 
too/,  conditioned  that  the  son  should  not 
trespass  or  sport  on  B.'s  manor  ;  the  son 
caught  two  flounders,  and  the  bond  was 
put  in  suit,  and  recovered  with  40/.  costs« 
Decreed,  defendant  should  refund  the 
lOp/.  and  costs,  for  there  is  no  statute 
to  direct  the  taking  of  such  a  bond.  Roy 
V.  Duke  of  Beaufort,  T.  1741.  2  Atk. 
190. 

23.  On  a  bond  payable  by  inatalments, 
and  judgment  for  the  penalty,  the  obligor 
shall  be  relieved  00  payment  of  the  in- 
stalment and  costs.  Eip.  'Oraomey  M. 
1744.  1  Atk.  118. 

24.  Bond  by  pbtiotiff  to  defeodtiit  te^ 


Bom>  n.  &  in. 

WkertpartuUly  rdieved  against — where  not. 
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ifimire  his  ikithful  services  as  an  agent ; 
plaiotiff  also  deposited  100/.  in  defend- 
aot's  haodt ;  plaintifl*  executed  his  com- 
mtssioD  imperfectly  ;'  LH.  Ch.  would  not 
decree  the  penalty  oi  the  bond,  but  left 
defendant  to  his  quaiiUum  dammJicaiuM 
at  law.  Ben$9n  v.  GibsoHj  M.  1746.  3 
Atk.  395. 

25«  Defendant  advanced  plaintiff's  tes- 
tator 6000^  on  post  obuty  payable  on  the 
death  of  M. ;  testator  survived  M.  and 
then  gave  defendant  another  bond,  (in 
lieu  of  bis  jHfst  obiit  bon^^l)  tor  double  the 
sum;  testator  paid  2000/.  on  account 
and  died.  Decreed,  the  bpnd  to  be  can- 
celicd  on  payment  of  what  was  actually 
due.  Chesterfield  v.  Janssenf  I  Atk.  301 
to  355.     2  Ves.  U^. 


26.  If  a  man  agree  not  to  do  an  ae^^ 
and  enter  into  a  bond  with  a  penalty  to  bo 
forfeited  on  his  doing  it,  the  penalty  it 
never  to  be  considered  as  the  price  for 
doing  such  i^ct ;  but  the  court  will  relieve 
by  injunction,  until  the  actual  damage 
sustained  shall  be  ascertained  by  an  issue* 
Hardy  v.  Martin,  £•  1783.  1  Cox  26. 
1  Bro.  C.  C.  419. 

27.  naintiff  contracted  to  build  ft 
bridge,  and  support  same  for  7  years,  and 
gave  a  bond  to  perform  the  articles ;  the 
bridge  was  carried  away  by  a  flood  withia 
a  year ;  the  court  granted  an  injunction 
against  the  penalty,  and  left  plaintifis  to- 
their  quantum  dammiicatus  at  law.  £r- 
rington  v  Aynsly,  T.  1788.  2  Bro.  C^ 
C.  841.    2  Dick.  692. 


BOND  m. 


Where  no  Relief  allowed. 


S8.  PlatotifT  gave  a  bond  for  4Q0/.  to 
defendant,  his  mistress;  defendant  by 
answer  admitted  that  the  bond  was  a 
gift;  as  turpis  contractus  was  proved, 
equity  would  not  relieve  plaintiff.  Wha- 
ley  V.  NortOHj  M.  1687.     1  Vern.  483. 

29*  Neither  would  the  court  relieve  a 
son  against  a  bond  to  his  father,  that  he 
wonld  not  dock  the  entail  of  an  estate 
which  his  father  had  settled  on  him  in 
fail,  for  the  father  might  have  made  him 
bare  tenant  for  life.  Freeman  v.  Free- 
man^ T.  1691.  2  Vern.  233.  Pre.  Ch. 
28. 

SO.  Nor  against  a  bond  from  a  jnan 
to  his  housekeeper,  for  secret  service.— 
Bamham  V.  Mannings  T.  1691«  ^  Vern. 

242. 

31.  Nor  against  a  bond  for  the  pur*^ 
chase  of  a  captainship  of  the  marines, 
where  the  obligor  might  have  been  ad- 
mitted, but  he  refused  to  take  the  oaths. 
Ivye  V.  Ashey  T.  1702.  Pre.  Ch.  199. 
CoUes^  P.  C.  267. 

32.  Nor  where  a  man  bought  lands 
and  gave  a  bond  to  pa^y  a  portion,  which 
he  considered  to  be  a  charge  upon  them, 
and  which  turned  out  not  to  be  so.  Smith 
V.  Aoery, .  M.   1702.     I    Eq.  Ab.  269- 

pi.  9. 

33.  Nor  where  a  manj  when  at  liberty, 
gave  a  bond  ratifying  an  engagement 
which  he  had  entered  into  through  fear. 
Goodman  v.  8cuu^  T.  1709*  2  Eq-  Ab. 
183.  pi.  3. 


34.  Nor  against  a  bond  given  to  the 
cashier  of  excise,  in  the  name  of  the 
crown,  for  a  debt  due  to  the  crown  and 
himsulf,  although  he  was  not  a  commis- 
sioned officer.  Rex  v.  Gale^  H.  1819* 
Bunb.  58« 

35.  Nor  against  a  bond  given  to  « 
creditor  to  induce  him  to  sign  the  obli- 
gor's certificate.  Lewis  v.  Chase^  £» 
1720.     1  P.  W.  620. 

36.  Nor  against  a  hood  for  revival  of  a 
debt  from  which  obligor  was  discharged 
by  the  laws  of  Holland.  Exp.  Burton^ 
M.  1744.     1  Atk.  255,256. 

37.  Nor  against  a  bond  given  not  to' 
defraud  the  revenue,  for  that  is  a  crime 
at  law.  Benson  v.  Oibsouj  M.  1746. 
3  Atk.  395. 

38.  Nor  where  a  wife  having  a  sepa* 
rate  estate,  borrows  money  on  her  bond  ;t 
for  her  separate  estate  shall  be  liable,  and 
her  own  declaration  may  be  read  in  evi- 
dence. Peacock  V.  Monk^  H.  1751.  2 
Ves.  193. 

39«  H,  gave  B.,  as  hb  bailiff,  a  general 
authority  to  accept  l^ills  for  him.  B.  ae* 
cepted  several  without  the  knowledge  of 
H.,  and  discounted  them  at  H.'s  bankers, 
and  applied  the  money  to  his  own  ose^ 
and  then  died.  The  bankers  afterwarda 
obtained  a  bond  from  H.  for  the  balance 
of  his  account  with  them,  including  the 
several  bills  so  accepted  by  B.  On  a 
bill  to  sat  aside  this  boiid|  as  improper 
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Whtre  not  relieved  agatnsi — Voluntary. 


obtained  from  H.  the  court  directed  the 
bankers  to  sue  plaintiffs  at  law  on  these 
bills*  l?he  bankers  selected  some  of 
these  biUs  on  which  they  brought  their 
actions,  and  which  were  just  sullcient  to 
cover  their  demand;  but  on  the  trial 
there  appeared  a  receipt  indorsed  on  one 
of  them,  and  the  jury  for  that  reason 
gave  a  verdict  against  the  bankers  on  that 
bill,  and  for  them  on  all  the  rest.  There 
was  Ao  application  for  a  new  trial ;  but 
vfaen  the  cause  was  set  down  again,  the 
bankers  applied-  to  prove  their  demand  on 
Aome  other  of  the  bills :  Held,  that  the 
remedy  (if  any,)  must  be  by  motion  or 
petition  for  a  new  trial ;  bat-  the  court 
wonld  not  assist  the  bankers  to  rectify 
their  own  inadvertence.  Halworihy  v, 
Uortlock  and  FranciSf  M.  1784.    1  Cox 


141.     Vide  Kemp  v.  Mackrell,  2  Vm. 

579. 

40.  A  bond  was  given  by  a  father  to 
secure  an  annuity   to  his  son,.,  until  he 
should  be  in  possession  of  a  living  of  a 
certain  value,  and  an  agreement  of  equal  • 
date  was  executed  reciting  the  bond,  and- 
declaration  that  the  son  should  forthwith 
enter  into  holy  orders  and  accept  such 
living.     Ld.  Ch.  expressed  a  strong  opi- 
nion, that  on  the  grounds  of  public  policy 
the  transaction  was  illegal ;  bat  this  caao 
was  decided  bn  the  ground  that  the  son 
had  not  complied  with  the  condition,  bav-- 
iitg  received  the  annuity  9  years,  and  be- 
ing only  in  deacon's  orders,  and   that 
therefore   the  annuity  was  determtnablo 
by   the  father  or   his  representatives.-*^ 
Kircudbright  v.  Kircudbright ^  M.  1803. 
8  Ves.  53. 


BOND   IV. 

Voluntary  Bondt'-'-^ini  their  Order  and  Priority  in  the  marshaUinff^fAseetaK 
41.  A  voluntary  bond  without  condi-(  ment  of  it  was  dismissed.    Priest  v.  Per* 


tion  is  good  in  equity,  if  no  firaud  used  in 
obtaining  it.  Wright  v.  Moore^  l669* 
J  Ch.  Rep.  157. 

42.  But  avoluntary  bond^  though  given 
as  a  provision  which  a  man  may  consider 
it  his  duty  to  make^  shall,  as  against^cre- 
ditorSf  be  deemed  fraudulent  and  void. 
As  where  A.,  intending  to  marry  0.,  gave 
her  father  a  bond  for  500/.,  payable  on  a 
day  certain,  with  an  agreement  that  it 
should  not  be  sued,  but  remain  as  a  secu- 
rity in  ease  of  misfortune,  to  be  paid  be- 
fore other  creditors.  Wise^s  Co*  T. 
1725,     Sel.  Ch.  Ca.  46. 

43.  So  where  A.  having  separated  from 
his  wife,  married  another  woman  who 
knew  nothing  of  his  foVmer  marriage  ; 
but  it  being  discovered.  A,,  to  induce  bis 
second  wife  to  slay  with  biro,  gave  a 
bond  in  tf  ust  to  leave  her  1000/.  and  died 
indebted.  This  is  worse  than  a  volunta- 
ry bond,  but  it  wguld  have  been  good  if 
the  secbnd  wife  had  \efi  him  6n  the  dis- 
covery  of  his  former  marriage.  Lady 
Coi^s  Ca.  M.  17S4.    3  P.  W.  339. 

44.  So,  where  a  woman  of  good  cha- 
racter went  to  live  with  A.  as  companion 
to  his  sister,  knowing  him  to  be  a  married 
ttian.  A.  seduced  her,  and  she  caused 
h  separation  between  A.  and  his  wife ;  A. 
gave  her  his  bond^  bat  h^r  bill  for  pay- 


rot,  H.  1751.     2  Ves  160. 

45.  A.  gave  a  voluntary  bond  to  a 
woman  with  whom  be  cohabited,  though 
formerly  of  a  very  loose  life :  this  is  good  ; 
but  a  second  bond,  expressly  securing 
a  continuance  of  cohabitation  by  an  an- 
nuity, in  case  of  separation,  is  turpis.  can* 
tractus^  and  void,  fiill  by  the  executor 
of  A.,  to  have  these  bonds  delivered  up, 
dismissed  with  costs,  the  first  bond  being 
con  idered  as  unimpcacbed  Gray  v; 
Matthiasy  H.  1800.     5  Ves.  286. 

46.  And  in  the  marshalling  of  assets, 
such  a  bond  shall  be  postponed  even  to 
simple  contract  debts,  though  it  shall  ha 
preferred  to  legacies.  Jones  v.  Poufdly 
H.  1712.  1  £q.  Ah.  84.  pt.  12.  Leofe^ 
v.  Leicin,  T.  1^13.  Pre.  Ch.  370.  G»lb, 
£q.  Rep.  32.     Williams  v.  Sawyer^  M. 

a730.  Sel.  €h;  Ca.  6.  Lechmere  v.  Lord 
Carlisle^  M.  1733.  3  P.  W.  222.  Lady 
Cox's  Ca.  M.  1734.  3  P.  W.  339,  Cray 
v.Rooke^M  1735.  Ca.  temp.  Talb.  153. 
Ramsden  v.  Jackson,  H.  1737.  I  Atk* 
292. 

47.  Yttthe  consideration  for  some  vo* 
luntary  bonds  is  so  substantial  and  mm* 
toriousy  that  equity  toill  support  them. 
As  where  A.  gave  a  bond  after  marriage 
to  jointure  his  wife,  which  he  did,  and 
the  wife  gave  up  the  bend.    The  jointure 


BOND  IV.  &  t. 
Vatuntary'^VM  mi  Law^  aided  in 


MS  evicted.  Decreed  to  be  made  good 
oot  of  the  penonnl  estate,  there  ^ing 
BO  other  debts.  Beard  v.  NmUhaU^  H. 
1686.  1  Vern.  42T. 

48.  So  where  a  son  lo  pleDtiftil  cir* 
cumstanceB  gme  his  father  a  bond,  to 
pay  him  )  20/.  per  annvm  for  life.  This 
is  good,  if  done  without  coercion.  Black' 
burn  V.  Edgley,  IP.  VV.  607* 

49.  So  where  tettatriz  gave  a  bond  for 
payment  of  money  at  her  death  in  nature 
of  a  Jegatory  disposition.  .  Defendant  ob- 
tained judgment  against  her  executor,  de 
hanir  testaime.  The  executor  set  up 
want  of  assets,  but  as  he  had  pleaded  non 
ast  factum^  and  not  pleme  administraoitj 
equity  would  not  relieve  him,  save  only 
tigainst  the  penalty.  Ramsden  v.  /ack$ony 
H.  1737. 1  Atk.  292.  This  case  was  de- 
cided upon  the  principle  of  Rock  e. 
I«eighton,  stated  from  Ld.  HoWs  MSS. 
in  3  T.  R.  690.  which  is  a  leading  case 
on  this  subject,  and  in  which  it  was  held 
that  a  judgment  by  default  against  an 
executor  is  an  admission  of  assets ;  and  if 
■pen  a^.  fa*  being  issued  the  sheriff  can 
IM>t  frnd  sufficient  assets  of  the  testator 
to  satisfy,  he  may  return  a  dtnoBtaviU 
Vide  etiam  Skelton  v.  Hawlins,  1  Wils. 
258.  ;  but  more  fully  in  2  Saund  219.  by 
Mr.  Serj.  WiUiams  in  noiis^  and  Erviug 
e.  Peters,  3  T.  R.  685.  which  were  deter- 
mined on  the  same  authorities. 

50.  So  where  A.  gave  a  bond  to  a 
wemsn  whom  he  kept,  to  pay  her  the 
interest  of  £2000  for  her  life,  and  af^er 
her  death,  to  her  children  ;  at  his  death 
there  was  four  years  interest  due  ;  but 
Ld.  Cb.  would  not  decree  il,  in  regard 
A.  had  maintained  them  during  alt  that 
time,  yet  held  the  bond  good.  Uoyd  v. 
Carter,  M.  1740.  2  Atk.  84, 

51.  So  where  a  father  having  provided 
amply  for  his  son,  requested  him  to  give 
his  sisters  1000/.  each  on  marriage,  and 
the  SOD  gave  them  hb  bonds  accordingly. 


The  son  died  indebted.  Per  euriamy  it 
would  be  dangerous  to  determine  such 
bonds  voluntary,  or  that  the  considers 
tion  should  be  commensurate  to  the 
value  of  the  estate  ;  where  there  is  n# 
fraud,  they  should  be  held  as  made  for 
a  valuable  consideration.  Bloumi  ir* 
D^ughty^  T.  1747.  3  Atk.  484. 

Ca»es  where  the  Obligor  oj  a  voluntary 
Bond  has  kept  it  by  him  for  some 
secret  Purpose^  and  not  delivered  it 
over  to  the  Obligee^  or  his  Trusteem 

52.  A.  executed  a  bond  to  his  daqgh* 
ter,    payable    immediately,    but    always 

jkept  it  by  hini ;  it  was  proved  he  did  it 
to  screen  himself  from  taxes.*  Set  aside. 
Ward  v.  Lant^  H.  I701,  Pre.  Ch. 
182. 

53.  A.  on  the  marriage  of  his  daughter- 
in-law,  sealed  a  bond  to  her  husband  for 
1500/.,  as  the  part  of  the  portion  he  had 
promised,  but  he  kept  it  by  him  till  hi* 
death,  when  it  was  found  with  his  will  ; 
decreed,  a  voluntary  bond,  because  not 
made  in  pursuance  of  any  written  marri- 
age contract,  and  as  such  to  be  postponed. 
Leofes  V.  Lewijif  T.  1713.  Pre.  Ch.  370. 
Gilb.  Eq.  Rep.  3T. 

54.  A.  having  secured  to  his  wife  an 
ample  jointure  by  settlement,  gave  her  his 
bond,  after  marriage,  to  answer  a  partial- 
lar  purpose  ;  but  tbo  court  set  It  aside  in 
favour  of  a  legatee  of  the  husband.  Strat- 
ford V.  Powell,  M.  I8O7. 1  Ball  &  Be. 
21.  Vide  Ward  v.  Lant,  Pre.  Ch.  182. 
Antrobuse.  Smith,  12  Ves.  39.  45.  And 
parol  evidence  may  be  given  of  the  cir- 
cumstances under  which  a  bond  or  deed 
is  executed.  S.  C.  1  Ball  &  Be.  14.  21. 
Vide  etiam  Johnson  v.  Smith,  1  Ves.  314. 


As  to  bonds  given  by  men  to  their 
mistresses,  j^ro^vrpi  causa  aut  in  premium 
pudicUuBf  vide  post^  lit.  Seduction. 


BOND  V* 

Void  or  defective  at  Law^  yet  aidetf  in  Equity, 


55.  If  a  scrivener  omits  to  ijisert  in 
a  bond  the  name  of  one  Qbligor,  and  that 
obligor  signs  and  seals  the  bond,  that  de- 
fect shall  be  made  good  in  equity,  Crosby 
V.  Middleton^  3  Ch.  Rep.  99*  Pre.  Ch. 

237.  s.  a 


56.  Bond  in  the  penalty  of  40/.,  ilMi 
clerk  writ<ii  quadraginta  lAris,  instead  of 
quadringinta  libris.  This  is  good.  Sims 
V.  Urryy  H.  1676.  2  Ch.  Ca.  225. 

57.  Bond  by  A.^  before    marriage,  ta 
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BOND  V.  &  VI. 

Void  at  law^  aided  m  Eq/tdty—^hen  EvideiUe  of  an  Agreement. 


)- 


B.y  his  intended  wife,  to  leave  her  1000/. 
if  she  survived.  The  marriage  was  had, 
and  A*  mortgaged  his  estate,  and  died. 
Decreed,  the  wife  should  redeem  the 
whole,  and  hold  over  till  paid,  though 
the  bond  was  eitioguished  at  law  by  the 
marriage.  Acton  v*  Pierce  or  Acton^  H. 
1704.  2  Vern.  480.  Pre.  Ch.  237.  . 

58*  A.  agreed  to  be  bound  as  surety 
for  B.,  and  signed  and  sealed  the  bond, 
but  tlie  clerk  omitted  A's  name  in  the 
obligation.  A.  finding  the  mistake,  would 
neither  give  a  new  security,  or  pay  the 
money.  But  equity  •  compelled  him. 
Crofhy  V.  Middieton^M.  1710.  Fre.  Ch. 
309.  3  Ch.  Rep.  99. 

59.  A.  agreed  with  B.  for  the  pur- 
chase of  timber,  and  together  with  C. 
entered  into  a  bond  not  to  fell  any  under 
a  particular  size;  C.  felled  thet  imber,and 
it  appeared  that  A.  entered  into  the 
agreement  for  C.  As  tfiere  could  be  no 
remedy  against  C  on  the  bond,  it  was 
held  a  fraud  on  B*  and  relievable  in 
equity.  Buthr  v.  Ptndergast^  T.  1720. 
2.  Bro.  P.  C.  170. 

60.  Where  the  condition  of  a  bond 
is  entire,  and  the  whole  unlawful,  it  is  in 
most  cases  void  ;  but  where  consisting  of 
different  parts,  some  lawful  and  others 
not,  it  is  good  for  the  lawful  parts,  and 
void  for  the  rest.  Yale  v.  Rex^  M.  172 1. 
Bunb.58.  2  Bro.  P.  C.  381. 

61.  An  executor  pleaded  plene  admin, 
to  a  bond  debt,  and  that  he  was  a  bond 
creditor,  and  had  paid  himself.  On  the 
trial,  an  interlineation  appeared  of  50/. 


in  the  executor's  bond  after  it  was  eie* 
cuted,  Ld.  Ch.  would  only  allow  it  as  a 
simple  contract  debt  so  as  not  to  defeat 
bonds.  D,  of  Ckandot  v.  TObot^  T. 
1725.  Sel.  Ch.  Ca.  24: 

62.  Though  a  husband  has  imposed  oa 
his  wife,  by  giving  her  a  bond  void  at 
law,  equity  will  establish  the  agreement 
of  the  parties.  Wutkine  v.  Watkine^  M. 
1740.  2  Atk.  97. 

^.  Though  the  executors  cf  the  ob- 
ligee are  omitted,  yet  they  shall  sue  upon 
the  bond  when  due,  if  the  obligee  be 
dead.  Ernes  v.  Handcock^  H:  1742.  2 
Atk.  509. 

64.  A  bond  was  given  for  a  som  which 
was  calculated  to  be  the  residue  of  a  per- 
sonal estate ;  it  appeared,  but  was  not 
proved  to  be,  a  mistake.  Bill  to  have  the 
bond  considered  as  a  security  for  the 
sum  really  due,  was  dismissed.  Bwrt  v. 
Barlow^  H.  1792.  3  Bro.  C.  C.  451. 

65.  A  bond  executed  for  a  sum  of 
money  lost  at  billiards  is  void ;  but  where 
such  bond  was  assigned  with  the  privity 
of  the  obligor,  and  upon  hia  assurance 
that  it  was  valid,  and  where  he  paid  part 
of  the  money,  and  prevailed  on  the  as* 
sigaee  to  enter  satisfaction  upon  the 
judgment  obtained  on  the  bond,  and  ac- 
cept a  new  security  for  the  remainder  of 
the  debt,  equity  will  not  relieve  him* 
Kenny  v.  Browne^  H.  1796.  3  Ridgw. 
P.  C.  514. 

66.  A  bond  in  consideration  of  future 
cohabitation  is  void  in  law,  and  shall  not 
be  aidei  in  equity.  Franco  v.  Bolton^  T. 
1797. 3  Ves.  372. 


BOND  VI. 

Condition  or  Recital,  where  amounting  to,  or  Evidence  of  an  Agreement. 


67*  Bond  conditioned  to  settle  lands 
In  a  certain  manor,  on  a  day  certain. 
The  obligor  died  before  the  day,  and 
saved  his  bond  at  law.  Decreed,  the 
lands  to  be  settled.  Holtham  v.  Rylandy 
E.  1G97.  Nels.  Ch.  Ca.  205. 

68.  Bond  to  replace  stock  on  a  certain 
day.  The  stock  shall  be  replaced,  and 
tbe  intermediate  dividends  accounted  for. 
Gardener  v.  Pidlen,  M.  1700.  2  Vern. 
394. 

6:h  A.  gave  B.  a  bond  to  leave  her 
lOO^V.  if  she  survived,  and  then  married 
b^r ;  though  this  bond  was  annulled  by 


the  marriage,  yet  held  good  as  a  marriage 
agreement.  Acton  v.  Pierce  or  Acton^ 
H.  1704.  Pre.  Ch.  237.  2  Vern.  480. 

70.  A  woman  gave  a  bond  to  her  in- 
tended husband,  to  convey  her  lands  to 
him  in  fee,  if  she  married.  They  inter- 
married, and  died  without  issue.  The 
boud,  though  void  at  law,  is  evidence  of 
a  marriage  agreement,  and  the  heir  of  the 
wife  shall  peifoim  it  to  the  heir  of  the 
husband.  Cannd  v.  Buckle^  M.  1724. 
2  P.  W.  243. 

71 «  A  mother  gave  her  son  a  bond, 
conditioned  to  surrender  to  him  a  copy- 


BOND  vi.  vn:  &  vm. 

Caniingeni  &r  uncettaitt  Conditiota — CHvtn^  of  held  in  Trust 
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fiotd  estate,  to  which  he  was  heir.  De- 
creed, she  was  a  trustee  for  him,  aod  that 
'she  should  surrender  to  his  use,  and  both 
oflhendtd  be  admitted  as  co-parceners. 
AlisotiU  Ca.  M.  1724.     9  Mod.  62. 

72.  A  bond  conditioned  to  convey  land 
for  money  received,  is  an  agreement  in 
i^quity,  and  shall  be  performed.  Anon, 
M.  1728.     Mos.  37. 

73.  Though  the  obligatioir  and  penalty 
are  gone,  the  condifion  is  construed  an 
agreement  to  pay.  Bishop  v.  Churchy  T. 
1751.     2Ves.  371. 


74.  Bond  by  a  husband^  recitth|;  ah 
agreement  to  settle  bis  wife's  estate ;  the 
wife  did  not  execute,  but  having  by  her 
acts  after  his  death,  bound  herself  to  a 
performance,  the  same  was  decreed.—^ 
Archtr.\.  Popcj  T.  1754.  2  Ves.  523. 

75.  I.  S.  on  marriage  gave  a  bdnJ^ 
enabling  his  wife  to  dispose  of  her  free* 
hold  estate,  by  deed  or  will;  thera  was 
no  other  transaction,  yet  decreed  to  be 
performed  as  an  agreement.  Rippon  v. 
JOawding,  M.  1769.     Amb.  665^ 


BOND  VII. 


Of  contingent  J  ambiguous^  or  uncertain  Conditions. 


70.  Bonds  conditioned  for  payment  of 
ndoney  at  a  future  day,  in  case  of  the 
bankruptcy  of  the  obligor  may  be  proved 
iioder  his  commission,  by  statute  5  Geo.  2. 
c.  sa  s.  22.  Vide  Holland  v.  Cnlliford. 
Exp.  £ast  India  Company.  Exp.  Green- 
away.  Exp.  Winchester.  £xp«  Mitchell, 
and  other  cases,  ante,  tit.  Bankruptcy^ 
sec.  v.  (6.)  But  where  they  are  payable 
on  a  coutingency,  they  c»nnot  be  proved 
till  the  event  happens ;  yet  if  it  does 
happen  before  the  bankrupt's  estate  be 
fully  distributed,  the  creditor  shall  come 
in  pro  rata-  Ezp.  CaswM^  M.  1728.  2 
P.  W.  497. 

77.  A.  gave  a  bond  to  pay  900/.  to  his 
daughter,  in  case  ho  should  have  no  son 
living  at  his  death.  A.  died,  leaving  his 
wife  ensient  with  a  son.  The  daughter 
shall  nut  have  this  900/.  Gibson  v.  Gib- 
San,  M.  1698.     2  Frcem.  223. 

78.  A.  gave  a  bond  to  pay  520/.  in  six 


months  after  his  father's  death,  if  Ii6 
should  survive,  otherwise  to  be  void  :  the 
father  was  then  70,  and  lived  11  years* 
A.  died  three  years  after.  Equity  would 
not  relieve  the  executrix  of  A.  against 
the  bond,  no  fraud  being  proved.  Hilt 
V.  CaUhvely  M.  1748.     1  Ves.  122. 

79.   A  grandfather  gave  a  bond  to  his 
son,  conditioned  for  payment  to  the  son's* 
son  of  an  annuity  ^*  in  case  he  was  not 
sufficiently  provided  for  during  the  life  of 
the  grandfather,  exclusive  of  any  allow* 
ance  from  l^is   father."     The  grandson 
obtained,  through  some  other  interest^  a 
place  in  the  Ordinance  office,  with  a  sala- 
ry exceeding  the  amount  of  the  annuity  :  - 
.Held,  that  this  was  not  a  sufficient  pror 
vision  within  the  meaning  of  the  bond,  and 
that  the  provision,  in  the  contemplation  of 
the  parties,  must  have  been  one  of  a  per- 
manent nature.  PschS  v.  Smiikf  T.  1817» 
SMeriv.  312. 


BOND  VIII. 

Crsven,  or  held  in  Trust. 


80.  A  scrivener  placed  his  client's 
money  in  the  hinds  of  A.,  and  took  his 
bond  for  it.  A«  constantly  paid  the  in- 
terest to  the  scrivener,  who  afterwards 
called  in  the  principal,  gave  A.  his  re- 
ceipt, and  signed  an  engagement,  to  give 
up  the  bond.  The  scrivener  got  the  bond 
from  his  client;  and  then  failed.    The 

Vot.  f.  42 


client  obtained  the  bond  from  the  scrive" 
ner^s  clerk,  and  put  it  in  suit  against  A* 
who  brought  his  bill  for  relief.  Decreed 
the  bond  to  be  delivered  up,  for  tba 
scrivener  was  a  trustee  for  bis  client.—- 
Abbington  v.  Omuj  £.  l69K  1  £q*  Ab. 
145.  pi.  3. 
8U  A  bond  was  taken  in  the  nadN  •£ 
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BOND  VIIL 
Givtrij  or  held  in  Trust, 


L.  a  scrivener^  in  trust  for  I.  S.  L  bor- 
irowed  money  of  B.  and  assigned  the 
bond  as  a  security ;  but  neither  I.  S.  nor 
B.  knew  of  the  conduct  of  L.  Per  citriatny 
nothing  passed  by  the  assignment  but  an 
equitable  right,  which  was  rebutted  by 
the  prior  equity  of  L  S.  Cnr,  advis.  vtdU 
Petin  V.  Brown,  £.  l&Jl.  2  Freem. 
214.., 

Bt»  A.  and  6.,  trustees  for  the  separate 
use  o(B,feme  covert ^  lent  the  trust  money 
to  C.y  who  gave  them  a  bond,  and  the 
trust  WI4  declared  in  the  condition.  The 
feme  kept  the  bond ;  B.,  one  of  the  trus- 
tees, in  settling  hi.s  own  account  with  C, 
gave  him  a  receipt  for  100/.  as  on  ac- 
count of  the  feme*  B.  became  insolvent. 
Per  curiam^  the  trustees  here  had  a 
power  to  receive  the  pay,  to  call  in  and 
put  out  money :  and,  as  their  trust  was 
declared  in  the  condition  of  the  bond^  C. 
ought  to  have  been  cautious  bow  he  paid 
the  money  without  writing  it  off  the  bond ; 
besides  he  did  not  claim  the  allowance 
for  four  years.  Decreed,  the  payment  to 
fi.  not  good.  Baldwin  v.  BiUingsley^ 
H.  1705.     2  Vern.  539. 

83.  I.  S.  having  borrowed  lOOZ.  of  A. 
on  a  bond  ;  B.,  the  scrivener,  when  the 
bond  was  seated,  delivered  it  to  A.  I.  S. 
|>aid  many  year's  interest,  and  50/.  of  the 
principal  to  B.,  which  he  paid  over  to  A., 
but  the  remaiuing  50/.  which  I.  S.  paid  to 
B.  was  not  paid  over  to  A.  when  B.  fail- 
ed. Per  curiamy  though  B.  received  tho 
interest  so  long,  and  50/  of  the  principal, 
it  did  not  imply  he  had  any  authority  from 
A.,  and  as  I.  S.  could  not  prove  he  had 
any  such  authority,  he  shall  pay  the  last 
50/  again.  Wolsterihoim  v.  Davies,  M. 
1705.    2  Freem.  289. 

84.  A  hood  Wfts  given  to  B.  in  trust  for 
A.,  who  died;  the  money  nhall  be  paid 
in  due  course  of  administration,  for  there 
can  hardly  be  a  dispute  touching  the 
quantum  of  the  debt,  where  the  principal, 
interest,  and  costs,  must  be  paid  to  the 

obligee.  iStr  Charles  Coz^s  Creditors,  M. ;  be  delivered  over  on  condition,  is  good| 
1733.     3  P.  W.  342.  j  though  the  condition  be  performed  aftar 

85.  A  release  to  one  obligor  is  a  re- !  marriage      S.  C. 

lease  to  both  ;  but  if  there  be  an  assis;a-  91*  Payment  made  in  the  name  of  A* 
nient  of  the  bond  in  trust  for  others,  ante-  with  his  money,  raises  a  trust,  but  it  if 
cedent  to  the  releasp,  it  will  be  a  qucstir»R  an  equity  which  may  be  rebutted  by  evi- 
whether  the  obligee  could  release,  as  he  i  dence.    S»  C. 


must  be  presumed  to  have  notice  of  the 
assignment,  being  himself  a  trostee  there- 
in. The  court  directed  the  cause  to  stand 
over,  till  it  should  appear  whether  the 
da:e  of  the  release  was  before  or  after  the 
assignment.  Bower  v.  Swadlin,  M.  1738. 
i  Atk.  294. 

86.  Bond  given  to  A.  to  trtist,  to  8e« 
cure  an  annuity  during  the  joint  lives  of 
C.  S.  and  a  bankrupt's  wife.  The  bank- 
rupt delivered  up  the  bond  at  his  last  ex- 
amination. The  wife  applied  for  the 
bond,  and  for  ail  arrears  and  future  pay- 
ments of  the  annuity.  Decreed.  JSxp* 
Coysgamey  H.  1753.     1  Atk.  193. 

87*  Where  a  bond  is  given  to  a  trus- 
tee, for  the  use  of  a  bankrupt's  wife,  his 
assignees  cannot  bring  an  action.    S.  C. 

88.  A  devisee  for  life  of  a  rent  charge 
assiffued  it  to  his  creditors.  The  tenant 
for  life. of  tho  estate,  with  intent  to  re- 
deem it  for  the  annuitant,  gave  bonds  to 
the  creditor-*,  on  condition  of  giving  up 
their  securities  to  be  cancelled.  The 
obligor's  executors  paid  ail  the  bonds  but 
one,  which  tbey  disputed;  because, 
though  delivef ed  by  the  obligor  to  a  third 
person  for  a  creditor,  when  he  should 
agree,  it  was  not  accepted  till  after  the 
death  of  the  obligor.  This  bond  was  re- 
covered upon  at  law.  The  annuitant  is 
entitled,  against  the  executors,  to  the  an- 
nuity disencumbered,  but  not  to  the  ar- 
rears incurred  in  the  life  of  the  obligor  : 
;ind  as  against  the  tenant  of  the  estate,  to 
the  arrears  since  the  death  of  obiiffor  ; 
but  the  future  payment  must  be  left  to 
agreement.  Oraham  v.  Gtakam,  H« 
179I*     1  Ves.jun.  271. 

89*  A  bond  delivered  to  a  third  per- 
son, to  be  delivered  to  the  obligee,  on  per- 
formance of  a  condition,  takes  effect  from 
the  sealing,  and  is  good  to  charge  assets,* 
though  the  obligor  and  obligee  be  both 
dend«     S.  C. 

90.  Bond  by  a  fenuj  delivered  to  a 
stranger  before  marriage  as  an  escmw,  to 
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BOND  IX. 


Joint  and  ievtraU^^ani  of  Surety  and  Indemnity, 


92.  If  A,  is  bound  as  surety  for  B. 
«nd  has  B.'8  counter-bond,  and  the 
money  is  become  pa^'able  on  the  original 
bond,  equity  will  compel  B.  to  pay  the 
debt,  though  A.  is  not  sued.  Lord 
Raneiagkv.  Hayes,  M,  l683i  1  Vern.190. 

93.  A  surety  shail  not  be  further 
chargeaUe  in  equity  than  at  law.  Rat' 
eitfe  V.  Cfrtwes,  M.  1683.     I  Vern.   196. 

94.  By  the  custom  of  London »  where 
one  obligee  being  a  surety  is  sued,  his 
co-obligee  shaH  contributei  and  s<f  w:here 
n  surety  pays  the  money,  he  shall  have 
nn  action  against  the  principal,  though  he 
has  no  counter-bond.  Layer  v.  Nelion^ 
E.   1687.  1  Vern  456. 

93.  if  two  are  bou  nd  jointly,  and  one 
dies,  the  survivor  only  is  liable  in  equity. 
Seeu$f  if  the  bond  be  joint  and  several, 
Totoers  v.  Moor^  E.  1689*  2  Vern.  99-  8ed 
videVfimrose  v.  Bromley, po5f,  pi.  ill. 
where  the  estate  of  the  deceased  was 
charged  pari  passu^  with  the  surviving 
obligor. 

96.  A  bond  creditor  shall  have  the 
benefit  of  all  counter-bonds  or  collateral 
securities,  given  by  the  principal  to  the 
surety.  As  if  A.  owes  B«  money,  and 
he  and  C.  are  bound  for  it,  and  A.  gives 
C.  a  mortgage  or  bond  to  indemnify  him. 
B.  shall  have  the  benefit  of  it  to  recover 
his  debt.  Moure  v.  Harrison j  M.  1^2. 
1  Gq.  Ah.  93.  pi.  5. 

97.  Plaintif],  as  executrix  of  her  hus- 
band, lent  money  to  A.  and  B.  on  their 
bond,  payable  to  a  trustee.  She  after- 
wards married  B.  This  bond  is  not  ex- 
tinct. Cotton  V.  Cotton^  E.  1693.  2  Vera 
290.  •  Pre.  Ch.  41. 

98.  If  A.  and  B.  are  bound  in  a  bond, 
and  the  bond  is  lost,  equity  will  set  it  up 
as  well  against  B.  the  surety,  as  against 
A.  Sheffield^.  Lord  Coitteton^  1700. 
1  £q.  Ab.  93.  pi.  6. 

99.  A*  ^a«  boond  to  B.  for  500^;,  A. 
and  C.  his  surety,  afterwards  gave  B.  a 
bond  for  iOO/.  as  a  farther  security. 
Then  A.  assigned  a  judgment  to  B*  for 
500/.,  on  which  B.  received  several  sums. 
A.  received  80/.  on  tbe  judgment  by 
consent  of  B.  This  shall  not  be  taken  in 
part  of  G.'s  bond,  which  it  would  have 
beeoi  if  B.  had  received  tbe  money  and 


jlent  it  to  A.  Halfordv,  Byron,  M.  17OI. 
'Pre.  Ch.  178. 

100.  A.  gave  a  bond  to  sec6re  part  of  a 
debt  to  B.  which  an  extravagant  woman 
had  concealed  from  her  husband,  and  B* 
was  prevailed  upon  by  the  wife,  on  pay- 
ment of  remainder  by  the  husband,  to 
give  him  a  receipt  in  full ;  this  discharge! 
A.  from  her  bond,  she  not  being  privy 
to  the  transaction.  Fowler  v.  Aviife^ 
H.  1707.    2  Eq.  Ab.  185.  pi.  4. 

101.  If  the  principal  in  a  bond  beinc 
arrested,  gives  bail,  and  judgment  is  had 
against  the  bait,  and  the  sureties  in  the 
original  bond  are  sued,  and  obliged  to 
pay  the  money,  they  shall  have  the  judg- 
ment against  the  bail  assigned  to  them  f 
and  they  shall  not  be  contributory,  for 
the  bail  stands  in  the  place  of  their  priu* 
cipal.  Parsons  v.  Briddacky  E.  I7O8. 
2  Vern.  608.  Vide  Wright  v.  Morley^ 
llVes.  22. 

10l\  a.,  together  with  B.  and  C,  his 
sureties,  executed  a  bond  to  D.  for  SOO/. 
C.  paid  the  debt  out  of  A.'s  money,  but 
did  not  give  up  the  bond  to  A. ;  he  after- 
wards assigned  the  bond  to  secure  a  debt 
of  his  own.  This  is  a  gross  fraud,  and  a 
perpetual  injunction  was  awarded.  May 
v.  Harman,  H.  1709.  1  Bro.  P,  C.  271. 

103.  A  bond  given  as  a  security  for  a 
collector  of  customs,  does  not  extend  to 
a  subsequent  duty  on  coals,  where  the 
collector  had  a  new  deputation,  and  gave 
security  for  the  duty  on  coals.  Bartleit 
v.  Attorney  Gen.y  M.  1709.  Parker  277, 
!^o  held,  whore  no  security  was  given  on 
tLe  second  deputation.  Bowdage  v.  Atiqr^ 
ney-Gen.f  M.  1709.  Parker  278. 

104.  A.  lent  money  to  B.  and  C.  oq 
bond  ;  B.  became  bankrupt ;  A.  sued  C. 
and  took  him  on  a  ca,  sa»  and  then  dis« 
charged  him,  on  payment  of  part*  A« 
was  allowed  to  prove  one  moiety  only  of  • 
the  remainder  against  the  bankrupt's 
estate  ;  but  if  B.  had  borrowed  all  the 
money,  A.  should  have  proved  lor  the 
whole.    JBxp.  Smith,  T.  1713. 1  P.  W. 

237. 

105.  Two  obligors  were  bound  joinily 
and  severally,  and  one  died  ;  his  execu- 
tors may  be  sued,  without  making  the 
sorviviog  obligor   a    party.     Collins  v. 
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BOND  IX. 
Joint  and  sever aJ — Mid  of  Surety  and  Indemnity. 


Grifiihsy  M.  1725.  2  P.  W.  313.     Vide 
Towers  v.  Moor,  ante,  pi.  95. 

106.  A    security   bood    for  a  deputy 


courts  and  stated  that  tbe  otlier  died  in- 
solvent; an  objection  for  want  of  parties 
in  this  case  was  over-ruled.     But  where 


post-master,  for  three  years,  shall  extend   a  debt  is  joint  and  several,  each  debtor 


further;  but  sesi6«  if  the  arrears  had 
been  paid  up  at  tbe  end  of  three  years, 
the  surety  might  have  been  relieved. 
Williams  v.  Jones^  M.  1729.  Bunb.  275. 

107.  If  obligors  are  jointly  and  seve- 
rally bound,  thev  may  b<p  severally  sued 
in  eauity,  as  well  as  at  law.  Stcmley  v. 
Stocky  T.  1730.  Mos.  383. 

108.  Where  there  are  joint  and  several 
obligors,  the  obligee  may  elect  to  sue 
them  jointly  or  severally;  but  if  he  sues 
them  jointly,  ho  cannot  sue  them  f^ve- 
rally,  for  the  suit  depending  may  be 
pleaded.  So  if  they  become  bankrupts, 
the  obligee  may  elect  under  wlyich  com- 
noission  he  will  prove.  Eip.  Rowlandson^ 
fi.  1 735. 3  P.  W.  405.  Exp.  Banks,  T. 
1740.  1  Atk.  106.  2  Ves.  550.  Exp. 
Bond  and  Hilly  H.  1745.  1  Alk.  98. 
d.  P.  '  But  if  two  'owe  a  partnership 
debt,  apd  one  gives  a  bond  as  a  col* 
latei-al  security,  he  may  be  sued  on  that 
t>ondy  and  the  joint  debt  may  l>e  also 
tued.     S.  C.  3  P.  W.  4Q8. 

109*  A  release  to  one  obligor  is  a  re- 
lease to  both,  as  well  in  equity  as  at  law. 
Bower  v.  Swadlin,  M.  1738.  I  Aik.  294. 

110.>  An  ignorant  man  filled  up  a  bond, 
and  bound  the  parties  jointly  ;  upon  proof 
of  the  manifest  intention  of  the  parties 
that  the  bond  should  have  been  joint  and 
several^  plaintiff  was  relieved.  Simpson 
V.  Vaugkany  H.  1739.  2  Atk.  31.  Vide 
Exp.  Symonds,  1  Cox  200. 

111.  Ld.  Hardwicke  said  he  had  de- 
termined a  case  in  Chancery,  where  two 
of  the  obligors  were  jointly  bound,  and 
one  died.  At  law,  it  certainly  might  have 
been  sued  against  the  survivor  only,  but 
as  Ld.  Hardwicke  thought  it  very  hard, 
he  decreed  the  estate  of  the  deceased  ob- 
ligor to'  be  enlarged  pari  passu  with  the 
survivor.  Primrose  v.  Bromley y  M.  1739. 
1  Atk.  90. 

U2.  If  A.  take  a  joint  bond  from  B., 
C.  and  D.  and  then  accepts  the  notes  of 
B.  and  C.  in  discharge  of  the  bond,  D. 
as  a  surety.is  no  longer  liable.  Skip  v. 
EdwardsyT.  1744.  9  Mod.  438.  3  Atk. 
9 1.  S.  C.  nomine  Skip  v.  Hijey,  or  Wilcox 
V,  Edwards. 

'113.  Three  obligors  in  a  bond:  the 
ohjijgee  brought  the  principal  and  the 
representatives  of  ono  surety  beifore  the 


must  be  before  the  court,  for  they  are  en- 
titled to  each  o thorns  assistance,  as  well 
as  to  a  contribution  from  each  other. 
So,  where  there  are*  different  funds,  and 
plaintiff  can  sue  either  hehr  or  executor, 
both  must  be  made  parties;  but  thero 
are  exceptions  to  this  role,  as  .  wher^ 
some  of  the  obligors  are  only  sureties, 
for  a  surety  need  not  be  a  party,  unless 
he  has  paid  the  debt.  So,  wh^e  there 
are  no  personal  assets,  |he  represeota-; 
tives  ttf  ao  insolvent  cp-obligor  need  not 
be  before  the  co^rt.  Madoz  v.  Jacksony 
H.  1746.  3  Atk.  406. 

114.  Where  G.  joined  his  brother  -S. 
in  a  bond,  and  mortgaged  his  estate  in 
remainder  as  a  surety*  there  is  no  reason, 
that  the  personal  estate  of  S*  shal^  (hi 
exonerated,  and  tbe  debt  tpirned  on  the 
mortgaged  estate ;  and  it  is  not  enough 
to  say,  tliat  S.  might,  by  a  recovery,  have 
barred  his  brother's  remaiudef.  S.  was 
clearly  the  original  debtor  iq  this  case, 
and  bis  debt  shall  not  be  forced  on  the 
estate  of  the  siurety.  Robinson  v.  Gee, 
T.  1749.  2  Ves.  251. 

115.  A  surely  in  a  bond  cannot  insist 
on  an  assignment  of  it,  though  he  pays 
the  money*  Gammon  v.  Stoncy  M.  1749- 
1  Ves.  339. 

116.  The  allowance  of  a  bankrupt's 
certificate  does  not  discharge  Ins  sure- 
ties. Exp.  WaUamsony  E.  1750.  1  Atk. 
84.  2  Ves.  249.  i 

117.  An  obligee  may  have  several  ac- 
tions against  each  obligor,  but  he  shall 
levy  oi^ly  one  satisfaction.  Ezp,  Wild- 
many  M.  1750.  1  Atk.  110.  2  Ves.  115. 

118.  One  obligor  in  a  joint  bond  dies, 
and  the  other  is  a  bankrupt;  tliough  the 
legal  lien  is  gone,  if  there  be  no  par- 
tiulity  or  collusion  in  the  obligee,  equity 
will  set  lip  bis  demand  against  both  heir 
and  executor  of  the  deceased,  but  tho 
real  estate  is  only  liable  in  default  of 
personal  assets.  .  Bishop  v.  Churchy  T« 
1751.  2  Ves.  371.  Vid€  Belt's  Sup.  to 
Ves.  363. 

1 19-  Obligee  unless  paid, is  not  obliged 
to  lend  his  name  to  sue  the  surviving  ob« 
ligor.  S.  C. 

120.  Though  the  obligatioq  and,  pe- 
nalty be  gone,  the  condition  i^  coiutrucd 
ap  agreement  to  pay.  S.  C,       **  . 
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JaM  and  mtnU^-'aud  ofSmrcif  ju^i  JniitmU^sf. 
121.  (Tone  obligor  |^yi  aqd  su«f  the  ties  w^re  bound  by  difi^raiH  iiuitraiBentiy 


other  at  law  id  tbe  obligee's  nau^e,  p^y- 
mejit  to^y  be  pieaded>  but  oqt  payment 
by  a  strauger,  as  representative  of  a  <!|e- 
ceased  obligpr  in  a  joint  bond.  BMap 
V.  Churchj  T.  1751.  2  Ves.  371. 

X22.  So  an  as^igpnyeoit  to  a  co-obligor 
who  pays  the  moi^ey  is  u^ele^^  for  even 
ihe  principal  may  plead  payment  to  an 
action  in  the  .name  of  tbe  obligee^  but  an 
action  on  tbe  case  iics.  S.  C.  Vide  Wof- 
JBngton  V.  SparkSyppst,  pi.  125.  S.  P- 

123.  A  surety  for  a  bankrupt  and  his 
co-obl^or,  in  a  bond  to  tbe  crovoi  is 
compelled  by  an  extent  to  pay  tbe  rooneyj 
he  may  prove  his  4obt  and  all  cl^urges. 
JEJip.  Marshall,  Z,  1751.  1  Atk.  262. 

124.  \Vber«  an  action  is  bi'ovgbt 
against  the  principal  and  sureties  in  an 
administration  bond,  by  a  bond  creditor 
of  tbe  iot^^tate,  aa  assignee  of  tbe  ordi- 
nary^ and  judgment  is  sMfiVed  by  'de- 

fiuh ;  tbe  judgment  shall  stand  as  a  se- 
urity  for  so  npucb  as  shall  fall  short  to 
satisfy  the  b9od  creditors  of  the  intestate. 
(rre^uide  v.  Bpt^on,  T.  17^4.  S  Atk. 
248. 

125.  A  surety  in  a  bond,  finding  that 
thf9  principal  was  dedwng  in  circum- 
stauces,  filed  ber  bill,  that  obligpe  might 
put  the  bond  jn  suit  i^nst  hiqi,  or  as- 
sign the  bond  to  her.  Per  curiam,  an 
assignment  of  the  bond  can  be  pf  no  use, 
and  plaintiff,  by  paying  the  money,  may 
have  an  action  at  law  against'  th^  princi- 
pal ;  tbe  court  would  only  relieve  ^gainst 
the  penalty.  Woffington  v.  Sparks,  T. 
1754.  2  Ves.5fi9. 

126.  Where  ^  bond  was  in  form  joint 
only,  but  was  suggested  to  have  been  in- 
tended to  be  joint  and  several,  the  court 
will  refer  it  M>  the  Master  to  inquire  into 
the  intent,  and  decide  according  to  such 
intention.  ^Ezp,  Symands,  H.  1786.  1 
Cox  200. 

127*  On  a  bill  by  a  surety  against  his 
co-surety  and  the  principal  for  a  contri- 
bution from  the  co-surety,  in  respect  of 
money  actually  p^id  by  plaintiff  for  tbe 
principal,  it  is  not  necessary  to  prove  tbe 
insolvency  of  tbe  principal ;  otberwise, 
where  the  principal  is  not  a  party  to  tbe 
suit.  iHiWAon  v.  Wright,}A.  1786.  1  Cox 

275. 

128,  The  doctrine  of  contribution 
amongst  sureties,  is  not  fpunded  in  con- 
tract, but  is  the  result  of  general  equity 


but  ibr  tbe  same  priaeipal,  and  tbe 
same  engagement,  they  shall  contribute* . 
Dering  v.  Earl  of  WinckeUm,  U.  1787. 
1  Cox  318.  Vide  Harbert's  €a.  3  Co. 
U.  (b.)  Swain  v.  Wall,  1  Ch.  fiep* 
149. 

129.  A.  find  B.  wera  bouad  to  C.  for 
A.^e  debt ;  B.  urged  C  to  suis  on  the 
bonfl,  which  be  did  as  against  A*  and  then 
consented  to  take  A.^  warrant  of  attorr 
ney  9  and  give  bim  thcee^  years'  time ;  this 
being  done  without  B.'s  ^nowMge^  thi 
court  granted  a  perpetual  iajunctioa  ' 
Bgaiost  C.  in  iavour  of  B.  Nisbei  v.  SmUhf 
E.  1789-  2  ^ro.  C,  C.  579. 

130.  Bend  by  a  trader  la  iademaiQr 
bb  sureiyi  if  the  aurety  pays  part  «f  the 
money  bnfore  tiie  bankruptcyi  and  the 
resit  aiterwardi,  the  whole  is  jprovMble 
under-ihe  traders'  commission*  if  the  bontf  ^ 
was  forfeited  befpre*  £j^.  CocksM,  H* 
1792.  3  Bro.  C.  C.  502. 

131.  Upon  a  bill  filed  by  a  surety  in  a 
bond  on  which  judgment  has  been  ea* 
tered,  the  court  will  decree  to  bim»  (on  - 
payment .  of  tbe  debt,)  an  asatgaaient  of 
such  judgment,  but  where  it  appeared 
that  defendant's  resistaace  arose  from  an 
apprehension  that  her  assigning  thejudg^ 
meat  might  defeat  aecuriues  xrhich  she 
bad  taken  subsequently  frosa  the  prineipal 
obligor,  (the  consideration  for  which  ser 
curities  were  shown  to  be  old  debts  with 
arrears  of  iutereats,)  tbe  court  thought 
defendant  not  entilJeil  to  favour  in  n 
court  of  equity,  under  such  circumstaa* 
ces.  HUl  V.  Kdlif,  T.  1794.  Ir.  T*  Rep. 
266. 

132.  Defendant  sued  at  lass  oa  an  tnt 
demnity  bond ;  plaintiff  iled  bis  bill  for  • 
an  injuiictioi),  but  tendered  no  recom^ 
pense  for  damages  sustained ;  dismissed^ 
tbe  remedy  being  at  common  law  oa  a  v 
quantum  damnificmlus.  Qtddbolt  v.  l^al^Si 
H,  1795.  2  Austr.  543. 

153.  B*  waa  a  surety  for  A.  in  a  joial  - 
bond  to  C.  and  Q.  hr  l^O^OOOI.,  coi)di« 
tionedtopay  9O;0OCy»»  vith  interest,  at 
5  per  cent.  By  a  ceuater  bnnd  of  equal 
date,  A.  wa^  bound  to  B.  in  e  like  pa» 
nalty)  with  condition  \o  indemnify  fi^^ 
his  beirsi  ejM^ut«va,  &0.  frei^  paymanl 
of  the  said  90,(pi/»,  and  inters  and 
from  all  damages  ha  might  aaslain  obl  ac» 
count  of  the  UQnTpajement'  of  the  said 
sum,  and  interest.    Afi^  the  deaths  off 


on  ihc  ground    of  equality  of  burthen   A.  and  B.  the  exeiailnrs  af  B.  were  caHad 
and  benefit  $  therefore  where  three  sure-  iipopi.  apd  did.  pay, l#  p.  and  D^MfiOlOL 
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<i]i  accottttt  of  the  priocipaly  and  several  [  not  allow  Indian  interest.  Law  v.  S.  In* 
Hti^e  sams  Cor  infttrest  oq  A-'s  debt.     In  |  dia  Co.  T.  1799'  4  Ves.  824. 
a  snit  for  tbe  administration  of  A.'s  es- 
tate, the  conrt  allowed  the  executors  of 


B.  to  come  io  as  creditors  for  the  several 
stttns  so  paid  by  theniy  and  for  interest 
on  the  22,000/.,  but  not  for  interest  on 
the  several  sums  of  money  paid  for  in- 
terest on  the  original  debt.  Ri^y  v. 
Macnamara-^jLaw  v.  Bigby,  T.  1796. 

2  Cox  415. 

134.  **  I  return  A.  his  bond,'*  in  a  will, 
h  not  a  release,  but  a  legacy,  and  having 
lapsed,  the  bond  is  in  force  against  a  co- 
iibligor  surviving.  MaUland  v.  Adair^ 
T.  1796.  3  Ves.  231. 

135.  A.  and  B.,  partners,  became  joint- 
ly bound  to  C*  conditioned  ^  that  if  A. 
and  B.,  their  beirs,  executors,  or  adminis- 
trators, or  any  of  them,  shall  and  do  well 
and  truly  pay,  &c.*'  This  bond  is  joint 
and  several.  ThomoB  v.  Frazer,  T.  1797. 

3  Ves.  399. 

136*  A  joint  bond  was  held  several 
against  creditors,  in  the  administration  of 
assets,  where  the  intention  of  the  par- 
ties was  admitted,  and  an  account  was 
directed,  and  to  be  paid  as  a  specialty 
debt.    Burn  v.  JB«m,  H.  1798.    3  Ves. 

d73. 

137«  A"*  was  appointed  miiittry  pay- 
master in  the  East  Indies,  and  gave  a 
bond  of  indemnity,  in  which  B.  and  C. 
were  his  sureties.  Upon  A.'s  death,  the 
company  claimed  of  his  administrator 
689,729  rupees,  which  he  resisted;  no 
notice  of  this  claim  was  given  to  the 
sureties.  On  investigation^  it  appeared 
that  tbe  company  was  indebted  to  A. 
W,.548  rupees,  Urbich  their  agent  paid  to 
A.'s  administrator,  but  the  surety-bond 
was  not  delivered  op.>  C.  died  in  Cal- 
ctttta^  and  B.  remained  many  years  in 
India,  but  npen  his  departure  for  Eng- 
land, the  company  set  up  a  claim  of 
100,000  rupees  against  the  estate  of  A., 
and  B.,  as  his  surety,  was  obliged  to 
lodge  the  moner  before  he  could  depart 
for  England.  The  company  having  thus 
by  their  power  over  B.  as  their  servant, 
ootatoed  pajrment  from  him,  without  an]f 
account  of  the  proceeding  against  the 
frincipal,  (whose  estate  was  solvent,) 
and  the  company  having  also  discharged 
B.  from  thmr  service,  be  was  restored 
to  his  place  by  a  decree  for  repayment 
at  5  per  cent|  upon  giving  security  for 
payment,  hi  case  be  shonkl  in  a  (nture 
fttit  be  held  liaUsi  bat  tbe  ceurt  wouU 


138.  The  court  is  very  glad  to  lay  hold 
of  any  act  of  the  obligee  in  favour  of  a 
surety «  which  might  have  tended  to  in- 
jure him.  S.  C.  ibid.  833.  Ei  vide  Nis- 
bet  n.  Smith,  2  Bro.  C.  C.  579.  Rees  e. 
Berrington,  2  Ves.  jun.  540. 

139*  A  bond  of  indemnity,  given 
against  the  consequences  of  a  contempt, 
involves  the  party  giving  it.  Ezp.  Diton^ 
H.  i803.  8  Ves.  104.  Vide  Lxp.  King^ 
7  Ves.  312. 

140.  A  surety  by  bond  for  advances 
penerally,  but  under  a  limited  penalty, 
w  not  liable  beyond  that  amount,  and 
paying  that  st^m  he  is  entitled  to  a  pro* 
portion  of  the  dividends  from  a  proof  by 
the  creditor  to  a  greater  amount  under 
the  bankruptcy  of  tbe  principal  debtor ; 
and  a  surety  may  compel  the  creditor  to 
prove  under  the  commission  against  the 
principal,  and  to  become  a  trustee  of  th% 
dividends  for  such  surety  having  paid  the 
whole.  Exp.  Rmthworthy  H.  1805.  10 
Ves.  409.  vide  Exp.  Wood,  cor.  Thttr- 
loufy  M.  1791  •  et  videante^  tit.  Bank- 
rupiy  V.  n.) 

141.  Asa  creditor  is  entitled  to  the 
benefit  of  all  tbe  securities  the  principal 
debtor  has  given  to  his  surety,  the 
surety  has  full  as  good  an  equity  to  the 
benefit  of  all  the  securities  the  principal 
gives  to  the  creditor.  Wright  v.  Morley, 
MorUy  V.  St.  Albany  H.  1806.  11  Ves.. 
22.  Vide  Parsons  v.  Briddock,  2  Vern. 
608. 

142.  A  proceeding  against  bail  on  their 
bond,  or  against  the  sherMf,  is  a  pro- 
ceeding against  the  principal ;  therefore, 
where  the  principal  had  obtained  an  in- 
junction to  restrain  proceedings  at  law, 
such  a^  measure  is  a  breach  of  the  in- 
junction, and  a  contempt.  Leonard  v. 
Atttaelly  M.  1810.  17  Ves.  385.  I^e 
Stone  V.  Tuffin,  Amb.  32.  Bolt  a.  Stan- 
way,  2  Anstr.  556.  .as  to  which  vide 
Ireson  0.  Harris,  7  Ves.  256.  Bullen  r. 
Ovey,  16  Ves.  141.  Heam  v.  Tenant,  14 
Ves.  136. 

143.  F.  B.  gave  his  bankers  a  mort* 
gage  for  a  debt,  and  afterwards  it  was 
agreed  that  the  whole  should  be  paid  by 
instalments,  and  secured  by  a  warrant 
of  attorney,  without  prejudice  to  a  sure* 
ty  bond,  which  the  bankers  held  for 
part  of  tlie  debt :  bnt  as  it  appeared  that 
this  composition  would  deprive  the  sure* 
ty  of  his  remedy  against  tbe  principal^ 
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die  court  frantei)  him  an  iojunctton 
Bgaiost  the  bankers.  Haultbee  v.  Shtbbsj 
£.  1811.  18  Ves.  19.  ^de  Burke's  Ca., 
cited  in  £xp.  Gifford,  6  Ves.  805. 

144.  Judgment  was  confessed  on  a 
joint  and  several  bond,  and  an  injanction 
was  obtained  by  one  obligor^  the  other 
not  being  a  party  1  execution  issued  on 
the  joint  judgment,  and  notice  was  given 
to  the  sheriff  of  the  injunction,  and  he 
was  directed  not  to  take  the  plaintiff  in 
executjoui  and  he  took  the  other  obligor 
^nly — this  is  no  breach  el  the  injunction. 
Chaplin  v.  Cooper ^M.  1812.1  Ves.  &  B. 
16. 

.  145.  The  colonel  of  a  regiment  took 
m  bond  of  indemnity  from  bis  agents  and 
anotVier,  as  a  suretyjin  respect  of  all 
charges,  &C  to  which  he  might  become 
liable  by  their  default.  The  agentt  after- 
wards became  bankrupts,  and  the  colonel 
was  dead  when  government  gave  notice 
to  his  representatives  of  a  demand  on 
bis  estate,  in  respect  of  an  unliquidated 
account.  The  colonel's  representatives 
brought  their  bill  against  those  of  the 
surety ,(who  was  also  dead,)  to  recover 
the  balance  due  to  govermnent ;  and  also 
to  set  apart  a  sufficient  sum  out  of  their 
testator's  estate  to  answer  further  con- 
tingent demands*  But  the  court  dis- 
missed the  bill  with  costs,  though  at^ 
tempted  to  be  supported  upon  the  prin- 
cipal of  a  bill  quia  tinuti  Chrant,  M.  R. 
observing,  that  though  government  allows 


the  colonel  of  a  regiment  to  appoint  hie 
own  agent,  yet  he  is  held  liable  for  his 
acts,  'not  by  virtue  of  any  security  he 
may  have  given  to  government,  but  by 
operation  of  law,  and,  further,  that  ia 
the  case  of  an  ordinary  money  bond^ 
there  was  no  distinction  upon  the  face  of 
it  between  the  principal  and  his  surely. 
Bed  ucuSf  in  the  case  of  an,  indemnity 
bond,  where  the  surety  expressly  stipu- 
lates for  the  act  of  his  principal.  An* 
trobuM  ▼.  Davidson,  M.  1817*  3  Meriv. 
569. 

146.  Where  the  grantee  of  an  annuity, 
gives  time  to  the  principal,  be  exone- 
rates the  suretv  from  all  past  and  future 
arrears,  and  the  surety  is  wholly  dis« 
charged.  £yre  y.  Bartropf  £.  1818. 
3  Madd.  221.  Vidt  flees  v.  Barrington, 
2  Ves.  jun.  540.  Exp.  Oifford,  6  Ves. 
809  18  Ves.  28.  Burke's  Ca.  cited  ia 
2  Bos.  St.  P.  62. 

147*  Commissioners  under  an  act  for 
lending  money  to  merchants,  made  an 
advance  te  A.  who,  with  B.  his  surety, 
became  bound  for  repayment.  The  Con* 
missioners  granted  A.  several  indulgen-* 
cies  without  the  privity  of  B. ;  A.  became 
bankrupt,  and  B.  filed  his  bill  to  restrain 
proceeding  at  law  against  him;  and  it 
was  held,  that  the  obligor  was  discharged 
by  the  induleencies  granted  to  A.  with- 
out  his  knowledge.  jSank  of  Ireland  t. 
Beresfordj  T.  1818,  6  Dow  P.  C.  233. 
Vids  Boultbeo  v.  Stubbs,  18  Ves.  20. 
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148.  A.  lent  B.  and  C.  20tf.  and| 
look  their  bond  for  800/.  payable  on 
the  marriage  of  either,  or  on  the  death 
of  either's'father.  B.'s  father  died,  and 
C.  married,  but  his  portion  was  vested 
Ml  trustees;  equity  would  not  subject 
this  portion  to  the  payment  of  C.'s  bond. 
IttcA  v.  Sydenham,  3  Ch.  Rep.  Ji. 

149.  A.,  for  90/.  lent  to  B.,  got  h'ls 
bond  for  8007.  when  he  was  drunk,  on 
which  he  obtained  judgment.  A.  sought 
iy  his  bill  to  subject  d.'s  trust  estate  in 
his  wife's  lands  :  equity  would  not  re- 
lieve A.  even  to  the  extent  of  the  money 
renlly  lent.  8ed  seeue^  if  B  bad  gone 
into  equity  to  be  relieved  from  the  judg-l 
fient,  for  then  be  must  bive  paid  tiie 


money  borrowed.  AtcA  v.  Sydenham,  C. 
1671*  1  Cb.  C^.  202. 

150.  A.  made  several  wills,  and  there- 
by gave  600/.  to  a  Dutch  church,  and 
the  like  to  a  French  church  ;  no  will  was 
to  be  found  after  his  death,  and  his 
brother  endeavoured  to  get  administra- 
tion, but  was  opposed.  After  the  op- 
position had  depended  eighteen  months, 
the  brother  was  told  he  should  have  ad" 
ministration,  but  it  was  expected  he 
should  give  a  bond  to  psy  each  of  the 
churches  800/.  A  bond  was  given,  and 
read  in  court,  and  then  sentence  was 
pronounced,  and  confirmed.  Upon  an 
informnti'ju  by  the  Att.  Gen.  that  the 
cliurchfs  might  have  the  benefit  of  tha 
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hotkdy  and  a  cro'stf  bill  to  set  it  aside,  as 
imduly  oblaitied,  thd  cdurt  declared  if 
the  bodd  ^as  not  givea  freely,  but  by 
compulsion,  it  ought  to  be  set  aside,  or 
at  least  not  carried  into  execution. 
However,^  both  bills  ii^ere  dismissed. 
Attom.  Gcii.  V.  Sothon^  E.  1705.  2  Vern. 

49f. 

151.  Defendant  foiind  plaltftiflT  naked, 
and  going  to  bed  with  his  i^ife,  drunk 
(as  was  suggested  by  plaintifl";)  defend* 
ant'  took  up  an  axe,  and,  undef  terror, 
plaiotiiT  gave  him  a  note  for  500/.,  this 
Was  in  June :  in  August  plaintiff  gave 
him  a  bond  and  judgment ;  and  in  Oc- 
tober he  surrendered  a  copyhold  as  a 
further  security.'  Plaintiff  had  told  se- 
veral persons  that  his  debt  to  defendant 
was  a  bargain  for  grass.  On  a  bill  to 
aet  aside  ^these  securities,  the  coiirt  re- 
fused to  rfeli^ve  further  than  against  the 
penalties.  Goodman  v.  Scuity  T.  1709* 
Gilb.  Eo.  Rep.  9.  2  Eq.  Ab.  V'3.  pi.  2. 

152.  Defendant  having  canght  plaintiff 
in  bed  with  his  wife,'  took  a  sword,  and 
threatened  to  kill  him,  unless  he  gave  a 
iTofe  for  lOO/«  When  the  note  became 
due,  plaintiff,  to  obtain  time,  gave  his 
bond  for  the  money,  and  then  filed  his 
bill  for  relief.  Per  cur,  had  the  transac- 
tion rested  od  the  note,  equity  would 
bave  relieved,  but  plaintiff,  by  coolly 
giving  his  bond,  had  ascertained  the  da- 
mages he  was  content  to  pay.  Dismiss- 
ed. Anon.  T.  1709.  3  P.  W.  294.  (n.) 

153.  A.  on  marriage  gave  a  bond  to 
B.,  that  if  he  died  without  issue,  he 
would  leave  3000/.  to  one  or  more  of 
the  children  of  his  brother,  who  had 
married  B.'s  daughter.  A.  died  without 
issue,  having  given  in  his  life-time  and 
by  will  more  than  3000/.  to  one  of  those 
children,  but  without  any  declaration 
that  such  gifts  were  in  satisfaction  of  the 
boud,  which  he  meant  to  deny,  as  being 
cxtorte'd  from  him  by  tUe  threats  of  B. 
A.  also  recited  the  fraud  in  his  will,  but 
tliero  was  no  other  evidence  of  it.  Ld 
Ch.  would  not  allow  the  recital  in  the 
will  to  overthrow  the  bond,  which  was 
of  fifty  years  standing,  but  decreed  that 
the  gift  should  be  taken  in  satisfaction  of 
it.  Hancock  v.  Hancock^  T.  1719.  9 
Mod.  438. 

154.  A  servant  entrusted  with  the  care 
of  his  master's  son  on  his  travels,  pre- 
vailed on  him,  being  a  weak  young  man, 
to  give  him  a  bond  for  1000/.  when  he 
became   of  age,   which  was  concealed 


from  the  father,  though  the  sofa  was  un- 
able to  pay  it ;  upon  a  bill  for  pa}' meat 
of  the  bond,  Ld.  Ch.  said,  that  though  a 
weak  man  gives  a  bond,  equity  will  not 
set  it  aside  where  there  is  no  fraud  or 
breach  of  trust,  if  compos  tUtntit;  for 
there  can  he  no  equitable  incapacity  if 
there  be  a  legal  capacity.  But  the  breach 
of  trust  iii  abusing  the  father's  confidence, 
and  the  concealment  of  the  bond  from 
him,  are  evidences  of  fraud,  becreed, 
the  bond  to  be  released,  especially  as 
plaintiff  strore  it  was  mislaid.  Osmond 
V.  FitzrOy,  M.  1731.  3  P.  W.  310. 

155.  Bill  to  impeach  some  bonds  ob- 
tained by  fraud  and  imposition.  P& 
cur.  the  production  of  a  bond  is  prima 
fdcit  evidence  of  a  debt,  but  where 
fraud  appears,  the  obligee  must  prove 
the  actual  payitienf  of  the  money.'  Pid- 
dock  y.  BroiDn,  T.  1734.  3  P.  W.  289. 

156.  Plaintiff,  a  poor,  illiterate  man, 
suing  for  an  estate,  gave  a  bond  for 
1000/.  (o  defendant,  who  assisted  him 
with  sttiall  sun^s.  The  bond  wad  obtain- 
ed by  pressing  plaintiff  iov  the  money 
expended.  Ld.  Ch.  decreed  the  bond 
to  stand  as  a  security  for  the  money  ad^ 
vanced  and  interest,  and  left  defendant 
to  bring  his  qiiant,  mer.  for  his  trouble. 
Proof  y.  Minesj  T.  1735.  Ca.  temp. 
Talb.  111. 

157.  A.  sold  goods  to  B.  in  the  way 
of  trade,  and  afterwards  took  an  usurious 
bond.  B.  became  bankrupt.  On  the 
question,  whether  the  bond  extinguished 
the  book  debt.  Lord  H,  pot  the  parties  to 
file  their  bill,  refusing  to  determine  that 
point  on  petition.  Exp.  DavyyE.  1745. 
Ridgw.  Ca.  temp.  Hardw.  289.  Vide 
etiam  Exp.  Thompson,  T.  1746.  1  Atk. 
125.  where  his  Lordship  directed  an  issue 
at  law  to  trj  the  qoestion  of  usury. 

158.  An  agent  employed  to  sell  a  re- 
versionary legacy,  buys  in  the  name  of 
another,  and  afterwards  sells  it  to  the' le- 
gatee, for  «a  bend  payable  after  his  fa- 
ther's death,  and  then  obtains  from  him  m 
money  bond,  which  he  gave  under  thfr 
idea  that  he  Was  bound  so  to  do.  The 
whole  transaction  is  frandalent,  and  the 
last  bond  is  no  confirmation  of  it,  thoagh 
four  years  interest  was  paid.  Decreed, 
that  ail  the  deeds  be  set  aside,  and  an 
account  taken.  Crowe  v.  BaHard,  1790. 
3  Bro.  C.  C.  117.  I  Vet.  jun.  220. 

1 59«  Where  a  bond  is  given  at  full  age, 
and  the  obligor  is  not  in  distress,  but  ei« 
ectites  it  uadei^  a  notion*  of  honour,  and 
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an  aduiJ  %ivmie»  of^noniw  fau  b«eo 
■uide,  it  will  oiMDtaiii  t)i6  former  tnir* 
gaiuy  however  disadvantageeus*  ^cctcjj 
if  executed  onder  diairess  or  terror,  or 
apprebenaioD,  though  abfoanded,    Cr^we 

160.  A  bond  f jven  bj  a  daughter  who 
had  not  received  her  fortuoe,  to  a  step- 
father, for  the  itDinediate  payraeni  of  a 
auia  alleged  to  be  due  ta  her  mother  for 
maintenapcey  ought  to  be  set  aside  as  ini- 
providendy  executed;  the  utmost  that 
the  oiother  could  cJaioi,  beiog  a  lien  on 


the  intereat  of  her  daughter's  fortune 
when  recovered  $  but  an  act  of  the  daugh* 
ter,  bifidjng  the  interest  of  her  fertune  to 
that  extent,  would  have  been  vUlid  :  ift 
this  case  also/  the  daughter,  was  in  dis- 
tressed  circumstances,  and  actually  ap* 
plying  te  her  step-father  for  assistance^ 
when  he  prevailed  on  her  to  execute  the 
bond.  Eeasd^  v.  Magrath^  T.  1804^ 
2  Scb.  &  Lefl31* 


See  more  of  this  class  of  cases,  poA 
tit.  Deedif  Fraud,  Heir^  iv.  ^o$t  ObiiU 
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Concealed^  $upprti$edy  hit  or  amcelted* 


l6l*  Though  an  obligee  in  a  voluntary  ^ 
bond>  lose  the  bond,  yet  he  shall  have 
remedy  against  the  obligor  in  equity: 
£f«i  jftMsre  .*  for  these  mattera  are  discre- 
tionary in  the  court*  Underwood  v.  Sta* 
ncy,  M.  1666.  1  Ch.  Ca.  77* 

162.  If  a  bpnd  is  taken  away  fraudu- 
lently and  cancelled,  the  obligee  shall 
have  the  same  benefit  as  if  it  were  exist- 
ing. Savage  v.  Brown,  M.  l674.  Finch 
184. 

1 63.  If  a  man  brings  a  bill  for  discover 
ry  of  a  bond,  he  need  not  make  o^itb  he 
has  lost  it,  which  he  must  6o  if  be  seeks 
relief  for  the  duty.  Anon*  T%  1683.  1 
Vern.  180. 

164.  Where  a  bond  is  tost,  equity  will 
set  it  up  as  well  against  the  surety  as  the 
principal,  for  it  was  once  a  higal  diarge 
against  both.  Sheffitld'y.  Ld,  CoMiletim, 
irOO«  1  £q.  Ab.  93.  pi.  6. 

I6i»«  I.  S.  gave  a  bond  lo  bis  house- 
keeper for  payment  of  an  annuity  $  the 
ij#od  was  lost,  yet  decreed  she  should 
IjafB  her  aniiuity  or  th^  penalty,  though 
fip  W^^  appeared  to  be  4tte.  hfghu 
hone  V.  Weiden,  U.  1700.  1  £q.  Ab^92.' 

pL». 

166.  A.  gave  6.  three  bends,  two  of 
which  were  paid,  but  the  third  was  deli- 
vered up  by  mistake  at  a  settlement  of: 
aceounts.  The  court  direated  an  i«suQ 
to  try  if  there  were.JilMe^  and  relieved 
against  this  mis|ake«  Vot^oven  v«  (Tics- 
fas,  H.  1706.  1  Bro.  P.  U  134. 

167»' A.  gave  bia  wile  a  bond,  permit- 
ting her  to  dispose  of  kfir  sepatate  estate, 
which  he  afterwards  cnnccHcd;  yet  it  sub- 
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sists  in  law,  and  shall  be  established  in 
equity  in  favour  of  her  executor.  ^  owey 
V.  Richardson,  MS.  ca.  T.  17^5.  cited  iu 
Pawlett  0.  Delaval,  2  Ves  670. 

l68.  Obligor,  on  payment  of  SOKi 
procured  his  bond  and  notes  (by  mis- 
reprenetttation)  from  obligee,  a  weak 
man  :  Decreed,  to  account  fur  the  whole. 
Lucas  V.  Adams,  M.  172^.  9  Mod. 
118. 

l69-  A  cancelled  bond  for  perform- 
ance pf  articles,  was  made  an  exhibit  to 
prove  the  execution  of  the  articles,  the 
limitation  being  recited  in  the  condition 
of  the  boud,  Anon.  H.  1726.  Glib.  Eq^ 
Rep.  183. 

170.  A.  gave  B«  a  bond  condftioned  to 
pay  her  MX)/,  if  he  did  not  marry  her  with- 
in a  year.  Soon  after,  under  pretence  of 
reading  the  bend^  he  carried  it  away 
against  her  consent.  She  filed  ber  biM 
for  the  bond,  and  then  died  intestate. 
Her  administratria  revived,  and  d«6nd* 
ant  was  decreed  to  pay  the  money  with 
interest  at  4  per  emU.  Atkins  v.  Farr^ 
H.  173&  d  Yin.  296.  pi.  3- 

171.  Evidence  may  ha  .given  at  law  of 
a  lost  deed  ;  sed  secus  of  a  bond  lost,  for 
a  ffOfert  m  cmia  must  be  made^  SnM* 
grove  V.  Bailey,  T.  1744.  3  Atk.  314. 

172;  Where  a  bond  is.burnt  or  cancel* 
led  by  accident  or  mistake,  or  where  it  ia 
procured  to  be  delivered  up  by  frauds 
equity  will  set  it  up  agaidst  a  surety^ 
though  extinguished  at  law.<Silt^  v.  Huey^ 
or  WUcax  v.  Edwards,  T,  1744.  3  Atk; 

91. 

.  173.  Bill  by  a  htfsban4|  after  bii  wife'* 


/ 
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Jeath  to  be  relieved  ugaiost  a  bond/ 
which  the  wife  just  before  her  marriage 
had  given  to  her  aoot,  uaknowa  to  her 
busbaod  t  Held,  no  fniod  on  the  mar- 
riagOi  tf  valuable  consideralion  being 
tworn  to.  Blancket  v«  Fatter^  E.  1751. 
2  Ves.  264. 

174.  A.  purchased  an  estate  of  6. 
and  paid  part  of  the  purchase  money, 
and  gave  his  bond  for  the  residue,  which 
he  afterwards  unfairYy  got  into  his  own 
possession.  Equity  will  compel  him  to 
pay  the  whole,  principal  and  interest. 
Kenrick  v.  Hudson,  H.  1773.  6  Bro.  P. 
C.  614. 

175.  Though  a  court  of  law  will  not 
permit  a  man  to  declare  npon  a  lost 
bond,  and  dispense  with  the  profert,  that 
does  not  c^ust  Chancery  of  its  concurrent 
jurisdiction.  Atkinson  v.  Ifeonard,  H. 
1791.  3  Bro.  C.  Cf.  218.  Touimin  v. 
Price,  E.  1^00.  5  Ves.  238. 

176.  Where  an  annuity  bend  is  lost, 
the  annuitant  shall  be  at  liberty  to  claim 
the  arrears  of  tb^  annuity,  whicbisthe 
real  debt  in  equity.  Touimin  v.  Price, 
supra. 

177-  The  new  doctrine,  that  proferi  of 
a  bond  may  be  dispensed  with  at  la W| 


seems  qaestionable  with  regard  to  its 
supposed  analogy  to  proceedioga  in  equity* 
E^.  Qremmoff,  E.  1802.  6  Vea.  813. 

178«  Where  a  bond  was  IcMt,  and  the 
principal  obligor  waa  est  of  the  joriadic- 
tion,  the  court  granted  relief  upon  •ibe 
lost  bond  as  a|;aioit  the  aureties,  upon  an 
indemnity  being  given  against  the  de« 
mands  of  plwntiiTs,  or  persons  claiming' 
n^der  them  by  virtue  of  the  bond,  and 
such  costs,  damages,  and  ezpeDaes,af  they 
might  be  pot  to  by  reason  ef  the  loss  of 
the  bond.  E.  India  Co.  y.  Bgddam^Z.. 
1804.  9  Ves.  464. 

179.  The  jurisdiction  of  equinr  upon 
lost  bonds  is  very  ancient,  and  RHinded 
upon  the  want  of  remedy  at  law  without 
profert^  till  that  jurisdiction  was  lately 
assumed.  There  is  another  reason  for 
the  exclusive  jurisdiction  of  equity  upon 
lost  bonds,  namely,  the  difficulty  of  se- 
curing an  indemnity  at  law.  Even  the 
statate  law  has  gone  a  great  way  to  re- 
cognise the  exclusive  jurisdiction ;  for  the 
statute  9  &  la  W.  3.  c.  17.  s.  3.  express- 
ly permits  a  creditor  to  recover  upon  a 
lost  bill  of  exchange,  and  the  debtor  to 
call  for  an  indemnity.  S.  C.  Vide  Exp. 
Greenway,  6  Ves*  812»  Bromloy  r.  Hol- 
land, 7  Ves.  19. 
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Amgnmentf  and  Condition  of  the  Assignee. 


180.  L  8.  being  indebted,  sold  his 
lands,  and  took  the  purchaser's  hood, 
which  he  assigned  to  one  of  his  creditors. 
This  assignment  is  good  in  equity,  ^toin 
V.  JS.  India  Co..  E.  1677.  Fineh  299. 

181.  A.  waa  bound  to  B.  for  payment 
of  money.  B.  assigned  his  bond  to  C.^ 
and  became  bankrupt.  C.  is  entitled  to 
the  Bond ;  for  as  B.  was  bound  by  his  as* 
signment,  so  are  those  claiming  under 
Iwm.  Peters  v.  Soame,  H.  1701.  2  Vern. 
428; 

1 82.  A*  owes  money  to  B.  on  bond. 
B,  owes  money  to  A.  for  rent.  B.  assigns 
Uie  bond  to'  C,  and  becomes  bankrupt. 
Whether  C.  shall  detain  the  rent  out  of 
|he  bond  ?  DMtatur.  But  Lord  Keeper 
thought  stoppage  a  good  equity.  S.  C. 

\^  183.  Payment  to  an  obligee  after  no- 
tice of  an  assignment,  is  not  good.  Bedd' 
srin  V  BUlingHey,  H.  1705.  2  Vern.  539. 


AtktmkTs  Ca.  T.  1674.  1  Ch.  Ca.  232. 
S.P. 

184.  Where  a  surety  in  a  be«d  pays 
the  debt  out  of  tde  proper  monies  of  the 
principal,  and,  neglecting  te  give  him 
up  the  bond,  assigns  il .  afterwards  to 
secure  a  debt  of  bis  own.  It  is  a  groei 
fraud,  and  a  perpetu-al  injunetion  wsn 
awarded  in  favour  of  the  principal.  JIfM 
V.  itamumf  H.  1709*  1  Bro.  Pi  Oi 
271. 

185.  An  assignee  of  a  bond  must  taka 
It,  subject  to  all  the  obligee's  equity. 
Coles  V.  Jones,  T.  1715.  2  Vera.  6QSL 
2\arton  v.  Bonoanj  or  JRickeardson  v.  Beth 
son,  M.  1718.  2  Vera.  765.  S.  P.  But 
time  and  ch^nontaiicoa  may  strengthen 
the  case  of  an  assignee.  JERUv.  CeMo^ol, 
M.  1748.  1  Ves.  122.     . 

186.  An  assignee  of  a  bioa4  cannot 
petition  for  a  ooansiatioflf ;  for  ka  la  mi 
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AMdgnmuUy  and  CmtiHick  §fik$^ 

«  hgti  credkor.  Esgh  Xde,  H.  1721. 
t  P.  W.  7S2.  And  a  oommission  was 
topeneded  beciiuso  grounded  on  tuch  « 
debt.  MMustTs  Co.  C*  1731.  2  Stn. 
899.  W.  KeK  6. 

187*  Whenitliera  is  an  tsstganient  of 
a  bood  in  trust  fur  others  preeedeat  to  a 
release  of  it,  it  is  a  questioo  if  tlie  obli* 
ipe  could  release  ;  for  be  must  bare 
notice  of  tlie  assigDmeot,  being  himself 
SI  trustee.  Ordered^  the  cause  te  stand 
onrer  till  it  should  appear  whether  the  re- 
lease was  befim  or  after  the  assignment. 
J^wer  V.  awadlin^  M.  1738.   I  Atk.  294. 

188.  A  creditor  cannot  take  an  assign- 
mantofan  administrator's  bond  given 
under  the  statute  of  distributioBs ;  nor 
will  an  adion  lie  upon  it,  though  assign* 
edifor  a  breach  that  the  intestate  was  in- 
debted to  the  assignee  upon  specialty. 
Baker  r.  Daataretque,  M.  1740.  2  Atk. 

189.  But  where  A.,  a  bend  creditor 
of  Aa  ttttaataie  for  600/.,  brought  an 
action  against  the  admin  btratrix,  who 
pleaded  no  assets  idita  541.,  and  tiien  A. 
procured  the  comrnissary  to  assign  him  the 
administration  bond,upen  which  bebrought 
his  action,  and  tlie  administratrir  suffered 
judgment  by  default.  Decreed,  that  the 
judgment  should  stand  as  a  security  for  so 
much  as  should  faH  short  to  sctbfy  A. 
Qreamdt  v.  Bensea,  T.  17M.  S  Atk. 
248.  Vide  Ai'cbbp.  of  Cant.  v.  Wills, 
Salic.  815.  where  this  question  was  solemn- 
ly determined. 

190.  Though  it  is  not  always  neces^ 
sary,  in  case  of  an  amignment  of  an 
equitable  Interest,  to  maae  the  person 
haying  the  legal  interesi  a  party,  yet 
where  a  bond  was  given  iu  1709,  assign* 
ed  in  1717,  and  no  demand  made  till 
1789^  ao  that  a  presumption  of  sattsiiic- 


Amgaee.-'lmiereMty  Penalty^  Spe* 

tion  arises,  the  representative  of  the 
obligee  must  be  made  a  party ;  for  the 
obligee  might  have  received  the  money. 
Brace  v«  Harringian^  M.  1741.  2  Atk. 
383* 

191.  Plaintiff,  in  1769,  sealed  three 
bonds  to  M.  for  5000/.  each.  M.  as- 
signed the  bonds  to  P.,  and  P.  to  de- 
fendant. Defendant  so«d  upon  them  in 
M.'s  name*  Plaintiff  filed  an.  iujuactiou 
bill,  stating  that  the  bonds .  were  without 
consideration,  and  antedated  for  the  pur- 
pose .  of  fVaud^  and  that  he  had  M-'s 
counterbond  of  .  iodemaity.  Defendant 
by  answer^  stated  his  account  with  P., 
and  admitled  the  counter-bond,  but  de- 
nied cellusioa  or  want  of  consideration. 
P.'s  answer  was  to  the  same  .effect,  and 
stated  a  fair  debt  to  be  due  to  him  from 
M.  Plaintiff's  injunction  was  dissolved 
on  the  meriu.  Li,  Bkellmrne  v.  l\ermef^ 
T.  1772.  MS.  ca«  cited  in  1  Bro.  C.C. 
435.  (n.) 

192.  A  bond  given  for  a  general  pur* 
pose  of  raising  money,  and  deposited  by 
the  obligee  as  a  security,  shall  .be  liable 
to  the  Migee^s  debt.  Sosue^  if  given  for 
especial  purpose;  lor  then  it  is  unas- 
signable. Caiarw*  BtnrAejI^s  17S5. 1  Bro. 
C.  C.  434. 

193.  Where  a  bond,  is  assigned  by-^ the 
obligee,  towards  satisfaction  of  a  debt 
owing  from  him  to  another,  the  assignee 
is  chargeable  fi»r«the  amonnt  of  any  loss 
incorred  'by  a  forbearance  shown  te  the 
obligor.  Ezp.  Mure^  M.  1788. 2  Cox.  63. 

194.  A  bond  assigned  as  a  security 
for  money  paid  to  the  use  of  one  who 
has  committed  a  tecret  act  of  bank- 
ruptcy, cannut  be  retained  against  the 
assignees.  Hammerdey  v.  Pwrlmg^  T. 
1798.   3  Ves.  7**7. 
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Interest^  Ptnahj/t  general  Payments. 


191^.  A.9  indebted  to  B.  and  C,  exe- 
cuted to  them  tuFO  severd  bonds,  on 
which  thty  soon  obtained  judgment  for 
the  penalUes  and  costs ;  they  then  filed 
a  hill  to  be-  satisfied  out  of  the  real  assets 
of  A.  the  amount  of  the^e  penalties  and 
costs,  with  interest:  Held,  they  are  not 
entitled  %o  interest.  Ellis  v.  Whinneriff 
E.J720.  2  Bro.  P.  C,  159. 


'  195.  Equity  willtn  sDa»e  cases  carry 
a  debt  beyond  the  penalty^  as  wliere  a 
man  is  kept  out  of  fats  money  by  an  in- 
junctionf  or*  ia  prevented  from  ^eg  oa 
at  law.  Duval  wi  Terry f  Shew.  P.  O.  15a 
ffaley.  Thrnuts^  M.  1685.  1  Vera.  350« 
S.  P.  But  a  plaintiff  in  equity  can  no 
more  charge  a  defendant  be3mnd  the  pe- 
nalty  than    he   can   at  law.    Hah  v. 
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Thomagj  $nprm.  So  where  an  advantM^e  i  **  he  who  will  havi  eqoky  must  4a 
IB  made  of  money,  iotarest  shall  ne  |  equity/'  1  Lq.  Ab.  $2.  pL  7*  Vide 
carried  beyond  the  penalty.  JL^.  i>tiii- >  Hale  v.  Thomas,  1  Vem.  3^0.  Dovalo. 
$any  v.  Plunkcii,  T.  1720.  2  Bro.  P.  C.  |  Teriy,  Show.  P.  C.  I!^.  So  where  A. 
251.     So  where  a  hood  is  only  taken  as  <  had  judgment  lor  the  penalty  of  a  foondf 


a  coHateral  security.  Kirwane  v.  JSake^ 
T.  172  i .  4  Bro.  P.  C.  5SS.  So  where 
jihe  recovery  of  the  debt  is  delayed  by 
the  obligor.  Ftdteney  v.  WarrenfT.  1801. 
6  Ves.  192*  Or  some  othor  specinl  cir- 
cvmstance.  Clarke  v.  Stton^  T.  IBOI. 
6Ves.  416. 

197-  But  in  general  the  penalty  shall 
not  be  exceeded  ;  for  a  man  can  have  no 
more  than  his  debt ;  and  the  penalty  is 
the  utmtfst  of  his  debt*  As  where  an  ob 
ligee  had  received  the  greatest  part  of  the 
money  due  on  bond,  and  refusing  the  re- 
sidue, insisted  on  the  forfeiture,  the 
obligor  was  relieved  in  equity.  Carey  2. 
So  where  A.  gave  a  bond  to  B.  for  20/. 
not.  to  disparage  his  trade,  which  bond 
was  forfeited ;  equity  would  have  .reliev- 
ed if  the  penalty  had  been  larger,  as 
100/.  or  upwards.  Tah  v.  Rylfrnd^  1670. 
1  Ch.  Ca.  18S.  So  where  defendant  had 
plaintiflftn  execution,  and  refused  to  dis- 
charge him  withoi|t  payment  of  the 
penalty,  defendant  was  deoreed  to  refund 
all  he  had  received  except  princlpol,  in- 
lerf'st  and  cost.  Ffi^nd  v.  Burghj 
M.  1679.  Finch  437*  £M  ouis  4  and  5 
Ann.  c.  16.  for  relief  d  'debts  at  law  in 
such  cases.-— So  where  4be  vendor  of 
lands  enters  into  a  recognisance  for  the 
qoiet  enjoyment  of  the  vendee,  the  court 
will  not  go  beyond  the  penalty,  though 
the  vendee's  loss  by  eviction  be  greater. 
Bidlake  v.  Arundtl,  1  Cli.  Rep.  95,  So 
where  a  master  of  a  ship  covenants  to 
pay  a  penalty  for  all  cloth  carried  in  his 


he  can  recover  no  more,though'ihe  prin* 
cipal  and  interest  exceed  it.  Steward  v* 
RambaU,  T.  1705.  2  Vem.  509.  Bui 
the  reporter  aavs  qumrt.  So,  where  « 
stale  demand  has  been  neg^cted  for 
many  years.  Galway  Carp  v.  Russdlf 
T.  1721-  2  Bro.  P.  C.  275.  So,  where 
a  bankrupt  has  a  sorplm,  the  interest  on 
his  bond  debts  shall  be  confined  to  the 
penalties.  Bromley  v.  Goodere^  M.  1743. 
i  Atk.  75  to  80.  So,  upon  an  old  hood 
in  the  master's  office*  the  interest  must 
not  eacced  the  penalty.  Tew  v,  E.  ttf 
Winiertony  H.  1792.  3  Bro.  C  C.  4S9« 
Knight  V.  Maclean^  3  Bro.  C.  C«  496. 
So,  where  a  mortgagee  had  abo  a  boiidy 
and  tlie  mortgagor  conv^ed  to  him  the 
equity  of  redemption,  paying  the  bond 
first,  he  cannot  take  beyond  the  penalty* 
Lloyd  V.  Hatchet^  H.  1795.  3  Anstr.  525. 
So,  though  a  devise  for  payment  of  debts 
levives  simple  contracts  with  full  inte- 
rest,  though  for  70  yeare,  bond  creditort 
are  confined  to  their  penalties.  S^  C« 
So,  where  upon  an  assignment  of  a  bond 
and  judgment,  interest  is  allowed  t*  the 
dato  of  the  master's  report,  it  DMst  not 
exceed  the  penalty. .  Shmrpe  v.  £,  of 
Searboraugky  M.  1797.  8  Ves.  557-  Net- 
their  can  the  arrears  of  an  annaity  exceed 
the  penalty  of  the  bond.  Mackwartk  v. 
Tkomasy  £.  1600.  4  Yes.  329.  So,  in 
taking  an  account  of  a  testator's  estate  be- 
fore the  master,  bond  creditors  shaiJ  not 
have  interest  beyond  their  penaitiesj 
Gronenor  v.  Cooky  M.  I757. 1  Dick  305. 


ship;  and  in  like  manner  binds  his  mate  Cfibsonv*  Egerton^orBttmpeteady.SiUeej 
sot  to  carry  cloth  under  the  penalty  of  L.  1769.  1  Dick.  408.  Ketiltky  v.  ATeftfe- 
50/.  though  the  mate  carries  cloth  to  .  by.  or  Runddl  v.  PeiieU^  2  Dick.  514.  In 
the  value  of  70/.  unknown  to  the  captain, '  Atkinson  v.  Atkinson^  H.  I8O9.  1  Ball  ^ 
and  the  captain  is  obliged  to  pay  tho  •  Be.  239.  it  was  said  arguendo  (at  the  bar 
isoney,  he  shall  not,  on  his  own  applica-  ,and  not  denied  by  the  court)  that  the  rule 
!)on,  charge  the  mate  beyond  the  penalty.  |  which  restrained  the  allowance  of  interest 
Davis  v.  CurtiSy  C.  1674.  1  Ch.  Ca.  226.  from  going  beyond  the  penalty  was  first 
So  in  case  of  a  devise  for  payment   of '  established  in  Wilde  v.  Clarfcson,6T.  R. 


debts,  and  there  is  a  bond,  the  interest 
•f  which  exceeds  the  penaltv,  the  ere* 
ditor  shall  have  no  more  than  the  penalty. 
Anon.  M.  1639  1  Salk  154.  For  where 
an  obligee  is  plaintiff,  equity  wilt  not 
earry  tlM  debt  beyond  the  penalty  ;  he 
having  made  himself  the  judge  of  his  own 
recompehce.  Sed  secus^  if  he  be  defend- 
ant) liir  then  the   maxim  applies,  thut 


803.  which  over -ruled  Ld.  Lonsdale  o. 
Church,  2  T.  R.  588. ;  and  that  in  Mack- 
worth  V,  Thomas,  5  Ves.  329*  Ld*  Rou^ 
lyn  held,  that  in  the  administration  of 
assets  in  equity,  interest  beyond  the  pe» 
nalty  of  a  bond  could  not  be  recovered. 

198.  The  court  refused  to  give  Hiterest 
upon  judgment  debts  beyond  the  amoeiit 
of  the  penalty  in  the  bonds  against  a 
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nainder-map,  where  tBe  interest  had 
accrued  during  the  time  uf  the  tenant' 
for  life.  On  appeal  to  the  Lords^  plain- 
tMTs  connsri  contended  that  there  was 
no  instance  in  such  case  where  interest 
liad  been  decreed  against  a  remainder- 
man who  was  himself  in  no  default.  De- 
cree affirmed.  Latoucht  v.  JF^tzgeraldy 
E.  1791.  2  Ridgw.  P.  C.  $S3. 


199.  A.  gave  B.  a  bond  .for  500/.  A. 
aaid  C*y  as  his  auretXi  afierwatds  gave  6. 
a  hood  for  100/.  as  a  farther  socority. 

A.  afterwards  assignod  a  jadgaiettl  for 
5001.  to  B.,  on  which  B.  remvad  save* 
ral  sums;  hot  A.,  with  B.^a  «)nsetit,  ra« 
caived  one  payment  of  8OI.  this  shall  oot 
be  applied  in  exoneration  of  C*%  bond. 
Seduanj  if  B.had  receive  the  money, 
and  lent  it  to  A.  Ibiiftrd  v.  ByroM, 
M.  I7OU  Pre.  Cb.  17s.        /    /.    . 

200.  If  A.  be  indebted  to  B.  by  bond 
and  mortgage,  and  pays  money  generally, 

B.  may  app^  it  in  diidiai^e  of  eilber 
debt.  Sous  J  if  A.  declares  to  which  ac- 
count the  money  shall  be  applied.  Wii-' 
kinson  v.  Sterne,  H.  1744. 9  Mod.  427> 

201.  Devise  by  A.  in  trast  to  sell  ahd 
apply  the  money  among  such  persons  as 
tho  trustees  shouM  think  had  any  jnst  de- 
mand on  A.  at  his  death,  to  each  in  equal 
proportion,  according  to  the  principal 
sum,  as  far  as  the  money  would  esiend  ; 
the  securhies  to  be  delivered  up,  but  the 
money  to  be  only  paid  and  received  as  a 
voluntary  bounty  the  fund  being  more 
than  sufficient,  is  liable  to  interest  on 
bonds  to  the  extent  of  the  penalties, 
AsioH  V.  Gregory,  T.  1801. 6  Ves.  151. 

202.  It  is  a  rule  in  equity  that  interest 
beyond  the  penalty  shall  not  be  allowed 
against  the  assets  of  a  deceased  person  ; 
but  there  are  exceptions  to  this  rule,  as 
where  a  man  is  prevented  by  an  injunc* 
tion  from  recovering  his  debt  at  law,  or 
where  an  degit  cr^itor  is  brought  into 
equity  for  an  account,  or  where  (as  in 


this  cd^A")  a  judgment  creditor  was  trus- 
tee under  the  will  oY  his  debtor,  and  did 
not  apply  any  part  of  the  rents  received 
to  pay  tfie  interest  on  his  own  debt,  but 
applied  them  in  discharge  of  other  debts. 
Atkimon  v.  Atkinzon^m,  1809.  1  Ball& 
Be.  '^dS.  Et  vide  Clarke  9.  Ld.  Abing*- 
don,  17  Ves.  106.  where  the  court  al- 
lowed interest  beyond  the  penalty  of  a 
bond  secured  by  raortga'ge.^ 

205.  Abend  creditor  having  obmined 
judgment,  and  proving  hi^  dent  under  a 
decree  in  the  Master's  (^ffioe,  shall  not 
have  interest  'beyond  the  f)enalty'of  his 
bond.  JHooTfV.  tfacnamara,  E.  1810.  I 
Ball  ds^  Be.  509:  Vide  Collins  v.  Collins, 
2  Burr.  826.  Clarke  v.  Seton,  6  Ves.  411. 
Shtti'pe  9  Ld.  Sca.'-borougb,  3  Ves.  557*. 
Groivenoro.  Cooke,  1  Dick.  395.  Oibson' 
V,  Egerton,  1  Dick.  408.  Kettleby  v.  Ket* 
tl^by,  2  Dick.  51 4^  See  alw  Clarke  v. 
Ld.  Abingdon,  17  Ves.  106.  iind  see 
M^ure  V.  Dunkin,  1  East  4S6,  where 
Ld.  Kenymt  allowed  iilte.re$t  beyond  tha 
penalty,  saving,  that  after  jodgmcfut  the 
nature  of  the  demand  was  altered,  and 
transit  in  rem  judiciitam^ 

204.  I.  S.  borrowed  money  on  bond 
and  mortgage,  and  in  the  bond  B»  joined 
him  as  surety.  The  anrear  of  Interest' 
exc^ded  the  penalty  ;  per  Grant,  M.  R. 
If  the  creditor  sue  on  the  bond,  ho  qan- 
not -have  interest  beyond  tlie  penalty,  but 
.the  mortgage  is  to  secure  the  fum  for 
which  the  bond  is  given,  together  with  all 
interest  that  may  grow  due.  The  same 
sum  is  differently  secured  by  different  in- 
struments, by  a  penalty,  and  by  a  spe* 
eifie  lien.  The  creditor  may  resort  to 
either,  and  if  he  resort  to  the  mortgage 
the  penalty  is  out  of  the  question.  De- 
cr.efd  payment  of  the  whole.  Clarke  v. 
Ld.  Abingdon,  E.  1810. 17  Ves.  106. 

205.  The  presumption  of  payment  of  a 
bond  after  20  years,  may  be  .repelled  by 
evidence  that  the  obligofr  had  no  oppor- 
tunity er  means  of  payttfent.  Ftadong  v. 
Winter^  T.  18 J 2.  W  Ves.  196. 


I  ■ 


BOND  XIV. 

t  • 

Satisfaction,  when  to  be  preswned. 


206.  Where  several  bonds  were  exist- 
ing, and  money  Jiad  been  paid,  but  a 
doubt  remained  which  of  them  were  sat- 


whether  the  several  bonds  in  questiou 
were  satisfied,  and  the  jury  finding  that 
they  were,  decreed  that  the  on  y  bood 


isfied,  tlie  court  directed  ao  issue  to  try  I  produced,  be  delivered  up,  which  decree 


sw 


was  affirmed  by  the  Lords.  Broum  v. 
Bradford^  E.  1698.  Collas'  P.  C.  8. . 

207-  It  was  ceoiended  in  tbit  case,  that 
no  demaod  on  a  hood  for  49  years  raised 
a  presumption  of  aatu&ctiony  even  at 
law ;  but  Ld.  Keeper  tbougbt  otherwise, 
and  directed  an  issiie.  CroJbjf  v.  Mid- 
dleton^  H,  1710.  Pre.  Cb.  309.  S^  vide 
Qratwick  v.  Simpson^  2  Atk.  144. 

308.  Where  A*  gave  a  bond  to  leave 
9000/.  to  one  or  more  of  bis  brother's 
cbildren»  and  in  his  life  time,  and  by  bb 
will,  gave  one  of  them  more  than  that 
sum,  the  gift  shall  be  taken  in  satisfaction 
of  the  bond,  which  was  of  fifty  years' 
standing.  Aaneoci:  v.^Honeocit^T.  1719. 
9  Mod.  488. 

209.  A*  was  indebted  to  B.  on  bond. 
^  in  bis  last  sickness  desired  bis  execu- 
tors not  to  trouble  A.  for  the  money,  but 
the  executors  sued  him  to  judgment  and 
execution.  Equity  decreed  the  bond,  to 
be  cancelled,  and  satisfaction  acknow* 
ledgedi  and  that  the  executors  should  pay 
A.  his  costs ;  but  the  Lords  reversed  the 
decree  as  to  the  costs.  Wekeit  v«  Raby, 
H.  1724.  3  Bro.  P.  C.  16. 

210.  A  receipt  indorsed  by  the  obligee 
4M1  a  bond,  for  iiiterest  paid  within  20 
years,  if  sufficient  to  takeoff  the  presump* 
tion  of  payment,  though  the  receipt  was 
not  dated.  Ld.  Barriugton  v.  Seartty 
1730.  S  Bro.  P.  G.  ^35.  Vide  Glynn  v. 
Baek  of  England,  jhoj^,  pi.  214. 

211.  L  S.  was  indebted  to  P^  on  bpud. 


P*  by  deed-poll,  in  consideratioa  of  lov% 
and  affection  for  E.,  ^he  wife  of  L  S.p 
agreed  that  all  benefit  and  advantage  of 
the  bond,  after  P.'s  death,  should  entire^ 
remain  for  the  benefit  of  E*  and  her  issue. 
P.  put  the  bond  in  suit,  and  then  died. 
Held,  his  executors  were  entitled  to  the 
whole  debt  $  for  his  suing  the  bond  in  hia 
life-timOi  was  evidence  of  bis  kitent  that 
no  part  of  the  money  should  remain  for 
;E.  Riehatdmm  v.  Sedgwick^  £•  1731. 
3  Bro.  P.  G.  576. 

212.  The  judges  have  laid  it  down  ae* 
an  invariable^nile,  that  where  no  deamnd 
has  been  made  on  a  bcmd  for  20  years^ 
they  will  direct  a  jury  to  find  it  satisfied^, 
presuming  on  the  length  of  thne.  QnU'^ 
mek'w.  Simmanj  E.  1740.  2  Atk.  144^ 
Idmmn  V.  iVeisaian,  1  Yes.  51. 

213.  When  a  bond  has  been  assigiied« 
and  no  demand  made  ibr  22  years,  the 
representative  of  the  obligee  most  be 
made  a  party.  Brou  v.  Hwrrimgiw^  M* 
1741.  2  Atk.  235. 

214.  Indorsements  made  by  an  obligee 
on  a  bond  of  the  payment  of  interest,  if 
made  and  dated  within. 20  years,  are  sai^ 
ficient  evidence  to  tal|9  off  the  presump* 
tion  of  payment ;  but  after  the  end  of  20 
years,  though  they  would  be  evidence  of 
the  payment  of  lajterest^  after  that  time 
they  would  not  take  it  eiut  of  the  pre* 
sumption.  Cr/yn»  v.  Bank  of  England^ 
M.  1750.  2  Yes.  43« 


CASITALTY. 


1.  A.  covenanted  to  convey  his  estate 
far  two  lives  in  a  church  lease;tp  B.  by  a 
certain  day;  one  life  droppefl  before 
the  day.  Decreed^  Bi  to  bear  the  loss, 
there  being  no  limit  in  A.  WkUe  v.  NuU^ 
]M«  1702.  1  P.  W.  61.  42Mre  tamm  the 
distinction  between  n  loss  of  part  and  of 
the  wboloi  €i  vUU  Cass  v.  Rodele,  2 
Vam.  280.  Pope  v.  Roots,  7  BnS.  P.  C. 
184.  Mortimer  v.  Capperi  1  Bro.  C.  C. 
156. 

2.  Equity  will  not  grant  a  perpetoat 
injunetion,  onlesa  accident,  frsad,  trust, 
te.  appears^  bm  ia  thb  cva,  oa  appeal 


to  the  Lords,  a  perpetual  jitjnnctbn 
granted  on  circumstances  of  particular 
vexation.  Ld.  Bath  v.  i5Aer»iji,T.  I706» 
Pre.  Ch.  261.     * 

3.  Where  a  former  wiH  of  land  is  can* 
celled  by  testator,  on  a  presumption  that 
a  latter  will  is  good  and  duly  executed, 
which  proves  not  to  be  so,  equity  will  re- 
lieve  under  the  head  of  accident,  and  en- 
join the  heir  in  favour  of  the  first  devisee. 

OnteiM  v.  Tyrer,  H.  1716.  1  P.  W.  34& 
2  Yern.  741.  Pre.  Cb.  459* 

4.  Though  it  is  the  proper  busfaiess  of 
equity  to  relieve  ^iiiast  necidentsi  tbe 


CA8UALTr.^-CBAKITABLB  USES. 
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•fa  ^oditiooHl  pr«c^eoi|  where  the  da* 
Mges  are  coDtiogeot^  end  caaiiet  be  eiti- 
mated.  Sweet  v*  Andenon,  £•  1723*  2 
Pro.  r.  C.  430. 

5.  It  is  against  natural  jitftice  to  pay 
for  a  bargain  wtrick  cannot  be  had,  as 
where  houses  purchased  are  burnt  down 
before  the  day  of  payment.  Siemi  r. 
BaylU,  £.  1734.    3  P.  W  220. 

6.  It  is  the  constant  rule  of  law,  in  the 
case  of  consideratieiis  subsequent^  tlMt  if 
the  perforasance  beoemes  amposaible  by 
the  act  of  C^ody  it  Is  absotetely  void ;  for 
IB  Co.  Lit.  206.  it  if  laid  down,  thai  io 
case  of  a  feoflmeat  in  fee  with  a  eeadio 
tlos  sobeequent  that  is  impossible,  the 
slate  of  the  feoffee  b  absolute.  GtityMn 
T.  Atcisyil.  1739.    2  Atk.  IS. 

T<  Equity  will  nol  relieve  against  acci- 
Amits  which  prefent  velnntary  dbposi* 
tions  of  estates.  WMtUm  v.  Aisssli  H. 
17S9.    1  Atk.  449^ 

%.  If  by  accident,  afier  the  eaecttUon 


•f  a  powier,  there  is  an  excels  in  the 
lands  settled  on  the  jointresS|  she  ahaH 
have  the  benefit  |  by  parity  of  reaseoi  if 
there  is  a  deficiency  by  inuad^on,  or 
casualtyi  she  must  acquiesce  under  ic« 
Si.  of  BUmdford  y.  D.  of  Mw^ib^nmghp 
£*  1743.  2Atk.M4. 
.  9*  Wh^re  a  low  by  fire  happens  to  a 
house  sold  before  the  master,  before  th^ 
confirmation  of  bis  report,,  it  shall  iall  op 
the  vendor,  fer  the  sale  ia  not  completq 
before  the  report  h  confirmed  i  and  evea 
so,  then^  the  sale  had  been  debved  by 
the  purchaaer's  having  opened  the  hii* 
dings.  J5^.  Jfaner,  Al.  1805.  li  Ves, 
339* 

10.  In  all  cases  of  accidental  leu  by 
fire,  the  true  meaning  of  the  maxim,  re» 
poHi  dominOfiMf  that  both  landlord  and 
tenant  lihall  suffer  in  proportion  to  the 
ioter«s|  of  each.  &iya«  v.  Walker^  T, 
^813.    3  Dow  P.  C.  233.     See  more  of 

this  cafCy  tit.  Lamttotd  ond  Ikmmt,  sec. 
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CHASITABLE  USES; 

,1  EndounneiUf  J3yn£raiM,  Vmiaiorial  Power. 
II.  Gfood  Donee  or  Appointmenif  what  (a.)    Drfecto  vAere  made  good  (bt) 

ffhere  ineffectual  and  ^foid  in  toto  (c.) 
III.  Of  the  Operaiixm  i^f  the  Statute  of  Mortmain. 
TV.  SuptntitUms  or  impoKtk  Usee.    AppKcationto  other  Veee. 
Y«  Uncertain  Devises  or  Appointments.     Want  of  Objects. 
YI.  Devise  or  Appointment  coniroukd  in  JEjui^y.    Doctrine  of  Cypress. 
yil.  Misempl<^ment»    Remedifis.     Trustees. 
Till.  Snrpbu  Aents*^4uno  to  be  OffHed. 

IX.  CoMMusteti.    Infmskixnu    Decree.    Exespiivne. 

X.  Prioriijf  in  marehaUii^  Assets. 


CHARITABLE  USES  I. 
Endowment^  By-Laurr,  Visitatorial  PotHr^ 


1.  Where  no  expreu  vidtor  is  ap- 
pointed by  the  patent  of  a  royal  endow* 
meat,  the  legal  estate  is  vested  in  the 
perpetual  governors ;  but  the  crown,  as 
visitor  by  implication,  may  issue  a  com- 
miuioa  to  Inspect  the  conduct  of  such 
goveroors.  Sden  v.  Foster,  Can  sfBir- 


vdngham  Behoot^  tt.  1725.  2  P.  \V.  325.* 
Gilb.  Rep.  178.     Sel.  Cfa.  Ca;  36; 

2.  Where  the  king  Is  founder,  the 
Crown  is  always  visitor;  but  where  a 
private  person  is  founder,  his  heirs  are 
visitors;  but  the  founder  may  vest  a 
visitai^nal  pewar  in  any  other  person  or« 
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f  By^LawSf  Vmiaioriid  P#iMr. 


what  are  priest's  ordera  ?  The  subseqoeiit 
stofotes  show,  such  orders  were  meant  av 
capaciteteti  the  person  for  saying  mass  { 
which  now  sigoiSes  performing  the  ser- 
vice according  to  the  liturgy.  The  se- 
cond nomination  of  R.  was  valid  upon  the 
resignation  of  6.ytfpen  which  resignation 
the  wardens  were  as  mticb  patrons  as  at 
first.  This  is  not -within  the  reason  oijt 
lapse*  And  the  bishop  was  wrong  in  his 
notice ;  for  he  shoald  have  sent  a  copy 
of  the  statutes  to  the  chapter.  Notice 
mast  be  given  of  the  Aict,  bot  hot  of  the 
foundation  of  a  right :  as  upon  aotiee  of 
an  aroidance^  the  patron  must  took  to  al( 
coilsei|oencea.  fxl.  €h.  saidy  tbts  was 
not  like  a  presentation;  because  thtf 
bishop  couM  not  revoke  it,  which  the 
king,  before  indnctiofiy  or  a  subject  be* 
fore  institution,  night  do.  The  defend-* 
ant  having  a  right,  and  the  relator  none, 
his  bill  was  dismissed  with  costs.  AiL 
Gen.  v.  Wfdifi,  H>  1747.  I  Ves.  SO. 
10.  A  direction  by  the  founder  of  a 
college  (temp.  Edw.  3.)  to  the  Chancellor 
may  anj^mcnt  it.  AtL  Gen.  v.  Pricey- sup.  j  of  the  University  to  visit  it  yearly  (in 
7.  Where  the  founder  makes  a  perfect   exclusion  of  the  heir)  '^  et  si  quid  reperit 


hh  helHi.-^S.  C.  And  in  the  latter  case 
the  visitor  being  local,  the  court  cannot 
interpose  by  granting  a  commission. — 
Ati.  Gen  v.  Price,  Case  of  Berkham- 
$tead  School,  T.  1744.     3  Atk.  108.  - 

^.  It  would  be  mischievous  that  govern- 
ors should  be  visitors  by  construction, 
and  exempt  from  vi^tatlon,  for  those  who 
are  entrusted  with  (he  rents  and  profits 
must  be  accountable.  Eden  v^  Poster, 
H.  1723.     2  P.  W.  325. 

4.  A  power  may  be  given  to  comnis- 
sldners  to  make  by-laws ;  and  where  it  is 
100  extensive,  it  will  be  void,  but  only  pro 
iatito,    S.  C. 

5.  Bequest  to  public  cliarities.  '^  Pub- 
lic" is  only  a  word  of  distinction.  Each 
particular  object  may  be  private,  but  it  is 
the  eitensiveness  of  the  will,  that  makes 
a  charity  public.  Att.  Cftn.  v.  Pearce, 
M.  1740.    2  Atk.  87.    Barn.  288. 

6.  Local  visitors  only  visit  every  three 
years ;  but  they  may  hear  complaints  in 
the  mean  time.  And  it  was  said,  that  if 
a  visitor's  reward  is  too  small,  the  court 


constitution  of  his  charity  by  giving  the 
trustees  a  general  power  to  place  and 
displace  the  treasurer  aud  other  officers, 
and  to  make  by*laws,  &c.  at  pleasure, 
they  h  *vo  a  full  power  of  a  motion  with« 
out  assigning  any  cause.  And  where  the 
domestic  statutes  say  that  the  trustees 
shall  and  may  turn  out,  &c.  the  words 
tball  be  construed  imperatively  that  they 
must.  Att.  Gen.  v.  Lock,  Case  of  Morden 
Coll.  T.  1744.     3  Atk.  161. 

8.  Where  the  lessee  of  charity  lands 
increases  the  revenues  of  the  charity  by 
his  own  improvements,  his  lease  shall  not 
be  taken  away  without  a  suitable  satisfac- 
tion for  his  lasting  improvements.  Att. 
Gen.  v,  Baliol  Coll.  M,  1744. 9  Mod.  407, 

9.  The  wardens  of  a  charity  school 
were,  by  the  statutes,  to  nominate  a  mas* 
ter  being  in  priest's  orders,  in  60  days, 
on  default,  the  dean  and  chapter  of  York 
to  appoint  in  30  days,  fnd  then  the 
bishop.  Defendants  nominated  R.,  not 
in  priest's  orders,  and  the  bishop  sent 
notice  to  the  chapter,  who  not  appointing 
within  30  days,  the  bishop  appointed  C, 
who  resigned  into  tKe  hands  of  .the  war^ 
deos,  and  they  within  five  days  again  ap- 
pointed R.,  then  in  priest's  orders.  This 
case  depends  on  the  right  of  R.  His  not 
being  in  priest's  orders  was  an  objection 
Moi   to   be  dispensed  with.     But  then^ 


corrigendum,^^  to  amend  it,  are  sufficient 
words  to  create  a  general  visitatorial 
power  in  the  Chancellor,  technical  words 
not  being  necessary.  {V^ide  Attorney- 
General  e.  JVfiddleton,  jposf,  S.  P.)  In. 
the  original  foundation,  the  number  of 
fellows  was  not  limited ;  and  near  300 
years  after  this,  two  other  fellowships 
were  founded  in  the  same  college,  la 
1743,  a  fellow  was  elected  contrarv  to 
the  will  of  the  latter  fqeader,  pod  one,  at 
the  same  tinie,  conformable  to  it ;  b^t  no 
appeal  was  made  to  the  Chancellor  as 
visitoK  Per  curiam  ;  the  Chancellor-  is 
clearly  visitor  of  the  ct>llege,  especially  as 
he  has  a  power  also  to  construe  tlie  sta- 
tutes in  case  of  doubt.  His  dcteniii na- 
tion is  forum  dtnuesUeum,  adjudged  sum- 
marily secundum  aHdirium  bom  viri-  And 
as  the  number  of  fellows  was  indefinite  by 
the  original  foundation,  the  new  ingrafted 
fellows  are  to  be  governed  by  the  statutes 
of  the  first  founder.  An  informatiofi 
therefore  lies  not  to  call  the  college  to  ac- 
count for  the  election  of  members,  or  the 
application  of  the  profits.  Att.  Gen.  v. 
Talbot.  Case  of  Clare  Hall,  Cmb.  £  • 
1747-     3.  Atk.  674.  ^ .  I  Ves.  78. 

II.  It  is  a  rule. that  an  information  for 
a  charity  cannot  be  dismissed;  but  ther« 
muct  be  a  decree.  AtL  Gen.  y.  Smeurt, 
£.  1748.    1  Yes.  TZ. 
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12.  Bot  that  rirle  only  extends  to  pri- 
vate cliaritiesy  nor  those  founded  by  the 
crown,  which  is  of  higher  authority  than 
the  coart.  AtU  Oen.  v.  Smariy  ante. 
Nor  to  cases  where  there  is  a  charter. 
AtL  Gen^  v.  Middl^ton^  post. 

13.  Defendant  was  presented  by  St. 
John^s  Coll.  to  the  rectory  of  B.,  and  the 
present  bill  was  to  restrain  his  institu- 
uoQ  and  induction,  and  to  present  plain- 
tilT.  The  college  was  founded  temp. 
Hen..  7-  and  Q.  Elix.  gave  tliom  a  new 
body  of  statutes,  by  which  they  were 
governed.  By  ancient  usage,  when  a 
benefice  became  vacant,  the  senior  fellow 
in  the  divinity  line  was  presented,  whe- 
ther he  had  taken  the  degree  or  not. 
Dr.  A.,  the  donor* of  the  rectory  of  B.,  di- 
rected that  the  senior  fellow,  "  being  a 
divine,"  should  be  presented ;  and  on  his 
refusal,  then  to  the  next  in  rotation,  ^c. 
ioties  quoties.  On  a  vacancy,  plaintiflT 
being  senior  fellow,  was  presented,  but 
defendant  insisted,  that  being  D.  D.,  he 
was  the  person  intended  by  the  donor, 
and  appealed  to  the  bishop  of  Ely,  as 
visitor.  The  bishop  required  the  col- 
lege to  present  defendant  under  their  com- 
moD  seal,  which  they  did  specially ;  but 
contended,  that  as  the  advowsoii  was  not 
devised  to  them  by  the  founder,  but  by  a 
third  person  under  particular  trusts,  the 
visitor  had  no  jurisdiction*     Defendant 

K'  ttded  to  the  jurisdiction  of  the  Chancel* 
,  and  insisted  on  the  will  and  the  sta- 
tutes. Per  M.  R.  The  gift  of  this  rec- 
tory being  .circuniscribed  by  particular 
trusts,  inconsistent  with  the  regulations 
by  which  the  other  property  is  to  be  go- 
verned, equity  has  the  proper  jurisdiction 
over  the  coostructton  of  the  donor's  will, 
and  the  execution' of  the  trusts  therein ; 
and  corporations  are  as  much  bound 
to  execute  trusts  as  private  persons. 
His  Honour  was  of  opinion,  that  this 
being  given  on  special  trust,  the  visitor 
has  no  jurisdiction  to  determine  ob  the 
present  question.  The  statutes  were  con- 
sistent with  the  wilt,  but  since,  if  the  sta-" 
totes  were  followed,  the  intention  would 
be  defeated,  tbe  will  most  prevail.  Sub- 
sequent donations  may  be  put  under  the 
tame  visitatorial  power  as  the  founder's ; 
but  then  the  subsequent  donor  is  consi- 
dered as  a  co*founder  and  appointer  of 
the  visitor,  in  this  case,  the  testator  is 
founder)'  and  the  rules  in  his  will  are  his 
•tatotes.  The  right  of  the  visitor  was 
not  sohmitted  to  by  the  appeal ;  for  that 


could  not  give  the  visitor  a  right  he  had 
not ;  nor  could  he  have  any  jurisdiction 
as  to  breaches  of  the    will,  which  thit 
court  has.    Plea  over-ruled  on  tbe  merits. 
— Ld.  Ch.  entirely  concurred  with    his 
Honour.      By    the    statutes    ^\ven    by 
Q.  Elitabeth,   the  visitor  could  neither 
give'  new  statutes  or  put  any  others   in 
execation.      The   Queen   reserved    the 
power  of  adding.     And  a  case  may  hap- 
pen that  the  master  may  be  removed  even 
for  ob«'ying  the  bishop's  sentence.    How, 
then,  can  the  bishop  be  general  visitor  if 
such  a  case  should  happen  ?     It  has  been 
held  (in  B.  R.  Rex  v.  Bishop  of  Cbestery 
2  Stra.  797')  that  visitatorial  powers  may 
be  suspended  by  circumstances,  and  may 
revive,  and  that  doring  the  cesser  the  ju- 
risdiction devolves  on  the  king's  courts. 
So  here,  where  the  power  of  legislation 
is  reserved  to  the  crown.     As  to  the  plea 
in  this  case,  the  presentation  is  clearly 
not  a  subject  of  visitatorial  power.     HIa 
Lordiihip  then  examined  the  origin  and 
nature  of  such  a  power,  which  i%farum 
domesticum  fundatoris ;  to  which  power 
a  subsequent  donor  may  subject  his  gift* 
Where  a  charity  is  vested  in  trustees,  no 
visitor  over  them  can  arise  by  implication. 
Where  a  visitor's  power  is  unlimited,  his 
rule  is  \ih  sound  discretion  ;  but  if  there 
arc  particular  statutes,  they  are  his  rule ; 
and  if  he  acts  contrary  to  them  his  acts 
are  a  nullity.    If  a  subsequent  donor  has 
given  the  legal  estate,  or  a  trusty  to  the 
college,  without  declaring  a  special  trust, 
or  creating  a  distinct  visitor,  he  has  by 
plain  implication  intended  it  should,  be 
governed  by  the  statutes  of  tbe  founder ; 
but  in  the  present  case,  a  special  trust  be^ 
ing  declared,  it  puts  an  end  to  the  visitor's 
power.     Ld.  Ch.  put  several  other  cases, 
all  tendhig  t6  show,  that  the  bishop  bad 
no  power  over  this  rectory  as  visitor,  and 
that  the  plea  was  properly  over-ruled. — 
Qrem  v.  Rutherforth,  E.  1750.     I  Ve«. 
462. 

14.  Equhy  will  not  Extend  visitatorial 
powers,  which,  as  beings  summary  and 
arbitrary',  are  liable  to  abuse;  neither 
will  the  court  establish  a  charity  where 
there  is  a  charter,  for  in  that  case  it  must 
be  regulated  accerdiii|r  to  the  powers  of 
that  diarter,  or  left  to  the  original  rules 
of  law.  Att.  Gen.  v.Middkton,  T-  1751- 
2Ver.SS8, 

15.  A  visitatorial  power  may  be  di- 
vided, one  set  of  visitors  for  one  purpose, 
and  another  for  afiother ;  and  as  np  tcch^ 
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aical  words  are  necessary  for  creating  the  crowo.  Two  persons  were  ekcfed  al 
it,  the  very  appointment  of  governor  of ,  the  last  vacancy,  and  upon  petition  tho 
Hfk  hospital  will  give  that  power,  and  it   ^*-    -"--'      -*  "-  '*-   -i^----  ^«      "• 


IS  no  objection  to  their  being  visitors, 
that  4he  legal  estate  is  vested  in  them ; 
but  if  they  are  also  invested  with  the 
receipt  of  the  revenues,  they  cannot  be 
visitors,  for  tliey  cannot  visit  and  account 
to  themselves.  S.  C  et  vide  Case  of 
Sutton  Hospital,  10  Co.  31.  S.  P.  Att. 
Gen.  V.  Foundling  Hospital,  posi^  pi*  18. 

S-P. 

16.  Where  the  statutes  of  a  private 
foundation,  under  charter,  have  not  been 
observed  in  any  one  instance,  a  repeal  of 
them  must  be  presumed.  The  rule  of 
law  is,  that  a  corporation  has  a  powor  to 
make  by-laws.  A  court  of  law  will  di- 
rect a  jury  to  find  a  by-law,  and  on  ac- 
count of  non-observance,  will  presume  a 
subsequent  by-law  to  repeal  and  alter  it. 
S.  C. 

17.  Equity  will  not  interfere  with  visi- 
tors where  they  have  not  the  manage- 
ment of  the  revenues ;  but  where  they 
have  the  power  to  remove  the  masters  of 
a  grammar  school  for  misbehaviour,  &c* 
as  in  the  present  case,  and  a  collusion 
appears  between  the  master  aud  usher, 
(the  usher  making  a  sinecure  for  the 
master,  who  received  both  the  salaries) 
the  court  will  decree  the  master  to  ac- 
count to  the  charity  for  the  usher's  sa- 
lary even  for  15  years  back.  Att.  Gen* 
V.  Bedford  Corporation^  T.  1754.  2 
Ves.  505. 

18.  The  Foundling  Hospital  being  re- 
gulated by  governors,  under  a  charter, 
and  confirmed  by  parliament,  had  con- 
tracted to  let  the  surrounding  meadovis 
on  building  leases ;  on  motion  for  an  in- 
junction to  restrain  them,  as  deviating 
from  tho  original  plan  and  design  of  the 
charity,  an  injunction  was  refused,  no 
injury  appearing  to  be  done  to  the  hos- 
pital, nor  even  probable  evidence  of  a 
breach  of  trust.  Ait.  Oen,  v.  Pottnd- 
ling  Hospital^  H.  1793.     2  Ves.  jun. 

19.  The  founder  of  the  free-school  at 
Woodbridge  directed  the  heirs-male  of 
liis  feoflfees  to  appoint  a  master,  and  on 
their  default  that  the  right  of  election 
should  b^  in  the  curate  and  church- 
wardens, and  six  chief  inhabitants.  The 
<)h(ef  inhabitants  at  the  time  of  the  foun- 
dation, and  the  heir  ef  the  last  surviving 
feoffee  could  not  be  discovered,  so  that 


Ch.  declared  both  elections  void.  His 
LfOrdship  doubted  the  visitor's  power  to 
electa  master,  but  directed  a  reference  to 
the  Att.  Gen.,  to  report  what  directions 
or  alterations  would  be  proper  as  to  the 
mode  and  right  of  election,  and  in  the  or« 
ders,  constitutions,  and  directions  of  the 
school,  and  what  to  him  should  seem  must 
conducive  to  the  interests  of  the  objects 
of  the  charity,  and  the  furtherance  of  ihe 
donor's  intention.  Att,  Gen.  v.  Blacky 
T.  1805.     11  Ves.  191. 

20.  A  general  appointment  of  visitor 
not  excluding  a  commission  of  charitable 
uses  (under  43  Eliz.  c.  4.)  from  special 
powers,  which  would  fall  wuhin  the 
general  visitatorial  power,  is  good;  and 
where  the  commissioners  made  a  decree 
in  such  a  case,  which  was  excepted  to^ 
on  the  ground  that  they  had  exceeded 
their  authority,  the  court  over-ruled  the 
exceptions ;  first,  directing  a  case  to  the 
judges  in  B,  R-t  who  certified  that  there 
was  not  any  visitor,  governor,  or  over- 
seer of  the  hospital  in  this  case  so  appoint* 
ed  within  tho  meaning  of  the  43  Elhs.  c. 
4.  as  to  exclude  the  application  of  the 
powers  granted  by  that  act.  Ezp.  Kirby 
RavenswoTth  HospiteU,  M.  1803.  15  Ves. 
305. 

21.  An  information  filed  by  the  ia- 
habitants  of  Harrow  against  the  master 
and  governors  of  that  school,  had  three 
objects : — 1.  The  removal  of  such  of  the 
governors  as  were  not  inhabitants,  and 
unduly  elected  accordii^  to  the  founder's 
statutes. — 2.  The  better  admiuistmtioa 
of  the  revenues ;  and  3.  An  alteration  io 
the  present  constitution  of  the  schools 
Held,  per  Eidon^  C— 1st,  That  the  court 
of  Chancery  had  ne  juriadictioa  with 
regard  to  the  election  of  corporators^ 
(even  though  made  by  fraud)  nor  to  their 
amotion  ;  for  eleemosynary  corporations 
were  ihe  sobject  of  vbitatorial  jurisdic- 
tion ;  therefore,  when  the  crown  became 
visitor  for  want  of  an  heir  of  the  founder^ 
the  removal  of  a  corporator  de  faeio, 
should  be  sought  by  petition  to  the  greet 
seal,  and  not  by  bill  or  information. (a) 
But  when  corporations  are  constituted 
trustees,  the  court  have  sometimes  (by 
decree)  devested  them  of  their  tfu<t,  ior 
an  abuse  cif  it,  the  same  as  other  tnis* 
tees.(6)  The  information,  ^  seeking  a 
removal,  was  therefore  dismissed.    2dljr« 


the  Ld.  Ch.  became  visitor  in  right  of  J  As  to  the  revenues  including  the  maimge* 
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ment  of  tlie  estates,  and  the  application 
of  the  ioconiey  Ld.  Ch.  directed  enquiries 
'to  be  made  to  ascertain  whether  the  es- 
tates were  properly  and  advantageously 
managed,  with  a  view  to  prospective  regu- 
lation, and  a  lease  granted  to  one  of  the 
governors,  though  without  fraud,  was  set 
aside  upon  general  principles,  as  incon- 
sistent with  his  duty ;  he  was  therefore 
directed  to  deliver  up  the  possession,  and 
be  charged  with  the  full  annua|  value. 
With  regard  to  the  application  of  the  in- 
come to  purposes  partly  specified  by  the 
founder's  rules,  and  partly  left  to  the  dis- 
cretion of  the  governors,  as  it  was  not  al- 
together agreeable  to  the  founder's  direc- 
tion, (though  no  improper  motives  were 
imputable  to  the  governors,)  the  court  di« 
rected  a  scheme  to  ascertain  it,  having 
regard  on  one  hand  to  the  rules  of  tlie 
founder,  and  on  the  other  to  the  altera- 
tlen  of  the  times  and  circumstances,  which 
night  render  a  literal  adherence  to  tbem 
adverse  to  their  general  object  and  spirit. 
3dly.  As  to  the  constitution  of  the  school, 
with  a  view  to  leduce  it  to  a  mere  paro- 
chial school,  by  restraining  the  number 
of  boys  not  on  the  foundation,  the  Ld. 
Ch.  absolutely  refused  to  interfere;  for 
the  admission  of  scholars  without  preju- 
dice to  the  children  of  the  poor  inhabi- 
laats  was  expressly  directed ;  and  though 
the  resort  of  the  parish  boys  to  that  school 
was  very  small,  it  did  not  appear  to  be 
the  result  of  abuse.  His  Lordship  said, 
however,  that  there  could  be  no  objection 
to  encourage  attention  to  the  parish  scho- 
lars, by  an  allowance  to  the  master  for^ 
each.  Ld.  Ch.  further  said,  that  the  ex- 
penditure was  not  to  be  measured  by  the 
number  of  parish  boys  who  were  to  be 
immediately  benefited  by  it,  if  fairly  re- 
ferrfble  to  the  purposes  of  the  school  A 
considerable  allowance  therefore  to  the 
master,  towards  repairs,  and  enlarging  and 


improving  his  house  for  the  accommoda- 
tion of  boarders,  his  Lordship  consider* 
ed,  upon  the  whole,  not  extravagant,  as  a 
benefit  from  the  increased  revenue  iu 
that  shape,  instead  of  an  increased  sala- 
ry. Nor  was  it  improper  with  reference 
to  the  general  advantage  of  the  school. 
Furthermore  Ld.  Ch.  said,  that  the 
course  of  education^  and  internal  disci-, 
pline  of  the  school,  should  be  lefl  to  the 
governors  and  masters ;  for  the  governors 
were  expressly  authorized  to  alter  the 
founder's  rules,  and  alterations  long  known 
and  acquiesced  in,  were  presumed  to 
have  been  made  by  their  authority,  though, 
the  precise  order  does  not  appear.  But 
any  substantial  deviation  from  the  prin- 
ciple and  purpose  of  the  institution,  his 
Lordship  said,  was  the  subject  of  visita- 
torial  jurisdiction*  Ati.  Gen,  v.  Clarem" 
rf€«,  JB.,  T.  1810.  17Ves.491.  Vide  {a) 
Att.  Gen.  i^.  Dixie,  13  Ves.  519.  (6)  Att. 
Gen.  o.  Foundling  Hospital,  2  Ves.  juo. 
42. 

22.  Under  the  late  statute  52  Geo.  3. 
c.  lOl.  this  charity  was  regulated  oo  pe« 
tition  instead  of  an  information,  and 
though  the  internal  management  of  it  was 
exclusively  the  subject  of  visitatorial  ju- 
risdiction, yet,  under  a  trust  as  to  the 
revenue,  the  court  will  controul  an  abuse 
by  misapplication.  Exp.  Berkhanuttad 
School,  T.  1813.  3  Ves.  &  Be.  134.'  Vide 
Att.  Gen.  v.  Foundling  Hospital,  2  Ves. 
jun.  42.  Same  v.  Dixie,  13  Ves.  519. 

23.  Equity  has  jurisdiction  over  all 
charities  under  52  Geo.  3.  c.  101.  for  the 
purpose  of  administering  the  funds,  even 
though  the  charity  be  created  by  royal 
charter,  provided  the  application  does  not 
extend  to  regulate  or  alter  the  charity,  la 
which  case  the  croirn  only  can  interfere 
by  virtue  of  its  visitatorial  power.  In  Re 
Chert$ey  Marhei^  H.  1819.  Dan.  26K 
6  Price  IJA. 
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jQood  Devise  or  Appointment,  (a)     Defects^  where  made  good,  (b)     tVhere 

ineffectml  and  void  in  toto.(c) 


{^)  What  is  a  good  Appointment  to  a 

Charity  to  be  protected  by  43  Eliz. 

though  in  some  Casts  as  a  Devise  it 

may  be  void. 

24.  Tenant  in  tail  without  levying  a 
fine,  or  suffering  a  reeovery,  may  appoint 


to  a  charity,  and  it  shall  hind  him  in-  ro« 
mainder,  though  he  does  not  come  in  on* 
der  the  tenant  in  tail.  Tay  v.  Slough-. 
tcTy  H.  1690.  Pre.  Ch.  l6.  Att.  Gen. 
V.  Ryef  M.  1703.  2  Vern.  453.  where  it 
is  said  the  intent  of  the  statute  was  to 
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make  tlie  disposition  of  the  party  as  free 
as  bis  miiidy  and  not  to  bind  him  to  legal 
forms.  Vide  also  AU,  Gen.  v.  Burdttty 
M.  1717.  2  Vern.  755. 

25.  A  married  woman  got  into  posses- 
sion  of  a  large  personal  estate,  which  she 
concealed  from  her  husbnudi  and  dispo- 
sed of  to  charities :  Held,  that  it  should 
not  be  made  good  to  the  busbnndy  so  as 
to  disappoint  the  charities.  PiUcington 
y.  Cuthbtrtson,  E.  1711.     1  Bro.  P.  C. 

337. 

26.  A.  settled  lands,  with  power  of  re- 
vocation by  writing  in  the  presence  of 
three  witnesses,  and  in  her  last  illness,  by 
letter,  desired  a  deed  of  revocation  to  be 
prepared,  but  died  before  it  was  done, 
having  by  will  given  the  lands  to  chari- 
table uses  :  Held,  a  good  appointment, 
though  no  revocation.  Pigai  v.  Penrice, 

,E.  1717.  Gilb.  Eq.  Rep.  137- 

27*  Devise  to  trustees  fur  a  charity ; 
the  trustees  dio  in  testator*s  life-time: 
this  subsists  in  equity,  though  lapsed  at 


Sarrtsby  v.  HoUinSy  T.  1740.    9  Mod. 

221. 

31.  Testator  devised  to  a  charity,  hh 
copyhold  lands  which  he  had  previously 
surrendered  to  his  will.  His  will  consist- 
ed of  eleven  sheets,  two  of  which  he 
signed  tM  cztremisy  and  then  died.  There 
were  no  witnesses,  yet  h^^ld  a  good  ap* 
pointmeot  under  43  Eliz.  AH.  Getn,  v. 
Sawtdl,  H.  1742.  2  Atk.  497. 

32.  Bequest  of  money  to  a  charity  to 
be  ip vested  In  the  public  funds,  until  the 
whole  can  be  laid  out  in  the  purchase  of 
lands  to  tlie  satisfaction  of  the  governors 
and  trustees  appoii\|ied  by  testator.  This 
is  nut  void  in  mortmain,  which  it  would  be 
if  land  was  to  be  purchased  in  all  events. 
The  trustees  here  have  a  discretionary 
power,  and  they  can  never  lay  out  the 
money  in  land  to  their  satisfaction,  for 
that  would  be,  contrary  to  their  trust,  to 
defeat  the  charity  legacy.  Chrimmet  v« 
Gnmmetj  H.  1754.  Amb.2l0.  FiJs  Eng- 
lish V.  Orde,  Highni.  Mortm.  82.     Kirkr 


law.    Att.  Gen.  v.  Hickman^  17S2.    W.  bank  r.  Hudson,  7  Price  212. 


Kel.  4. 

28.  Devise  of  a  residue  in  trust  ^'  for 
those  persons  that  are  commonly  called 
dissenting  ministers/*  naming  some  of 
them  particularly  :  HeM^  a  good  devise 
to  the  ministers.  Llayi  v.  SoilUif  M. 
17S4.  3  P.  W.  346. 

29.  A.  devised  lands  to  a  charity  by 
will,  and  lived  till  a  month  after  the  new 
statute  of  mortmani,  when  he  died  with- 
out revoking  his  will :  Held,  a  good  de- 
vise, and  the  trusts  for  the  charity  were 
established.  Ashbumkam  v.  BradthaWy 
E.  1740.  3  Atk.  3d.  Barn.  6. 

30.  Testator  by  will  desired  his  exe- 
cutors to  settle  and  secure,  by  purchase 
ef  lands  of  inheritance,  '^  or  otherwise, 
as  they  shall  be  advised,"  out  of  his  per- 
sonal estate,  a  perpetual  annuity  to  the 
poor  and  indigent  people  of  L.  and  also 
^  to  setUe  and  secure^'  one  other  perpe- 
tiMl  annoily  of  6/.  to  the  vicar  of  L.  for 
en  annual  sermon.  Ld.  Cb.  thought,  that 
though  this  would  have  been  void  in 
mortmain,  if  resting  on  the  words  ^  by 
purchase  of  lands  of  inheritance,"  yet,  as 
testator  went  on  in  the  disjunctive,  ^'  er 
otherwise,  as  his  executors  should  be  ad- 
'vised,"  thereby  giving  them  another  mode 
lo  secore  the  annuities,  it'  was  clear  of 
the  statute ;  and  decreed  that  the  money 
should  be  iavested  in  South  Sea  stock, 


33.  Where  money  is  bequeathed  to  be 
Kiid  out  in  land  to  the  use  of  a  charity^ 
tho  court  will  placo  it  in  the  funds  till  the 
purchase  is  made.  S.  C. 

34.  A.  by  deed  in  1721,  conveyed  his 
estate  to  feofiecs,  to  the  use  of  himself 
for  life,  remainder  to  his  first  and  other 
sons  in  tail,  remainder  to  certain  officers 
o(  Christ's  College,  Cambridge,  for  cha- 
ritable purposes.     By  his  will  in  174G, 
he  confirmed  the  deed,  but  fearing  that 
the  statute  of  morimain  ipight  defeat  the 
uses,  he  ordered,  that  if  any  of   them 
should  be  contrary  to  law,  the  settled 
estiites  should  go  in  augmentation  of  the 
stipends  of  the  fellows  and   scholars  of 
Christ's  and  Caius's  Colleges.   The  con- 
veyance in  1721  was  admitted  to  be  de* 
fective,  the  use  being  limited  to  certain 
ofilcers  of  the  college,  and  not  to  the  cor- 
poration, so  that  there  was  a  want  of 
persons  to  take  in  succession.    Upon  a 
bill  to  establish  this  charity  against  the 
heir  at  law,   two  questons  arose:    1st. 
Whether  the  defect  in  the  conveyance 
should  be  made  good  in  equity?    and, 
2dly.    If  It  fell  within  the  purview  of 
9  Geo.  2.  c.  36.    Ld.  Keeper  thought 
himself  bound  by  the  uniform  course  of 
precedents,  to  assist  this  conveyance  in 
favour  of  tlie  charity.    As  to  the  statute, 
it  appeared  clear  that  testator  intended 


for  the  charitable  purposes  of  the  will.  ( tlie  whole  society  to  be  benefited  in  their 
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Sir 


corporate  caiMkcity  to  •uccession,  and  not 
llie  iBdividoal  members  personally ;  aod 
therefore  it  was  such  a  gift  as  the  legis- 
lature meant  to  support  by  the  eiception 
in  the  statute*  Decreed,  that  part  of  the 
gift  to  be  established,  but  another  part, 
fur  the  maintainance  of  four  law  students 
jQ  Lincoln's  Ion,  and  also  certain  decayed 
merchants^  soldiers,  and  clergymen,  who 
should  reside  in  the  testator's  house  at 
Wicksley,  his  Lordship  declared  to  be 
void  by  the  suitute.  Ati.  Oen»  r.  TVmcrcrf, 
M«  1757*  Amb.  35L  In  another  report  of 
this  case,  1  Eden  10.  it  is  stated  thus : 
A  conveyance  to  a  charity,  defective  on 
account  of  the  uses  being  limited  to  certain 
oi&cers  of  ihe  corporation,  and  not  to  the 
body  corporate,  will  be  aided  by  the  sta- 
tute 43  Llix.  c.  4. ;  therefore,  where  the 
devise  was  <<  To  13  Fellows  of  Christ's  and 
the  Fellows  of  Gonvdle  and  Caius  col- 
leges living  at  testator's  death,'*  it  was 
fafjld  a  devise  for  the  benefit  of  the  whole 
corporation j  and  not  ef  the  Fellows  in 
their  natural  capacities,  and  valid  under 
the  exception  of  the  statute  of  mortmain ; 
for  the  legislature  intended  by  that  excep- 
tion to  save  devises  for  the  benefit  of  par- 
ticular members  as  well  as  the  whole 
body,  and  also  to  except  such  devises  as 
were  Inmajide  for  the  benefit  Of  colleges, 
and  not  those  where  the  legal  interest 

-only  passes  to  the  college  in  trust  for  |  be,  that  the  schoolmaster  should  not  have 
other  charities  (a.)    But  this  exception 
does  not  extend  to  colleges  established 
jut  the  time  of  the  statute  of  mortmain  ("6.^ 


chapel  b  not  within  the  statute,  for  nor 
money  was  to  be  laid  out  in  land,  but 
only  expended  to  support  that  which 
was  already  in  mortmain.  Harris  v. 
Bonus,  T.  1767.  Amb.  661.  So  of  mo- 
ney to  l>uild  a  neat  parsonage  house,  as 
the  bottom  of  the  parson's  garden*  Bra- 
die  V.  I>.  of  Chandosj  M.  1773.  4  Bro. 
C.  C.  444.  (tt.)  So  of  money  to  repair 
parsonage  nouses.  AtU  Oemn  t.  JBp.  of 
Chester  J  H.  1785.  1  Bro.  C.  C.  444.  So 
of  the  dividends  of  stock  to  be  applied 
towards  establishing  a  school  in  Cornwall, 
the  court  could  not  direct  the  purchase 
of  land  or  the  buildine  of  a  school,  but 
the  master  might  teach  in  bis  own  house 
or  in  the  church.  Att.  Gen.  v.  Wil^ 
Hams,  H.  1794.  4  Bro.  C.  C,  526. 

37.  Money  on  mortgage  in  England 
given  to  a  charity  in  Ireland,  is  net  with- 
in the  statute.  Campbell  ▼.  E,  of  Radnor^ 
£.  17S3.  1  Bro.  C.  C.  271.  Neither  is 
money  to  be  laid  out  in  the  purchase  of 
heritable  securities  in  Scotland  for  the 
use  of  a  charity.  Oliphant  v.  Hendrie^ 
M.  17S4.  1  Bro.  C.  C.  571.  Mackin* 
lash  v.  Tomnsend,  T.  1809.  l6  Ves.  330. 
S.  P. 

38.  Testator  directed  the  dividends  of 
certain  sums  in  the  funds,  to  be  applied 
"  for  or  towards  establishine  a  school ;" 
and  he  afterwards  declared  his  meaning  to 


Vide  S.  C.  in  1  Bla.  90.  (a)  Att,  Gen.  9. 
Munby,  1  Meriv.  327*  (o)  Ld.  Rosstyn 
doubted  this  in  Att.  Gen.  v.  Bowyer, 
3  Ves.728. 

35.  A.  by  will  executed  before  the 
statute  of  mortmain,  directed  B.  to  settle 
a  freehold  estate  to  pay  a  sum  ^  not  ex- 
ceeding 100/.  per  ann,  :"  in  soch  manner 
and  upon  such  trust,  and  on  such  a  part 
of  the  poorer  people  of  a  parish,  as  he 
should  think  fit  and  find  to  be  a  most 
proper  charity;  B.  by  will  executed 
after  the  statute,  appointed  a  sum  less 
than  the  lOO/.per  oitn. :  held,  1st.  That 
the  appointment  was  not  void  by  the  sta' 
tute  ;  and,  2dly.  That  the  amount  io  be 
appointed  was  discretionary  in  B.,  and 
not  to  be  increased  under  the  43  EKz. 
to  the  whole  amount  given  by  the  will 
of  A.  AtU  Gen.  v^  Bradlej^.  T.  J  760. 
3  Eden  482.  Vide  Att.  Gen  e.  Tancred, 
t6.  10.  Att.Gen.e.  Heart  well,  2  Eden  234. 

36.  Money  bequeathed  to  repair  a  free 


a  less  salary  than  30/.  par  ann,  \  aod  that 
the  6ver|i]us  of  the  dividends  should  be 
applied  in  buying  books,  fire,  clothes,  and 
other  necessaries  for  the  children,  and 
placfng  them  eut  as  apprentices ;  but  no 
part  te^be  applied  for  victuals,  drink,  or 
lodging.  It  did  not  appear  that  there 
was  any  school  already  in  existence.  The 
court  liot  deeminethis  bequest  void  in 
mortmain,  directed  the  master  to  approve 
of  a  scheme,  &c.  Att,  Gen.  v.  WtlliamSf 
E.  1794.  2  Cox  387.  4  Bro,  C.  C.  520. 

§9.  A  bequest  to  poor  relations  shall 
be  sustained  as  a  good  charitable  use. 
White  V.  White,  T.  1802,    7  Ves.  423. 

40.  W.  E.  in  1581,  devised  all  his  lands 
to  A.  and  his  heirs,  with  a  direction^  that 
yearly  he  and  his  heirs  shall  for  ever 
distribute,  according  to  his  and  their 
discretion,  amongst  testator's  poor  kinS'^ 
men  and  kinswomen,  and  amongst  their 
issue,  dwelling  within  B.,  20/.  jper  ofiii. 
without  fraud  or  collusion :  Held  la 
the  nature  of  a  charitable  bequest,  and 
proper  enquiries  directed.  Att.  Gen.  v* 
Price,  E.   18ll.     17  Ves»  371.     FiA 
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What  isagopd 

BniDScleD  V.  WoolridgeyAmb.  507.  Isaac 
.  V.  Defrlezy  ib.  595.  errooeously  reported, 
but  correctly  stated  from  Reg.  Book,  17 
Vcs.  S73.  (n.) 

41.  Testator  bequeathed  100(tf«  to  pub- 
lic and  private  cbartties,  to  be  paid  an- 
nually under  the  direction  of  Dr.  C. 
Also  to  the  poor  of  Chester  1000/.  for 
ever,  and  to  be  distributed  annually  un- 
der the  direction  of  Dr.  C.  These  lega- 
cies were  charged  by  the  testator  on  his 
real  and  personal  estates,  and  such  part 
ef  his  personal  estate  as  was  out  on 
mortgage :  Held  Toid  under  the  statute 
of  9  Geo.  a.  c  36.  Currit  ▼.  Pye,  E, 
ISn.  17Vei.464. 

42.  A  bequest  of  a  residue  ''to  the 
widows  and  children  of  seamen  belong- 
ing to  the  town  ef  L.*'  Held,  a  valid 
charitable  bequest,  to  be  applied  in  aid  of 
a  subsisting  charity,  for  such  of  those  ob- 
jects as  should  be  deemed  deserving  by 
the  persons  appointed  t6  administer  the 
charity.  Ppweil  v.  AtL  Gen.  T.  1817. 
3  Meriv.  48. 

43.  A  grant  to  trustees  and  their  heirs, 
of  lands  in  trust,  out  of  the  rents  to  raise 
and  pay  certain  annual  sums,  for  the  be- 
nefit of  the  rector  and  scholars  of  Czeter 
Coll.,  Oxon ;  and  as  to  the  residue,  after 
payment  of  all  taxes,  and  charges  of  re- 
pairs, &C.  the  same  was  to  be  yearly  paid 
to  and  among  the  vicars,  for  the  time  be- 
ing of  four  several  parishes,  for  the  aug* 
mentation  of  their  respective  livings;  they 
the  said  vicars,  to  collect  the  rents,  and 
account  with  the  trustees  to  view  the 
estates,  and  take  care  that  the  same  be 
kept  in  good  repair  bv  the  tenants,  with 
a  declaration^  that  it  should  not  be  lawful 
for  the  trustees,  during  40  years,  to  cut 
timber,  except  such  as  should  be  wanted 
for  the  necessary  repairs  of  mtUr,  &c. 
and  other  appurtenances  belongins  to 
the  estates ;  and  except  such  young  slabs 
and  tillers  in  the  woods,  as  should  be  ne- 
cessary for  selling  the  underwood  ;  and 
after  the  expiration  of  the  40  years,  then, 
«^hat  the  trostees  should  have  power  to 
cut  aa  they  should  think  fit,  and  pay  the 
produce  to  the  aald  rector  and  scholars 
of  Exeter  Cel.,  aa  a  fond  for  the  augmen- 
4iattoii  ef  their  libraiv.  Held,  that  by  the 
^onstmetiea  of  the  daed,  the  estates  were 
given- aa  one  fund  for  the  benefit  ef  two 
distinct  iustittttions,  and  the  whole  was 
to  be  managed  for  the  benefit  of  heth  in 
ft  due  course  ef  providenl  ownership; 
that  the  trustees  were  not  restrained  after 
the  expiration  of  ibe  40  jrearSifironi  ctming 


0r  AppaUammU. 

timber  for  repairs,  nor  from  cuttlfig  tioi* 
her  on  one  part  of  the  estates  for  repairs 
on  another  part,  nor  from  selling  timber 
when  cut,  and  applying  the  pr^uee  in 
necessary  repairs,  so  as  they  cut  do  more 
timber  in  the  whole  property  than  the  re* 
pairs  en  the  whole  required :  Held  also, 
that  the  power  of  cutting  young  slabs  and 
tillers  continued,  with  tbe  qualificatioii 
annexed  to  it.  Ait.  Gm.  v.  Geary j  Bi, 
T.  1817.  3  Meriv.  513.  Vide  Wether  e. 
Winton.  Dean  &  Cib.  432. 

44.  Bequest  of  stock  to  be  laid  out  in 
rebuilding  almshouses,  which  were  proved 
to  be  in  mortmain  before  the  9th  Geo.  2. 
c.  36.  (by  an  old  inscription,  and  an  ex- 
tract from  a  local  hiirtory,)  is  good.  Sham 
V.  PickihaUy  H.  1818.  Dan.  92. 

45.  By  an  act  13  Geo.  3.  certain  com- 
missioners wera  authorised  to  levy  a  rate 
on  the  occupiers  of  all  houses  in  B.  for 
paving,  watching,  and  lighting  the  town ; 
and  another  rate  on  every  chaldron  of 
coals  brought  into  the  town,  for  repair- 
ing or  building  works  to  protect  B. 
against  the  sea;  and  recitingf  that  the 
inhabitants  were  unable  to  raise  money 
for  tbe  purchase  without  the  aid  of 
parliament,  with  power  of  distress,  and 
liberty  to  apply  the  surplus  of  the  coei 
rate  in  aid  of  the  poor  rate.  Demurrer 
to  an  information,  over-ruled,  stating,  that 
the  commissioiiers  had,  during  several 
years,  levied  the  coal  duty  at  its  man- 
mtim,  and  applied  a  large  proportion  of 
the  produce  in  aid  of  the  rate  for  paving, 
&c.  instead  of  constructing  and  repairing 
works  for  protecting  the  coast.  The  ob- 
ject of  tbe  act  held  to  be  a  charitable 
use,  and  within  the  43  Eliz.  c.  4.,  and 
therefore  that  this  court  had  jurisdictieQ 
to  take  an  account  of  the  duty,  to  ascer- 
tain how  it  had  been  applied,  and  to  give 
directions  for  the  future  application  if  it. 
In  the  ordinary  way  in  which  it  acts  as  to 
other  charitable  purposes.  Ait,  Otn.  v. 
Brawn f  E.  1818.  1  Swaast  265.  1  Wits. 
323. 

46.  A.  bequeathed  a  sun  of  money  to 
erect  a  blue  coat  school  and  establish  a 
blind  asylum,  directing  that  lands  should 
not  be  purchased,  but  expressing  an  ex- 
pectatloD  that  lands  would  be  given  for  tbe 
purpose  of  such  charities.  This  bequest 
is  not  void  under  the  mortmain  act.  Ha^ 
$haw  V.  AtkinwHy  T.  181 8.  3  Madd.  306w 

47.  A  bequest  of  money  to  be  laid  out 
in  the  funds,  and  tbe  divideikda  to  be  ap- 
plied in  providing  a  proper  schobi-house^ 
was  held  to  be  a  good  charitable  bequest. 


CHARITA^C  U8£S  n. 

Devises  or  AffmntmaUs.'-^WAer4  wmd.'^Wiare  made  good. 

is«Khool4ioi»e  aufbtbe  bir«d.  So  a 
beqpwt  of  a  personal  rotidue,  for  the  be- 
Beit  of  such  public  and  pri^te  charittet 
as  the  executors  should  tbink  it^  and 
amongst  others,  to  establish  a  life-boat  at 
Brighton^  was  held  good ;  but  money  on 
mortgage  and  a  lease,  will  net  pass,  as 
beinc;  void  in  mortmain ;  yet  fixtures  in 
the  house  demised  were  held  to  pass  as 
part  of  the  personal  residue.  Joknsen  v. 
BwatmjM.  1818.  3Madd.  45r* 

{b)Defectwe  Devises  in-  AfpoisUments 
made  good  in  EqvAty. 
48.  The  statute  of  cliarttable  uses  sup- 


%\9 


firmation  by  relation,  so  as  to  pats  tlw 
property  tbereby  assigned  :  And,  lastly, 
it  was  held,  that  a  grant  of  land  to  a  col- 
lege not  beneficiaUy,  but  in  trust,  falls 
not  witiua  the  exception  of  the  statute  tsi 
fovour  of  the  UniYersities.  AtL  Oem.  v. 
Jfim&y,  £.  1818.  1  Meriv.  327-  Vide 
Att.  Gen.  v.  Parsons,  8  Yes.  1 8& 

{e)J}efneeorAppaiiUmentf  where  inef* 
fectual  or  poid  in  toto* 
51  •  L.  S.  devised  freehold,  copyhold* 
and  leasehold  lands  to  trustees  for  main- 
taining poor  scholars  in  Sidney  Coll. 
Camb.,  and  for  other  charities.— liie  wilt 


plies  all  defects  of  assurance,  where  th'e  i  was  written  in  testator *s  own  hand,  but 


donor  has  a  capacity  to  dispose.  Mt. 
Oen.  ▼.  Bwrdettj  M.  1717-  2  Vern.  755. 
Et  vide  Tay  «.  Slaughter,  Pre.  Gh.  16. 
Att.  Gen.  v.  Rye.  2  Vern.  45S.  Att. 
Gem  V.  Tancred,  ante,  pi.  S4*  B*  P. 

49*  Testator  gave  the  residue  of  his 
^tate  to  the  poor  of  the  parish  of  H.  in 
li.,  but  that  parish  was  in  N.— It  was  set 
up  by  the  next  of  kin,  that  testator  did 
not  Hnagine  bin  residmam  would  exceed 
lOf.,  and  had  so  declared,  whereas  it 
amottttted  to  near  lOOCtf.— The  court 
ihevght  parol  evidence  should  be  ad- 
■uttmi  to  help  ont  the  description  of  the 
parish,  but  not  as  to  the  quantity  of  the 
thing  given.  Brown  v«  LsmgUg^  H.  1732. 
2  Bam.  1818. 

50.  L  S.  by  indenture,  executed  more 
than  12  montitt  before  h»  death  and  duly 
enrolled,  granted  a  house  and  premises 
held  under  a  church  lease,  to  Ti'in*  Col. 
Camb.,  In  trust  for  the  rector  of  G.  This 
was  hc4d  a  valid  grant,  though  I.  S.  him- 
self was  then  the  rector  of  G.  and  re* 
tained  the  deed  in  his  own  possession. 


had  no  witnesses.— In  a  codicil  executed 
in  the  presence  of  four  witnesses,  tes* 
tator  recited  his  will  and  deed,  liaving 
previously  surrendered  his  copyholds.-* 
Ld.  Ch.  said,  the  judges  had  carried  such 
cases  on  43  Elix.  to  great  leogths  in  fa- 
vour of  charities  which  the  makers  never 
thought  of ;  and  after  consideration,  de- 
clared that  the  will,  not  being  good  as  a 
will,  could  not  operate  as  an  appointment, 
for  he  was  very  unwilling  to  break  in  oa 
the  statute  of  frauds.  Att.-Geu,  v.  Bainu 
ox  Barnes^  M.  1708.  2  Vern.  597.  Pre. 
Ch.  270.  3  ChJtep.  8h  Gilb.  Eq.Rep.  5. 
nom.  Case  of  Sidney  Sussex  CoQ,  Sed 
tfide  Att.  Gen.  e.  Sawtell,  2  Atk.  497* 
Wagstaife.  Wagstaff,  2  P.  W.  258.  Att. 
Gen.  e.  Andrews,  1  Ves.  225.  Hussey  v. 
Grills,  Amb.  229*  Vede  etiam  Jenner  e. 
Harpur,  Pre.  Ch.  389-  1  P.  W.  247* 
where-  a  parol  devise  out  of  lands  was 
held  not  a  good  appointment  under 
47  Eliz.  though  before  the  statute  of 
frauds.— ef  Adlington  t?.  Cann,3Atk.  141. 
52.  A  Seised  in  fee  of  lands,  and  being 
But  an  assignment  of  a  mortgage  ttnd  of  [cestui  que  trust  of  other  lands,  devised 


the  money  due  thereon  to  the  same  col- 
lege upon  the  like  trust  was  held  void,  as 
being  executed  within  one  year  before 
the  death  of  the  donor,  and  not  capable 
to  b^  set  up,  by  reference  to  a  Will  made 
aftenirards,  whereby  L  S.  gave  the  ad- 
vowson  of  the  living  beneficially  to  the 
college:  Held  also,  that  a  bequest  of 
money  to  be  Itid  ont  in  buildioir  upon 
land  alreadv  in  mortmain  was  good.  And 
it  was  further  held,  that  a  recital  in  a 
will  of  property  given  by  deed  to  cbarit* 
able  OSes,  which  falls  not  from  any  de- 
fect in  the  instrument,  but  because  the 
grantor  did  not  live  to  tbe  period  pre- 
scribed by  tiie  statute  for  rendering  the 
deed  effectual;  shall  not  operate  as  a  con- 


them  to  B..hi8  nephew,  for  life,  remain 
der  to  his  first  and  second  son  in  tail 
male  (going  no  further,)  and  after  the  ne- 
phew's death  without  issue  male,  then  to 
the  trustees  for  a  charity.  The  nephew 
suffered  a  recovery,  and  died  without 
issue.— The  trustees  filed  a  bill  to  esta- 
blish the  charity,  and  defendants  plead- 
ed B.'s  recovery  in  bar  of  the  charity's 
claim,  which  plea  being  allowed  by  the 
Barons,  the  trustees  appealed  to  the  Lords, 
who  reversed  the  order  allowing  the  plea. 
But  the  rights  of  the  parties  not  being 
thoroughly  determined,  the  cause  came 
oil  again  in  Scacc^  nom.  Att.  Gen.  y. 
Voungy  H.  1732.  2  Com.  Rep.  42o,  when 
the    Curous  docrcoj    tliat  tbe   recovery 
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suffered  by  B.  as  to  the  trust  estate,  was  I  quest  and  the  wonted  and  well-disposed 
void)  i>eing  contrary  to  the  trusts  of  tes-  charitable  dispositioR  of  (defendant)  €• 


tator's  will,  and  ordered  defendants  to 
convey  to  the  charity,  but  as  to  the 
estate  in  fee,  it  was  determined  upon  an 
ejectment  at  law,  that  B.  was  tenant  in. 
tail  until  issue  born,  and  his  recovery 
was  good  to  bar  the  charity.  Att,  Gen. 
V.  Suttan^M.  1721.  1  P.  W.  754.  2  Bro. 
P.  C.  382.  Fortesc.  66.  Fitsg.  13.  8 
Mod.  257. 

^3.  A.  by  will,  gave  an  annuity  of  50f ., 
and  100/.  iu  mouey.  to  6.  and  his  heirs, 
and  if  B.  died  without  heirs,  then  to  a 
charit}'.  B.  died  without  issue,  and  then 
testator  died ;  on  a  bill  to  estabhsh  the 
charity,  held,  that  the  devise  being  to 
B.  and  his  heirs,  and  if  B.  die  without 
heirs,  then  to  a  charity,  the  devise  over 
is  void,  and  the  word  heire  shall  not  be 
construed  to  signify  heirs  of  the  body, 
where  the  devise  over  is  not  inheritable. 
And  the  death  of  the  first  devisee  in  the 
life-time  of  the  testator  can  make  no  dif- 
ference, if  the  will  was  void  at  the  making. 
Att.  Gen.  v.  Gill,  T.  1726.     2  P.  W. 

369* 

54.  Testator  made  his  will  in  1725,  and 
kft  his  estate  to  build  a  charity-school 
iind  other  such  purposes.  Hearing  after- 
wards of  the  new  statute  of  mortmain, 
and  fearing  that  his  charitable  disposi- 
tion of  the  estates  would  be  thereby 
avoided,  he  made  a  new  will  in  1738, 
whereby  he  devised  the  premises  to  de- 
fendants and  their  heirs,  without  declar- 
ing any  trust  on  the  face  of  the  will ;  but 
he  subscribed  a  writing,  wherein  he  re- 
pommended  defendants  to  see  his  will 
performed  according  to  the  humble  re* 


towards  all  men,  and  to  bring  the  whole 
affair  to  its  desired  issue.  Testator  soon 
died,  and  his  heirs  at  law  brought  a  hilt 
to  set  aside  this  devise,  as  void  by  the  act. 
These  questions  arose,  whether  there  was 
a  specific  declaration  of  a  trust  for  a  cha^ 
rity,  to  bring  it  within  9  Geo.  2.  c.  36.  of 
mortmain  ?  and  whether  to  bring  it  with* 
in  that  statute  the  trust  must  be  declared 
according  to  the  statute  ot  frauds  ?  and 
next,  whether  the  above  paper  writing 
was  a  sufficient  declaration  within  the 
statute  of  frauds  ?  Ld.  Ch.  said,  the  pre- 
sent case  was  within  the  statute  of  frauds, 
and  observed,  that  devises  to  charities  had 
been  repeatedly  held  to  be  within  thai 
statute,  though  it  had  been  endeavoured 
to  make  wills  not  eiecuted  according  to 
that  statute,  operate  as  appointments,  but 
that  could  never  prevail.  In  all  cases  of 
charity  before  the  court,  it  has  been  held 
that  the  declaration  of  trust  for  a  charity 
meant  to  express  as  the  statute  of  frauds 
directs  ;  and.  his  Lordship  added,  that  if 
a  bare  parol  averment  of  a  trust  for  a 
charity  upon  a  will  was  to  be  allowed » 
the  statute  of  mortmain  would  do  more 
harm  than  good.— As  to  the  next  coiiei* 
deration,  whether  the  paper  writing  was 
a  sufficient  declaration  of  trast  within  the 
statute  of  frauds,  Ld.  Ch.  held  it  was  not, 
though  in  the  case  of  a  feofiment  k  might 
have  been  a  good  declaration  of  a  use.— « 
His  Lordship  offered  to  retain  the  bill 
that  the  heir,  who  was  an  infant,  might 
bring  an  ejectment,  but  the  parties  cliese 
to  have  the  bill  dismissed  without  costs« 
Adlingion  v.  Cawt,  T.  1744.  3  Atk.  14i« 
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Of  Devises  void  in  Mortmain^  and\ 
where  an  Endovnnent  of  Money  is 
so  attached  to  the  Gift  ds  to  stand 
or  fall  with  it» 

55.  Testator,  by  will,  devised  his 
freehold  and  copyhold  lands  to  his  exe- 
cutors in  trust  to  sell,  and  out  of  the 
produce  to  apply  1000/.  to  be  laid  out  as 
a  fund  for  certain  charitable  uses,  which 
he  fuibarc  to  mention,  because  his  exe* 
ct^tors  knew  his  designs.     Testator  then 


bequeathed  all  the  monies  to  arise  by  sale 
of  his  real  estates,  and  all  rents  and  pro* 
fits  until  a  sale,  and  all  his  personal 
estates  subject  to  debts,  to  his  executors 
in  trust,  for  Betblem  and  St  Georgc'a 
hospitals. — Bill  to  establish  this  will 
against  the  heir. — The  heir  pleaded  the 
statute  of  mortmain,  and  set  out  his  title 
as  heir.  Ld.  Ch.  said  there  were  two 
considerations-^lst.  The  constrnction  of 
the  statute— 2d.  The  effect  of  testator's 
will.— His  Lordship  then  took  a  view  of 
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the    act,    which,    he   said,  imports  thiat 

it  shall  not  be    in   the    power    of  any 

person   to  convey  the  lands  themselves, 

and  ne<t,  that  they  shall  not  charge  and 

incumber  them  ;  therefore  no  man  can 

charge  even  lOO/.  on  any  land  to  a  chit- 

ritable  use  by  the  statuu*.     *rhen  as  to 

"^  the  will,  the  donation  was  a  devise,  not 

only  of  ihe  land  itself,  but  of  its  produce, 

and  of  the  rents  and  profits  until  a  sale, 

which  nobody  but  the  charity  could  com-r 

pel ;  besides,  a  devise  of  the  rents  and 

.profits  is  a  devise  of  the  land,  nnd  the 

parson    entitled  to  the  produce   of  the 

land,  when  sold,  might  elect  tojhave  the 

land  itself.     It  if  impossible  such  a  devise 

ean  be  maintained.     Flea  alio wed«     Att, 

Gtn.\.  Lord  Weymfndk^M.nA^.  Amb. 

20. 

56.  I.  M.  by  will,  in  1734,  before  the 
anortmain  act,  devised  particular  lands 
and  his  personal  estates,  to  be  laid  out  in 
land  to  charitable  uses,  l^y  codicil,  in 
trsGy  aAer  the  act,  I.  M.  declared,  that  if 
by  the  mortmain  act  hit  estates  could  not 
pass  to  those  uses,  he  then  devised  them 
to  B.  _By  a  second  codicil,  in  ij^ly  tes- 
tator reciting  that  he  was  advised  his  de- 
vtie  of  the  land  to  the  charity  was  void, 
bequeathed  hb  personal  estate  to  the  cha- 
rit/y  and  the  real  to  B.  Testator  died  in 
February,  1738.  On  a  case  stated  lo  B. 
&•  the  Judges  certified  that  the  estates 
wer^  well  devised  to  B.  by  the  second  co- 
dicil, and  Ld.  Ch.  decreed  the  samo  to 
btaa  accordingly.  Att.  Gen.  v.  Uoyd^  T. 
1747.  3  Aik.  551.  1  Ves.  32.  Vide 
Asfebornliaiii  v.  Bradshaw,  2  Atk.  S6. 

57*  T.  b.  devised  a  copyhold  estate  to 
Q*j  he  causing  1000/.  to  be  paid  to  his 
executors,  and  after  debts  and  legacies, 
tastator  bequeathed  all  the  residuo  of  his 
estates^  freehold,  copyhold,  leasehold, 
&C^  to  a  charity.  The  bequest  to  the 
charity  as  a  charge  on  land,  is  void  by 
the  statote,  and  results  to  the  heir.  Ar- 
ndd  V.  Chapman.  iSau  of  Foundling 
HoMpitedy  T.  1748.    1  Ves.  108. 

58.  H.  W.  by  will,  ip  1734,  devised 
particalar  lands  to  charitable  uses.  In 
1744  he  added  new  trustees  and  con- 
firmed his  will.  The  republication  of 
the  will  by  the  codicil  after  the  statute, 
rendered  the  devise  clearly  within  it, 
and  void.  WUlet  v.  Sandford,  M.  1748, 
1  Ves.  178.  In  Att.  Gen.  v.  Andrews, 
1  Ves.  225.  a  devise  of  copyhold  lands 
not  surrendered  to  the  use  of  a  will  made 
before  the  statttte,  was  held  good,  on  the 
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principles  of  Ashburnliam  v.  Bradshaw, 
2  Atkl  36.  and  Att.  Ueu.  v.  Uoyd,  1  Ves. 
33. 

59.  A  bequest  of  money  to  be  laid  out 
in  laud  for  an  annuity  to  a  niiutster,  to 
preach  an  annuul  seriuon,^to  keep  a  tomb- 
stone in  repair,  and  to  a  corporation  for 
keeping  the  accounts,  held  a  cliaritabla 
use,  and  void  by  the  suitute.  Duruur  v« 
Motteuz,  M.  1749.  1  Ves.  321.'  Vide 
Att.  Gen.  v  Day,  1  Ves.  218.  [ 

Go.  A  mortgagee  in  fee  and  in  posses- 
sion (under  a  h<ib.fac. possess.)  with  lore* 
closure,  by  will,  in  1744,  devUcd  all  tlia 
money  due  to  him  ou  that  mortgage  to  4 
charily,  and  died  in  possession.  Upon 
a  bill  to  establish  the  charityi  M.  R. 
said,  that  the  testatoi  having  both  the 
legal  and  equitable  estate,  his  devise  Uk 
the  present  case  came  within  the  words 
as  well  as  the  plain  intent  of  the  statu ta 
of  mortmain,  and  therefore  his  Honour- 
dismissed  (he  information,  but  without 
costs,  as  it  was  a  new  case*  Att.  Gen.  v. 
Meyrickey  M.  1750.  2  Ves.  44.  On  the 
authority  of  this  ca^e,  Att.  Gen.  a.  Mar* 
tin  was  decided  by  Ld.  Bathurst  in  1776* 
Vide  ctiam  Att.  G^n.  v.  Tompkins^  Amb. 
216. 

61.  IL  directed  her  real  estates  to  be 
sold,  and  her  debts  and  legacies  to  be 
paid  out  of  her  personal  estate,  the  resi- 
due to  her  trustees,  to  be  distributed  in, 
charities  as  her  executors  should  think 
fit,  particulaj'ly  recommending  the  hospi- 
tal at  Bath.  The  trustees  were  desiroua 
to  pay  the  debts  and  legacies  out  of  the 
produce  of  the  real  estate,  so  that  the 
personal  should  remain  entire  to  the  cha- 
rity, std  nm  allocatury  for  it  would  be 
contrary  to  the  express  direction  of  the 
will  to  marshal  the  assets  in  that  mauner ; . 
the  trust  must  either  take  effect  accoiding 
to  the  intent,  or  not  at  ail ;  and  money 
arising  from  real  estates,  must  be  account- 
ed as  real.  Mogg  v.  Hodges^  M.  1760. 
2  Ves.  52. 

62.  H.  devised  the  residue  of  his  real 
and  personal  estate  to  defendant  for  life^ 
with  power,  of  appointment  at  her  deaths 
in  default  of  which,  testator  directed  hia 
trustees  to  erect  in  or  near  York,  an 
hospital  for  the  maintenance  of  as  many 
poor  men  as  the  surplus  of  his  estate  and 
effects  weuld  admit  of.  Bill,  by  th» 
heir  at  law,  against  the  charity.  Per 
Ld.  Gh.  As  the  heir  has  not  tried  the^ 
validity  of  the  will,  nothing  is  left  to  de-  ' 
termine  upon  bat  the  coostructloa.     t|[]|i9 
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remainder  over  of  the  real  estate  is  void  |  Nortkington  stated,  that  this  case  had  no 
bj  the  stalate,  and  the  reversion  in  fee  |  influence  on  his  judgmenti  and  consider- 
belongs  to  plaintiff;  but  as  to  the  residue   -^  -   "^  -       —  '"*'    ' 

of  the  personal,  it  belongs  to  the  charity. 
The  word  ^  erect''  imports  foundation  as 
well  as  building,  so  does  **  erigimw^^  in 
charters.  Vaugkan  v.  Ferrer ^  H.  1751. 
2  Yes.  182. 

£9/ If  a  sum  of  money  is  left  to  trus- 
tees for  a  charity,  they  may  privately  lay 
it  out  in  land,  for  there  is  nothing  in  the 
statute  to  prevent  them  ;  but  if  they  go 
Into  equity,  the  court  will  neither  direct 
iior  encourage  it.  S.  C. 
'  64.  There  is  nothing  in  the  statute  to 
prohibit  monev  beinff  left  to  build  a 
church  or  an  hospital,  &c.  or  to  add  to 
buildings,  so  as  there  be  no  direction  in 
the  will  to  purchase  lands.     S.  C. 

65.  The  words,  *^any  estate  or  inte- 
rest," in  the  statute  of  mortmain,  (l>  Geo. 
2.)  extends  to  leaseholds ;  therefore  a  de- 
vise of  a  leasehold  estate  to  a  charity  is 
void.  Att.  Oen.  v.  ChavtSj  M.  1752. 
Amb.  155.  Ait.  Gen.  v.  Tomkinsy  E. 
1754.    Amb.  216.    S.  P. 

66.  I.  E.  by  wifl,  in  17^3,  gave  his 
debts,  securities,  and  ready  money  to 
trustees,  in  trust,  till  they  could  pur- 
chase land  to  pay  the  interest  of  120/. 
to  the  poor  of  H.  and  willed,  that  as 
soon  as  the  trustees  could  meet  with  a 
suitable  purchase,  they  should  lay  out 
120f.  in  lands  of  inheritance,  to  be  vest- 
ed In  them  for  ever  upon  the  same  trust. 
M.  R.  thought  the  second  clause  directo- 
ry and  not  discretionary  in  the  trustees, 
and  decreed  the  devise  void,  for  be  would 
Hot  go  no  further  than  Grimmet  e.  Grim- 
met,  (Amb.  210.  ei  ante^  sec.  ii.  pi.  32.) 
English  V.  Orde,  T.  1754.  liighm. 
Mertro.  82. 

er.  W.  R  by  wni,  in  1745,  gave  500/. 
to  trustees  to  lay  out  200/r  in  erecting  a 
small  school-house,  and  a  house  for  the 
master ;  the  whole  purchase  and  building 
not  to  exceed  that  sun,  and  the  remain- 
ing 300/.  to  be  laid  out  in  the  purchase  of 
land,  or  on  some  real  security  for  the 
maintenance  of  the  master.  Ld.  Hard' 
noicke  held,  that  the  word  ^  reaP'  must  be 
taken  in  its  known  legal  signification, and 
that  the  legacy,  quoad  the  300/.  was  void ; 
but  as  to  the  200/ ,  if  ai\y  person  would 


•d  such  construction  as  frittering  away 
the  statute ;  and  subsequent  cases,  from 
Pelham  o.  Anderson,  9  Ves.  191.  down 
to  Alt.  Gen.  v.  Manby,  1  Meriv.  327*  (see 
them  collected  by  Mr.  Eden,  in  n  note 
to  Att.  Gen.  e.  Tyndall,  si^^ra,)  have 
given  a  construction  to  the  word  ^  erect,'' 
different  from  that  given  by  Ld«  Hoards 
wicke^  utpra^  and  it  is  now  considered, 
prima  fade  the  testator  roust  be  taken 
to  mean  by  that  word,  that  land  shall  be 
bought. 

68.  Bequest  of  money  to  be  laid  cHit 
under  the  dhvction  of  the  minister  and 
churchwardens  of  R.  to  erect  a  fireo- 
school  there,  is  void,  though  there  wus  a 
piece  of  waste  land  in  the  parish,  on 
which  the  old  free-school  stood ;  but  the 
testatrix  did  not  point  ent  that  by  her 
will,  nor  was  there  any  reason  to  pce« 
sume  she  meant  tt«  Ait*  Oen.'  v.  Uutek^ 
inson  or  Hyde^  or  Cose  of  Royeton  Fret 
School^  T.  1755.  Amb.  751.  1  Bro.  C« 
C.  444.  (n.)  Vide  Ld.  Thuriow*s  com- 
ments on  this  case,  in  Att*  Oen.  »•  Nash, 
3  Bro.  C.  C«  588. 

,  69-  A  legacy  towards  **  the  erecting 
and  endowment  of  a  hospital  for  the 
county  of  D.,''  is  void,  if«  it  be  necessary 
to  purchase  land  for  the  purpose ;  but  it 
may  go  in  aid  of  an  endowment  of  an 
hospital  already  existing.  Foy  v.  JPvy, 
H.  1758.  1  Coi  163.  i  Bn>.  C.  C.  392. 
(n.) 

70.  Where  a  devise  was  proved  to  be 
made  on  a  secret  trust  for  a  charity, 
it  was  held  void,  though  the  devisees  had 
conveyed  the  lands  to  die  charity  upon 
those  trusts ;  and  the  convevances  were 
set  aside.  Edwarde  v.  Ptis,  E.  1759« 
1  Eden  267.  Vide  Boson  9.  Statham,  1 
Cox  17. 

71.  The  object  of  the  statute  is  to  pre* 
vent  new  acquisitions  in  mortmain,  thero- 
fore  money  left  to  build  a  new  parson* 
age-house  is  not  within  the  statute^— 
Glubh  V.  Att  Gen.  T.  1759-  Amb.  373. 

72.  A  lease  for  years  under  the  crown, 
•f  a  right  to  lay  mooring  chains  in  the 
Thames,  is  a  franchise  like  a  market,  and 
an  interest  b  the  inheritance,  therefore  a 
devise  of  such  a  lease  is  void.    Negue  v« 


give  a  piece  of  ground,  the  trustees  might   Coulter^  T.  1759-     Amb.  SGT* 


lay  out  the  money  in  erecting  a  school 
aiid  house  npon  it.  Att,  Gen.  v.  Bowhty 
T,  1754.  3  Atk.  806  2  Ves.  547.  In 
Att  Gen.  v.  Tyndall,  2  Eden  212*  Ld. 


73.  A  devise  to  A.,  B.  and  G.,  and  the 
heirs  of  the  survivor,  which,  by  a  sepi^ 
rate  deed,  of  even  date  with  the  will, 
was  declared  to  be  in  trust  for  a  charhy, 
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was  beld  Toidy  though  no  disdaiatioo  of 
trust  was  executed  by  three  witeeaaes, 
acoordieg  to  the  atat.  of  Frauda*  £aaaii 
▼•  Staikam^  M.  17^.  1  Cux  l6b  Vkk 
Adtiogton  v.  Caon,.  3  Atk.  141.  IM. 
Att.  Geo.  V.  Spilletty  cited  ia  1  Cox  1!K 

.  74*  Devise  of  freeholds  aad  leeaeholda 
to  be  sold,  and  thereout  to  buy  froeodi 
and  erect  an  alms-hoosey  aod  the  inesidoe, 
together  with  all  tbe  persoaal  estate,  to 
bf»  laid  out  io  laud  for  ka  eodowoieot. 
The  devise  of  the  laods  being  void  under 
tbe.«tatnte  of  mortauun,  the  M*  tU  do* 
creed,  that  if  the  tniateea  colild  obtain 
by  gift,  m  piece  of  grouod,  they  might 
erect  thereon,  (on  the  authority  of  Att. 
Gen.  e.  Bowies,  osie,  pU  67»)  On  ap- 
peal, Narthwgi0Mj  C.  held  tbe  gift  of  tJie 
general  reaidne  of  the  peraonal  estate  as, 
void,  as  being  given  to  be  laid  ovt  in 
lands,  and  distinguished  this  case  from 
Alt.  Gen.  a.  Bowles,  for  in  that  eese.  the 
tmatees  were  only  to  erect  ainis-hooses, 
whereas  in  th^  preaeat,  tbey  were  to  buy 
the   land;  and  therefore  reveifsed  that 

Ertofthe  decree.  Att.  Cfmuv*,  TyndaU^ 
1764.  2  Eden  WT.  Amb.  614.  It  is 
now  clearly  established,  that  unless  the 
testator  distioctly  points  to. some  laad 
already  in  mortmain,  the  court  wHl  un- 
daretand  Um  to  mean,  that  an  inierest  in 
laad  is  to  be  purchased^  and  the  gift  is 
not  good.  See  the  caaes  collected,  2  Eden 
214.  (a.) 

75.  R.  H.  by  will,  before.the  statute, 
gave  aU  his  personal  estate  to  be  laid  out 
in  land,  and  settled  to  charitable  ases. 
After  the  statute  he  made  a  codicil,  (not 
attested,)  gave  a  few  legacies,  confirfned 
his  will,  ami  died.  Per  ctar.  Tbe  codicil 
in  this  case  altered  the  reitWaiuii,  and 


onoad  the  personalty  made  a  new  will, 
for  the'  confirmation  of  the  will  was  a  aew' 
publication.  The  bequest  of  the  person- 
alty to  the  charitable  use  was  held  void. 
Ait.  Oen.  V.  Htartwdlj  T.  17^-  Amb. 
431.  2  Eden  234. 

76.  Testator  devised  land  charged  with 
charitable  aad  superstitious  legacies;  they 
are  void  in  mortmain,  and  shall  aiok  into 
the  eatate  for  tbe  benefit  of  the  devisee. 
/odbMi  V.  Hwriock^  M.  1764.  2  Eden 
2&,  Amb.  487. 

77«  A  charge  upon  a  personal  estate  to 
build  aad  endow  an  hospital,  upoa  land 
not  already  in  mortmain,  Is  void  by  the 
natute.  Pdham  v.  AMderson,  M.  1764. 
2  Eden  296.  Vide  Alt.  Gen.  v.  Tyndall, 
*V-pl.  74. 


73.  BequesT  of  the  residue  of  teatator'a 
effects,  mortgages,  bonds.  See*  to  a  cha* 
rity ;  the  mortgages  in  this  case  were  for 
years,  bat  still  they  are  an  interest  in 
land,  and  the  gift  as  to  them  is  void,  but 
tha  eoart  ordered  the  mortgage  money 
to  be  applied  ta  tlie  first  phce  to  pay' 
debts.  Att.  Gtn.  y.  CmUmdl^  M.  176& 
Amb.  685. 

79*  Bequest  of  money  to  the  corpora- 
tion of  Queen  Anne's  bounty,  to  augment 
poor  vicarms,  is  void  by  the  statute  of 
mortmain,  lor  the  corporation  are  bound 
by  their  rules  to  lay  out  their  donations 
k  land.  Widmore  v.  Woodrufej  M» 
1766.  Amb.  636w  1  Bre.  C.  C.  13.(o.) 

80.  Lega<^'  of  1(KM.  to  arise  by  sale 
of  testater*s  real  estate,  to  bring  water  op 
to  a  town,  for  tbe  use  of  the  inhabitants 
lor  ever.  This  is  a  charitable  as  well 
as  a  paUie  use,  and  void  by  the  statnte.r 
Jo9u  r.  WiUiame,  T.  1767.  Amb. 
561. 

31.  Devise  of  land  in  remauMler  to  a 
body  corporate,  mi  truat  for  teatator's  ne- 
phews and  aiecea^  and  their  chUdiOa,  ^c. 
Per  eartaai,  though  the  devise  to  die  cor- 
poration is  void  at  law,  yet  the  trust  is 
sufficiently  created  to  ftistea  itself  upon 
any  estate  the  law  may  raise.  Decreed, 
the  heir  is  a  trustee  to  the  uses  of  the 
will.  Smdey  v.  Cltkmakert*  Co.  T. 
1730.  1  Bro.  C.  C.  31. 

32.  A  bequest  for  preadiiog  a  sermon 
on  Aseeasion-day,  ibr  kee|»lng  the  chimes 
oi  tlie  church  in  repair,  and  for  a  payment . 
to  he  made  to  tha  singers  in  the  gallery 
trf*  the  church,  are  alk  bequests  to  charita- 
ble uses  whhin  43  Eliz.  IWasr  v.  Og- 
den,  H.  1737-  1  Cox  316. 

33.  Devise  of  fireeheld  houses  to  eight 
poor  persons,  in  the  parish  of  M. ;  the 
gift  being  void  in  mortmain,  a  personal 
fund  .attached  to  the  freehold  eras  held 
void  also,  and  the  court  ceuld  net  apply 
the  gift  ta  any  other  puspose.  Att.  Cfen, 
V.  OoMingj  M.  1738.  2  Bro.  C.  C.  423. 
In  Att.  Gen.  r.  Boultbee,  2  Yes.  jun.  330. 
Ardem^  M.  R.  doubted  this  case,  but  fuUy 
established  it,  upon  a  review  of  all  the 
cases,  in  Att.  Gen.  v,  Whitchurch,  3  Yea. 
141. 

34.  TesUtor  gave  a  legacy  to  a  charity 
^Mo  be  raised  out  of  his  real  estate;*' 
this  is  void  in  mortmaib.  Afterwards, 
by  codicil,  he  gave  a  less  legacy  ^  ia»  , 
stead  thereor'  to  a  different  charity. 
The  codicil  only  alters  the  qtuaUun^  of  •< 
the   legacy,  and  not  the  fund  out   of 
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tifiht  Operation  oftht  Statute  of  itortmain^ 
which  It  h  payable.     The  legacy  by  the   141.     This  case  was  decided  oo  the  aa« 


eodicil  is  treid  also.  Luteft-v.  Mojfnardy 
1791.  S  Bro*  a  C  23^  1  Vesw  jan. 
279. 

S5.  Residue  of  a  personal  estate  given 
"by  testatrix  to  trustees  ^  to  cause  to  be 
erected  and  built  a  dwelling  house,  to  be 
appropriated  for  the  iian  of  a  scbcMl- 
house ;"  and  testatrix  directed  and  eas- 
pbwered  her  trustees  to  buy  land,  for 
that  purpose.  The  trustees  purchased 
land  with  their  own  moneys  which  they 
Offered  to  give  to  the  charity.  Oo  d«»- 
murrer  held,  that  the  legacy  was  void. 
M.  Gen.  v.  Naek^  T.  h792.  3  Bro.  C«  C. 
538. 

86.  A  conveyance  of  land  to  a  ehari* 


ihoriiy  of  Ati.  Gen.  9^  Gouldiogi  2  Bre* 
C.  C.  423.  m/e,  pi.  83. 

90.  ^idement  of  the  wife's  estate,  an 
the  husband  and  wife  or  the.  survivor 
should  afipoiat ;  and  in  default,  to  tha 
beirs'of  tlie  hasband.  The  wife  survived, 
and  apfiotnted  to  a  charity.  Decreed,  to 
fbe  heirs  of  the  btuband.  AtU  Ottu  V. 
lV4trdy  E.  I7i>7*  3  Ves.  827. 

91.  Bequest  ^to  the  society  lor  in*' 
creasing  clar$:ymett*s  livings  in  England 
and  Wales,  (or  the  perpetual  purpose  of 
increasing  their  livings."  Per  emrimm^ 
as  Qoeen  Anne's  bounty  alone  answers 
this .  <iescription,  the  brqoest  must  bo 
void  by  the  rules  of  that  corporation. 


tablo    use,    enrolled  within  the  time  li- 1  MiddiHon  v.  Gitkeraw^  E.  1793.    3  Ves* 
mited  by  the  statute  of  9  Geo.  2.  c.  56.  is  1734. 


not  void  by  reason  of  any  reservation  to 
the  grantor  of  a  power  of  regulating  the 
charity.  It  is  sufficieat  that  the  deed  is 
e^Guted  by  the  grantor  at  the  time  of  the 
enrolment,  and  it  need  not  be  executed 
by  the  fraotees :  Held  atso^  that  a  be- 
quest of  money  to  be  laid  out  in  land,  and 
applied  te^  a  charitable  use,  but  until  an 
eligible  purchase  can  be  made,  to  be  hi  id 
out  at  interest,  and  the  interest  .ipplied 
in  the  same .  manner,  does  not  give  any 
alternative  to. the  trustees,  but  is  void  by 
the  statute.  And  so  is  a  bequesH  made  in 
favour  of  two  persons  by  name,  if  given 
to  them  for^officiatrng  in  a  charity  void  by 
the  statute.  Grieves  v.  CasCf  T.  17924 
2  Cox  301.  4  Bro.  C.  C.  €7.  1  Vesljun. 

87*  A  freepMn  of  London  devised  the 
residue  of  his  real  and  personal  estates 
to  be  laid  out  itt  land  for  a  charity.  The 
devise  is  void  ;  for  the  privilege,  by  the 
custom,  extends  only  to  lands  within  the 
city.  Middleion  v.  Caier^  T.  1793.  4 
Bro.  C.  C.  409. 

83.  Bequest  of  real  and  personal  estate 
to  a  trustee  to  take  a  bouse  for  a  school 
to  educate  childreo  of  particular  persons, 
Bud  ether  children,  is  good  as  to  the  par- 
ticular obiects,  but  bad  as  a  general  per- 
manent charity.  BUmdford  v.  TheuJce- 
rMy  or FaekerOl^  2  Ves.  jun.  238.  4  Bro. 
C,  C.  394. 

89.  A.  devised  four  freehold  tenements 
to  the  churchwardens  of  S.,  to  be  after 
the  manner  of  alms-bouses,  and  he  be- 
qqeathed  2000f.  stock  as  an  endowment. 
The  devise  is  void,  and  the  endowment  is 
so  attached  ta  the  gift  as  to  fall  with  it. 
.ftt.  Ocff.  V.  WkitckurcJ^,  T.  1796.  3  Ves. 


92.  A  charity  legacy  seeored  by  a 
mortgage,  is  void  bv  the  statute.  White 
V.  Evane^T.  1798. '4  Ves.  21. 

93.  Legacy  to  the  trustees  of  a  chapel 
for  protestant  .dissenters,  to  be  applied 
by  them  towards  discharge  of  a  mor^ge 
on  the  chapel,  is  void  by  the  statute. 
Corbynv.  French,  H.  1799-  4  Ves.  418. 
So  is  a  bequest  of  money  to  enable  tha 
trustees  of  a  charity  to  complete  a  con- 
tract for  the  porchase  of  land.  S.  C. 

94.  A  sum  of  money*  secured  upon 
mortgage  of  turnpike  tolls,  is  an  intere&t 
in  land,  and  within  the  statute ;  but  there 
is  another  sort  of  toll  which  gives  no  right 
at  all  in  the  land,  and  that  is  a  toll  tho- 
rough. Kneipp  v.  WiUiamofy  E.  1798. 
4  Ves.  430.(n.)  Vide  etiam  Finch  v. 
Squire,  9e^^,  pL  101. 

9-'^.  Uevise  of  freeh«>ld  houses  to  be 
sold,  and  after  payment  of  debts  and  ler 
gaeies,  the  residue  of  the  money  to  be 
appropriated  to  the  improvement  of  the 
city  of  Bath.  This  is  void  by  the  sUtute. 
Hawae  v.  Chapman,  b.  1790.  4  Ves, 
542.  So  are  bonds  of  commissioners  of 
a  turnpike.  S.  C. 

96.  Trust  by  will  ibr  building  a  chapel 
where  it  may  appear  to  the  executors  to 
be  most  wanted;  if  any  overplus,  to  go 
to  the  support  of  a  faithful  gospel  aainis* 
ter,  not  exceeding  20/.  j^cr  ann.  ;  and  if 
any  further  surplus,  then  to  go  to  such 
charitable  uses  as  the  executor  shall 
think  proper.  The  whole  trust  is  void» 
both  as  to  the  real  and  peraooal  estate, 
for  the  testatrix  cootemfdaled  no  residue 
but  what  should  be  eonstiluted  by  nctu* 
ally  building  the  chapel.  Chapman  r. 
Brovn^  T.  1801.  6  Vtis.  404. 
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87-  Trust  of  real  and  personal  estate 
hj  willy  for  the  purpose  of  establisbiog 
a  perpetual  botauical  gardeo,  declared 
void,  upon  the  expression  of  the  tes- 
tator, that  be  trusted  it  would  be  a 
public  benefit.  Townley  v.  BeimtUf  T. 
ISOl.  6Ves.  )94.  Vi<ie  Wheldale  V. 
J*jirtridge,  5  Ves.  388.  aud  the  cases  there 
referred  to. 

9&  A  bequest  for  re*buildiag,  repair- 
ing, altering,  or  adding  to,  and  improving 
alms-houses,  is  valid  to  the  extent  of  any 
application  upon  the  land  already  in 
raortroaia,  but  it  is  bad  so  far  as  any  ad- 
ditions are  to  be  made  by  acquiring  any 
other  land.  Ait.  Oen.  v.  Parwonsj  H. 
1803.  8  Ves.  186. 

99.  A  bequest  to  ^  erect^'  a  charitable 
foundation,  imports  that  land  is  to  be 
bought,  unless  the  testator's  will  mani- 
fests a  purpose  that  is  lo  be  otherwise 
procured.     S.  C.  ibid.  191* 

100.  A  legacy  to  build  alms-houses, 
and  purchase  ihe  ground,  with  a  resi- 
duary bequest  to  a  charitable  societyi 
(not  having  any  lands  in  mortmain,  oor 
any  endowment,)  provided  they  will  fur- 
nish a  piece  of  ground  whereon  to  build 
the  houses,  taking  the  management,  and 
if  not,  substituting  trustees,  with  a  di- 
rection to  procure  a  piece  of  freehold 
ground.  The  whole  was  held  void  as  to 
the  primary  object,  under  the  statute  9 
Geo.  2.  c.  36.  being  to  purchase  land 
whereon  to  build  the  alms-houses,  or  at  ^ 
least  land  already  in  mortmain  not  being 
distinctly  pointed  out ;  and  as  to  the  se- 
condary object,  though  alone  it  might 
have  been  good,  yet  the  principal  object 
with  which  it  was  connected  failing,  it 
must  faU  with  it.  AtU  Gen.  v.  Dams,  T. 
J  804.  9  Ves.  535*  FtWc  Chapman  ». 
Brown,  6  Yeu  404.  Attorney  General 
9.  Whorewood,  6  Ves.  194. 

101.  Money  secured  by  assignment  of 
the  poor  rates  and  county  rates,  is  within 
the  statute  9  Geo.  2.  c  36.  |ind  there- 
fore cannot  pass  under  a  beqiest  to  a 
charity.  Finch  v.  Squire^  T.  1^4.  10 
Ves.  41 .  Vide  $tiam  Kuapp  v.  W'dliams, 
an/f,  pi.  94. 

102.  A  devise  o^nl  estate  to  be  sold, 


tate.  upon  trust,  to  be  laid  out  in  lands, 
or  the  funds,  for  the  maintenance  of  a 
charity  in  Scotland,  b  void  as  to  the  pro* 
duce  of  tha  real  estate,  but  good  as  to 
the  personal  property,  by  the  effect  of 
the  pption.  Ctfrl><  v.  HuttoHf  E.  1808. 
J  4  Ves.  527- 

103.  A  bequest  of  money  to  clothe 
poor  children  educated  in  the  nunnery 
schoei  of  W.  would  b«  void  in  England, 
as  contrary  to  public  policy  and  the  sta* 
tute  of  Edw.  6.;  and  so  would  a  bequest 
of  money  to  purchase  or  build  a  house 
for  twelve  reduced  gentlemen,  as  contrary 
to  9  Geo.  2. ;  but  not  so  in  Ireland,  for 
these  statutes  do  npt  extend  to  Ireland. 
AU.  Oefu  V.  Power^  E.  1809*  1  Ball  8s 
Be.  150.  154.  Et  vide  S.  G.  mere  fully 
stated,  p09ty  sec  vi.  of  this  .title.  Viae 
etiam  Carey  e.  Abbot,  7  Ves.  490. 

104.  The  statute  of  Mortmain  does 
not  extend  to  the  colonies,  for  the  ob- 
ject of  that  statute  was  wholly  political, 
and  was  intended  to  have  only  a  local 
operation.  Neither  are  alienations  in 
mortmain  ifiier  vivos  prohibited,  though 
they  are  regulated,  by  the  statute,  it  re- 
quiring them  to  be  enrolled  in  the  court 
of  Chancery  in  England.  A  real  estate, 
therefore,  or  the  money  produced  by 
the  sale  of  a  real  estate,  in  Grenada, 
may  be  devised  to  a  charitable  use.  Att. 
Qen.  V.  Btewariy  £•  1817*  2  Meriv. 
143.  163. 

105.  Testator,  after  giving  the  residue 
of  his  personal  estate  lo  trustees  for  the 
perpetual  endowment  of  two  schools,  then 
proceeds  to  ^  recommend"'  his  trustees 
at  a  convenient  time  to  lay  out  ihe  mo- 
ney, when  collected,  in  the  purchase  of 
freehold  lands,  to  effect  the  above  purpose. 
Although  the  gift  of  the  personalty  would 
be  a  valid  bequest,  yet  the  word  '*  re- 
commend'^  is  imperative  on  the  trus- 
tees, and  leaves  them  no  discretioul^  un- 
less there  be  in  some  other  part  of  the 
will  an  express  option  given  to  lay  out  the 
money  in  the  way  recommended,  or  not. 
The  bequest  is  therefore  void.  Kxrk* 
hank  v.  Hudson^  E.  1819.  7  Price  21 1* 
Vtde  Malim  v,  Keighley,  2  Ves.  338. 
f>29.     As  to  the  construction  of  ^  recom* 


auj  the  produce,  ^i^i.th^  personal  es- }  mend,'^ «t(fe  post,  tit#  Wordi^ 
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S^itr9titi(nu  or  impoHUc  Ihei.    Applicatim  to  other  Vies. 


Of  Devises  or  Appointments  good  as 
to  Gifty  yet  void  as  to  the  Use.  And 
herein  of  altering  or  diverting  the 
same  to  purposes  ejusdem  geaerU* 


106.  Bequest  of  600i.  to  sixty  ejected 
ministers.  The  use  of  this  charity  is 
void*  but  Bot  the  charity  itself*  The 
use  being  voi^y  the  king  gave  the  money 
tovards  building  Chelsea  Hospital*  But 
Lord  Keeper  thoo^t  it  should  go  eodem 
genere^  and  appointed  it  to  maintain  a 
chaplain  at  Chelsea.  Ait.  Oen.  v.  Baxter 
T.  1684*  1  Yern.  343.  8ed  vide  Att. 
Oen.  0.  Hughes,  2  Fern.  102^.:  which  is 
a  branch  of  S*  C,  by  which  it  appears 
that  Lord  Keeper's  decree  waa  reversed, 
and  the  money  distributed  according  to 
the  doner's  will.  Vide  etiam  Moggridge 
9,Thackwell,  1  Ves.  jun.  469.  where  Ld. 
Tkmrlow  said^  that  thia  case  perhaps 
vottld  not  be  followed. 

lOf .  I.  S.  by  will,  gave  an  exhibi- 
tion to  maintain  Scotchmen  iii  Oxon,  to 
propagate  the  doctrine  of  the  English 
church  there.  It  was  insisted  that  this 
charity  cannot  take .  place  expressly, 
presbytery  being  established  in  Scotland 
by  act  of  parliament :  yet  the  substance 
may  be  pursued|  and  ought  to.be  per- 
formed cypres. — This  is  only  a  note  of  a 
case,  and  the  decree  does  not  appear. 
Ait.  Gen.  v.  Guise,  £.  l692.  2  Vera. 
266. 

108.  Bill  to  establish  a  charity  given 
by  a  codicily  by  which  testator  devised 
his  residuoi  ^  for  encouraging  such  non- 
conforming ministers  as  preach  God's 
word  in  pUcos  where  the  people  are  not 
able  to  allow  them  sufficient  and  suitable 
maintenance^  and  for  encouraging  such 
as  are  designed  to  labour  in  God's  vine- 
jrard  aa  di^nlers.''  TesUtor  appointed 
two  pmont  fo  dispose  of  his  charity; 
both  of  whom  died  in  his  life-time.  Per 
curiam^  tlioogh  this  is  a  lapsed  legacy  at 
law|  yet  in  e<tuiqr  it  sobsisU :  and  the 
substance  of  the  charity  remains :  and 
there  is  sufficient  evidence  of  the  testa- 
tor's intent  to  maintain  it  under  43  Elia. 
c.  4.  Upon  tl|e  next  point,  Ld.  Ch. 
thought  this  was  not  a  seperstitious  use 
within  1  Gdw.  6.  c.  14.  Non-conform- 
ing ministers  and  dinenteii  bore  mean 


such  Protestant  dissenters  as  act  under 
the  Toleration  Act  of  1  W.  &  M.  c.  18. 
Decreed,  the  residtmm  to  be  disposed  of 
in  preseniii  and  not  in  a  perpetual  cha- 
rity. Att.  Gen.  v.  Hickman,  1792. 2  KeU 
34.  pi.  24. 

109.  E.  P,  (a  JeW;)  gave  12007.  to  et* 
tablish  zjesvba^  or  assembly  for  reading 
the  Jewish  law.  Per  euriamf  this  is  in 
itself  a  charity,  though  contrary  to  the 
policy  of  the  law :  and  the  bequest  is  in 
the  dispell  of  the  crown.  Nots^  it  ap* 
pears  the  king  gave  this  legacy  to  the 
Foundling  Hospital.  Da  Costa  v.  Depas^ 
T.  1754.  Amb.  228. 

110.  The  college  of  Willianl  and  Mary 
in  Virginia,  who  were  appointed  admi* 
nistrators  of  certain  charities  in  America 
bv  the  donor's  will,  and  incorporated  by 
charter,  frejg^n.  W.  &  M.)  having  become 
subject  to  a  foreign  power,  and  being  no 
longer  a  corporatioui  a  new  scheme  must 
be  laid  before  the  master  for  the  r^;u- 
lation  of  the  charity  :>  for  where  a  trust 
for  the  advancement  of  Christianity  (from 
local  incidents)  is  in  want  of  objects,  the 
whole  must  be  appointed  de  novo,  Att. 
Gen,  v.  London  City.  Case  of  Hon,  Ro* 
bert  BoyWs  Charity,  M.  1790.  3  Bro. 
C.  C.  171.  1  Ves.  jun.  243. 

in.  A  legacy  was  given  to  Protestant 
dissenters  to  pay  off  a  mortgage  on  their 
chapel,  wbicn  being  void  by  the  statute, 
they  contrived  other  means  to  pay  it  off. 
The  court  would  not  say  the  money 
might  not  be  employed  In  repairing  the 
chapel,  but  it  could  not  be  applied  to 
any  other  purpose.  Corbyn  v.  Prench, 
H.  1799- 4  Ves.  418. 

112.  Legacy  to  such  purjioses  as  the 
superior  of  a  convent  or  her  successor 
mayjudg^  most  expedient.  Voic}  as  a 
superstitious  use.'  Smart  v  Prujean,  M. 
1801.  6  Ves.  567.  Vide  De  Garrein  e. 
Lawson,  4  Ves.  433. 

113.  Residuary  bequest  for  the  pur- 
pose of  educating  and  bringing  up  poor 
children  in  the  Roman  Catholic  faith,  is 
void :  yet  the  fund  does  not  go  to  the 
next  of  kin  ;  but  is  in  the  disposition  of 
the  crown  to  some  other  charitable  use 
by  sign  manual.  Cory  v.  AbboU,  T.  1802, 
7Nes.  490. 

114.  The  statute  1  Edw.  6.  c«  14. 
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Sigftrtiiwus  or  impolitic  Uses. 

rtlatM  ooly  to  saperstitioas  uses  of  a 
particular  description  then  ezIsUog.  S.  C. 
495. 

115.  Testatrix  bequeathed  tlie  residue 
of  her  personal  estate  for  the  use  of  the 
Welsh  Ctrculatlog  Charity    SchoolS|  as 
long  as  they  should  contioue ;  and    for 
the  increase  and  improvement  of  Chris- 
tain  knowledge,  and    for  promoting  reli- 
gton,  and  to  purchase  bibles,  and  such 
oth^  religious    books,    pamphlets,   and 
tracts,  as  her  trustees  should  think  fit,  to 
go  to  the  same  uses  with  those  already 
bought,  and  to  be  kept  by  her  servants 
in  a  freehold  house,  devised  by  the  tes- 
tatrix to  trustees  for   them    during  life, 
mnd  for  that  purpose  :  upon  a  bill  to  es- 
tablish this  charity,  the  master  reported 
several  necessary  regulations,  when  the 
cause  comine  on  for  further  durections, 
Ld.  Ch.  said,  that  the  testatrix  clearly 
thought  that  the  charity  might  be  discon- 
tinued before  the  death  of  the  servants 
she  appointed  to  live  in  the  house,  but 
oieaiit  that  the  charity  should  be  main- 
liiiDed  as  long    as  her  property    would 
sapport  it.  The  establishment  of  a  school 
•f  tsis  sort  is  to  be  regarded  with  great 
jealousy,  c6nducted  under  no  authority, 
the  master  not   licensed,   the  nature  of 
the  books,  except  bibles,  not  ascertained « 
and  thp  residence  of  persons  sent  todif. 
ferettt  parts  regulated  upon  a  system  con- 
trary to  the  establishment  of  this  country, 
whioh  gives  the  schoolmaster  a  connf'c- 
tion  with  the  place  for  life*    When  we 
see  the  use  that    is  made    of  itinerant 
plreachers  especially   allotting  to  each  of 
tiiem  a  temporary  residence  which  makes 
uem  more  mischievous  than  they  would 
be  without  such  a  system;  a  great  deal 
is  to  be  guarded  against  before  the  court 
can  countenance  the  plan,  but  if  no  other 
sbjection  can  be  made,  it  is  hard  to  say 
there  is   not  enough  in  the  will  to  show 
the  general  intention  and  charitable  pnr- 
p«Me  of  promoting  Christian  knowledge, 
and  it  would  not  be  difficult  to  decide 
whether  this  system  shall  be  permitted 
te  go  sn  under  no  other  checks  than  it 
provides,  or  whether  this  coiirt,  looking 
at  the  object  of  the  institution,  would  se- 
.  core  that     oliject,   by   applying    those 
guards  and  checks  which  the  law  applies 
to  interests  of  a  similar  nature.     In  the 
'  way  of  that  general  question,  his  Lord- 
ship knew  no  case  except  Brown  v.  Yeall, 
^stated  7  Ves.  50^    n.)   in  which  Lord 
Tkurlaw^s  opinion  was,  that  testator  not 


Application  to  other  Uus» 

having  given  this  court  mors  of  sp^ 
cjfic  direction  as  to  the  nature  of  th* 
books  to  be  purchased  and  circulated^ 
than  that  they  were  to  be  such  .as  nsay 
have  a  tendency  to  promote  the  interests 
of  virtue  and  relision  and  the  happiness 
of  mankind^  had  not  given  direction 
enough;  and  therefore  Lord  Thurlom 
held  the  next  of  kin  entitled  ;  but  this  is 
not  exactly  that  case,  for  in  that  caso 
bibles  were  not  mentioned.  Here  Ld^ 
Ch.  felt  himself  bound  to  say,  that  wIm- 
ther  there  was  more  or  less  objection  to 
the  words  ^  other  religiotts  books  and 
tracts''  there  is  a  denotation  of  a  religious 
purpose  to  which  the  fund  mav  be  ap- 
plied, with  an  option  how  it  should  b* 
applied^  and  he  must  execute  one  term 
of  that  option.  Next,  it  was  objected, 
that  testatrix  contemplated  a  cl|arity  to 
have  continuance,  and  did  not  mean  that 
otherwise  it  should  be  devoted  to  any 
charitable  purpose.  On  the  whole  tea* 
tatrix  contemplated  the  two  events,  tha( 
it  miefat  or  might  not  have  csntinuanee^ 
for  wnen  it  subsisted  upon  contributiion^ 
it  could  only  last  as  long  as  the  subscrip* 
tions,  and  she  meant,  looking  to  the  con- 
tinuation of  the  spbscriptions,  but  know- 
ing that  they  might  fail,  that  it  should^ 
last  as  long  as  her  personal  estate  could 
support  It— that  is  no  objection,  but  she 
meant  more ;  she  has  provided  for  cha- 
ritable purposes  unconnected  with  her 
own  object,  and  the  distribution  of  books 
for  promoting  Christian  knowledge  is  so 
expressed,  that  she  could  not  mean  her 
purpose  to  fail,  if  the  particular  mode  as 
to  the  Welsh  schools  could  not  take 
effect :  if  those  charities  therefore  ceased 
the  property  must  be  applied  to  the  cha- 
rity to  which  testatrix  adverted.  Ld.  Ch* 
next  considered,  whether  the  charity, 
whatever  it  be,  is  so  engrafted  into,  con- 
nected with,  and  placed  upon,  an  esta- 
blishhient  in  real  property,  that  the  cha- 
rity cannot  subsist  Testatrix  meant  that 
her  freehold  house  should  be  subservient 
to  the  distribution  of  her  books,  but  it 
is  not  necessarily  connected  with  that 
purpose,  for  the  will  contemplates  the 
time  when  the  charity  might  continue, 
and  the  house  be  no  longer  applicable  ; 
and  next,  that  as  the  charity  might  not 
continue,  she  meant  to  give  her  property 
generally  to  purposes  connected  with  a 
scheme  for  promoting  Christian  Icnow- 
ledge.  Upon  the  wbolo  there  is  not 
enough  to  bring  this  case  within  the  an- 
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ihonty  of  those  where  the  principal  de- 
vise of  the  land  having  failed,  the  be- 
quest of  the  persooal  property  is  so  con- 
nected with  it  that  it  must  fail  also; 
there  is  enough  lo  this  will  to  give  the 
personal  property  to  charitable  purposes 
connected  with  the  plan  of  promoting 
Christian  knowledge ;  Ld.  Ch.  directed 
a  scheme  to  be  proposed,  proper  regard 
being  ha^  to  the  sort  of  charity  which 
testatrix  had  contemplated,  viai.  the 
Welsh  Charity;  his  Lordship  said,  the 
Master  will  fail  in  executing  the  poipose 
of  the  court,  if  be  does  net  attend  to  the 
circumstances  how  far  it  is  necessary  to 
place  checks  upon  such  an  institution  in 
order  to  make  it  conformable  to  the  es* 
teblishments  of  the  country,  a»  they 
provide  for  the  propagation  both  of  re- 
ligion and  learning.  An  unli^*ensed 
school  would  not  be  consistent  with  that 
view  which  this  court  ought  to  take  of 
such  an  institution;  carrying  it  into  effect 
in  the  execution  of  such  a  plan.  Att. 
Gen.  V.  Stepney y  T.  1804.  10  Ves.  22. 
Vide  Moggridge  n»  Thackwell,  7  Ves. 
50*  (n.)  where  the  case  of  Brown  t;. 


Yeail,  is  mentioned,  which,  seo  post,  pL 
164. 

J 16.  If  land  or  money  be  properly 
given  ^^for  maintaining  the  worship  of 
God,''  without  more,  the  court  will 
execute  the  trust  in  favour  of  the  es- 
tablished religion.  But  if  it  be  clearly 
expressed  that  the  purpose  is  that  of 
maintaining  dissenting  doctrines,  so  long 
as  they  are  not  contrary  to  the  law,  the 
court  will  execute  the  trust  according  to 
the  express  intention.  And  where,  as  in 
this  case,  the  intention  clearly  appears 
aliunde^  though  not  expressed  in  the 
trust  deed,  the  court  will  abo  carry  the 
manifest  design,  of  the  founder  into  exe« 
cutlon,  so  far  as  is  consistent  with  law. 
Att.  Qen.  r.Pearson^T.  1817.  3  Merlv. 
409. 

117*  The  principle  of  public  policy 
does  not  extend  to  the  case  of  dissenters^, 
so  as  to  preveSt  the  court  from  sanction- 
ing the  appointment  of''  a  minister  to  a 
congregation  for  a  limited  period  (and 
not  for  life,)  provided  such  be  the  usage, 
of  the  members,  or  the  provisions  of  the 
original  trust.  S.  C.  ibid.  402. 


CHARITABLE  USES  V. 


Uncertain  Devises  or  Appointments.     Want  of  Olyccts* 


fn  tohom  the  Nomination  of  Objects  shtdt 
resty  in  Cases  of  Ambiguity^  Uncer- 
taintyy  or  Defect  in  the  Description 
of  the  Detnseesor  Appointees. 

118.  Testator  charged  a  manor  with 
1000/.  to  be  raised  out  of  ttie  profits,  and 
to  be  applied  to  such  charitable  usea  as 
lie  had  by  writing  under  his  hand  for- 
merly directed.  No  such  writing  could 
be  found  ;  and  the  heir  was  in  posses- 
Mon.  Bill  by  Christ's  Hospital,  alleging 
expressions  of  testator's  partiality  to 
them,  and  that  his  majesty  had  declared 
the  legacy  should  be  laid  out^or  their 
booeftt.  Per  curiamy  as  the  writing  can- 
not be  found,  the  king  may  appoint. 
Decreed,  the  money  to  be  applied  ac- 
cording to  his  majesty's  appointment. 
Att,  Gen.  v.  Siderfin,  H-  1683.  1  Vern. 
224.  1  Eq.  Ab.  96.  2  Freem.  330. 

119.  If  a  man  bequeathes  a  sum  of 
money  to  such  a  charitable  use  as  ho 
shali  by  codicil  direct|  and  he  directs 


none,  the  court  may  appoint  at  pteasure  f 
but  if  the  testator  mentioaa  a  particular 
object,  as  a  school,  And  does  not  name  it,* 
the  court  c^n  only  appoint  to  a  school 
Anon.  Ml.  1702.  2  Freom.  26K 

120.  I.  S.  by  will  gave  his  exectKoni« 
2000/.  to  be  disposed  of  by  ihem  ^  to 
his  poor  relations,  not  provided  for  by  • 
his  will,  according  to  their  discretion  and  ' 
conscience."    It  was  contended  that  the 
statute  of  distributions  should  be  the  rale 
in  this  case :  but  the  court  would  not  re- 
strain it  even  to  the  second  degree,  nor  - 
take  from  the  executors  their  discretion- 
ary power,  but  only  take  care  that  they 
do  not  abuse  it.    Anon.  E.  1709.  2  Eq. 
Ab.  190.  pi.  3. 

121.  A.  gave  a  legacy  to  the  poor  of - 
two  hospitals  in  C*  (naming  them,)  and 
by  codicil  gave  5/.  ver  ann,  ^<  to  M  and 
every  the  hospitals.''  Testator  lived  and 
died  at  C.  Held  to  be  intended  for  all 
the  hospitals  in  C,  and  not  to  extend  to 
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oi^e  ft  iftile  om  of  the  town,  though  of  the 
Mine  tbuudatioo,  and  governed  by  the 
fame  statutes.  Alastert  v.  Masitrs^  £. 
iri  8.     1  P:  VV.  425. 

122.  A  graat  of  land  to  a  charitable 
use,  viz.  *'  that  as  .many  of  the  inhabitants 
of  A.  as  are  able  to  buv  three  cows,  may 
feed  them  on  the  land,''  extends  t«  every 
inhabitant  who  has  three  covirii.  Wright 
V.  Hobtrif  M.  1 724.     4  Mud.  64. 

123.  Testator  by  will  bequeathed  "  all 
the  rest  of  his  personal  estate  to  his  exe- 
cutors, in  trust,  to  employ  to  such  charita- 
ble uses  as  by  codicil  he  should  appoint.'* 
Afterwards^  by  codicil,  noticing  the  will, 
tie  directed  '^  the  residue  to  be  applied  to 
nuch  uses  as  he  by  codicil  should  appoint," 
and  diecl  without  appointing.  The  king 
sball  not  have  the  disposal  of  this  trust  as 
of  a  general  charity.  Whteler  v.  Sheer j 
H.  1 730.  Mos.  290.  Vide  Mills  t;.  Far • 
tuer,  I  Meriv.  55. 

124.  A.  seised  in  fee  of  a  manor,  grant- 
ed a  rent-charge  out  of  it  to  a  charity,  and 
afterwards  granted  the.  manor  to  I.  S.  iu 
fee*  The  nomination  of  objects  belongs 
to  the  heir  of  the  grantor  as  incident  to 
the  founder  and  his  heirs.  Att,  Gen  v. 
•^^yj  M.  1732.  3  P.  W,  145.  Vide 
Eden  V.  Foster^  1  P  W.  326.  Att.  Gen. 
V,  Price,  3  Atk.  108.  Att.  Gen.  v,  Leigh, 
3  F.  W.  146.  (n  )  All.  Gen.  v.  Boult- 
beej  2  Ves.  jun.  380. 

125.  I.  S.  by  will,  gave  '^  all  his  real 
and  personal  estate"  to  trustees,  on  cer-* 
tain  trusts ;  remainder  ^*  to  such  of  his 
relations  on  his  moiher^s  side  who  were 
most  deserving,  and  in  such  manner  as 
they  should  think  fit,  and  fur  such  chari- 
table uses  and  purposes  as  they  should 
-aUo  think  most  proper."  The  trustees 
refused  to  act ;  and  the  comt  decreed 
them  to  assign  the  trust  under  the  direc- 
tion of  the  master. — ^On  a  cross  bill,  for 
an  application  of  the  charity  bequest,  M. 
R.  held  that  the  limitation  over  of  the 
personal  estate  was  good,  but  tltat  the 
trustees'  power  to  appoint  could  not  be 
assigned,  as  it  devolved  on  the  court  on 
their  refusal  to  act ;  and  his  Honour  (de- 
ciding by  the  known  ruld^  of  equality)  di- 
rected that  one  half  of  the  said  estates 
should  go  to  testator's  relations  on  his 
motber't  side,  and  the  other  half  to  cha- 
ritable us§.s.  His  Hsttour  could  not 
judge  of  the  merits  of  teatator's  relations, 
Aor  prefer  the  one  to  the  other ;  but  he 
should  exclude  those  beyond  the  third 


tatives  of  those  relations  who  died  in  tes^ 
tator's  life-time  could  ha%'e  no  claim.^-> 
Doyley  v.  Att.  Gett.  M.  1735.  4  Vin. 
485.  pi.  16» 

126.  L.  by  will,  gave  %00i.  to  a  cha- 
rity, according  to  Mr. 's  will.  The 

court  will  not  allow  of  parol  evidence  to 
explain  a  blank  only ;  but  decreed  the  al- 
derman of  the  ward,  &c.  to  appoint.-^ 
Where  a  peri<on  is  nick-named,  or  two  of 
the  same  name,  parol  evidence  wiH  be 
admitted  to  explaiu.  Baylis  v.  Alt.  Gcfu 
H.  1741.     2  Atk.  240. 

127-  A  doubt  arising  whether  the  do- , 
nor  to  a  charity  meant  to  give  the  princi* 
pal  and  interest,  or  the  interest  only,  Ld. 
Ch«  said,  the  court  bad  not  in  any  cdse 
arbitrarily  confined  a  gift  to  the  produce 
only ;  but  where  the  giA  is  altogether  oh* 
scure  and  uncertain  As  to  both,  it  must  go 
to  the  master  to  inquire  who  the  testator 
meant  to  benefit.  Att,  Gen.  v.  Bucknall, 
T.  1741.     2  Atk.  328. 

1 28.  Testator  by  his  will  gave  500/.  to 
be  disposed  of  in  charity  according  to  the 
discretion  of  Dr.  B.  Dr.  6.  did  not  re- 
ceive the  money  in  his  life-time,  but  by 
bis  will  directed  his  brother  to  dispose  of 
it  according  t»  his  discretion.  The  court 
thought  the  crown  had  the  disposal  of  this 
charity,  and  the  parties  applied  for  his 
majesty's  sign  manual,  which  having  ob- 
tained, the  court  directed  the  money  to 
be  applied  accordingly.  Att,  Gen.  v.  Ber^ 
rymanj  T.  1755.     1  Dick.  l68. 

129.  Legacy  ''to  the  poor  inhabitants 
of  Shoreditch,"  held  good,  and  to  go  to 
the  poor  of  that  parish  not  receiving  alms. 
Att.  Gen.  v.  Clarke^  M.  1762.  Amb; 
422.  So  a  legacy  ''  to  the  poor''  was  de- 
creed to  poor  French  refugees,  testator 
being  a  French  refugee  himself.  Att. 
Gen,  V.  Ranee,  T.  1728,  cited  in  S.  C. 

130.  Bequest  of  a  residue  in  augmen- 
tation of  the  charitable  collection  for  poor 
dissenting  ministers  llvio|^  in  any  county 
in  England.  It  was  proved  that  there 
were  three  distinct  societies  of  dissenters 
in  England  :  Held,  the  bequest  should  go 
to  the  poor  ministers  of  each.  Waller 
V.  Childsj,  M.  1765.     Amb.  524. 

131.  Devise  of  the  surplus  value  of 
lauds  in  mortgage  in  trust  for  charitable 
and  pious  uses  generally.  Ld.  Apeley 
was  inclined  to  favour  the  heir ;  but  the 
authorities  were  too  strong  against  him* 
His  Lordship  applied  to  the  king  for  hif 
sign  manual,  as  Ld.  Nottingham  did,  (in 


degree :    Held  also,   that  the  represeo-   Att.  Gen.  v.  PeacDck,  27  €sr.  %)    Att. 
YoL.l.  46 
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Uncertain  Devius  or  Appointments. ^^Want  of  Objects. 
Gen,  y.  Herricky  T.  1772.     Ainb.  7l2»4of  it ;  but  it  is  dear  that  liberality  and  be?- 


Vide  etiam  Cook  r.  Duckenfield,  2  Atk. 
262.     Da  Costa  v.  Depas,  Amb.  228. 

132.  Bequest  of  1000/.  to  trustees  for 
establishiog  a  bishop  in  America^  and  also 
of  1000/.  '^  to  repair  parsoDage-houses." 
Neither  of  these  legacies  are  void.  The 
first  must  remain  in  court  till  it  be  seen 
whether  such  a  bishoprtck  can  be  establish- 
ed. And  as  to  the  second,  it  has  been 
often  held  that  money  may  be  left  to  re- 
pair or  build  on  land  already  in  mortmain. 
Att.  Oen.  V.  Bp.  of  Chester,  H.  1787.  1 
Bro.  C.  C.  444. 

1S3«  Where  a  charity  is  so  given  that 
there  can  be  no  objects,  the  court  will  or- 
der a  different  scheme,  but  not  where  ob- 
jects may  exist  in  future.  Att.  Gen.  v. 
Ogianderf  M.  1790.    3  Bro.  C.  C.  166. 

134.  A  trust  for  the  advancement  of 
Christianity  in  America  wanting  objects 
in  the  province  described,  must  be  ap- 
pointed de  novo,  Att.  Gen,  v.  CtVy  of 
JLondon,  M.  1790.  3  Bro,  C.  C.  171.  1 
Ves.  jun.  243. 

135.  A.  C.  by  will  duly  executed,  di- 
rected her  freehold  estates  to  be  sold, 
which,  together  with  her  personal  estate, 
she  gave  to  her  executor  in  trust,  after 
payment  of  debts  and/  lcgaci#,  to  dis- 
pose of  the  ultimate  residue  ^*  to  such 
objects  of  benevolence  and  liberality  as 
her  executor  in  his  own  discretion  should 
most  approve  of."  .  Upon  a  bill  by  the 
next  of  kin  to  have  this  residuary  bequest 
declared  void,  the  Att.  Gen.  was  made  a 
defendant,  aqd  the  executor  disclaimed 
all  personal  benefit.  Per  M.  R.  That 
this  is  tt  trust,  unless  it  be  of  a  charitable 
nature,  too  indefinite  to  be  executed  by 
the  court,  cannot  be  denied. — There  can 
be  no  trust  over  which  the  court  will  not 
assume  a  controuL  If  there  be  a  clear 
trust,  but  for  uncertain  objects,'  the  sub- 
ject is  undisposed  of,  and  results  to  those 
to  whom  the  law  gives  tlie  property  in 
default  of  disposition  ;  but  it  is  now  set- 
tled, and  it  is  too  late  to  controvert,  that 
where  a  charitable  purpose  is  expressed, 
liowever  general,  the  bequest  shall  not 
ia^t  on  account  of  Uie  uncertainty  of  the 
object,  for  in  some  cases  the  particular 
i^pplUvition  shall  be  directed  by  the  king, 
and  In  others  by  this  court :  The  word 
^charity''  is  derived  chiefly  f^bm  the 
sti^tute  43  Eliz.  c.  4.  and  those  purposes 
are  considered  charitable  which  that  sta- 
A^^e  e  un>erates,  or  which  by  analogy  are 


nevolence  can  find  numberless  objects 
not  included  in  the  largest  construction 
of  the  statute.  The  mentien  of  the  word 
'^  charitable"  seems  to  have  been  avoided 
purposely  in  the  testator's  will,  in  order 
te  leave  the  defendant  (the  executor)  the 
most  unrestrained  direction.  His  Honour 
said  he  was  net  aware  of  any  case  in 
which  the  bequest  had  been  held  cha- 
ritable, where  the  testator  had  no|i  either 
used  that  word  to  denote  his  general  pur- 
pose, or  specified  some  particular  pur- 
pose which  this  court  has  determined  to 
be  charitable  in  its  nature.  His  Houour 
added,  that  the  trusts  in  the  present  case 
might  be  completely  executed,  without 
bestowing  any  part  of  the  residue  upon 
purposes  strictly  charitable.  The  resi- 
due therefore  cannot  be  said  to  be  given 
to  charitable  purposes,  and  as  the  trust  is 
too  indefinite  to  be  disposed  of  to  aoy 
other  purpose,  it  follows  that  the  residue 
remains  undisposed  of,  and  must  be  dis- 
tributed amongst  the  next  of  kin  of  the 
testatrix.  Morice  v.  Bp,  of  Durham^  E. 
1804.  9  Ves.  399.  Vide  JVfoggridge  o. 
Thackwell,  3  Bro.  C.  C.517.  1  Ves,  jun,. 
464.    7  Ves.  36. 

136.  In  E.  1805,  the  foregoing  case 
came  on  before  Ld.  Ch.  Eldon,  upon  ap- 
peal. His  Lordship  said,  if  a  testator  ex- 
pressly says  he  gives  upon  trust,  and 
says  no  moi*i,  it  has  been  long  established 
that  the  next  of  kin  sliall  take,  then  if  he 
proceeds  to  express  the  trust,  but  does 
not  sufficiently  express  it,  or  if  he  ex* 
presses  a  trust  that  cannot  be  executed, 
it  is  exactly  the  same.  Ld.  Ch.  said,  that 
with  the  exception  of  Brown  v,  Yeall, 
7  Ves.  59>  (n.)  this  was  a  new  case;  that 
Pierson  v.  Garnett,  (2  Bro.  C.C.  38. 226.) 
and  the  other  cases  of  that  class,  do  not 
bear  upon  this  in  any  degree,  for  no  trust 
upon  words  of  request  or  recommenda* 
tion  can  be  supported,  unless  the  objects 
and  the  subject  of  it  are  certain.  Ld. 
Ch.  further  said,  it  did  not  seem  to  him 
upon  the  authorities,  particularly  -Att. 
Gen.  V.  \Vhore woody  (t  Ves.  539  J  that 
an  arj^ment  for  a  proportionate  divisiofi^ 
or  a  division  of  some  sort  would  be  dis- 
placed^' there  beii^  a  ground  in  the  pre«> 
sent  case  for  an  application,  partially, 
if  it  cannot  be  wholly,  to  charity.*  Hit 
Lordship  considered  the  result  of  Att« 
Gen.  o.Nv  bore  wood  to. be,  the  substratum 
of  that  charity  failed,  and  consequently 


ideeffied  within  the  spirit  and  intendment  [  all  those  partial  dispositions  that  would 
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bave  been  good  to  a  charity,  if  udcod- 
Dected  with  it,  failed  also,  as  where  mu- 
uey  was  bequeathed  to  an  infirmary  or  a 
school,  and  was  connected  with  the  build- 
ing of  it,  (which  is  the  foundation,)  the 
whole  superstructure  must  fall  together. 
Att.  Gen.  v.  Doyley,  2  £q«  Ab.  194.  was 
almost  the  only  case  that  had  been  cited 
for  a  proportional  division,  and  there  was 
no  difficulty  in  saying  thai  the  words  in 
that  case  must  bo  construed  according  to 
the   habit  and  allowed  autborities  of  the 
court:    The  only  case  decided  upon  any 
principle  that  strongly  applies  to  the  pre- 
aejit,  is  Brown  r.  Yeall,  (7  Ves.  50  n.) 
but  Ld.  Ch.  doubted  whether  it  was  well 
applied,    stating   his    reasons    for    that 
doubt,  and  then  said,  that  upon  the  same 
ground  in  a  late  case  as  to  the  Welsh 
charities,  it  appeared  too  much,  consider- 
ing the  society  established  for  the  propa- 
gation of  the  gospel,  &c.  to  say .  a  trust 
for  the  circulation  of  bibles  and  other  re- 
ligious l>ooks  was  not  good.     Hb  Lord- 
siiip  coincided  with  his  Honour,  that  no 
case  had  been  decided  in  which  the  court 
had  executed  a  charitable  purpose,  unless 
the  will  contained  a  description  of  that 
which  the  hw  acknowledges  to  be  such,  or 
devotes  the  property  to  purposes  of  charity 
\n  general.   With  reference  to  thoser  cases 
io  which  the  court  says  it  is  a  disposition 
to  charity,  where  in  some  the  mode  is  left 
to  individuals,  and  in   other,  individuals 
cannot  select  either  the  mode  or  the  ob- 
jects, but  it  falls  on  the  king,  as  parens 
patria^  to  apply  the  property,  it  is  enough 
now  to  say  that  the  court,  by  habitual 
construction  ^f  those  words,  has  fixed  the 
sense ;  and  where  there  is  a  gift  to  a  cha- 
rity in  general,  whether  to  be  executed 
by  individuals  selected  by  the  testator,  or 
by  the  king,  as  parens  ptUruBy  it  is  the 
duty  of  the  trustees  on  the  one  hand,  and 
of  the  crown  on  the  other,  to  apply  the 
money  to  charity  in  the  sense  which  the 
determinations  have  affixed  to  that  word 
in  this  court,  viz.  either  such  charitable 
purposes  as  are  expressed  in  the  statute 
of  43  Cliz.  c.  4.  or  to  purposes  having 
analogy  to  them.    The  question  then  is 
entirely,  whether  according  to  the  ordi- 
nary sense,  and  not  the  sense  of  authors 
treating  upon    the  great  apd    extensive 
word  ^  charity''  in  the  Christian  religion, 
the  testatrix  meant    by  these  words    to 
confine  defendant  to  such  acts  of  charity 
as  this  co^rt  would  have  enforced  by  de- 
c^oe  and  reference  to   a   master..   His 


Lordship  did  not  think  thai  was  her  inten- 
tion, and  if  not,  the  intention  is  too  iode« 
finite  to  create  a  trust,  bpt  it  was  the  in* 
tention  to  create  a  trust,  and  the  object 
being  too  indefinite,  has  failed.  The 
consequence  of  the  law  is,  that  defendant 
takes  the  property  upon  trust,  to  dispose 
of  it  as  the  law  will  dispose  of  it,  not  for 
his  own  bipftofit  or  any  purpose  this  court 
can  effectuate*  His  Lmrdship  therefore 
confirmed  his  Hononr's  decree.  S.  C 
E.  1805.  10  Ves.  522.  Vidk  Bp.  of 
Oloyne  e.  Young,  2  Yes.  9K  4  Yin.  485. 
2  Cq.  Ab.  J  94.  stated  from  Lig.  Reg. 
7  Ves.  58.  Att.  Gen.  «•  Stepney,  10  Ves. 
22.  Att.  Gen.  v.  Matthews,  2  Lev.  iSf, 

isr.  Testator  devised  all  hisi  estate* 
upon  trust  to  pay.  the  income  to  bis  wife 
for  her  life,  enjoining  her  te  co-operate 
with  his  trustees  in  carrying  bis  wishes 
into  execution,  ^and  directing  her,,  wiih 
the  advice  and  aasistance  of  his  tnisKs^ip, 
to  lay  out  one  moiiBty  in  promoting  cha- 
ritable purposes  QA  welj  of  a  public  aa<a 
private  nature,  and  more  especially,  tn 
relieving  such  dis|resqed  persons,  either 
the  widows  or  cKildrien  of  poor  clergsr** 
men,  or  otherwisq,,  as  his  wife  should 
judge  most  worthy  anddc^^erving  objects, 
giving  a  prefeeence  always  to  poor.  r^« 
lations.  Per  cur.  Thp  testator's  object 
is  charity  in  general,  with  a  preference^ 
but  not  confined  to  poor  relations:  Held, 
that  the  distribution  shall  be  at  the  dia- 
cretion  of  the  wife,  with  the  advice  and 
assistance,  but  not  subject  to  the  contronl 
of  the  trustees.  Waldo  v*  Co/ey,  T.  1 8Q9w 
16  Ves.  206. 

188.  Testator  directed  the  residue  of 
his  personal  estate  to  be  divided  for  ^  cer- 
tain chaiitable  purposes  roentieaed  by 
him,''  and  such  ^^iitber  charitable  puf* 
poses  as  (  do  intend  to  name  hereafter  ;^ 
afterwards  he  made  a  codicil,  but  did  not 
name  any  charitable  purposes.  This 
was  held  a  disposition  of  the  residue  in 
favour  of  charity  for  the  court  to  execute, 
haying  regard  to  the  objects  particularly 
pointed  out  by  the  testator.  MUU  v.  JPar* 
mer,  H.  181 1.  1  Meriv«  55.  Vide  Att. 
Gen.  V.  Siderfin,  1  Vem.  224.  1  Eq.  Ab. 
96.  2  Freera.  3S0.  S.  C,  Moggridge  v. 
Thackwell,  7  Ves.  07.  where  Ld.  Ch. 
examined  all  the  cases  .on  this  subject. 

139*  On  a  bequest  in  tryst  for  such 
<<  liepevulent  purposes,  as  tbq  trusteea 
in  their  integrity  and  discretion  might 
unanimously  agree  on  $  the  court  heW» 
that  it  could  not  be  taopported  as  .a  cha- 
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ritable  leeacy,  nor  could  the  word  '^  be- 
nevolent'' be  80  restricted  to  the  sense  of 
^  charitHble"  as  to  authorize  an  applies* 
tion  of  the  property  confined  to  such 
objects  as  are»  strictly  speaking,  objects 
of  charity*     The  legacy  was  therefore 


decreed  void  for  uncertainty,  and  distrf-* 
butable  among  the  next  of  kin.  Jomet 
y.  Allen^  T.  1817.  3  Mertv.  17.  Vide 
Morice  v.  Bp.  of  Durham,  9  Vea^  399* 
Att»Gen.  v.  Doylcy,  2  Eq.  Ab.  194v 
7  Ves.  58.  (n.) 
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140.  No  argument  between  the  donees 
of  a  charity  can  alter  or  divert  it  to  other 
uses  than  those  expressly  limited  by  the 
donor.  Man  v.  BaUMy  E.  1682.  1 
Vern.  42. 

141.  The  court,  in  this  case,  refused 
to  mitigate  or  alter  the  terms  on  which  a 
lectureship  in  polemical  or  casuistical  di- 
vinity was  founded  in  Cambridge,  though 
no  opposition.     The  heir  cannot  consent 


absence  for  debt,  was  not  that  sort  of  ne- 
cessity intended  by  the  founder  as  an 
excuse  ;  and  though  plaintiff  was  np- 
pointed  expressly  for  life,  yet  he  was 
subject  to  the  terms  imposed  by  the 
founder,  which  the  trustees  could  not 
alter.  Philip  v.  Walter^  1720.  4  Vin. 
494.  pi.  14.  2  Bro.  P.  C.  198. 

144.    Dr.  S.  having  been  elected  one 
of  the  travelling  fellows  in  physic,  under 


to  alter  the  disposition  made  by  his  an- f  Dr.  Radcliffe's  foundation,  received  the 


testers.  Au*  Gen.  v.  Marg,  and  Reg. 
Professors  in  Comd.  E.  1682.  I  Vern.  55. 

142*  Two  schools  in  the  same  town, 
one  a  free  school,  and  the  other  a  charity 
school.  A.  devised  500/.  to  the  charity 
school.  Though  both  are  charity  schools, 
only  the  latter  shall  take.  Notey  it  seems 
the  testator  was  partial  to  the  charity 
school  in  his  life  time.  Att.  Gen.  v. 
Hudson,  M.  1720.  I  P.  W.  674. 

143.  I.  W.  founded  a  lectureship  at  C. 
with  a  salary  of  50/.  per  annunty  charged 
upon  hb  lands,  to  the  lecturer,  ^^  so  long 
as  he  should  attend  the  charge  of  diligent 

!>reaching  there  once  every  Sunday,  un- 
ess  hindered  by  necessity ;  and  when  the 
lectureship  should  be  void  by  death,  re- 
moval, or  other  departure,  then  the  trus* 
tees  were  to  appoint  a  now  lecturer.**  In 
1701,  the  trustees  appointed  phintiff  ex- 
pressly for  life,  and '  he .  beins;  in  debt, 
went  to  Spain.  In  1710,  the  trustees 
appointed  I.  G.  to  the  lectureship,  vacant 
by  plaintifTs  departure.  Bill  by  plaintiff 
against  the  trustees  for  his  salary  as  lec- 
turer. Per  cttrtom,  defendants  in  em- 
ploying any  person  to  preach  acted  as 
plaintiflTf  agents,  and  not  as  trustees  of 
the  charity,  and  therefore  they  most  ac* 
roont,  bot  they  may  discharge  them* 
eelves,  by  having  paid  the  fall  salary  to 
I.  G.  Ld.  Ch.,  however,  upon  considera- 
tion, declared  the  appointment  of  the  new 
lectarar[pnod,forthe  lectureship  was  void 
hy  plaintiff's  absence,  and  the  necessity  of 


salary  for  five  years ;  and  then,  instead 
of  travelling  abroad  for  five  years  more, 
as  the  donor's  will  required,  he  resigned 
his  fellowship,  being  in  ill  health.  The 
trustees  accepted  his  resignation,  and  put 
another  in  his  room,  and  then  filed  a  bill 
against  Dr.  S.  to  refund  the  five  years' 
salary  received.  ^  Bill  dismissed,  though 
it  would  have  been  otherwise,  if  the  trus- 
tees had  refused  the  doctor's  resignation, 
for  then  he  must  have  gone  abroad,  or 
refunded.  Ceue  on  Dr.  RadcliJVs  wiU, 
Att,  Gen.  v.  Dr.  Stephens  and  Dr,  Kid^ 
by,  E.  1737-  1  Atk.  358.  Vide  Gandy 
V.  Austis,  4  Bi^«  P.  C.  186.  In  the  same 
case.  Dr.  K.  was  made  defendant,  and  an 
injunction  prayed  against  him  for  having 
let  his  chambers,  and  suffered  them  to 
want  repair  ;  but  the  court  would  not 
interfere,  as  that  matter  was  determinable 
by  the  visitor  only. 

145.  Testator  left  money  to  be  dis- 
tributed in  charity  at  the  discretion  of 
his  three  executors  ;  one  died,  the  nomi- 
nation of  objects  survived  to  the  other 
two,  for  this  was  not  a  bare  authority » 
but  coupled  with  an  interest,  and  tho 
executors  could  not  divide  the  charity, 
and  each  nominate  absolutely.  Atl.  Gen. 
V.  Gleggy  T.  1738.  1  Atk.  356.  Arab. 
584. 

146  The  corporation  of  N-  in  l684» 
leased  to  trustees  for  1000  years  to  maka 
improvements,  in  trust,  to  permit  the 
corporation  to  dispose  of  the  rents,  in 
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oaintaiqiog  a  ministery  and  relievJDg^  the 
poor.  The  corporation  cootiaued  in  pos- 
session, and  made  orders  till  1735,  when 
the  executor  of  the  surviving  trustee  as- 
signed the  lease.  The  court  refused  to 
establish  |he  assignment,  but  supported 
the  charity,  for  such  Jong  usage  was  evi* 
dence  that  there  was  the  like  claim  be- 
fore the  lease  was  granted.  Att,  Gen.  v. 
lA,  Gower.T^  1740.  9  Mod.  224. 

147*  I.  £•  conveyed  his  real  estate  for 
the  benefit  of  a  charity.  Ten  days  after, 
lie  made  his  will,  by  which  be  gave 
3000/.,  the  exact  value  of  the  land,  to  the 
snroe  charity,  uhd  250/.  to  the  same,  and 
devised  the  estate  to  A.^nd  B.  as  tenants 
in  common ;  on  a  bill  fur  a  general  ac- 
count, and  for  the  direction  of  the  court 
In  settling  testators''  estates,  the  court 
<iirected  the  master  to  consider  in  what 
way  the  money  should  be  laid  out,  and 
a  perpetual  fund  created  for  the  charity. 
The  Master  reported  a  scheme  for  faying 
out  3000/.,  in  purchasing  the  devised 
lands,  and  the  230/.  in  other  lands  for 
linilding  a  charity  school.  The'  court 
made  a  decretal  order  confirming  the 
master's  report,  which. was  acquiesced 
in  b}'  A.  (B.  being  dead,  having  settled 
the  estate  cm  himself  in  tail.)  Upon  the 
question,  whether  this  purchase  could  be 
carried  into  execution  by  the  aid  of 
equity  ?  Ld.  Ch.  could  not  say  this  was 

strictly  contrary  to  the  provision  of  the  !  distribute  generally,  according  to  their 
statute  of  mortmain,  the  first  clause  of  discretion,  the  court  Interposes  not,  unless 
which  was  intended  to  relate  to  gifts,  or  in  case  of  a  chatity,  of  which  the  court 


act  of  parliament,  enabling  the  infant  10 
convey,  which  if  the  parties  do  not  mean 
to  apply  for,  the  information  must  be  dis- 
missed. Att.  Gen,  v.  Day,  Case  of  Mr, 
Elbridge^s  i«fl,  E.  1749.  1  Ves.  218. 

148.  T.  W.,  by  will,  devised  the  re- 
mainder of  his  real  and  personal  estate 
1o  University  Coll.  Oxon,  and  by  codicil 
annexed  particular  ree^ulations,  viz.  '^That 
^  a  senior  fellow  of  the  college,  being  a 
'^  divine  of  the  age  of  forty,  and  good  mo- 
"  rals,  should  possess  his  estate,  and  the 
^  furniture  at  b.  to  keep  the  house,  &c.^ , 
^^  in  repair,  and  not  to  fell  timber  without  ' 
^'  leave  of  the  college ;  to  live  hospitably, 
'^  entertain,  and  give  drugs  to  the  poor, 
"&c.  &c.''  and  if  he  proved  dissolute, 
then  the  college  to  proceed  to  an  election. 
Objected,  this  was  not  a  charity,  but  a 
trust.  Ld.  Ch.  would  not  determine  this 
point,  nor  decide  as  to  the  power  of  the 
crown  to  direct  the  uses,  if  as  a  charity, 
it  WAS  improperly  provided  for  in  itself^ 
until  he  kAei^  whether  the  regulations  of 
the  testator  were  consistent  with  the  col- 
lege statutes,  and  whether  the  college 
were  capable  to  take  generally  in  mort- 
main. Referred  to  the  master  to  enquire 
into  those  facts,  but  as  to  the  result  the 
reporter  is  silent.  Att.  Chn,  v.  Whore" 
wood,  or  Whorewood  v.  University  Col* 
lege,  T.  1 750."  I  Ves.  534. 

149*  Where  trusteeaf  have  power  to 


conveyances  to  a  charity  by^  way  of  do 
nation.  The  legislature  did  not  intend 
absolutely  to  forbid  all  purchases  of  land, 
but  only  to  put  them  under  some  restric-^ 
tions.  Ld.  Ch.  said  there  was  something 
In  this  case  which  might  make  a  great 
opening  to  evade  the  statute,  for  if  a 
precedent  were  made,  any  person  know- 
ing that  if  he  died  within  a  year  after  the 
conveyance,  the  statute  would  make  it 
void,  might  give  the  exact  value  of  the 
estate  in  money,  in  the  same  way,  and 
then  the  one  to  be  laid  out  in  the  purchase 
pf  the  other.  His  Lordship  saw  material 
objections  to  execute  the  order  on  the' 
master's  report  by  purchasing  the  devised 
land.  The  share  of  one  of  the  tenants 
in  common,  was  gone  over  to  his  issue 
in  tail,  an  infant ;  and  the  court  ctmnot 
lay  out  the  money  in  an  undivided  moiety, 
and  oblige  the  charity  to  hold  in  common 


have  a  general  government:  Gower  v. 
MainwaringyM.  1750*  5  Ves.  89.  Secus^ 
when  a  lule  is  laid  down  for  the  trust. 
S.C.  -^' 

150.  Bequest  of  money  to  a  charity  in 
Edinburgh.  The  couri  would  not  give 
directions,  in  rcgaH  the  jurisdiction  be- 
longed to  some,  of  the  courts  in  Scotland. 
Provost  nf  Edinburgh  \,Aubery,  T.  1 754. 
Amb.  236.  8ed  vide  Att.  Gen.  v.  Lepine, 
19  Ves.  309. 

151.  Testator  devised  the  profits  of  his 
land  to  trustees,  to  repair  two  roads  ac*- 
cording  to  their  discretion.  The  inhabi- 
tants of  one  road  being  dissatisfied,  filed 
an  information,  but  the  court  refused  to 
interfere,  unless  corruption  in  the  trus- 
tees could  be  shewn,  yet  tfae.information 
was  retained.  Att,  Gen.  v.  Governors 
of  Harrow  School,  T.  1754.  2  Ves. 
551. 


rth  an  individual.    The  only  mode  to       152.   Where  a  special   visiter  is   ap- 
carry  the  purchase  into  effect^  is  by  an  pointed,  there  shall  be  no  commission 
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under  43  £liz.  ud  uau^  ei  a  collateral 
charity*  S.  C. 

1^3.  Where  an  intention  appears  in  a 
testator  to  give  the  whole  of  a  fund  to  a 
charity,  the  objects  whereof  are  not  suffi- 
cient to  exhaust  the  whole,  the  court  will 
apply  the  residue  as  itoarly  to  the  tesu- 
tor's  designation  as  it  can*  But  such  de* 
fects  will  not  be  supplied,  without  some 
such  intention  appearing  to  guide  the 
court ;  which  cannot  go  so  £u*  as  to  dis^ 
pose  of  a  fund  merely  on  seeing  a  general 
intention  in  the  testator  to  die  intestate 
as  to  the  whole.  Att  Gen,  r.  Painter 
Stainirs'  Co.  M.  1788.  2  Cox  5 h 

1!>4.  Testator  bequeathed  the  residue 
^f  his  personal  estate  in  trust,  to  pay  12/. 
per  amn.  to  the  schoolmaster  ef  R.,  and 
to  apply  the  surplus  (if  any)  in  the  cloth- 
ing and  putting  out  apprentice  two  chil- 
dicn  of  R.,  and  one  child  of  W.,  and  he 
inade  ne  further  disposition  of  it :  Held, 
that  as  the  residue  was  more  than  suffi- 
cient for  the  purposes  of  the  will,  the  sur- 
plus should  not  be  considered  as  undispo- 
sed of,  but  must  be  applied  in  increasing 
the  number  of  the  objects  of  the  chari- 
ty :     Held  also,  that  the  court  will  not 
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devise  upon  an  executory  trust,  and  be-- 
ing  soy  It  is  immaterial  whether  the 
license  precedes  or  follows  the  trust. 
Per  Camden,  C.  ^  The  trust  of  this  cha- 
rity ought  to  be  carried  into  execution^ 
in  case  the  king  should  grant  a  charter 
and  license  to  take  in  mortmain,  the  will 
being  established .  by  a  decree,  under 
which  the  heir  might  apply  to  the  crowd* 
Referred  to  the  master  to  inquire  into 
the  value  of  the  estates,  to  settle  the 
form  and  endowments  of  the  charity^ 
and  other  requisites,  with  liberty  to  con^ 
tract  for  a  piece  of  ground  whereon  to 
found  a  college,  conditionally,  if  the 
crown  should  grant  a  charter.  Mi.  Gen\ 
V.  Downing.  Case  of  Downing  College^ 
T.  1769.  Amb.  550,  In^  1795,  an  order 
was  made  for,  a  separate  report  upon  the 
annual  value  of  the  premises  devised, 
and  the  master  reported,  that  by  reason 
of  the  intermixture  of  the  testator  *s  es- 
tates with  those  of  the  now  defendant 
Bowyer,  (who  was.  Lady  D.'s  second 
husband,)  he  could  not  certify  the  annual 
value  of  the  estates  devised.  Five  fruit- 
less applications  were  made  to  the  crown 
for  a  charter,  and  in  1797  the  cause 


marshal  assets  in  favour  of  a  charity,  .came  on  for  further  directions,  when  it 
Attorn.  Gen,  v*  Hurst,  T.  1790.  2  Cox  >  was  prayed,  that  the  master  might  re- 
^64.  1  ceive  a  proposal  for  founding  a  college. 


155.  Sir  6.  D.,  in  1716,  devised  to 
trustees  certain  lands  upon  certain  trusts, 
erith  an  ultimate  remainder  to  the  same 
trustees  in  trust,  out  of  the  rent»,  to  pur- 
Krhase  the  fee  of  a  piece  of  ground  in  Cam- 
bridge, to  erect  a  College  within  that  Uni- 
N'ersity,  to  be  called  Downing  College, 
^nd  that  a  charter  should  be  applied  for 
lo  incorporate  tlie  same ;  and  that,  when 
founded,  the  trustees  should  stand  seised 
to  (be  iise  of  the  said  collegiate  body  for' 
<*yer.  The  trustees  nominate^  by  tes- 
tator, died  fa  his  life-time.  Upon  a 
bill  by  the  uiiiversity,  to  establifh  this, 
charity,  twelve  questions  arose ;  but 
the  great  question  was,  whether  a  de- 
vise to  a  corporation,  not  in  esse,  and 
the  existence  of  which  would  depend  en 
the  will  of  the  crown,  (supposing  it  a 
charitable  use,)  could  be  established  in 
equity?  It  was  urged,  that  if  the  ob- 
jection was  .founded,  that  there  was  no 
object  in  esse, ,  it  would  bold  in  all 
cases  of  a  general  trust,  and  it  was  ad- 
mitted, that  this  case  was  new  in  specie, 
but  not  in  genere,  and  that  the  devise 
was  not  void  for  want  of  object,  the  ob- 
j^t  being  pointed  ot|t ;  it  is  a  present 


Loughborough,  C.  said,  there  could  be 
no  objection,  as  the  court  had  declared 
the  will  well  p;oved,  and  with  regard  to 
the. claim  of  the  heir  to  the  rents  and 
profits  from  the  death  of  the  testator, 
till  the  right  to  hold  in  mortmain,  was  de 
facto,  granted  by  the  crown.  His  Lord- 
ship said  it  was  impossible  they  could  go 
to  the  heir,  for  at  law  they  were  appli- 
cable to  the  use.  The  will  is  not  void, 
though  the  particular  trust  fails,  for  the 
crown  may  appoint  it  to  another  purpose, 
and  the  testator's  interest  shall  be  exe- 
cuted on  the  doctrine  of  cy  pres.  Re- 
ferred again  to  the  master  to  receive  pro- 
posals for  the  establishment.  S.  C.  nomine* 
AH.  Gen.y.  Jiowyer,  E.  1798.  3  Ves.  714. 
In  ISOO  the  cause  came  on  again,  the 
crown  having  granted  a  charter  and  li- 
cense, and  the  university  consenting  to 
confine  their  account  against  tlie  heir  at 
law,  to  "six  years,  and  to  waive  all  the 
rest. '  Ld.  Ch.,  though  he  doubted  his  au- 
th<«t  ity  to  confine  the  accounts,  made  his 
decree  upon  the  terms  of  the  relators 
procuring  an  act  of  parliament  to  con« 
firm  it.  His  Lordship  also  granted  a 
comrobslon  tp  distinguish  the  intermixed 
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or  Ajfpainimeni  uminmlid  in  EtptUf •'^Doctrine  ofCy  preu 
hods  from  thota  d^yised  to  tbo  ^harity^ ,  but  recommendiog  poor  clergyman  with 


aod  appointed  a  receiver.  &  C.  E.  1800. 
5  Ves.  300. 

156..  R.  H.  bequeathed  one  moiety  of 
the  residue  of  bis  personal  estate  to  the- 
Foundling;  and  the  other  to  the  Lying- 
in-Hospital,  and  if  there  should  be  more 
than  one  of  the  latter,  then  to  such  of 
them  as  his  eiecutors  should  appoint. 
Testator  struck  out  the  name  of  his  exe^ 
cutor,  and  never  Appointed  another. 
Administration  atm  testamtnto  aniuw 
was  granted.  Per  curiam^  this  is  no  re- 
vocation of  the  legacy,  which  being  given 
to  a  charity,  the  cotUrt  will  appoint. 
WUU  V.  WkUe^  T.  1778.  1  Bro.  C.  C. 
12. 

157.  T.  S.  bequeathed  the  residue  of 
his  personal  estate  in  trust,  '<  to  build  ai 
church  at  W.  where  the  chapel  now  is, 
in  the  manner  he  should  direct,  and  for 
want  of  his  direction,  then,  as  his  exe- 
cutors should  think  best.*'  Upon  a  bill 
to  establish  this  charity,  the  bishop  op-* 
posed  the  erection  of  a  church,  unless 
tlie  surplus  could  be  applied  to  augment 
tfie  chapelry  annexed.  M.  R.  said,  if 
the  bishop  objected,  be  should  not  inter* 
l«re,  he  was  bound  implicitly  to  follow 
tlie  testator*s  ratefit.  Referred  to  the 
snaster  to  report  upon  a  plan,  and  also 
as  to  the  bishop's  asseptl  Ait.  Cfmu  v. 
bishop  of,  Ozon.  Cau  of  Wktatley 
CA«rcA,T.  1786  I  Bro.  C.  C.  444.  Qn.) 

158.  Testator  devised  estates  to  Uni* 
versity  Coll.  to  buy  advowdons,  but  when 
they  had  funds  sufficient  they  could  not 
purchase,  having  so  many  as  were  allow- 
ed by  the  act  9  €reo.  2.  of  mortmain. 
The  devise  may  be  performed  by  ex- 
change ef  advowsons,  or  otherwise  cy 
presy  for  the  surplus  cannot  go  to  the 
heir  at  law  as  a  resulting  trust,  he  being 
excluded  by  the  donor's  will.  Att.  Gen. 
V.  Crreen.  Case  of  Dr.  RatdifeU  unU^ 
U.  1789.  2  Bro.  €.  C.  49^. 

159.  Where  summary  powers  are  .given 
toLd«  Ch.  hy  a  private  statute^  to  regu- 
late a  charity,  he  cannot  vary  the  foun- 
dation and  general  constitution  of  the 
trust.  Exp'  Bolteu  School,  T.  1789.  2 
Bro^C.  C.662. 

160.  Stock  being  fluctuating,  cannot 
be  appropriated  to  support  a  perinanent 


large  families  and  good  characters.  I.  V. 
dii^  in  testator's  lile-tiiAe.  I.  V.  was 
clearly  a  trustee,  and  not  a  legatee^  and 
the  court  will  sustain  and  execute  th« 
cimrity.  Moggridige  v.  Tkaekwell,  T. 
1792.  1  Ves.  jun.  464. 

162.  Upon  a  re-hearing  of  that  part 
of  the  decree,  which  relates  to  the  cha« 
rity,  It  was  affirmed  :  Ld.  Ch.  collectiog' 
the  result  of  the  authorities,  that,  where 
there  is  a  general,  indefinite  purpose,' 
not  fixing  itself  upon  any  object,  iho 
disposition  Is  in  the  king  by  sign  manual*; 
but  where  the  execution  is  to  he  by'm 
trustee,  with  general   or    some  objecti 

I  pointed  out,  there  the  court  will  take  the 
administration  of  the  trust.  The  costs 
of  all  parties  were  given  ont  of  tho  fund 
as  between  attorney  and  client.  Mog* 
gridge  v.  ThackweU,  T.  1802«  7  Ves.  36. 
Formerly  a  portion  of  the  residue  ef 
every  man's  estate  was  applied  in  charity 
by  the  oruinary.  S.  C*  ibid.  69.  If  the 
general  substantial  intention  of  a  will  it 
charity  ,^  the  failure  of  the  particular 
mode  shall  not  defeat  it ;  but  the  law  wilt 
substitute  another  mode.  S.  C.  ibid.  69  ; 
affirmed  in  Dom.  Proc.  13  Vet.  416. 

163.  A  college  devisee  in  remainder 
after  estates  for  lives,  in  trust  for  p«r* 
poses  partly  for  their  own  benefit,  aal 
very  specific  •with  respect  to  themselves, 
were  held  not  to  have  accepted  the  de* 
vise  by  acts  done  merely  to  preserve  tfa^ 
fund.  Upon  their  refusal  to  accept  ic 
after  the  death  of  the  tenant  for  life,  the 
court  directed  the  master  to  receive  m 
proposal,  in  order  to  have  it  directed 
wheiher  it  could  be  executed  cy  pres. 
Att  Gen*  v.  Andrews.  Case  of  Trinitf 
Hot! in  Cambridge,  C.  1798.  3  Ves.633« 
In  this  case  Ld.  Ch.  took  a  view  of  th9 
cases  on  the  doctrine  of  cf  pres,  the 
ground  of  which  he  said  was,  that  the 
court  should  be  satisfied  they  execute 
the  intention  as  near  as  possible.  That 
doctrine,  as  applied  to  charities,  was 
formerly  carried  to  great  length,  as  ia 
Baxter's  Ca.  1  Venu  248.  and  Da  Costa 
r.  De  Pas.  Amb.  228.  but  these  have 
been  much  shaken  hy  latter  cases.  Vide 
Att.  Gen.  v  Bp.  of  Oxon.  1  Bro.  C.  C. 
444.  (tt.)  Att.  Gen«  e.  Goulding,  2  Bro. 
C.  C.  428.  which  case,  though  doubted 


charity,  but  it  most  be  sold,  and    the  ^^  jf,  r,  j^  xiu  Gen.  v.  Boultbee,  ante^ 

produce   appropriated,   nmac  v.    Gom-  ^^  f^Hy  established  by  him  upon  a  re- 

pertz,  T.  1789. 1  Ves.  jun.44.  view  of  the  cases  in  Att.  Gen.  v,  Whit- 

l6(.  Gift  of  a  residue  to  I.  V.  to- such  church,  post.  Vide  etiam  Att,  Gen.  v. 

'Charitable  uses  as  he  should   uppomi  ]\Minskitll/r,  1798.  4  Vn.  14. 
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l64.  The  case  of  Brown  v.  Yeall,  cited 
ill  the  above  case,  and  meDtlooed  in  7 
Yes.  50.  in  notiiy  was  this:  R.  B.  by 
willy  gave  all  his  stocks,  annuities,  and 
hioQies  in  the  public  funds,  in  trust,  after 
payment  of  certain  legacies,  to  raise  and 
apply  500/.  yearly  for  twenty  years,  and 
from  that  period  for  20  years  the  yearly 
sum  of  lOOO/*  antO  5th  January,  1860, 
to  the  purposes  after  mentioned,  and  in 
trust  to  invest  the  residue  from  time  to 
time  of  the  said  yearly  fupds  in  the  pur- 
chase of  other  funds  of  the  same  nature 
to  accumulate*  Testator  then  directed 
all  such  aocu mutations  to  be  from  time  to 
time  for  ever  applied  in  the  purchasing 
of  such  books  as  by  a  proper  disposition 
of  them  under  certain  directions,  may 
have  a  tendency  to  promote  the  inte- 
rests of  virtue  and  religion,  and  the 
happiness  of  mankind ;  the  same  to  be 
disposed'  of  m  Great  Britain,  or  in  any 
part  of  the  British  dominions.  This  cha- 
ritable design  to  be  executed  Ly  and  un* 
der  the  direction  or  superin tendency  of 
such  persons  and  under  such  rules  and 
regulations  as  the  court  of  Chancery 
shall  direct.  A  bill  was  filed  for  the 
establishment  of  this  charity,  praying  di- 
rections for  carrying  on  the  same,  but  it 
does  not  appear  what  became  of  the  case 


count  of  the  sums  received  by  t&e  de* 
fendants  in  respect  of  the  profits  made 
by  them  firom  the  arrears  of  interest  oif 
1050/.  due  on  the  turnpike  security  to 
the  estate  of  the  testator,  and  that  proper 
rests  may  be  made  in  the  account  of  the 
Interest  of  that  sum  taken  under  the  de- 
cree of  5th  March,  1796;  that  they  may 
pay  plaintiff  what  shall  be  dne  on  that 
account,  and  also  repay  to  him  a  legacy 
of  100/.,  and  deliver  up  a  piece  of  plate 
left  to  them  by  the  testator.  The  bill  also 
stated  the  terms  of  the  deed  of  compro- 
mise made  under  the  decree  with  the 
consent  of  the  Att.  Gen.,  and  further, 
that  the  several  legacies  were  bequeathed 
to  the  defendants  in  confidence  that  they 
would  perform  the  trusts  of  the  testator'a 
will,  which  they  bavine  refused  to  ac- 
cept, they  are  incapabfe  of  taking  any 
benefit  under  it.  Defendants  insisted 
that  they  had  duly  accounted,  and  that 
the  legacy  of  100/.  and  the  plate  were 
not  dependant  upon  their  acceptance  of 
the  trust.  Ld.  Ch.  held,  that  the  next  of 
kin  of  the  testator  were  bound  by  the 
compromise  before  decreed  to  be  cacried 
into  execution,  and  therefore  he '  dis* 
missed  the  present  bill,  as  setting  up  a 
further  claim  of  interest  upon  the  sums 
to  be  accounted  for  by  the  defendants, 


afterwards.    Reg.  Lib.  A.  1790.  fol.  579*   but  without  costs :  Held  also,  that  de- 
July,  1791*     Ld.   Eldon^  however,  in   fendants  were  entitled  to  the  legacies  of 


Att.  Gen.  v.  Stepney,  10  Ves.  27.  said, 
Ld,  Thurhw^s  opinion  in  Brown  v.  Yeall, 
was,  that  testator  not  having  given  this 
court  more  of  specific  direction  as  to  the 
nature  of  the  books  to  be  purchased  and 
circulated,  than  that  thoy  were  to  be 
such  as  may  have  a  tendency  to  promote 
the  interests  of  virtue  and  religion,  and 
the  happiness  of  mankind,  had  not  given 
direction  enough,  and  therefore  his  Lord* 
ship  held  the  next  of  kin  entitled. 

1G5.  A  compromise  having  taken  place, 
since  the  hearing  of  Att.  Gtn,y.Andrew$f 
ante,  pi.  l6S.  to  apply  part  of  the  fund  to 
an  establishment  at  St.  John's  College, 
Oxford,  with  which  the  Merchant  Tay- 
lors' Company  are  connected,  and  to  give 
the  rest  to  the  next  of  kin,  it  was,  with 
the  Att.  Gen.'s  consent,  now  established 
bv  decree.  Andrew  v.  Master^  War* 
dens  of  Merch.  Taylor^ $  Co.  T.  1802. 
7  Ves.  223. 

166.  Plaintiff  by  bis  bill  stated  the 
proceedings  in  the  cause,  Andrew  v. 
Merchant  TaylorU  Com.  and  Att,  Oen.  v. 
Andrew,  supra^  and  thein  prayed  an  ac* 


100/.  and  the  plate,  as  being  distinct 
from  the  other  disposition  which  they  re- 
fused to  accept.  Andrew  V*  Trinity  Hallp 
Cambridge,  T.  1804.  9  Ves.  525. 

167*  S.  T.  by  will,  before  the  statute 
.of  mortm'ain,  gave  real  and  personal 
estate  to  a  use  that  would  now  have 
been  within  the  statute,  and  also  to  other 
uses  not  within  it.  In  1763,  S.  H.  his 
nephew,  giive  personal  estate  to  the  uses 
of  his  uncle's  will ;  the  estate  of  S.  T. 
being  sufficient  for  the  first  use,  the 
whole  of  S.  H.'s  gift  shall  go  to  the  valid 
use.  Att.  Oen.  v.  Hartley^  T.  1793.  4 
Bro.  C.  C.  4I2. 

l68.  A  devise  of  real  and  personal 
estate  to  a  trustee,  to  take  a  house  for  a 
school,  and  to  educate  children  and 
grandchildren  of  particular  persons,  and 
other  children,  is  good  as  to  the  partr** 
colar  objects,  but  bad  as  a  general  cha- 
rity ;  for  Ld.  Ch.  said,  the  testator  clearly 
aimed  at  a  permanent  establishment,  but 
the  court  will  not  anist  him  id  evading 
the  law.  The  heir  insisted  that  the  char 
rity  should  be  confined  by  the  ruleft  of 
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law  to  lives  in  being  at  the  time  of -the 
will :  hixi  per  Ld.  Ch.^  the  law  has  fixed 
the  time^  which  is  21  years  after  lives  in 
being ;  therefure  all  the  children  and 
grandchildren  born  in  the  lives  of  the 
difl^reiit  stocks  mentioned  in  the  will, 
may  be  within  testator's  bounty.  Bland* 
ford  V.  Thackerell  or  Fackerel,  T.  1793. 
2  Ves.  jun.  238.     4  Bro.  C.  C.,394. 

169*  In  aflministering  a  charhy,  though 
Q  particular  intention  fails^  the  general  in- 
tent shall  be  executed  cy  pres;  therefure 
iipon  a  trust  for  the  vicars  of  P.  provided 
they  should  be  presented  a(  the  recom- 
luendation  of  the  trustees,  and  the  trus- 
tees refused  to  recommend^  the  Ch.  (in 
right  of  the  crown)  presented :  Held, 
\hat  the  vicar  was  entitled  to  the  bei^efit 
of  this  trust«  As  to  the  doctrine  oCcy 
prtiy  as  applied  to  charilies,  this  sensible 
'  distinction  has  prevailed,  that  the  court 
will  not  decree  execution  of  a  trust  of  a 
*  charity  in  a  manner  different  from  that 
intended,  except  so  far  as  they  see  that 
the  intention  cannot  be  executed  literally, 
bat  another  mode  may  be  adopted,  con- 
sistent with  till)  donor's  general  intention, 
so  as  to  execute  it,  though  not  in  mode, 
yet  in  substance.  Thus,  where  the  object 
was  to  build  a  church  in  the  parish  of  A. 
and  the  parish  would  not  permit  it,  it 
could  not  be  executed  any  where  else  but 
where  it  was,  to  distribute  bread  to  poor 
■persons  attending  divine  service,  and 
chaunting  the  donor's  version  of  the 
psalms;  though  the  chaunting  could  not 
take  effect,  the  rest  was  executed.  Alt. 
Gen*  V  Boultbee;  Case  of  Polesworth 
,  Vicarage,  T.  1794.     2  Ves.  jun.  380. 

I  170.  Where  a  charity  cannot  be  exe- 

cuted as  directed,  but  the  general  pur- 
I  pose  appears  distinct,  and  may  be  in  sub- 

I  stance  attained  by  another  mode.  It  shall 

r         be  execiited  cy  pres^  but  a  personal  be- 
'quest  a.ttached  to  a  void  charity  as  an 
endowment,  must  fall  with  its  principal. 
Att:  Gen.  v.  Wldtchurch^  T.  179<).  3  Ves. 
141. 

'    171.  Bequest  in  trust  for  the  poor  in* 
habitants  of  several  parishes,  to  be  ap- 
plied at  times,  and  in  proportions,  and 
either  la  money,   provision,   physic,  or 
dothes.  as  the  trustees  think  fit.    The 
.foad  being  rery  considerable  in  propor- 
tloo  te  iSe  objects,  the  application  was 
npoa  the  principle  of  cy  pres^  extended 
,  Ibr  the  benefit  of  the  same  objects  to 
.  ^^oses  not  expressly  pointed  out  by 
Ae  will,  as  instmctsog  and  apprenticing 
Vq^  I.  47 


in  Equity. — Doctrine  of  Cy  prei* 

of  children  ;  against  the  claim  of  the  next 
of  kin.  Bp.  of  Hereford  v.  Adorns y  T. 
1802.  7  Ves.  334.  Vide  Da  Costa  v. 
De  Pas,  Amb.  2^8.  Moggridge  v.  Thack* 
well,  supra. 

172.  The  foundation  of  the  Free  Gram* 
mar  School. at  Leeds,  being  for  teaching' 
the  learned  languages  grammatically,  the 
court  would  not  allow  part  of  the  fiinds 
to  be  applied  in  procuring  masters  for 
French  and  Qcrman,  and  to  other  esta- 
blishments, with  a  view  to  commerce,  for 
though  the  nature  of  a  charity  can  be 
changed  by  an  application  to  objects  dif- 
ferent from  those  inteaded  by  the  found- 
er^ yet  that  is  only  where  it  is  clear  that 
by  a  strict  adherence  to  the  plan,  his  ge- 
neral object -will  be  destroyed,  and  not 
upon  the  notion  of  advantage  to  the  inha- 
bitants of  the  place.  Att\  (Sen.  V,  Whits^ 
iy yT.  1805.     n  Ves.  241. 

173.  A  bequest  was  made  before  the 
statute  9  Geo.  2.  c.  36'  to  the  congrega- 
tion of  presbyterians,  to  which  testator 
belonged,  for  placing  out  as  apprentices 
two  poor  boys  of  such  as  were  members 
of  the  said  congregation,  and  living  in  a 
certain  parish.  l*he  fund  becoming  con- 
siderably more  than  sufficient,  the  coart 
applied  the  surplus,  upon  the  principle  of 
cy  presy  1st.  to  place  out  sons  of  lAembers 
within  ;hat  parish  :  2d.  such  boys  in  other 
parishes:  3d.  daughters. of  members  of 
the  congregation  in  like  manner:  and 
4th.  sons  of  presbyterians  generally,  pre* 
vious  to  building  a  school  and  other  pur- 
poses, and  sons  of  persons  of  the  establishr 
ed  religion,  within  the  parish,  were  upoa 
a  proposal  rejected.  Att  Gen.  y.  Wan* 
5«y,T.  1808.     15  Ves.  231. 

174.  A  bequest  of  money  to  Roman 
catholic  bishops  and  their  successors  i^ 
void,  no  such  characters  being  known  co 
the  laws  of  Ireland ;  but  wh^re  they  are 
particularly  named,  (though  so  described) 
the  bequest  is  good  for  their  joint  heirs, 
subject  to  the  controul  pf  the  court  of 
Chancery.  Att.  Gen^  v.  Powerj  E.  1809* 
1  Ball  &  Be.  145.   ' 

175.  A  bequest  of  money  to  purchase 
or  build  a  house  for  the  reception  of  12 
poor  gentlewomen,  though  roid  by  th0 
English  statute  of  9  Geo.  2.  yet  as  ther^ 
is  no  such  mortmain'  act  in  Ireland,  and 
the  bequest  was  not  within  the  old  mort- 
main acts  of  Ireland,  the  court  held  it  va<t 
lid.  S.  C«  ib.  154.  But  whether  a  bequest 
of  money  to  clothe  such  poor  children  as 
should  bo  educated  ia  the  Buniiery  iche«l 
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of  W.  be  legal,  the  court  would  not  de- 
termine, but  directed  an  enquiry  by  the 
master,  to  enquire  into  the  chnracter  and 
description  of  the  school.  8ed  dictum  per 
^annerSy  Ch.,  that  such  a  bequest  would 
be  void  in  England,  as  contrary  to  the 
statute  of  £d.  6.  (which  does  not  ex- 
tend to  Ireland,)  and  against  the  public 
policy.  S.  C,  ib,  150.  Vide  Carey  v. 
Abbot,  7  Ves.  490.  S.  P. 

176»  An  information  to  set  aside  a 
lease  of  a  charity  estate,  1st.  as  being 
for  a  long  term  determinable  on  hvcs,  at 
a  small  rent  on  payment  of  a  fine  ;  and 
2d]y.  on  the  ground  of  undervalue.  But 
tbe  court  would  not  disturb  it,  the  cor- 
poration (w.ho  were  the  trustees)  having 
always  let  their  estates  in  the  same  man- 
ner, and  it  being  according  to  the  custom 
of  the  country  ;  and  Granty  M.  R.  denied 
that  there  was  any-such  principle,  as  that 
a  lease  for  a  charity  estate  for  lives,  or 
for  a  long  term  determinable  on  lives  in 
existence,  is  prima  facie  a  breach  of 
trust.  A  lease  for  three  lives  was  consi- 
dered by  the  legislature,  in  framing  the 
enabling  and  disabling  statutes,  and  by 
many  founders,  as  on  a  footing  with  leases 
for  21  years.  In  order  to  set  aside  a 
lease  of  a  charity  estate  already  existing, 
it  is  not  enough  to  say,  that  tbe  mode  of 
letting  is  not  the  best  that  might  be  de- 
scribed, but  it  must  be  shown  to  be  so 
positively  bad,  that  no  person  meaning 
to  discharge  his  trust  fairly,  could  have 


benefits  derived  from  such  breachek  of 
trusts  by  third  persons  ;  therefore  where 
an  information  has  been  filed, -the  court 
will  not,  on  petition  having  the  same  ob- 
jects, separate  such  objects,  and  give  re- 
lief  on  the  petition  as  to  ihose  which  are 
regularly  within  its  limits,  and  leave  the 
rest  to  be  disposed  of  on  the  information : 
and  it  was  also  held,  that  where  a  tenant 
of  a  charity  estate  has  acled  fairly,  lie 
shall  not  be  turned  out  of  possession,  or 
have  bis  lease  set  aside,  merely  on  tbe 
ground  of  the  inadequacy  of  his  rent  to 
the  value  of  the  estate.  Ezp,  Skinnier  } 
In  Re  Lawford  Charity y  E.  1817.  2 
Meriv.  453.  And  the  [petition  further 
prayed,  that  an  account  of  the  receipts 
and  payments  of  the  deceased  trustee 
might  be  taken,  and  that  his  representa* 
tive  and  the  tenant  might  be  charged  with 
thf*  full  value  of  the  estate  from  the  date 
of  the  agreement  therein  mentioned ;  but 
held,  not  within  tlie  act;  Ld,  Ch.  saying, 
that  it  might  be  doubtful  whether  a  peti- 
tion  seeking  a  variation  of  a  lease  would 
be  within  the  act,  but  tliat  one  which 
prays  an  account  of  the  effects  of  a  de- 
ceased trustee,  could  clearly  never  bo 
within  it.    S   C.  H.  1818.   I  Wils.  14. 

178.  A  residuary  estate  was  bequeath- 
ed to  the  minister  and  church  officers  of 
a  parish  in  Scotland,  for  the  benefit  of  a 
charity  or  school  there ;  and  on  informa- 
tion and  bill  In  this  court,  the  money  was 
ordered  to  be  invested  in  the  funds  in 


resbrted  to  it,  as  a  lease  for  a  long  term   the  name  of  the  Acct.  Gen.,  and  the  divi- 
absolutely  at  a  stationary  rent.     It  is  true,   ^     '    -    *^         j^-  ^i--  !_._-t 

that  leases  of  charity  estates  may  be  set 
aside  for  undervalue  onl}',  but  it  must  be 
such  an  undervalue  as  can  be  satisfactori- 
ly proved,  and  considerable  in  amount ; 
and  as  to  the  evidence,  the  opinions  of 
witnesses  formed  upon  a  loose  recollec- 
tion of  circumstances,  are  not  to  be  put 
in  competition  with  the  evidence  of  sur- 
veyors actually  employed  at  the  time  to 
ascertain  the  value,  and  to  whom  no  bad 
motive  can  be  imputed.  Att,  Gen.  v* 
Exeter  Corporationy  M.  1817.  3  Meriv. 
6'2A.  543. 

177-  A  petition  under  stattite  52  Geo. 
3.  c;  101.  roust  have  the  signature  of  Att. 
Gen.  or  of  Sol.  Gen.  (if  there  be  no  Att. 
Geii.)  but  such  signature  must  not  be 
affixed  without  the  same  deliberation  as 
in  the  case  of  an  information  regularly 
filed  ;  for  that  statute  was  only  meant  to 
extend  to  cases  of  plain  breach  of  trust 
by  tbe  trustees  tbemselveS|  and  not  to 


dends  to  be  paid  to  the  trustees  appointed 
by  testator.  In  H.  1815.  (19  Ves.  309.) 
a  scheme  stated  in  the  master's  report, 
was  ordered  to  be  carried  into  execution  : 
but  on  appeal  from  this  order,  Ld.  Cfa. 
said,  that  where  a  charity  is  to  be  adaii« 
nistered  in  Scotland,  this  court  does  not 
take  the  administration  into  its  own  hands* 
The  gift  being  for  tbe  founding  a  Scottish 
charity,  is  certainly  good ;  but  it  is  for 
the  courts  in  Scotland  to  determine,  what 
kind  of  school  or  charitv  should  be  esta- 
blished.  Att,  Gen.  v.  Ltpiney  T«  lftl8« 
2  Swanst.  l81. 

179-  The  court  will  not  interfere  to  re- 
gulate a  voluntary  charity  supported  by 
contributions  under  the  direction  of 
trustees,  where  some  of  the  trustees  com* 
plain  of  the  acts  of  the  majority  of  them 
as  being  adverse  to  their  intention,  and 
to  that  of  others  of  the*  contributors^ 
where  the  conduct  of  the  acting  trustees 
is  firee(  firom  positive  imputatioa.    Wber# 
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there  Is  a  trust  deed,  id  such  cases  the 
court  will  not  vary  its  terms  on  the  appli- 
cation of  persons  sugoresting  that  ihey  are 
not  such  as  all  the  creditors  intended  they 
should  haye  been  ;  and  a  proviso  in  such 
a*  deed,  that  gratuitous  teachers  Should  at- 
tendy  and  that  no  doctrines  should  be 
taught  contrary  to  those  of  the  Church  of 
England j  is  not  contravened  by  the  ap- 
pointment of  a  dissenting  minister,  at  a 
salary,  to  read  lectures  in  the  school  room 
when  not  used  as  a  school^  the  subscribers 
contributing  the  amount  of  his  salary. 
.  In  Re  Macclesfield  School^  M.  1818.  6 
Price  214. 

180.  A  market  hotise  which  had  been 


erected  on  land,  granted  by  royal  charter, 
for  the  purpose. of  holding  markets  aod* 
fairs  thereon,  the  tolls  of  which  were  to 
be  applied  to  charitable  purposes,  was 
pulled  down,  and  rebuilt  on  another  piece 
of  land ;  but  it  appearing  that  it  was  done 
with  the  consent  of  the  lessee  of  the  ma- 
nor under  the  crown,  and  with  the  gene* 
ral,  though  not  universal,  approbation^  of 
the  inhabitants,  who  had  defrayed  the  ex- 
penses by  voluntary  subscription ;  a  peti* 
tion  for  its  restoration,  on  the  ground  that 
the  removal  had  been  prejudicial  to  the 
tolls,  dismissed  with  costs^  Jn  lie  Chert' 
sey  Market,  IL  1818.  Dan.  26l.  6  Pric» 
174. 
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181.  The  rules  on  the  foundation  6f 
an  hospital  were,  that  no  lease  should  be 
granted  fer  more  than  21  years,  and  that 
at  the  old  rent,  taking  a  fine  of  two  years 
value.  The  hospital  granted  a  lease  for 
21.  years,  at  the  old  rent,  with  a  covenant 
by  repeated  renewals  to  make  it  up  60 
years,  and  the  lessee  entered  into  a  deed 
of  covenants  to  pay  a  surplus  rent  to  the 
hospital.  Upon  a  bill  by  the  assignee  of 
this  lease  to  hav6  his  lease  again  renew- 
ed, it.  was  held,  that  this  covenant  was 
not  bind  tog,  it  being  equally  prejudicial 
to  the  hospital  as  a  lease  for  60  years, 
but  the  assignee,  on  paying  the  additional 
rent,  was  decreed  to  have  his  lease  con- 
firmed for  21  years  from  the  last  renew- 
al. Lydiatt  v.  Foacltj  H.  1700.  2  Vern. 
410. 

182.  A  corporation  holding  in  trust  for 
a  charity  are  but  trustees,  and   though 

.they  may  improve,  they  can  do  nothing 
to  prejudice  the  charity,  or  in  breach  of 
the  founder's  rules.  S;  C. 

183.  A  public  company  being  trustees 
for  a  charity,  mismanage  the  fund,  and 
neglect  the  objects.  They  shall  make 
good  the  deficiency,  and  pay  costs,  //icz- 
herdasher^s  Co.  v.  Att.  Gen.  H.  1702. 
1  Bro.  P.  C.  9. 

184.  Lands  of  8/.  per  annum,  pur- 
chased by  a  parish,  were  improved  to 
450/.  per  annum  value.  The  trustees, 
by  order  of  the  vestry,  raised  10t)0/.  for 


the  use  of  the  parish,  by  way  of  annuity^ 
which  the  parishioners  sought  to  set 
aside,  as  a  breach  of  the  charitable  trust ; 
but  the  court  dismissed  their  bill,  and 
would  have  made  them  pay  costs  if  they 
had  not  submitted  to  pay  the  annuity. 
Alt.  Gen.  v.  Lady  Hart,  M.  1703.  Pre. 
Ch.  225. 

185.  A  corporation  trustees  for  a  cha- 
rity, and  in  possession,  suppress  or  con-  • 
ceal  some  evidence  relating  to  the  chari- 
ty ;  they  shall  pay  codts.  Hertford  Bo' 
rough  V.  Hertford  Poor,  T.  1713.  1  Bro. 
P.O.  399. 

186.  The  reversion  in  fee  of  divers 
lands,  let  on  lease  for  701.  per  annum, 
was  granted  by  Henry  8.  to  the  qorpo- . 
ration  of  Coventry,  in  consideration  of 
1400/. ;  400/.  of  the  purchase  money 
was  pard  by  the  corporation,  and  1000/., 
the  residue,  by  Sir  Thomas  White,  but 
in  the  grant  the  corporation  were  said  to 
be  purchasers.  The  corporation^  by 
agreement  with  Sir  T;  W.,  were  to  pay 
and  apply  the  70/.  per  annum  in  certain 
charities  ;  40/.  per  annum,  part  thereof^ 
to  circulate  between  certain  towns  for 
ever.  Upon  the  expiration  of  the  leases, 
the  value  of  the  lands  were  greatly  in- 
creased, but  Coventry  having  all  along 
received  the  surplus,  a  bill  was  filed 
against  them  oh  behalf  of  the  other  four 
towns  J  whereupon  Wright,  C.  S.  in  1700, 
decreed  that  Coventry  should  have  the 
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forpluf  rents;  but  In  1702,  the  Lords 
reversed  this  decree,  declaring  that  the 
increase  should  be  applied  towards  aug- 
Dientiiig  the  several  charities  and  appoint- 
menu.  In  1703,  the  court  of  Chancery 
decreed  the  order  of  the  Lords  to  be  car- 
ried into  execution,  and  restrained  Coven- 
try  from  receiving  the  future  rents.  Pend- 
ing tbpse  proceedings,  Coventry,  by  fraud, 
drew  the  four  towns  into  a  private  agree- 
ment, whereby,  under  a  false  pretence, 
they  agreed  to  pay  the  four  towns  and  the 
JMerchant  Taylors'  Company  825/.,  and 
instead  of  applying  2241?.,  the  increased 
profits,  in  augmentation  of  the  charities, 
they  agreed  to  pay  only  60/.  per  annum. 
To  execute  this  agreement,  Coventry  de- 
mised the  charity  lands  to  the  Merchant 
Taylors  for  20,001  years,  and  accepted  a 
re-demise  for  20,000  years,  under  the 
particular  rent  of  60/. />^  aJtntim  to  tlie 
said  four  towns,  granting  leases  for  long 
terras  at  small  rents  for  large  fines  to 
their  own  members  and  friends.  Upon  a 
bill  by  the  poor  inhabitants  of  Coventry 
•gainst  the  five  corporations  who  had 
signed  the  agreement,  Ld.  Harcaurt,  tn 
1710,  declared  the  agreement  to  be  vile 
and  corrupt,  and  intended  to  defeat  the 
order  of  the  Lords.  His  Lordship  de- 
creed, that  the  agreement  and  the  deeds 
of  demise  and  re-demise  should  be  sot 
aside,  that  the  trust  estate  should  be  re- 
assigned, so  as  to  put  all  the  claimants  in 
statu  quo^  and  that  the  2241/.  should  be 
brought  into  court ;  and  finally,  that  the 
corporation  of  Coventry  should  be  utter- 
ly removed  from  the  trust  for  their  gross 
misbehaviour.  Coventry  laid  under  a  se- 
questration for  seven  years,  for  non-pay- 
ment of  the  2241/. ;  when,  having  raised 
the  money,  they  appealed  to  the  Lords 

Siiinst  Ld.  Harcaurt^s  decree,  but  the 
oQse  afllrmed  it.  Coventty  City  v.  AU, 
Oen. ;  Case  of  Sir  T.  White's  Charity, 
E.  1720.  2  Vern.  397.  Colles'  P.  C.  280. 
2  Bro.  P.  C.  236. 

187*  A  college  restrained  by  its  con- 
iHttution  from  making  leases  other  than 
for  21  years,  at  a  rack-rent,  made  an 
entry,  in  their  audit-book,  recommending 
it  to  their  successors  to  renew  at  less 
than  the  rack-rent,  the  tenant  having 
greatly  improved  the  ^premises.  Upon  a 
bill  to  have  the  benefit  of  this  renewal, 
ltd.  Ch.  refused  to  decree  it,  censuring 
the  parties  who  had  signed  the  order, 
for  a  breach  of  the  collei^e  statutes;  and 
1i  if  the  lessee  had  relied  on  their  pro- 


mise of  renewal,  they  should  make  good 
his  loss :  Held,  also,  that  the  master,  &c. 
signing  the  contract,  was  not  binding  on 
the  college,  for  as  touching  the  revenue 
it  should  be  under  their  common  seal. 
Taylor  v.  Dulwich  Hasp.  M.  1720.  1  Pi 
W,  655- 

188;  Though  the  governors  of  a  cbari* 
ty  may  not  be  guilty  of  corruption,  yet 
where  they  are  extremely  negligent,  shall 
pay  costs,  and  the  person  taking  advao* 
tage  of  their  neglect,  to  the  prejudice  of 
the  charity,  shall  not  be  benefited  by  hb 
bargain.  East  v.  Ryal,  T.  1725.  2  P. 
W.  84. 

189*  A  trustee  of  a  term  for  a  charity 
purchases  the  r<fversion  in  fee  :  he  shall 
not  cut  down  timber,  without  making  sa- 
tisfaction to  the  charity.  Bays  v.  Bird^ 
M.  1726.  2P.  W.  398. 

190.  Trustees  of  a  copyhold  in  trust 
for  repairing  the  church  of  A.  and  the 
chapel  of  B.  in  that  parish,  by  desire  j^of 
the  parishioners,^ bought  new  ground,  and 
built  a  new  chapel,  the  old  one  being  iii' 
ruins.  This  is  no  deviation,  and  the 
trustees  may  apply  the  saving,  which,  if 
inadequate,  the  parish  shall  reimburse 
•  them;  but  they  may  not  mortgage  or 
charge  the  estate.  Att*  Gen.  v.Foyster, 
H.  1793.  1  Anstr.  Il6. 

191  •  Equity  will  not  interfere  with  the 
governors  of  a  charity  established  by 
charter,  unless  they  have  also  the  manage- 
ment of  the  revenues,  and  abuse  their 
trust ;  and  that  abuse  cannot  be  presu- 
med, but  must  evidently  appear,  mitt. 
Gen.  V.  Ffnuidling  Hasp.  XL  1793.  2 
Ves.  jun.  42. 

192.  Where  trustees Wuse^  to  recom- 
mend a  vicar,  pursuant  to  the  directions 
of  the  donor,  the  presentation  of  the 
church  shall  not  be  suspended,  neither' 
shall  the  general  intent  of  a  donor  fail  by 
reason  of  the  misconduct  of  his  trustel^s ;. 
but  where  trustees  have  a  discretionary 
power  which  they  do  not  choose  to  exer- 
cise, they  shall  not  be  punished  whh 
costs.  Alt.  Gen.  v.  BouUbeCj  T.  1794. 
2  Ves.  jun.  380. 

193.  In  1715,  the  trustees  of  a  charity^ 
granted  a  lease  of  knds,  thentofore  let  at 
31/.  per  annum y  for  999  years,  in  consi- 
deration of  500/.  to  be  laid  out,  and  4/. 
ptr  annum  additional  rent.  Per  curiam^ 
this  is  a  sort  of  perpetuity,  and  destruc* 
tive  to  the  charity  estate.  Decreed,  the 
lease  to  be  given  up ;  but  in  regard  the 
tenant  had  lately  laid  out  COO/.  In  im» 
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flroT^mentS)  he  fhall  have  jiut  allowaoces 
in  the  account  directed.  The  preseot 
aonual  value  is  about  100/.  Noie^  This 
vas  considered  a  new  case.  Att»  Gen. 
V.  Chretn^  6  Ves.  452. 

194.  In  1747  the  trustees  of  a  charity 
demised  to  defendant's  ancestor,  for  99 
yearsy  a  certain  farm,  part  of  the  charity 
•state,  at  a  yearly  rent  of  32/.  with  an 
agreement,  that  within  seven  years  he 
should  lay  out  40/.  in  repairs.'  The  ori- 
ginallessee  died  in  1753, and  iq  iBOl  dip 
existing  trustees  filed  their  bill  against 
defendant,  his  representative,  charging 
collusion  and  breach  cf  trust  in  the  for 


a  lease  {or  80  years,  in  consideration  of 
(he  surrender  of  a  former  lease  (of  which 
21  years  was  unexpired)  of  the  rent  re* 
served,  and  of  700/.  to  be  expended  by' 
the  tenant  in  rebuilding  the  house,  &c* 
On  a  bill' to  impeach  this  lease  as  im*- 
provid^t,  an  enquiry  by  the  i^Iaster  wag 
directed,  whether  the  lease  was  reason* 
able  or  unreasonable  in  such  a  degree  as 
that  fraud  could  be  inferred.  Ld.  43h.  at 
the  same  time,  observing,  that  a  lease  for 
99  years  as  a  mere  husbandry  lease,  and 
at  a  rent  adapted  to  a  lease  for  21  years^ 
could  not  be  allowed ;  neither  could  a 
building  lease  for  999  years  upon  an  ex* 


mer  trustees,  and  praying  that  defendant  I  penditure  commensurate  to  a  term  of  99 
might  surrender  his  former  lease  and  >  years.  Alt,  Gtn.  \.  BackbouKyT*  1%10. 
accept  a  new  one,  which  they  offered  for    17  Ves26l, 

a  reasonable  term,  and  at  a  proper  rent.  199*  The  court  will  set  aside  the  lease 
Bcfi^ndunt  insisted  that  his  lease  was  a  of  a  charitv  estate,  if  the  under-value  be 
mere  husbandry  lease,  and.  that  he  had/  considerable;  but  an  under-lease  granted 
laid  out  130/.  in  repairs  and  draining.  {  on  a  fine  is  not  conclusive  evidence  of  an 
The  relators  proved  that  the  farm  was '  under- value,  as  where  part  of  the  value  is 
worth,  to  be  let,  130/.  pe»- annum  Ld.  ascribed  to  the  goodwill  of  an  established 
Ch-  held,  that  this  was  a  breach  of  trust ;  trade,  and  part  to  repairs.  In  such  a  case^ 
in  the  first  trustees,  and  that  the  lease  the  court  will  direct  the^master  to  euquire 
ought  to  be  delivered  up  ;  but  his  Lord- 1  whether  the  rent  was  fair  and  adequate, 
•hip  would  not  charge  defendant  with ,  and  to  distinguish  how  much  of  the 
more  rent  thnn  32/.  per  annum^  previous  premium  on  the  underlease  was  for  good 
to  the  filing  of  the  bill,  nor  with  cqsts,  if  will  and  repairs,  and  how  much  for  the 
he  gave  up  the  lease  without  trouble  ;  i  value  of  the  lease  above  the  rent  reserv* 
but  in  future,   he  said,  such  leases  of  ed  to  the  charity,  and  to  report  accord* 


charity  estates  would  not  be  tolerated. 
Defendant  undertook  to  give  up  his  lease, 
end  it  was  agreed  that  he  should  continue 
in  possession  to  the  end  of  the  year,  pay-t 
ing  a  rent.  Att.  Otn.  v.  Ousmj  E.  180.% 
10  Ves.  562. 

195.  The  court  of  Chancery  has  juris- 
diction in  all  cases  of  abuse  in  the  rec^pt 
and  management  of  the  revenues  of  a 
charity  by  the  governors ;  and^  where  the 
heir  of  the  founder  was  a  iunatic,  an  ir- 
regular appointment  of  governors  and  a 
scboolgiaster,  by  his  committee,  was  va- 
cated upon  petition  to  Ld*  Ch.,  as  visitor. 
Ait*  Oen.  n.  Dixie  ;  Cau  of  Bostoorth 
School,  E.  I8O7.  13  Ves.  519. . 

196,  Where  the  trustees  of  a  chari*/ 
^^oined  in  granting  a  long  lease,  of  the 

Airity  lan^s,  against  the  express  direc- 
tion of  the  founder,  the  court  set  it  aside 
with  costs,  as  an  .improper  administra- 
tion of  a  eharity  estate.  The  relators, 
not  desiring  t6  disturb  under-lessees,  the 
account  was  confined  to  the  filing  of  the 
information  or  previous  demand.  AtU 
Oen.  V.  Ori^ihyT,  1807.  13^Ves.  565. 
197*  The  trustees  of  a  charity  granted 


ingly.  AtL  Oen.  v.  Magwood^T.  181 U 
1 18  Ves.  315. 

199-  Tlie  trustees  of  a  charity  cannot, 
whhout  an  adequate  dopsideration,  let 
for  99  3'ears,  nor  beyond  the  course  of 
provident  management,  much  less  with  e 
covenant  for  a  perpetual  renewal,  withp 
out  an  equivalent  for  the  inheritance  \(a) 
but  where. there  was  a  decree  on  default 
for  setting  aside  a  lease  of  a  charity  es- 
tate (containidg  a  covenant  for  perpetual 
renewal)  and  an  account  was  directed  as 
to.  the  annual  rent  reserved,  the  court  . 
permitted  a  hearing  on  terms  of  paying 
costs,  and  not  disturbing  the  proceedings 
before  the  Master  in  drawing  his  report 
of  what  was'due ;  but  the  money  was  not 
allowed  to  be  paid  into  court  before  the 
report  was^made ;  and  Etdon,  C.  said, 
that  a  petition,  and  not  motion,  was  the 
proper  application  in  such  a  case,  and  that 
relief  will  be  given  on  an  information  for 
I  a  charity  without  a  specific  prayer.  AtU 
Gen.  V.  Brooke^  M.  1811.  18  Ves.  319. 
Vide  {a)  Att  Gen.  e.  Owen,  10  Ves. 
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200.  Ader  an  erder,  permitting  d^ 
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ftndaot  to  release  the  decree  (obtained 
on  his  default,}  setting  aside  a  charity 
lease,  and  directing  an  account  of  the 
rents  against  the  defendant,  he  was  or- 
dered  to  give  security  for  the  sum  report- 
ed due.  Att,  Gen.  v.  Brooke^  E.  1812. 
IS  Ves.  496.  Vide  Att.  Gen.  o.  Mag- 
vood,  ibid.  315.  Same  v.  Backhouse, 
17  Ves.  283.  and  references.  Same  r. 
WjIsob,1S  Ves.  518. 

201.  Where  the  lessors  of  charity  es- 
tates were  not  merely  trustees,  but  had 
also  beneficial  interests,  and  they  granted 
leases  for  21  years,  at  an  under-value ;  the 
court  set  them  aside  as  breaches  of  their 
trust.  Att.  Gen.  v.  Wilson,  E.  1812. 
IS  Ves.  518.  Vide  Att.  Gen.  v.  Gower, 
9  Mod.  224.  Same  v.  Magwood,  sup. 
Same  o.  Brooke,  sup.  Same  v.  Back- 
bouse,  17  Ves.  283.  and  references. 

202.'  A  petition  was  presented  under 
the  act  of  52  Geo.  3.  c.  1 10.  which  gives 
the  court  jurisdiction  to  proceed  in  charity 
matters  by  petition,  but  the  trustees  did 
not  appear.  Ordered,  that  they  should 
sitow  cause  why  the  prayer  should  not  be 
granted.  JSxp.  Seagears;  In  Re  Mania 
Oiarityy  E.  1813.     1  Ves.  8c  B.  496. 

203.  Where  trustees  have  a  leasing 
power,  the  court  will  controul  it  for  the 
Jienefit  of  a  charity.  Exp.  Berkhamstead 
School,  T.  1813.     1  Ves.  &  B.  138. 


204.  The  statute  of  52  Geo.  S.  c  lOK 
which  substitutes  petition  for  information, 
is  limited  to  questions  ef  abuse  of  trust  as 
between  the  trustees  and  the  objects  of 
the  charity,  and  it  is  not  applicable  to  an 
adverse  claim  to  land,  as  having  formerly 
belonged  to  the  charity,  and  the  stat.  of 
40  Geo.  3.  c«  b6.  as  to  money  intailed,  is 
discretionary.  .Exp,  Rees,  T.  1814.  3 
Ves.  &  B.  10.  Vide  Exp.  Stern,  6  Ves. 
156. 

205.  Constructive  trusts  are  not  within 
the  52  Geo*  3.  c.  101.  which  gives  relief 
upon  petition  in  the  case   of  charities. 
Exp.  Broumy  T.  1815.     Coop.  295. 

206.  A  trust  created  for  the  benefit  of 
a  charity  is  broken  by  the  pulling  down 
a  chapel,  selling  the  materials,  and  con- 
verting the  burial-ground  to  other  uses ; 
and  the  court  directed  a  conveyance  to 
new  trustees,  on  petition  under  52  Geo.  3. 
c.  101.  s.  12.  Exp.  Greenhouse,  M.  1815« 
I  Madd.  92. 

207.  The  founders  of  a  charity  hav- 
ing named  as  trustees  the  occupiers  of 
certain  annual  offices,  other  trustees 
were  appointed  by  the  court  to  hold 
the  funds;  but  the  selection  was  still 
left  to  those  trustees  appointed  by  the 
founder.  Exp.  Blackbume  ;  In  Re  Tay* 
lor's  Charity,  E.  1820.  1  Jac.  &  Walk. 
297. 
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208.  When  a  testator  has  devised  bis 
estate  to  charitable  uses,  and  has  pointed 
out  the  particular  objects  of  his  bounty, 
the  court  construes  his  intent,  imperative- 
ly to  be,  not  only  in  exclusion  of  his  next 
of  kin^bttt  to  the  disinheriting  of  his  heir 
at  law  ;  and  proceeding  upon  that  prin- 
ci)ile,  they  uniformly  decree  the  surplus 
rents  and  profits  to  the  augmentation  of 
the  charitirs.  It  was  so  resolved  in  the 
early  case  of  Thetford  School,  t6l0. 
S  Co.  130.  and  has  been  followed  in 
Arnold  v.  Att.  €hn.  T.  1698.  Show. 
P.  C.  22.  Att*  Gen.  v.  Mayor  of  Coven- 
try,  M.  1700.  Colles*  P,  "C.  280.  2  Bro. 
P.  C.  236.  Att.  Gen.  v.  Pric«,  T.  1744. 
3  Atk.  lOQ.  Att  Gen.  v.  8mart,E*  1748. 
1  Ves.  72.  Ait.  Gen.  v.  Johnson,  M. 
tT^S.  Amb.  190.  Ait.  Gen.  v.  Sparks^ 
M.  1753.    Amb.  201.  Att.  Gen.  y.  Ha- 


berdasher^s  Co.  or  Tonner,  M.  1792.  i 
Ves.jun.  1,  4  Bro.  C.  C.  103.  Att., 
Gen.  v.  Minsliidlj  T.  1798.     4  Ves.  11. 

209.  So  where  the  funds  devised  by 
the  testator  turn  out  to  be  more  than  ade- 
quate to  the  number  of  his  own  objects, 
the  surplus  shall  be  applied  to  purposes 

jusdem  generis  ;  for  the  court  has  liberty 
to  enlarge  the  charity^  by  extending  tho 
number  of  the  objects  of  the  testator*! 
bounty.  Att.  Gen.  v.  E.  of  Winchelsea, 
IW.  1.791.     3  Bro.  C.C.  373. 

210.  So  where  tho  owner  of  land  is 
charged  with  an  annuity  ij^iiig  tihereout 
for  the  maintenance  of'li  scli6bitnaster| 
he  shall  not  be  excused  on  account  of  six 
years  vacancy  in  the  school ;  and  though 
there  are  n^t  persons  in  the  parish  suf- 
ficient to  'answer  the  description  of  the 
cbarityi  yet  the  land  shall  not  be.dis- 
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AppUc€Uion  of  Surplus 

c}iarg«d,  but  the  annuity  shall  accumu- 
late for  the  increase  of  the  charity. 
Aylett  V.  Dod,  H.  1741.  2  Aik.  J38. 

211.  An  increase  of  the  revenues  of  a 
charity  was  applied  for  the  benefit  of  the 
charily  in  Exp,  Jortin^  T.  1802.  7  Ves. 
340.  Vide  Att.  Gen.  r.  Tenner,  2  Ves. 
jun.  !•  4.  Bro.  C.  C.  103. 

212.  The  court  will  apply  the  in- 
creased revenues  of  a  diarity  in  augmen- 
tation of  the  original  objects,  though 
considered  a  proper  subject  of  review  as 
to  the  fatur«'.  Exp.  Berkhanipstead 
School  J  T.  ISIS.  2Ves.  &B.  134.    Vide 

(Att.  Oen.  V.  Tonner,  nipra. 

213.  In  this  case  it  was  on  the  express 
direction  of  the  donor  held,  that  the  in- 
creased value  of  certain  charitable  gifts 
should  belong  to  the  charities,  and  not  to' 


Rents,— Commis$i4mu 

the  corporation  as  trastees.  AtU  Oeu* 
V.  Bristol  Corporation^  M.  3  818.  3  Madd. 
319.  Vide  Att.  Gen.  v.  Arnold,  Show. 
P.  C.  22.  Att.  Gen.  v.  Haberdasher's 
Co,  4  Bro.  C.  C.  103.  2  Ves.  jun.  h 

214.  Where  in  respeot  of  the  ia^ 
creased  rents  of  a  charity  estatei  it  is 
referred  to  a  master  to  approve  of  a 
schenre  for  their  future  application,  and 
be  recommends  an  augmentation  of  a 
salary  given  by  the  will  of  the  foandcTp 
he  is  not,  with  respect  to  the  aogmema- 
tion,  strictly  confined  to  the  jprovisions  of 
the  will  as  to  the  original  salary,  but  may 
engraft  upon  it  a  new  condition  in  fur* 
therance  of  the  testator's  general  inten* 
tion.  Exp.  Lane$  In  Re  Knigktsbridge 
School^  M.  1819.  4  Madd.  479* 
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215.  No  appeal  lies  to  theLords  from 

a  decree  on  the  statute  of  charitable  uses. 

Saulv.    Wilson fM.  1689.  2  Vern.  118. 

Warner  ▼.  Nortky  E.  1694.  Show.  F.  C. 

110. 

216*  Tenant  in  tail  settled  lands  to  a 
ckarily.  The  estate  tail  being  spent, 
the  remainder*man  excepted  to  the  de- 
cree of  tlie  coDmissioners ;  both  the  re- 
mainderman, and  tiie  issue  in  tail  are 
t>ound  in  the  case  of  a  charity.  Taif  v. 
Slaughter,  II.  1690.  Pre.  Ch.  l6.  Att. 
Gen.  V.  Rye.  M.  1703.  2  Vero.  45^ 
S.  P.  . 

217.  Where  charity  lands  were  let  at 
a  great  under-value  fur  81  years,  upon 
payment  of  a  fine,  the  lessee  was  decreed 
to  pay  ail  arrears  according  to  the  full 
▼alue  ascertained  by  the  commissioners, 
and  to  deliver  up  the  possession ;  and  the 
court  granted  a  commission  to  ascertain 
the  lands  intermixed  with  those  of  the 
charity.  Reresby  v.  Parrer;  Ca.  of 
Pockleyian  School,  H.  1700.  2  Vern.  414. 
•  218.  A  doubt  having  arisen  in  this 
case,  whether,  under  43  Eliz.  c.  4.  ex- 
^eptioos  ta  the  commissioners'  decree 
may  be  beard  at  the  Rolls,  his  Honour 
refused  to  interfere.  Rockley  v.  KeUy^ 
E.  1700.  Pre.  Ch.  111. 

219.  S.  in  extremis  was  minded  to  give 
20M.  towards  building  the  church  at 
C,  and  twice  .desired  P.,  who  came  to 
pray  with  him|  to  note  it  down,  which  he 


did,  but  not  till  three  weeks  after;  fcot 
S.'s  wife  and  maid  put  it  down  withim 
four  days  :  P.  died  a  month  after  S.  Tha 
commissioners,  on  inspecting  these  me- 
moranda^  though  they  did  not  expressljr 
agree  as  to  date,  decreed  the  200/.  ta 
the  parish;  but,  on  exceptions,  Ld.  Clu 
held  the  gift  not  good,  because  aot 
proved  by  the  oath  of  three  witnesses 
according  to  the  statute.  Philips  v.  SL 
Chsmenty  Danes'  Parish,  T.  1704.  1  E^ 
Ab.  404.  pi.  3. 

220.  An  issuld  was  directed  tn  t!)ts 
case,  upon  a  re-hearing  of  exceptions  tm 
a  decree  of  the  commissioners  which  bal 
been  twice  confirmed.  Corp.  ChriM^ 
Coll.  Ozon.  V.  Naunton  Parishy  T«  1705. 
2  Vern.  507. 

221.  A  auocnpative  devise  of  20i,per 
ann.  out  of  lands  to  a  chanty,  before  tha 
statute  of  frauds,  was  held  good  by  the 
commissioners  of  charitable  uses  ;  ^t  oa 
appeal,  Ld.  Barcourt  held  it  void  as  a 
wiH,  and  not  good  as  aa  appoiatitoeiit. 
To  this  the  reporter  P.  W.  puts  a  quarSf 
and  refers  to  Stoddard's  Ca.  Duke's  Char. 
Uses,  81.  where  a  nuncupative  will  was 
held  good  ;  for  though  a  rent  cannot  be 
created  without  a  deed,  yet  by  43  Elia. 
it  may  be  appointed  without  a  deed,  and 
43  GHz.  is  subsequent  to,  and  repeals 
32  Hen.  8.  $  though  it  is  true,  that  the 
statute  of  frauds   repeals  43    Elis.  pm 

*  tanto  ;   therefore,  siuce  tho    statute  of 
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frauds,  an  appointmeDt  by  will,  not  duly 
•xiecuted,  is  bad.  Jenner  v.  Jfarper^  T. 
1714.  I  P.  W.  247.  Salk.  l63.  Prt. 
Cb.  389. 

222*  Testator  devised  100/.  and  the 
rectory  of  B.  to  J.  C.  and  A.,  and  the 
heirs  of  J.,  on  condition  that  they  should 
erect  seven  houses,  and  lease  them  to 
seven  poor  men  as  they  should  think  fit, 
giving  them  the  profits  after  all  ex- 
penses; and  in  case  of  default  in  per- 
forming the  trust,  the  same  to  go  to  the 
minister  and  churchwardens  of  B.  for 
ever.  Upon  a  commission  of  charitable 
uses,  they  thought  they  might  add  to  or 
prescribe  the  mode  of  executing  the  in- 
tention ;  and  the  commissioners  decreed, 
that  J.  should  erect  the  houses  before 
Chris tmaS|  and  place  therein  seven  poor 
men  or  women  of  the  parish  of  B., 
(which  was  not  required  by  the  origi- 
nal,) and  so  upon  death  or  removal,  to 
place  seven  others,  and  3/.  to  be  paid  to 
each ;  afterwards,  the  heir  insisted  he 
bad  a  right  to  nominate  any  poor  per- 
sona, though  not  of  the  parish  of  B. ; 
but  tbe  court  confirmed  the  decree  of 
the  commissioners,  and  decreed^  that  tbe 
heir  should,  within  two  months  after  no- 
tice of  a  vacancy,  nominate  out  of  the 
parish^  and  that  upon  default,  it  should 
devolve  to  the  parish.  The  heir  had  no- 
minated two  persons  not  of  the  parish, 
yet  though  irregularly  nominated  ac- 
cording to  the  decree^  they  were  permit- 
ted to  enjoy  for  li^e ;  for  the  court  would 
not  permit  the  general  intention  to  fail 
for  want  of  circumstances  annexed,  which 
by  de&ult  of  the  parties  could  not  take 


effect.     Att.   O&i.  v.  Leigh^  T.  1721.   cAesfer,  M.  1738.  2  £q.  Ab.200.pl.  T. 


stated  by  M.  R.  from  tbe  register-book, 
in  Att.  Gen.  v.  BouUbee,  2  Yes.  jun.  380 
to  591.^ 

223.  A  person  who  was  !fummoned  to 
appear  before  the  commissioners,  and  did 
not  appear,  may  except  to  their  decree, 
if  concerned  in  interest.  Rawton  v«  Tur^ 
ner,  T.  17^5.    Sel.  Cb.  Ca.  42. 

224.  A  commission  to  inquire  into  the 
misemployment  of  charities,  within  the 
borough  of  L.,  was  directed  to  inquire, 
by  twelve  lawful  men  of  the  said  bo- 
rough, in  the  county  of  S.,  or  other  law- 
ful means,  concerning  abuses  within  the 
said  borough.  Objected,  1st,  That  the 
commission  was  to  inquire  for  this  bo- 
rough only,  and  not  for  the  whole  county. 
2dly,  That  if  the  commission  was  proper. 


legal,  especially  since  4  and  5  Anii# 
c.  16.  of  the  body  of  the  county.  Per 
Ld.  Cb.  :  The  first  objection  is  grounded 
on  the  words  of  the  act,  viz.  Enquiry 
shall  be  made  by  twelve  lawful  men  of 
the  county  ;  and  it  supposes  that  it  U 
absolutely  necessary,  that  every  such 
commission  should  be  for  the  whole 
county  ;  but  his  Lordship  saw  no  fciun- 
dation  for  it ;.  the  statute  does  not  $x  the 
extent,  but  only  the  objects  of  every 
such  commission  ;  if  the  words  of  thie 
act  had  been  stronger,  it  ought  not  no  w 
to  be  made  a  question  after  a  series  of 
eight  precedents,  for  a  series  of  pre- 
cedents against  the  plain  words  of  an 
act  have  ma  Je  a  law.  As  to  the  second 
objection,  what  is  said  as  to  4  and  5 
Ann.  c.  16.  can  have  no  weight,  that 
statute  concerns  issues  only  to  be  tried 
out  of  the  courts  of  record  at  Westmins- 
ter ;  this  is  only  an  inquest  awarded  by 
act  of  parliament ;  and  what  arises  from 
48  Eliz.  that  the  inquest  shall  be  by  men 
of  the  county,  is  answered  by  the  com* 
mission  itself,  viz.  twelve  men  of  the  said 
borough,  in  the  county  of  S.  It  is  tbe 
daily  practice  for  juries,  in  general  com* 
missions  for  counties,  to  inquire  about 
lands  lying  in  different  counties  that  are 
annexed  to  charities  founded  within  the 
limits  of  those  counties  through  which 
their  commissions  extended ;  the  jory^ 
therefore,  under  this  commission,  might 
well  enquire  into  the  lands  oat  of  the 
town,  in  the  county  at  large.  Hit  Liord* 
ship  thought  the  commission  good,  and 
well  executed,  and  over-ruled  the  ex* 
ceptions.     due  of  the  Borough  a/*  Jf7- 


225.  T.  C.  gave  to  the  Latin  school  at 
Y.,  ^^  if  any  man  be  possessed  of  it  that 
teacheth  boys,  and  is  richly  grounded  in 
the  Latin  tongue,"  5/.  yearly  for  teaching 
and  instructing  three  boys.  Item,  he 
gave'  50/.  per  ami.  to  the  poor,  out  of  his 
estate  at  H.,  to  be  p^id  by  his  executrix* 
Testator  made  his  wife  executrix,  and 
devised  to  her  the  estate  at  H.  in  fee;^ 
Defendant  was  schoolmaster  at  Y.,  hoc 
never  received  the  5/.  annuity.  Tho 
commissioners  of  charitable  uses  ordered 
the  testator's  widow  to  pay  tbe  arrears, 
and  decreed,  that  the  estate  called  A, 
was  charged  with  the  5/.  per  amu  for 
ever.  The  widow  excepted,  for  that  tbe 
estate  wa^  not  charged ;  and  if  charged, 
the  charge  was  not  made  perpetual.   Per 


the  authority  to  summon  a  jury  was  not  I  Ld.  Ch. :  There  is  no  question  hut  tbe 
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^ 


titor  BiMiit  to  charge  the  eatate  at  H. 
with  the  51.  annuity^  and  that  in  per* 
f€tuum$  for  the  gift  is  not  to  a  particular 
matter,  but  to  ibe  school.    Jttm  is  a  con- 


where  the  principal  sum  it  not  regu- 
larly paid  ;  aad  as  to  the  costs,  his  Lord- 
ship awarded  theio  in  this  case  against 
the  exceptant,  but  said,  the  cominissieii* 


jnoaive  word,  meaning  "and'*  or  ^  also  ;'Mers  had  no  power  under  the  statute  to 


and  the  instruction  of  three  boys,  must 
be  construed  three  boys  in  succession. 
Chititmm  r.  Partridge,  M.  1739. 1  Atk. 
486. 

226.  A.^  by  will,  charged  certain  lands 
with  10/.  per  amt,  for  raaintaining  a 
schoolmaster,  and  repairing  the  school. 
The  annuity  was  to  be  paid  half  yearly  ; 
and  if  in  arrear  42  days^  he  allotted  5«. 
per  week  nomine  poBmB,  The  school  was 
vacant  six  ybars,  and  on  a  commission 
of  charitable  uses,  the  commissioners  de* 
creed  the  owner  of  the  land  to  pay  the 
six  years  arrear,  and  also  5«.  per  week 
isomtns  panaSf  together  with  costs.  The 
owner  excepted,  for  that  the  vacancy 
was  not  his  fault,  and  that  if  he  paid  the 
arrears  he  ought  not  to  pay  the  penalty. 
Ld.  Ch.  ilecreed  payment  of  the  arrears, 
but  directed  that  the  penalty  should  only 
stand  as  a  security  for   legal  interest^  i 


give  them.  Ayieit  v.  Dod^  U.  174L  2 
Atk.  238. 

227*  In  charity  cases  the  court  oAen 
gives  the  relators  costs  beyond  the  taxed 
costs.  Osborne  v.  Denne,  T.  1802.  7 
Ves«  425. 

228.  On  inforniation,  deviations  from 
the  will  of  the  founder  of  a  chanty 
school,  by  separating  the  school  from  the 
master's  house,  taking  foreign  pupils,  so 
as  to  deprive  the  poor  children  of  the 
master's  attention,  &c.,  and  applying  the 
surplus  revenue  beyond  the  maintenance 
of  the  existing  objects,  arisen  since  the 
founder^s  death,  c^  pf^h  ^^  ^®  same 
uses,  were  corrected  by  a  decree,  com- 
prehending every  object,  the  poor  chil* 
dren,  the  master*s  salary,  and  the  alms*^ 
people.  Att.  Gen*  v.  Cooper^e  Co*  T. 
1812.  J9  Ves.  187. 


CHARITABLE  USES  X. 


Priority  in  Marshalling  Assets. 


229.  Although  charities  are  highly 
&VOured  in  equity,  and  legacies  to  cha* 
ritable  uses  are  preferred  by  the  civil 
law,  in  imitation  of  the  Roman  code,  yet 
the  rule  in  marshalling  assets  must  be 
taken  now  as  it  was  before  the  statute  of 
mortmain.'  Vide  Arnold  v.  Chapman, 
T.  1748.  1  Ves.  log. 

230. .  Upon  the  question  of  marshal- 
ling assets,  in.  Ait,  Gen*  v.  Graves,  M. 
J 762.  Arob.  168.  and  Att.  0<n.  v.  Tom- 
ins,  E.  1754.  Amb.  21 6.  M-  Hard^ 
wide  said  he  would  not  set  up  a  new 
nile  for  the  benefit  of  chanties,  but  they 
might  have  ^be  benefit  of  the  old  one. 
T^refore,  where  there  are  general  lega- 
cies, and  the  testator  has  charged  his  real 
estate  with  payment  of  all  his  legaciesi  if 
the  personal  estate  is  not  sufficient  to  pay 
the  whole,  the  court  has  said,  the  charit/ 
legacy  shall  he  paid  out  of  the  personal 
estate,  and  the  rest  out  of  the  real  estate 
yoL.&  49 


in  order  that  tho  testator^s  will  may  6e 
performed  in  toto. 

231.  Where  there  is^  deficiency  of 
assets,  charity  legacies  (which  are  pecu- 
niar/)  shall  abate,  and  come  in  average 
with'  other  pecuniary  legacies,  lest  by 
being  preferred,  tliey  should  frustrate  al| 
the  test.  Vide  Jones  v.  Whichcott,  E. 
1678.  Finch  353.  Fielding  v.  Bond,  H. 
16S3.  1  Yero.  230.  Mtuters  v.  Mas^ 
ters,  E.  1718.  1  P.  W.  423.  Att*  Gen. 
V.  Hudson,  M.  1720.  I  P.  W*  674* 
Att.  Gen*  V.  Robins,  E.  1722. 2  P.  W,  5. 
TaU  V.  Austin,  M.  1714.    1  P.  W.  263. 

232.  And  it  is  now  settled,  that  the 
court  will  not  marshal  assets  in  fnvoitr.  of 
a  charity  legacy,  so  as  to  give  iteflectout 
of  the  personal  chattels,  it  being  void,  so 
far  as  it  touches  any  interest  in  land. 
\\deMoggy.Btodges,M.  1760. 2Ves.  52. 
1  Cok  9.  Att*  Oen.  v.  T^nd^dl,  £.  1764, 
Amb.614. 2  Edep  207.  Foster  y.Blmgden, 
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M^  1771..  Amb.  704*  Ati.  Gen.  v.  Mey^ 
rickf  Id.  1750.  2  Ves.  44.  Foy  v.  Foy^ 
H.  1758.  1  Cox  164.  HUlyard  v.  Tay^ 
lory  H.  1773.  Amb.  7l3.  Middleton  v. 
Spicer^'E.  1783.    1   Bro,  C.   C.  201. 


Ridges  Vr  Mfirrisony  £.  1785.  1  X/ox  180*. 
^«.  G«ji.  r.  //iur«/,  T.  1790. 2  Co^^^^ 
An.  Gen.  v.  ^ncAe/xM, M.  1791.3  Br9. 
C.  C.  373.  which  is  S.  C^    MakeMom  ▼.' 
Hopper^  M.  1792.  4  Bro.  C.G.  153.* 


CHOSES  EN  ACTION  AND  POSSIBILITIES. 

rFAa^,  Aow  assighedf  charged^  or  released. 


1.  Choscs  en  action  belonging  to  an 
alien  eneniy  are  forfeited  to  tho  crown  ; 
but  there  must  be  a  commitn^ent  and  in- 
quisition to  entitle  the  king,  and  a  peace 
before  inquisition  discharges  the  cause  of 
forfeiture.     Att,    Gen,   v.  Weedony  M. 

1699-  Parker  267.  * 

2.  A  chose  en  action  is  assignable  in 
equity  upon  a  consideration  paid  ;  there* 
fore,  where  a  seaman  assigns  his  wages  as 
4  security  for  money,  and  dies  indebted, 
the  wages  are  bound.  i^CV^mcA  v.  Martin^ 
M.  1707.  2  Vcrn.  695. 

3*  A  possibility  is  assignable  in  equity 
for  a  valuable  consideration.  And  love 
and  affection  to  a  child  is  a  secondary 
consideration,  operating  by  way  of  agree- 
ment, and  good.  Wright  v.  Wrighty  E. 
1750.  1  Ves.  411. 

4.  Where  the  thing  assigned  is  only 
a  chose  en  action^  though  the  assignment 
be  without  notice,  yet,  as  no  legal  estate 
passes,  qui  prior  est  in  'tempore  potior  est 
injurey  so  if  there  be  two  executors  who 
are  also  residuary  legatees,  and  one  of 
them  for  a  valaable  consideration,  as- 
signs part  of  his  residuum  to  A.,  and 
merwards,  for  a  valuable  consideration, 
assigns  his  whole  residuum  to  the  execu- 
tor,  if  both  are  but  choses  en  action^  the 
first  assignment  must  take  place.  Toiir' 
vUle  V.  Naishy  T.  1734.  3  P.  W.  307, 
308.  Vide  Brace  v.  Marlborough  D.  2 
P.  W.496. 

5.  A  man  possessed  of  a  chose  en  ac" 
Hon  in  his  own  right  may  assign  it  with- 
out consideration  ;  secusy  as  to  that  of  his 
wife.  IM.Carteretw.PasehaUjT.l73S. 
3  P.  W.  199.  Et  vide  tit.  Baron  and 
Femcy  sec.  iil. 

6.  Choses  en  action  and  possibilities 
-ar^i  assignable  in  equity,  if  made  upon 
consideration  \  but  wheie  there  is  a  de- 


mand in  equity  under  a  trust,  which,  at 
tho  time  of  the  release,  is  a  possibility 
only,  it  must  be  supported  by  a  conside- 
ration. Robinson  v  Bavasory  H.  1734. 
3  Vin.  155.  pi.  29. 

7*  A  choie  en  action  (as  a  bond)  can* 
not  pass  by  delivery  as  donatio  emusa 
mortis.  Miller  v.  MUlery  T.  1735.  3  P, 
W.  358. 

8.  Assignments  of  chous  en  action  far 
a  valuable  consideration  are  good  against 
creditors  under  a  bankruptcy.  Browu  v* 
HeathcotCy  M.  1746.  1  Atk.  l60. 

9*  The  provisions  in  21  Jac.  1  c.  19« 
s.  11.  with  respect  to  legal  interests^ 
mUst  be  followed  as  to  equitable  ones. 
And  as  to  choses  en  acftoa, -equity  ought 
to  follow  the  law.  Ryal  v.  RolUyH.  1749. 
1  Atk.  163. 

]  0.  Money  in  the  funds  being  a  chose 
en  actiony  cannot  be  attached  or  seques- 
tered, but  a  pension  payable  at  the  treat 
sury  when  assigned,  is  not  a  chose  'en 
actiony  but  a  grant.  McCarthy  v.Goold, 
T.  1810.  1 -Ball  &  Be.  387. 

1 1.  The  assignee  of  a  chose  en  {ution 
must  take  it,  subject  to  all  the  equities 
to  which  it. was  liable-  in  ihe  hands  of 
the  original  grantee.  Priddy  v.  Rose, 
T.  1817.  3  Meriv.  86. 


.How  far  the  choses  en  action  or  possi« 
bilities  of  the  wifo  shall  pass  under  the 
commissioners'  assignment  in  case  of  the 
bankruptcy  of  the  husband,  vide  *  emte^ 
tit.  Bankrupty  vii.  (b.) 

Of  the  assignment  of  the  wife's  chosai 
en  action  or  possibilities  by  the  husband^ 
inde  ante^  tit.  Baron  and  Femey  iii. 

How  far  the  personal  estate  of  the 
#ife  shall  remain  unchanged  by  mar* 
fiaee,  and  her  choses  en  action  survive^ 
tu  b^TyVide  onfe^tit.  Baron  and  Feme j  ii.' 
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COLONIES. 


Plantations  and  Places  subject  to  the  Laws  of  EngUmd. 


oQt  the  coDseoC  or  privity  of  the  crown* 
S.C. 

6.  An  agreement  executed  in  England 
touching  the  boundaries  of  two  British 
provinces  in  America^  was  decreed  in 
this  case  to  be  executed  tii  personam^ 
though  it  could  not  be  enforced  in  rem  / 
and  tbe  tenure  of  the  planters  being  pre- 
served by  the  agreement,  they  need  not 
be  made  partios.  Pmus  v:>  Ld.  BaUsmars^ 
T*  17M).  I  Ves.  444. 

7.  Where  a  bill  is  to  enforce  a  Jamaica 
judgment^  it  must  show  the  legal  effbct  of 
that  judgment  in  Jamaica,  otherwne  it  is 
demorrable  to.  Catheart  v.  LetriSf  £• 
1792.  3  Bro.  C.  C/  514 

8.  The  effect  of  the  statntb  of  HnfiU*- 
tions  or  possessory  law  of  Jamail«, 
(passed  4  Geo.  2.)  is  to  har,  net  merely 
the  legal  remedy,  but  any  suit,  claim, 
or  domand,  and  it  converts  seven  years 
possession  into  a  positive  absolute  title, 
without  anjf  exception  in  fevourof  absen- 
tees, who  are  *  not  within  the  exoeptioo 
expressed.  Thii  provision  WSS  held  bind- 
ing upon  a  court  of  equity,-  as  well  as  of 
law.  Beckford  v.  Wade^  ear.  Privy 
Counc.  May,  1805.  17  Ves.  87« 

9<  The  exception  of  the  law  of  Jamaidsi 
rolatiog' to 'trustees,  means  actnid,  not 
constructive  trusts.  S.C.' ibid. 
'  10.  A  security  by  way  of  mortgage 
having  been  b^lbre  a  court  of  competent 
jurisdiction  in  the  colony  of  Demarara^ 
and  a  foreclosiire  and  judteial  sale  direct* 
ed  thereon,  tbe  Ld.  Ch.  refused  an  in* 
junction  to  restrain  such  sale,  the  allega« 
tions  of  fraud  in  the  bill  being  merely 
general,  and  denied  by  the  answer.  Wkii^ 
V.  Hall,  E.  1806.  12  Ves.  S2 1. 

11.  AH  questions  of  title  to  land  in^ho 
colonies  ought  regularly  to  be  first  deci- 
ded by  the  local  courts,  from  whkb>  an 
appeal  lies  to  the^  king  in  council.  -  Att. 
Gen.  V.  Stewart^  E.  1817.  2  Meriv.  143. 


1.  The  method  of  making  a  plantation 
in  Barbadbes  liable  to  a  debt  contracted 
ia  England,  is  to  procure  a  procuration 
from  hence,  under  the  seal  of  the  mayor 
of  London,  or  an  acknowledgment  by  the 
owner  upon  the  spot.  A  plantation  in 
Barbadoes  is  not  a  testamentary  estate. 
JPer  Ld*  Jejfreysy  Nod  v.  Rofdnson^  T. 
1687-  1  Vem.  460.  469. 

2.  An  uninhabited  country,  newly  dis* 
covered  by  the  Englbh,  and  possessed 
by  them,  is  to  be  governed  by  the  Eng- 
lish laws  r  but  an  actof  pariiaflseut  made 
io  England,  without  naming  the  planta- 
Ijoos,  will  not  bipd  it ;  therefore,  the  r»- 
qointes  of  the  statute  of  frauds  in  exe- 
cuting wills,  have  no  effect  in  Barbadoes; 
but  where  the  king  of  England  conquers 
a  country,  by  a  conqneror's  right  he 
may  impose  what  laws  he  ^lleases, 
thoofb,  until  such  new  laws  are  imposed, 
the  country  is  to  be  governed  by  its  own 
laws,  ttittess  where  sueh  laws  are  silent 
or  contrary  to  the  laws  of  God.  Anon. 
T*  1722.  2  P.  W.  75.  Vide  Biankhard  v. 
Galdy,  Salk.  411.  Campbell  r.  Hall, 
Cowp.  204*      Spragg  v.  Stone,  Dougl. 

.3.  Bill  for  possession  of  lands  in  St. 
Christopher's.  Defendant  demurred  to 
the  jurisdiction*  '  Psr  cur.  Lands  in  the 
plantations  are  no  more  under  the  juris- 
diction of  Chancery  than  lands  in  Scot- 
land ;  for  the  court  only  agit  in  perso' 
nam  .*  defendant  should  have  pleaded  to 
the  jurisdiction.  Demurrer  over-ruled  as 
insufficient.  Roberdeau  v.  Asms,  M.  1738. 
1  Atk.  543. 

4.  In  a  suit  between  the  proprietors  of 
provinces  granted  by  the  crown  to  settle 
ihe  boundaries,  the  Att.  Gen.  must  be 
made  a  party.  Pemi  v.  BalOmorey  £. 
1745.  Ridgw.  Ca.  temp.  Hardw.  332. 

5«  The  boundaries  of  provinces  grant* 
"od  by  tbe  crown  cannot  be  altered  with- 
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COMMISSION  I. 


Of  Commiesions  to  ascertain  thp  Boundaries  or  Value  ofEstatei. 


1*  A  commission  is  a  proceeding  so 
contrary  to  the  ypirit  of  the  common 
lawy  that  It  olight  never  to  issue  unless 
tipon  weighty  grounds.  Davenport  e« 
Bromley^ Finch  l7*  Metcalfv  Beckwith, 
1  P.  W.  3T6*  St.  Luke's  e.  St.  Leon- 
ard's, 1  Bro«  C.  C.  41.  Wake  v.  Con* 
Sersy  2  Cox  560.  1  Cden  336.  post^  pi.  8. 
p.  ef  Ely  e.  Kenrick,  Bjunb.  322.  Att. 
Gen.  e.  FunartoUi  2  Vos.  Se>  Be.  263.  and 
in  Winterton  v.  Lord  Cgremont,  cited 
S  Anstr.  387-  Lord  Thurlow  refused  to 
entertain  jurisdiction  upon  aa  amicable 
bill  to  settle  boundaries.  So,  in  Rouse  v. 
Barker,  3  Bro.  P.  C.  180.  the  court  re- 
fused to  ascertain  the  boundaries  of  free- 
holds and  copyholds  in  a  manor,  but  the 
Lords  reversed  the  decree, .  and  a  com- 
mission issued.  Vide  posi,  tit.  Copyhold, 
•• 

2.  Where  charity  lands  have  been  let 
at  a  great  under-valoe,  and  are  intermix- 
ed with  other  lands  beiongiog  to  the  tJe- 
vsnt^  the  court  will  grant  a  commission  to 
ascertain  the  boundaries  of  each.  Reresby 
V.  JFarrerj  H.  1700.  2  Vern.  414. 

S.  Where  a  man  purchased  an  estate 
under  an  old  survey,  which  proved  to  be 
incorrect  and  deficient  in  the  number  of 
acres  in  many  Instances,  Ld.  Gh.  upon  a 
bill  decreed,  that  a  commission  should 
Issoe  to  measure  the  lands  out  of  lease 
and  those  in  lease,  and  the  master  to  ad- 
joil  the  number  of  acres.  Sir  Cloudsley 
Shatui  v.  Bogan^  T.  170&  2  £q.  Ab. 
4»88.  pi  4. 

4.  Bill  against  land  owners  to  estab- 
lish a  right  of  40^  per  mm.  add  in  lieu  of 
tithes,  which  by  a  decroe  temp.  Car.  1. 
were  to  be  paid  out  of  particular  lands  to 
the  vicar  of  C.  Decreed,  a  commission 
te  ascertain  the  value  of  the  lands  and  the 
owners'  names^  and  what  propertioo  of 


the  40/.  each  tenant  ought  to  pay*  Cuth* 
bert  V.  Wcstwoodf  £•  1726l  Gilb.  £q. 
Rep.  230. 

5.  If  a  man  claims  lands  in  equity,  but 
knows  not  the  bounds^ '  the  court  arill 
grant  a  commission  to.  ascertain  them 
when  the  right  is  established ;  bait  if  the 
right  is  not  settled,  the  party  will  be  left 
to  his  remedy  at  Uw.  Chapman  v.  Spett^ 
cer^  M.  1732.  2  £q«  Ab.  163.  pi.  ]. 

6.  The  court  will  not  grant  a  commia- 
sion  if  defendant  denies  he  has  any  of 
piaintit^s  lands  in  his  posj^esston,  for  that 
would  be  to  adroit  plaintiff's  tide  In  gene* 
ral ;  but  if  defendant  has  admitted  plain* 
tiff's  title,  and  the  dispute  is  only  about 
the  particular  lands,  there  a  commtsston 
is  proper.  Bp,  of  Ely  v.  Kenrick,  M. 
1732.  Bunb.322. 

7.  Though  the  interest  of  o'ne  party  is 
more  inconsiderable  than  that  of  the 
othef,  yet  they  shall  equally  bear  the  ex* 
pense  of  a  commission  for  settling  bovn* 
daries,  and  separating  freehold  from  co- 
pyhold. Norris  v.  Le  Neve,  E.  1744. 
3  Atk.  83. 

8.  A  bill  to  ascertain  the  boundariea  of 
two  manors  was  dismissed,  where  there 
was  no  dispute  as  to  the  soil :  for  all  the 
caxes  in  which  the  court  has  entertained 
bills  for  establishing  boundaries,  have 
been  where  the  soil  itself  was  in  question, 
or  where  there  might  have  been  a  nmilti* 
plicity  of  suits.(a)  Held,  also,  that  the 
appointment  of  commissions  to  6z  boon^ 
daries  of  legal  states,  is  not  of  course ;  for 
there  ought  to  be  some  equitable  circnm*' 
stance  in  the  case.(6)  Wake  v.  Qmyersl 
T.  1759.  1  £den  331.  2  Cox  360.  Ft</e 
(a)  Leeds  D.  e.  Powell,  1  Ves.  171* 
Leeds  e.  New  Radnor  Corporation,  2  Bro. 
C.  C.  518.  and  references.  (6)  Vide  ante^ 
pL  1.  6.    AhOf  Hongerford  v.  Goring, 
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9  Vera.  38.  Loker  ».  RoUe,  3  Ves.  4. 
as  to  the  caution  used  by  the  conit :  ai 
to  equitable  circumttaDceSi  see  Rouse  v. 
Barker^  ante,  pK  1.  and  posty  pU  18.  But 
in  the  cases  of  manors  and  parishes,  it 
has  been  always  refused.  VuU  pai^  pi. 
II.  The  granting  comniisiions  to  ascer- 
tain boundaries  is  a  very  ancient  brunch 
of  equitable  jurisdiction.  Vide  Mulii- 
neaux  r.  Mullineaui,  Toth.  301.  Pecker- 
ing  e.  Kempton  ibid.  Windsor,  Dec.  v. 
Kinnersley,  ibid.  126.  Spyer  r.  Spyer, 
P^eis.  14.  Boteler  v.  Spelman,  Finch 
96.  Wintle  e.  Carpenter,  ibid.  l62.  Glyn 
V.  Scawon,  ibid.  239.  As  to  the  dqictrine 
of  bills  of  peace,  se^  1  Eden  8S5.(n«)- 

9.  If  the  tenants  of  a  manor  confirm 
the  boundaries,  the  lord  is  entitled  te 
a  commission  to  ascertain  them,  in  order 
tn  prevent  a  distress.  BottvrUY,  Prentice^ 
£.  1783.  1  Bro.  C.  C.  200. 

10.  Commissioners  of  perambulation 
must  make  a  return,  and  if  they  cannot 
agree  in  making  it,  they  may  report  spe- 
eially.  But  before  th^  make  such  re* 
turn  or  report,  the  court  wtU  not  grant  a 
new  commission,  upon  the  allegatioo  of 
tbeir  disagreement.  Carhery  ir.  Mantellf 
H.  1787.  Vem.  &  Scrir.  112. 

11.  A  commission  to  ascertain  the 
boundaries  of  a  manor  er  a  parish,  ought 
not  to  be  granted,  unless  all  the  parties 
who  have  a  probable  interest  are  before 
llie  court.  Atkiui  ▼.  Hmitmk^  H.  1794. 
t  Anstr.  886.  Vide  3t.  Luke  v.  St.  Leon- 
ard, 1  Bro.  C.  C.41. 

12.  Bill  to  esUblish  a  moduij  and  that, 
A  neighbouring  rector  may  mterplead  as 
to  the  tithes  to  be  covered  by  such 
weodusy  and  that  a  commission  may  issue 
to  asoertain  the  boundaries  of  each  ree> 
tory.  The  court  refused  the  commissiod, 
for  the  rectors  have  different  claiips :  one 
claims  in  kind*  and  the  other  a  modm. 
Woolaetm  r.  iVrigkif  M.  1797*  3  Anst, 
801.  Vide  Johnson  o.  Atkinson^  3  Anstr. 
798. 

IS.  Wl|ere  lands  were  devised  tp  a 
charity,  but  in  the  course  of  time  be- 
eaoso  intermixed  with  thoee  of  the  se- 
cond husband  of  the  testator's  widow^ 
a  commission  was  granted  to  ascertain 
them.  Att  Qtm.  v.  Bawper,  E.  1798. 
S  Vet.  714. 5  Ves.  300. 

14b  Upon  a  bill  by  the  lord  of  a  manpr^ 
.4  comioilsioo  issued  to  distinguish  «opy* 


Bmmdariu  9r  Vabm  ofEeiaim. 

hold  lands  within  the  manor  (comprised 
in  admittances  produced^  the  last  in 
1693)  firem  freehold,  and  compounded 
from  -uncompounded  copyholds,  and  to 
ascertain  the  boundaries,  and  if  they 
cannot  be  distinguished,  to  set  out  lands 
of  the  tenant,  of  equal  value,  with  so 
much  of  the  copyhold  lands  as  canfiot  ba 
distinguished.  />.  9f  Leeds  v.  E.  ofSiraf* 
fmrdy  M.  1798.  4  Ves.  180. 

15.  It  is  the  duty  of  a  tenant  to  keep' 
the  bouftdaries,  and  the  court  will  aid  the 
reversioner  to  distinguish  them ;  and  if 
they  cannot  be  distinguished,  will  give' 
him  as  much  land*  Axton  v.  Ld,  Exeter^  * 
T.  1 801 .  6  Ves.  293.     Vide  last  case. 

16.  Bill  by  the  lord  of  the  manor  of 
W.  against  the  lord  of  the  adjoioing 
manor  of  J.  (who  was  also  lessee  of  the 
manor  of  W.)  anfd  against  the  commis- 
sioners under  an  act  for  inclosing  landt 
within  the  manor  of  J.,  alleging  confu- 
sio'n  of  boundaries,  arising  out  of  the 
union  of  possession,  and  that  defendants 
were  combining  to  set^  out  a  boundary  to 
the  manor  of  J.  which  would  include 
lands  belonging  to  the  manor  of  W* ; 
and  therefore  praying  a  commission  to 
set  out  the  lands  lying  within  and  being 
parcel  of  the  manor  of  W.  The  lord  of 
J.  by  his  answer  set  out  boundaries,  re* 
ferrtng  to  perambulations  made  previous 
to  the  union  of  possession  ;  and  the  lease 
having  expired  after  .the  filing  of  the  bill, 
and  it  not  having  been  proved  that  any 
confusion  of  b<Mittdaries  wai  occasioned 
by  dalault  or  neglect  of  the  owners  of  J« 
while  lessees  of  W.,  (he  bill  was  dismiss- 
ed with  costs  as  against  the  ^mmission- 
ers,  but  without  costs  as  against  the 
other  defendant ;  for  the  court  will  not 
interfere  in  compelling  either  proprietor 
to  have  his  jjght  so  determined.  8peer 
V.  Crawier^  €.  1817. 2  Meriv.  410.  Vide 
Wake  0.  Conyers,  2  Cox  360* 

17.  The  court  will  ^nt  a.  commission 
to  ascertain  and  distingnish;  or  to  set  out 
boundaries,  on  a  bill  by  a  prebendary 
against  the  lessees^  of  the  prebeadal  leads, 
and  .  also  against  the  owners  of  other 
lands,  the  parish  with  which  the  preben- 
dal  lands  had  become  intermixed  and 
confounded  by  reason  of  the  unity  of 
poesession.  HWts  v.  ParUMmH,T.  1817« 
2  Meriv.  507-  Vide  Speer  v.  Cjrawt#r> 
ib.  410. 
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COMMISSION  II. 


Of  the  £xecuiiim  (tpd  Return. 


4d*  Iq  diis  case  the  eourjt^^Vdered  the 
commissioners  'to  amend  theit'  retorn  of  a 
commission  to  ascertain  the  bouodaries  of 
»  manor.  Rfiuse  7.  Barker^  E.  1728. 
Banb.aii. 

19.  A  plaintifT  miay  $erve  any  two  of 
defendant's  commissioners*  wtth  notice  of 
the  execution  of  a  commission,  and  is  not 
bound  to  those  only  whom  tlefendant 
might  choose  ;  otherwise,  if  the  two  com- 
missioners, chosen  by  defendant,  should 
be  absent  or  dead,  the  commission  could 
liot  be  executed,  wherefore  the  court 
Bufiers  four  oq  each  side.  Anon.  £.  1747. 
3  Atk.  633. 

20.  A  commission  issued  to  four^com:- 
roissioners,  two  made  oue  return^  and  the 
other  two  made  a  return  quit^  oppositoL 


Defendant/ took  .exeeptions  to  both.  Ld^ 
CB.  refilsed  to  proceed,  and  ordered  a 
%eiiir  commissioh,  but  said,  he  should  have 
moved  to  hate  had  the  rc^turns  suppress- 
ed,  and  not  excepted  to  them.  C^rbeti 
V.  Daotnantj  T.  1787-  2  Bro.  C.  C. 
252. 

21 «  Where. A  commission  is  executed 
abroady  the  person  who  takes  it  out,  must 
prove  by  affidavit  that  be  took  it  out,  and 
received  it  from  the  commissioners  when 
he  brought  it  back.  Baurdillan  v.  Al" 
Uyne,  T,  1792.  4  Bro.  C.  C.  100^ 

22.  The  execution  of  a  commission  10 
a  causey  is  the  act  of  the  court,  carried  on 
by  its  ministers.  Cooti  v.  Jackson^  E^ 
1801. 6  Ves.  SO. 
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.  2S.  On  appeal,  new  matter  roust  be 
brought,  but  in  review,  thepacties  must 
proceed  ex  eisdem  acts  unless  there  be  a 
clause  to  receive  new  matter.  Poffping^s 
Casey  T.  1726.  2;Eq.  Ab..  82.  (n.)  to 
pi.  4.  Sel.  C|).  Ca.  48. 

24.  A  commission  of  review  to  reverse 
a  sentence  of  the  delegates,  is  a  matter 
of  discretion  in  the  crown,  and  if  it  be  a 
hard  case,  as  to  bastardise  issue,  tho  Chi 
•will  advise,  the  crown  to  deny  it*  frank* 
Un's  Ca.  T,  1725.  2  P.  W.  299. 

.  25.  A  cenmission  of  review  is  not  a 
matter  of  right  but  of  ..favour*  Hill  v. 
PFAUe,  M.  1728.  Mos.  30.       . 

2&  If  6veiadget  are  pre9ent,,flind  two 
aee  agahist  the  lentence,  it  is  no  cause 
fora  cDmmiisi«p  oireview.  S.C.     • 

27.  The  prerogative  cpo'rt  and  court 
of  delegates  in  England  gav«  sentence  in 
farer  of  a  will,  a^  likewise  the  prero- 
|;|itive  court  Ml  Ireland ;  bntihejdelegates 
m  Ireland  reversed  that  footence  two 
years  after  the  English  sentence ;  both 
•ides  petitioned  for  a  comaussion  of  re- 
view, Ld.  Chr  dedared  be  wonid  advise 


;.' 


vbis  majesty  jko  ,grant  a  commission  to  re* 
view  Uie  senteiicein  Ireland,  but  to  sos- 
pend  the  commission  of  the  first  petition* 
ers,',till  those  commissioners  had  given 
sentence.. S.  C. 

28«  A  commission  of. review  wes  granN 
ed  after  probate,  5f  the.fir^t  wiU  confirm- 
ed by  the  delegates,  though  a  second  «i II 
appeared  in  revocation  of  the  former.  An* 
nersley  y.  Palmer ^  t,  1722.  9  Mod.  8. 
.  29*  In  this  case  a  commission  was 
granted  pending  an  jndictment  for  fbirgery 
of  a  will.  Popping^s  Ca.  T.  1725.  Sel. 
Ch.  Ca.  48. 

30..  Commission  granted  upon  a  sen- 
tence  of  the  court  of  delegates,  affirming 
a  sentence  of  the  prerogative  court  esta* 
blishing  a  will.  Maithews  v.  Warner^ 
M.  1798.  4  Ves.  186. 

51.  Also  upon  a  sentence  of  the  cQXirt 
of  delegates  in  Ireland,  affirming  a  sen* 
tence  ef  the  prerogative  court  there. 
Ot^win  V.  Qieder^  4  Ves.  211.  (n.) 

32.  The  prerogative  of  granting  a  com- 
mission of  review  is  to  be  exercised  upon 
peculiar  circumstances,  and  the  import* 
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of  the  eas6»  In  this  imtaiice,  a 
sentence  of  the  coyurt  of  delegates  setting 
aside  a  will,  the  itjport  ef  Ld.  Cb.  was 
against  the  applicatioD :  his  Lordship 
concurring  upon  the  evid^ce,  that  the 
will  was  obtained,  or  an  alteration  pce- 
▼ented  by  undue  influence;  and  there 
being  no  qaestioi^  of  law ;  upon  this  pro* 
ceeding  no  costs  are  given.  Eip*  Ftaronj 
U.  1800.  5  Ves.  633. 

S3.  A  memorial  was  presented  to  the 
Icing  in  council,  praying  a  commission  of 
review  to  rehear  a  sentence  pronounced 
by  the  delegates  in  affirmance  of  one  by. 
the  prerogative  court  establishing  a  will, 
and  pronouncing  against  a  testamentary 
paper.  The  memorial  was  referred  to 
the  Ld.  Gh.,.  who  certified  against  grant- 
ing the  commission,  on  the  ground  that 
the  case  did  not  furnish  any  such  doubt 
with  reference  to  the  lacts,  or  to  import- 
ant points  of  law,  as  made  it  expedient  to 
grant  a  commission ;  which  was  prayed 
of  the  grace  and  benignity  of  the  crown, 
regulated  by  sound  discretion,  and  usu- 
ally withholden  upon  principles  of  public 
expediency,  unless  there  are  very  cogent 
reasons  for  believing  that  the  sentence  is 
founded  on  error  in  fact  or  in  law,  or 
utfless  the  doctrines  of  law  upon  which 
it  is  supposed  to  be  founded  are  so  ques- 
tionable and  important  as  to  make  it 
clearly  fit,  that  they  should  be  considered 
in  the  most  solemn  maimer.  Ld.  Ch. 
Isaid,  if  there  is  aoy  in  which  great  cau« 
tion  should  be  observed,  it  is  where  the 
application  is  for  a  commission,  admit* 
ting  the  party  to  new  pleas  and  new  proof, 
a«d  it  is  convenient  to  the  exercise  of 
this  prerogative  that  if  the  purpose  is  to 
have  such  a  commission,  the  memorial 
should  expressly  pray^  it,  and  should  con- 
tain allegations  and  matters  on  which 
that  special  prayer  ought  to  be  addressed 
IP  his  majesty  and  the  grounds  upon 
which  such  special  prayer  could  be 
complied    with.    His   Lordship    added, 


that'  if  he  should  iodine'  to  consider  th^ 
request  on  that  view,  he  should' not  per^ 
mit  himself  to  advise  his  majesty  to  grant 
the  commission,  with  a  clause  admitting 
a  new  plea  and  new  proofs,  without  much 
fiirther  discussion,  and  without  hearing 
counsel  in  opposition.  If  in  any  _casa 
such  a  commission  is  to  be  granted,  (and 
foch  there  has  been,)  it  is  necessary  to. 
the  administration  of  justice  to  decide  ia 
what  manner  it  is  to  come  by  way  of  pre- 
liminary proof,  before  he  could  trust 
himself  with  so  high  a  prerogative,  and 
so  inconvenient  to  genefal  justice.  Ld. 
Gh,  further  said,  that  where  there  is  n 
miscarriage  in  point  of  clear  law,  if  a 
rule  of  law  admitted,  or  in  point  of  fatt 
a  rule  of  law  and  of  importance,' and  it 
has  not  reteived  due  attention  in  the 
courts  below,  that  would  form  a  case 
upon  which  such  an  application  woulil 
not  be  improper.  LoolLiug,  therefore,  to 
this  case  in  that  point  of  view,^his  Lord- 
ship said,  a  difi*erent  conclosion  of  fact 
upon  the  evidence  is  not  a  sufficient 
ground  to  grant  the  extraordinary  relief 
of  a  commission  of  review.  Upoq  the 
whole,  Ld.  Ch.  concluded,  that  the  gene- 
ral intents  of  justice  did  not  call  on  him 
to  advice  his  majesty  to  grant  the  com- 
mission, even   if  the  particular  decisida 


wron|[,  for  the  principles  upoii 
which  it  is  granted  do  not  deny  that  ic 
may  be  refused,  even  in  a  case  which  he 
should  think  there  might  be  a  better  do 
cision.  EagUtan  v.  Kingitan^  T.  1803* 
8  Ves.  438. 


There  are  several  instances  where 
comhnissions  of  review  have  been  graotH. 
ed,  between  the  years  1666  and  1741, 
for  which  see  Thesaurus  Juridicusy  tit« 
CdmmUsionf  sec.  tv.  But  note,  the  regis- 
try of  delegates  goes  no  further  back 
than  l666«  For  the  practical  mode  oT 
obtaining  this  very  rare  tommisston,  set 
4Vcs.  211.  (n;)  ' 


COMMISSION  lY. 


Cammissiontrs.    Power  and  Duty.    Negkfit  tmd  J)efaulW 

34.  A  commissioner  may  be  a  witness,  j .   SS«  Where  a  witness  examined  for  der 
hut   he   must  be  examined  before    any  fendant,  had   deposed    many    reQectlog ' 
other    in    the    commission.     Bright  v,  things,  and  was  ordered  to  puy  costs,  Ldj 
Woodward^  H.  1685.  1  Yem.  369-    .      (Ch.   discharged  the  order,  it  being  tli^. 
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GOMMlSSIdN  IV. 
PofMr,  Duty 9  and  IdaMUy  of  eommisswMrk 


Anh  of  the  commuBtooert  to  take  down 
any  deposition  tiiat  was  scandalous  and 
impertinent.    NaU*  It  seems  the  interro- 


Anatt.  H.  1720.  2  P.  W.'12& 


36.  Commissioners  are  oot  to  consider 
themselves  as  agepts  for  the  parties  by 
whom  they  are  nominated.     IVaUon  r^ 


gatory  did  not  lead  to  sach  a  disposition.  D,  of  NtFrikumbttlandj  T.  1805. 1^  Ves.. 
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-CONDITION. 

1.  Precedent 
\h  Subsequent. 

III.  Strict^     fVho  may  take  AdvatUage  or  be  prejudiced.     Conditional 

mitations. 

IV.  Performance  expressly f  or  cypres — where  dispensed  toiih. 
Y.  Non-Performance..    Compensation.. 

YL  Void  Conditions.  - 

CONDITION   I. 

Precedent. 


1.  Conditions  precedent  must  be  liter* 
ally  performed,  and  the  court  will  never 
vest  an  estate,  where  by  reason  of  a  con* 
dition  precedent  it  will  not  vest  in  law  ; 
Bnd  this  maxim  is  so  strong  as  to  hold 
even  in  cases  where  the  condition  is  be- 
come impossible.  ,  Hervey  v.  AstoHy  £. 
1737.  1  Atk.  376.  BovndeU  v.  Cvrrer. 
2  Bro.  C.  C.  67.  Ei  vide  Berlie  o.  Falk- 
land, 2  Vern.  333.  Secusy  of  conditions 
aubsequent,  which  are  to  devest  ah  estate. 
Popham  v.  Bamfietdj  M.  1682.  1  Vern. 
83.    Colles*  P.  C.  1. 

2.  A.  possessed  of  a  term,  devised  it 
to  an  infant  en  venire  sa  mersy  if  it  should 
be  a  son,  and  if  he  shenld  die  a  minor, 
then  to  testator's  grandson.  A.  died, 
leaving  his  wife  executrix.  The  infant 
was  born,  and  proved  a  danghter.  The 
oxecutrix  shnil  have  the  term,  and  not  the 
grandson,  for  there  was  a  previous  condi- 
tion and  contingency,  viz.  the  birth  of  his 
son,  and  bis  death  during  minority.  Oras- 
tott  V.  Warren,  T.  1697«^  12  Mod. 
128. 

3.  I.  S.  gave  hia  daughter  4000r.  to 
be  paid  her  at  iiSl,  or  marriage  with  con- 
sent. The  daughter  died  when  six  years 
old^  and  the  mother  took  out  administra- 
tion and  married  A.  and  then  died,  leav- 
ing A.  her  executor  and  sole  devisea* 


Bill  by  A.  for  this  40007. :  Held,  that  the 
4000/.  never  vested  in  the  danghter,  for 
she  never  married  or  attained  21,  which 
was  a  contingency,  and  a  condition  pre- 
cedent never  performed.  Yates  v  PketH' 
jdau  or  Fettipiacey  H.  1700.  2  Freem. 
243.  2  Vern.  416.  Pre.  Ch.  140.  As 
to  ct*nditions  restraining  marriage,  unless 
with  consent,  where  the  breach  of  them 
shall  cause  a  forfeiture,  and  where  they 
shall  be  considered  tn  terrarem  only^  vide 
postj  tit.  Marriage^  vi. 

4.  A.  gave  bis  grand-daughter  2001. 
on  condition  she  remained  with  his  exe- 
cutors till  21,  but  if  she  was  taken  from 
them  by  her  father,  who  was  a  paput,  or 
mariied  against  their  consent,  than  only 
10/.  Tbe  executors  placed  the  yoiing 
lady  with  a  clergyman,  and  before  21, 
with  tbe  consent  of  one  executor,  she 
visited'  her  fiither,  who  married  her  to  a 
papist.  Decreed,  per  Ld.  Ch.  (on  ap- 
peal) that  the  grand-daughter  should 
have  but  107.,  for  the  200/.  was  given  on 
a  condition  precedent,  which  described 
the  quality  of  the  person  to  take,  and 
though  one  executor  consented  to  the 
visit  he  did  not  consent  to  the  marriage^ 
against  which  the  testator  particularly 
wbhed  to  guard;  -this  was  a  marriage 
against  consent  of  the  execntorf^  who 
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upon  notice  declared  th^ir  disapprobatiou 
of  it.  Creagk  v.  WiUou^  H.  1706.  2 
Vern.  572 . 

5.  Ao  infant ybii€|  having  lands  in  fee. 
.marriecl  A»  By  articles,  it  was  agreed 
ahe  should  convey  these  lands  to  A.  dur- 
ing coverture,  and  then  her  joiulure  should 
be  increased  from  250/.  to  450/.  oer  aaru 
A.  died  and  she  married  B.  Bill  to  have 
the  450/,  per  ann.  Per  cw'^f  here  •  was 
a  condition  precedent  to  the  augmenta- 
tion of  tiie  jointure,  and  the  court  will  not 
relieve  againsX  the  neglect  of  parties.— 
%VQod  v.  Ingram^  M.  171O.     2  Eq.  Ab. 

*  211.  pL3. 

6.  Power  under  a  settlement  for  trus- 
tees to  raise  5000/.  fur  a  daughter,  to  be 
paid  her  at  21,  or  day  of  marriage,  when 
L  S.  and  his  wife  should  die  without 
issue  male,  and  in  the  mean  time,  100/. 
pe»  (Mjw,  for  maintenance.  Per  Ld.  Ch. 
the  w^rds,  '*  when  1.  S.  and  his  wife, 
should  die  without  issne  male,'' amount  to 
a  condition  precedent,  and  the  portion 
cannot  be  raised  when  oua  of  them  is  dead 
without  issue  male;  resolved  also,  that 
**  the  mean  time,"  in  which  the  100/.  per 
earn,  is  payable  for  maintenance,  relates 
to  the  intermediate  time  between  raising 
the  money,  and  the  daughter  attaining  21, 
or  marriage.  Ckampmey  9»  Ckampney^ 
E.  1715.     10  Mod.  314. 

r.  B.  bequeathed  to  his  wife  H  all 
his  debts,  goods,  &c«  provided  that  if  H. 
died  without  issue. by  him,  he  appointed 
that  80/.  per  arui.  should  remain  to  his 
brother  I.  A.  died,  then  L  died,  and 
then  IL  died  without  issue.  Per  cur., 
thia  legacy  was  to  arise  upon  a  condition 
precedent,  which  makes  it  the  worse. 
All  the  cases  put,  are  cases  of  a  demise 
over,  and  hero  the  fund  is  bequeathed  to 
tlie  lArife.  If  the  bequeftt  he  good,  it  roust 
^o  to  the  eiecutor  of  the  legatee.  Cur, 
adv.vuli.  Anon.  li.  I7l8.  8  V in.  450. 
pi.  4.  24. 

S*.  Equity  will  not  relieve  again«t  the 
breach  of  a  ot)ndition  precedent,  where 
the  damages  are  contingent,  and  cannot 
be  estimated.  Sweet  v.  Anderson^  E. 
1723.     2  Bro.  V,  C.  430. 

9.  Defendant  agreed  by.note>f  band, 
to  pay  B.  200/.  in  tyo  yoara,  and  gave 
bim  a  rick  of  wheat, ,  on  condition  he 
married  his  daughter,  and  settled  land  of 
the  value  of  600/.  on  her^  for  (ler  join* 
tiire*  The  marriage  topk  effect,  and 
there  wa$  iasu.;  a  daughtj^^  but  botli  mo- 
tiier  and  daughter  died  w'lihh}  the  two 
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I  years.  Bill  lo  execute  tHis  agreement 
dismissed,  for  it  was  in  B.'s  power  to 
have  entitled  himself  to  the  20u/.  when 
he  pleased,  by  hiying  out  the  600/.-^ 
Powell  V.  PelUit,  H.  i726,  U  Eq.  Ab. 
26«J.  pi.  3. 

10.  Lands  were  devised  in  trust,  to 
maintain  an  infant  till  23,  pnd  then  to 
convey  them  to  him,  and  if  be  die  before 
to  convoy  ihem  to  another.  The  infant 
is  Oot  entitled  till  23,  and  as  the  estate  is 
not  devised  over,  if  he  dies  under,  the 
iinrplus  profits  will  go  to  testator's  heir. 
Tilly  V.  Simpson^  M.  1729.     Mos.  244. 

11.  I.  S.  in  consideration  of  500/.  to  be 
paid  on  marriage,  made  a  rettlement,  giv<- 
ing  his  wife  a  power  to  dispose  of  2001* 
at  her  death,  which  she  did  by  will  1^ 
yviars  after.  I.  S.  insisted,  ^9  iigainst  his 
wife's  legatee,  that  his  havit^  500/.  with 
his  wife  was  a  condition  precedent,  and 
that  he  only  received  300/.  Non,  alloc. 
and  decreed,  per  M  R.  that  the  200/.  be 
raised  with  interest,  from  a  year  after  the 
wife's  death.  North  v.  AmMell,  T.  1731. 
2P,  VV.618. 

12.  Testator  devised  500/.  out  of  lanA 
upon  a  condition  precedent,  which,  ft 
not  performed,  the  lagacy  was  to  sink  for 
the  benefit  of  the  devisee.  Per  cur.^ 
this  differs  from  a  personal  legacy,  for  it 
is  a  devise  out  of  l<ind,  and  is  forfeited  by 
the  non-performance  of  the  condition* 
Sheriff  y.  Morloekj  M.  1731.  W.  KeU  24. 

13.  No  technical  words  are  necessary 
to  distinguish  conditions  precedent  and 
subsequent,  but  the  same  words  may 
make  either,  according  to  tlie  intent  of 
the  party.  Diet,  per  Talhot^  C.  in  Ro- 
bia»on  v.  Comyns,  H.  1736.  Ca.  temp* 
Talb.  164. 

I  14.  Testator  devised  thus:—"  If  either 
of  my  devisees  should  marry  Into  the  &• 
m flies  of  R.  or  G.  and  have  a  son,  I  give 
all  my  estate  to  him  for  life,  with  remain* 
der  over,  if  not,  to  R.^  The  devisees 
married,  but  not  into  the  favoured  fami- 
lies. Bill  by  R.  for  this  estate,  dismis- 
sed, per  Ld.  Ch.,  for  the  marriage  is  a 
c6ndition  precedent,  which  the  devisees 
have  their  whole  lives  to  perform,  itufi" 
daUs.  Payne,  E.  1779.  1  Bro.  C.  0.  ^5^ : 
15.  A.  liaving  a  life  estate  under  the 
will  of  B.,  whii  remainder  to  C.  in  tail, 
devised,  tojgcitber  with  his  own  esti^te,  to 
uses,  by  which  C.  would  takfi  only  a  life 
estate,  but  provided  that  bis  own  estate 
should  not  be  conveyed  till  C.  should  sufi 
fer  a  recovery,  mid  b«r  the  remainder  in 
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the  former  will.  C.  did  nets  of  owner- 
ship, and  prepared  for,  but  never  suffer- 
ed a  recovery,  and  died.  Per  ctir.j  this 
is  not  a  case  of  election,  t)ut  a  coudhion 
precedent,  which  C.  never  Imving  per- 
formed, A.'s  estate  never  vested,  and  B.'s 
estate  was  not  affected  by  it.  Roundell 
V.  eurrer,  E.  1786.     2  Bro.  C.  C.  67. 

16,  A  legacy  given  to  daughtc^rs  equally 
to  be  divided  between  them,  wlien  they 
arrive  at  24  years  of  age,  is  vested  imme- 
diately, and  the  time  of  payment  only  is 
postponed  ;  it  is  not  a  condition  precedent 
upon  which  the  legacy  was  to  vest,  as 
-where  the  word  "  if"  is  used.  May  v. 
Wood^  E.  1792,     3  Bro.  G.  C.  471. 

17'  A  copyholder  mado  a  demise  for 
one  year,  and  at  the  end  of  that  vear^ 
from  year  to  year  for  13  years  or  more, 
making  in  the  whole  14  years,  if  the  lord 
will  grant  a  license,  and  so  as  that  no  for- 
feiture shall  be  incurred,  with  the  usual 
covenants  in  a  farm  lease.  This  license 
is  a  condition  precedent,  and  tlie  lord 
liaving  refused  to  grant  it,  the  court  held 
t:ia^  the  tenant  has  no  lease,  at  law  further 
tlinii  frooi  year  to  year,  and  there  is  no 
equity  arising  from  the  circunistauce,  that 
the  lord  purchased  his  tenant's  interest 
with  notice  of  the  demise,  and  an  express 
exception  of  all  subsisiins  leases,  or  agree- 
ments for  lenses.  Lvftcin  v.  Nuitn^  T. 
1805.     11  Ves.  170. 

18.  A  legacy  was  given  to  A.  to  be 
paid  to  her  so  soon  as  she  should  attain 
^1^  if  she  should  live  to  attain  that  age, 


Subseqveni, 

httt  not  otherwise,  or  upon  her  marriage 
with  the  consent  of  the  executors,  but 
not  otherwise,  and  in  case  she  should  die 
before  21  or  marry  without  consent,  then 
over:  Held  a  condition  precedent,  and 
by  her  marHage  onder  age  without  con* 
sent  (one  executor  being  dead,  and  tho 
other  abroad)  tlio  vesting  was  reduced  to 
the  single  contingency  of  her  attaining 
2 1 .  Knight  V.  Cameron,  M.  1 807.  1 4 
Ves.  589. 

19>  Testator  bequeathed  his  residue  id 
trust  that  if  A.  should,  within  sii  months 
after  his  decease,  give  security  not  to^ 
marry  B.,  then,  and  not  otherwise,  te  pay 
it  to  the  children  of  A.,  with  a  proviso 
to  go  over,  if  she  should  neglect  or  re- 
fuse to  give  such  security.  This  was 
held  a  condition  precedent,  and  the  si.K. 
months  shall  be  reckoned  exclusive  of  the 
day  of  testator's  death  ;  therefore  as  *1io 
died  on  the  1 2th  January,  between^  eight 
and  nine  in  the  evening,  a  security  given 
on  the  12 11)  of  July,  about  nine  in  the 
evening,  was  held  sufficient,  for  there  is 
no  general  rule,  that  in  Computing  time 
from  an  act  or  an  event,  that  the  day 
shall  be  inclusive  or  exclusive,  for  it  de- 
pends on  the  circumstances  and  reasoii 
of  the  thing.  Lester  v.  Garland,  T. 
1808.     15  Ves.  248. 

20.  A  limitation  over  after  a  llroitatioit 
which  never  took  effect,  was  established, 
it  not  operating  as  a  condition  precedent. 
Meadows  v.  Farry,  M.  1812.  1  Vef.  & 
B.  124. 


CONDITION  II. 


Subsequent. 


21.  Though  equity  will  never  vest  anl 
estate,  where  by  reason  of  a  condition 
precedent  it  will  not  vest  in  law,  yet  as  to 
conditions  subsequent,  which  are  to  de- 
vest an  estate,"  i(  is  otherwise  ;  for  where 
the  party  can  be  compensated  in  damages 
for  the  non-precise  performance  of  the 
condition,  there  it  is  just  to- relieve,  but 
where  the  party  cannot  be  compensated 
in  damages,  it  would  be  against  conscience 
to  relieve.  Pop/tarn  v.  'Bamfield^  M. 
1682.  \  Vern.  63.  Ld,  Falkhmd  v. 
Bertie^  H.  16<J7.  2  Vein  339.  'I he  rule 
of  law  13,    tbat  where  there   is  a  sub- 


sequent condition,  which  becomes  itn« 
possible  by  the  act  of  God,  it  is  abso- 
lutely void,  for  lei  non  r^fgit  ad  impossi- 
bilia^  and  this  cnnstructtoD  ought  the 
rather  to  prevail  in  conditions,  so  odious 
as  those  which  restrain  the  freedom  of 
marriage.  (  Vide  posty  tit.  Marriage  vi.) 
Peyton  v.  Bvry^  09  Painton  v.  Berry,  T. 
1731.  2  P.  W.  6*i6.  W.  Kel  37.  Graydon  t 
v.  Hicks,  or  Graydon,  H.  1739-  2  Atk. 
218.  ef  vide  flarvey  9.  Aston,  I  Atk.  361. 
Jones  V,  Suffolk,  1  Bro.  C  C.  529.     • 

22.  Though  no  technical  words  arc  ne- 
cessary to  distinguish  conditions  prece^ 
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dent  and  subsequent,  but  the  same  words  1  Hunt  v.  Hunt^  C.  1714.    Pre.  Ch.  S88« 
may  be  taken  inr!10*eren;1y,  according  to  Gilb.  Eq.  Hep.  43. 


tbe  tcstato.-'s  intent*  Vide  Robinson  v. 
Corny liSyCa.  temp.  Talb.  164.  Yet  Ibat 
intent  should.be  cfear  and  plains  by  de- 
vise every  to  devest  the  estate  in  4he  case 
of  a  condition  subsequent,  wlieie  the 
thing  is  vested/ aiid  may  be  in  nature  of 
a  penalty,  but  in  the  case  of  a  condition 
precedent,  for  which  there  can  be  no 
compensation  to  dispense  with  the  condi- 
tion, would  be  giving  an^estate  agnnst 
the  fntent  of  the  donor.  II(frvey  v.  As- 
ian, E.  17S7.  1  Atlt.  373. 

23.  Prov&o  in  a  seitlement,  that  if  the 
intended  marriage  did  not  take  etfect, 
and  the  intended  wiC?  should  not,  when 
of  age,  by  fine  or  otherwise,  join  in 
charging  her  estate  with  2000/.,  then  the 
settlement  to  be  void.  The  marriage 
took  effect,  but  the  wife  finding  that  iter 
estate  was  of  greater  value  than  the 
jointure,  she,  with  her  husband,  refused 
to  charge  it  with  the  2000/.  I^.  Ch. 
decreed  a  re-conveyance,  and  an  account 
«f  the  profits  from  the  refusal,  but  no 
costs,  for  it  was  a  condition  snhsequem 
to  the  vesting  the  estates  in  defendant. 


24.  A.  gave  6000/.  to  B.,lhe  only  child 
of  C,  his  sister  aud  heir  at  law,  payable  ' 
at  21  or  marriage,  to  be  in  lieu  of  all  6..  ' 
could  claim  out  of  his  real  and  personal 
estates,  and  upon  condition  that  she*' 
!»hould  release  her  right  thereto.  It  was 
insisted  that  Bt  could  have  no  right  du- 
ring the  life  of  C,  her  mother,  who  Wiis 
testator *8  heir,  aud  that  she  might  marry 
while  an  infant,  or  might  marry  a  minor, 
and  so  be  incapable  of  releasing,  and  yet 
(he  legacy  might  be  due;  wherefore  it 
^couhJ  be  no  more  than  a  condition  subse- 
quent, which  was  allowed.  .  Achcrley  v. 
iVhcder,  or  Vtrtim,  T.  1722.  1  P.  \V. 
783.  In  Ellis  r.  EIHs,  1  Sch.  &  Lef.  5. 
Lord  Redesdale  said  Lord  Hardwick^ 
was  dissatisfied  with  this  case. 

25.  A.  gave  his  niece  the  surplus  of  his 
personal  estate,  payable  at  21,  and  if  she 
die  before  21  or  marriagej  to  go  over* 
The  bequest  over  is  a  condition  su&se^ 
quent,  and  the  niece  shall  have  the  iuter- 
mc*diate  interest.  NichoUsry.  Osborn,  T»' 
1727-  2  P.  W.  419.  Vide  Sh^ppard  r^ 
Ingram,  Amb.  448,  S,  P^ 
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26.  A;  seised  in  fee,  devised  lands  to 
his  daughter  and  her  heirs ;  and  his  mind 
was,  that  if  his  son  paid  to  her  50/.,  then 
h?s  son  should  have  the  land.  The  mo- 
ney was  not  paid  at  the  day ;  and  the 
daughter  sold  the  land,  hut  doctced  agaiust 
the  vendee,  on  the  son's  paying  the  mo- 
ney: fi»r  the  court  took  it  to  be. hut  in 
U'lture  cf  a  security.  Bland  v.  middle' 
ion,  H.  1678.  2  Ch.  Ca.  1.  ^ 
'  27.  Lands  were  limited  by  settlement 
to  the  second  son  in  fee,  provided  that  if  j 
the  eldest  son  die  without  issue,  the  se- 
cond shall  within  six  months  after  his 
death  pay  15,000/.  to  a  sister,  or  in  de- 
fault, the  land  to  go  to  her  'istur  and  her 
heirs.  The  eldest  son  d^ied  without  issue, 
and  the  sister  died  within  six  months. 
Decreed,  that  upon  the  second  son's  re- 
fusal, the  land  should  go  to  the  heir,  and 
not  the  executor  of  the  sister ;  otherwise 
the  known  difTerence  between  a  condition 
and  a  limitation  would  be  destroyed.  ^  E, 
of  WincheUea  v.  Wentwortk  or  ^orcliffe, 
IL  16S7.  1  Vcirn.  402, 


28.  Sir  JI.  W.  made  a  deed  of  settle*, 
ment,  in  which  an  intended  marriage  be- 
tween  the  duke  of  S.  aud  his  daughter 
was  recited ;  and  then  a  clause  that  in  case 
the  daughter  should  live  to  attain  16,  and 
should  refuse  to  marry  the  duke,  the  duke 
should  have  20,000/.  out  of  his  personal 
estate ;  hut  if  the  marriage  should  take 
eflect  after  the  daughter  attained  16,  and 
she  should  have  issue  male,  then  in  trust 
for  the  duke  and  his  wife  dnrins:  their 
joint  lives,  with  benefit  of  survivorship; 
remainders  over^  ,Scr  f|.  W.-by  will  cent 
firmed  the  settlement^  end  directed,  that 
in  case. the  marriage Vs.hould  not  take  ef- 
fect nccordintr  to  the  .limitations  of  the 
settlement,  pr  in  default  of  issue  of  the 
marriage «(if  had)  then  remainder  to  tes- 
tator's daughter  for  life,,  if  she  should  sur<^ 
vive  the  duke;  remainder  .to  her  eldest 
son;  remainders  over.  Testator  died,^ 
and  the  marriage  took  effect  with  the  duke 
before  the  daughter  was  16;  but  she  lived 
to  attain  l6,  and  died  before  l7>  without 
issue.    On  Ae  hearing,  it- wits  Ynsisted, 
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that  by  the  deed  and  ^vitl  the  personal  es-^ 
tiUe  was  not  so  vested  as  to  entitle  the  ad- 
ministrator of  the  wife,  by  reason  of  her 
marriage  before  iG^and  that  it  was  testa- 
tor's intent  to  lestrain  his  daughter  from 
marrying  before  that  age,  but  Ld.  Ch. 
thought  the  thing  aimed  ut  by  testator, 
was  a  marriage  with  tlie  duke,  und  fur 
that  intent  the  penalty  of  20,000/.  was  iri- 
terted  upon  refusal ;  the  lattor  clause  was 
only  to  bring  the  20,000/.  agnin.  into  the 
personal  estate,  and  to  be  settled  to  the 
same  uses  with  the  rest,  in  case  of  a  mar- 
riage before  l6,  which  did  not  imply  that 
the  marriage  might  not  bo  before  16.  Ld. 
Cb.  therefore  decreed  an  account,  &c* 
but  rhe  Lords  reversed  the  decree.  Sir 
Casar  Wood  alias  Cranmer  v.  jD.  0/ 
Southampton^  M.  1692.  Show.  P.  C.'83. 
1  Vern.  338.  2Treem.  186. 

29*  Another  point  arose  on  the  fore- 

foing  case.  T.  W.  one  of  the  co-heirs  of 
tr  H.  W.  clauned  a  moiety  of  the  pro6ts 
of  the  premises  for  the  duke's  life,  which 
was  decreed  to  him  in  Chancery,  and  the 
decree  was  affirmed  by  the  Lords.  Sir 
C<B$ar  Woody  or  Cranmer  v.  Wcbh^  M. 
1692.  Show.  P.  C.  87. 

30.  R.  T.  being  seised  in  fee  of  lands, 
died,  leaving  M.  P.  and  S.  his  daughters 
and  co-heira.  By  settlement  on  the  mar- 
riage of  P.  with  R.  C.  in  consideration  of 
4000/.  paid  by  him  to  M.  they  M.  and  P. 
conveyed  two  parts  of  said  land  to  trus- 
tees, in  trust  for  R.  C.  for  life ;  remainder 
to  P.  for  life ;  reihainder  to  the  issue  of 
the  marriage  \  remainder  to  R.  C.  and  his 
beira ;  proviso,  that  if  there  be  no  issue  of 
the  marriage  living  at  the  d«^cease  of  the 
wrvivor  of  husband  and  wife,  t!* j  hus- 
band and  wife,  and  the  heirs  of  the  wife, 
ahould,  within  12  months  after  the  survi- 
▼or*f  decease  without  issue,  pay  to  the 
heirs  or  assigns  of  R.  C,  the  husband, 
4000/* ;  then  the  remainders  and  trusts 
for  R*  C.  and  his  heirs  should  cease,  and 
the  estate  be  to  the  right  heirs  of  P.  for 
ever.  R.  C.  atid  his  lady  levied  a  fine  of 
these  lands  to  the  use  of  R.  C.  and  his 
heirs,  and  then  they  both  died  wiihout 
issue.  Bill  by  the  sisters  and  co-heirs  of 
P.  to  have  the  estate  conveyed  to  them 
by  the  trustee  and  devisee  of  R.  C.  on 
payment  of  4000/.  according  to  the  pro-, 
viso.  Ld.  Ch.  dismissed  the  bill,  saying, 
that  (be  p^'^viso  tended  to  a  perpetuity, 
but  the  Lords  reversed  the  decree,  and  it 
was  added  to  the  decretal  order,  that 
•upon  pajmem  of  1000/.  to  the  devisee  of 


held  binding, 

R.  Cw,  the  sisters  of  P.,  at  her  heifi|? 
should  be  let  into  possession.  lioydjBari, 
V.  Carewj  Hart  H-  1697-  Show.  T.  C. 
137.  1  Com.  Rep.  20.  Pre.  Ch.  72. 

31.  J.  C.  fearing  his  niece  should  raar» 
ly  a  papist,  contracted  with  Lord  G.  to 
marry  her  to  his  son  f  they  were  both  in* 
fants,  J.  C,  in  order  to  oblige  his  niece^ 
to  marry  the  young  lord,  by  will  devisea 
his  estate  to  trustees  for  bis  niece,  (in  case 
within  three  years  aAer  his  death  she 
married  Lord  G.)  for  her  life,  remainder 
to  her  sons  by  Lord  G.  in  tail  male ;  and 
in  default  of  issue,  or  in  case  the  said 
marriage  should  not  take  effect  within  the 
three  years,  remainder  to  Lord  F.  for 
life  ;  remainder  to  his  sons  in  tail  male  ; 
remainders  over.  Testator  appointed 
three  executois,  and  ten  days  afterwards 
by  codicil  declared,  t^at  if  the  marriage 
took  effect  within  the  ages  of  consent  it 
should  be  considered  as  none,  unless  aAer* 
wards  ratified.  Testator  then  committed 
the  care  of  hi.s  niece  to  Lady  W.  and  died, 
leaving  his  nhce  12  years  old,  and  Lord 
G,  somewhat  younger.  The  niece  imme- 
diately went  to  live  with  Lady  W.,  who 
was  appointed  her  guardian  by  the  court. 
In  December,  1685,  the  niece,  in  answer 
to  a  proposition  of  marriage  sent  her  by 
Lord  G.'s  trustees,  declared  under  her 
hand  thus:  ^'I  will  marry  Lord  G.  as 
soon  as  ever  he  comes  to  his  age  of  cod* 
sent,  or  at  any  time  before,  by  the  advice 
of  my  frieuds  and  relations ;  a^d  I  do 
declare  that  I  will  marry  no  other  person 
whatsoever."'  In  February,  1 686,  the 
niece  filed  a  bill,  stating  her  readiness  to 
marry  Lord  G.  and  praying  that  the  trusts 
of  her  uncle's  will  might  be  performed. 
In  IVIay,  16S6,  Lady  W.  gave  up  the  guar* 
dianship,  and  the  court  placed  the  niece^ 
uuder  the  care  of  1ier  grandmother,  Mrs*. 
F.  In  May,  }6sr.  just  before  Lord  G.'» 
tige  of  consent,  the  niece's  friends  sent 
proposals  to  Lord  G.*s  guardians  for  tome 
maintenance  out  of  her  own  estate,  as 
Lord  G.  was  about  to  travel ;  but  the  pro* 
posals  were  rejected  ;  whereupon  Ld.  Ch. 
ic  July,  1687,  declared  such  proposals 
reasonable,  and  further  declared,  that  no 
person  should  persuade  the  niece  to  mar- 
ry unless  they  were  complied  with,  where* 
upon  Lord  G.'s  guardians  acquiesced  in 
the  Ch.'s  order,  but  he  never  aAerwafds 
renewed  any  address  to  the  niece.  la 
August,  1687,  Ld.  Ch.  sent  the  niece  to 
livo  with  Lady  H.,  wliere  the  remained 
till  the  expiration  of  the  throe  yoars^  and 
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flir  three  ftmt  &nd  a  half  afterwards, 
wholly  uRDoticed  by  Lord  G.  or  any  of 
bit  relatioDSy  though  during  that  time  she 
had  made  every  advance  towards  the  mar- 
riage which  honour  and  modesty  would 
permit.  Afterwards  she  married  Mr. 
fiertie,  a  procestant^  of  as  honourable  a 
family  as  Lofd  G.  Mr.  and  Mrs.  Benie 
remained  unmol^ted  i|^  possession,  till 
June,  ^694,  when  Lord  F.  on  his  father's 
<ieath,  brought  ejectments.  Mr.  and  Mrs. 
Bertie  tiled  their  bill  in  equity ;  and  Lord 
F*  filed  his  cross  bill.  Upon  hearing  of 
these  causes.  Lord  8omer$i  assisted  by 
Ihe  two  chief  justices,  Holt  and  TVe&y, 
decreed,  that  Mr.  and  Mrs.  Bertie''s  hill 
should  be  dismissed,  and  that  the  trus* 
tees  should  convey  to  Lord  F.  &c.  ac- 
cording to  testator's  will,  as  he  had  used 


possession  and  in  reversion,  after  tht 
death  of  A.,  and  having  a  son  and  daugh- 
ter, devised  the  lauds  in  possession  to  his  . 
wife  for  life,  and  ihen  he  devised  the  re* 
spective  premises  to  his  sou  and  his  heirs* 
on  condition  that  the  son  should,  within 
a  year  after  the  death  of  B.  (when  it  ap- 
peared I.  S.  had  another  reversiSl!^  ^y  ' 
1000/.  to  the  daughter  of  1.  S.  who  had  ; 
a  pow^r  of  entry  on  defaulu  B*  died, 
and  the  daughter  marrying,  brought  her 
bill*at  the  end  of  the  year  to  have  this 
portion  raised,  which  was  decreed  to  be 
done  by  sale,  unless  the  heir  should  pray 
to.  have  it  done  by  mortgage.  Bacon  v. 
Clerky  M.  1718.  1  P.  W.  478.  Pre.  Ch. 
500. 

35.    A  reversion  is  an  estate,  and  a 
beneficial  one,  and  may  as  well  as 'any 


DO  contrivance  to  prevent  the  marriage.  [  other  estate   be  devised   on   condition. 


On  appeal,  the  Lords  thought  Mrs.  B.  en- 
titled to  relief,  and  ordered,  that  the  trus- 
tees should  convey  to  her  for  life ;  re^ 
roaittder  to  Lord  F.  and  the  heirs  male  of 
his  body ;  remainder  to  the  right  heirs  of 
testator,  and  thai  there  should  be  no  ac- 
count of  the  past  profits.  Bertie  v«  Ld. 
Falkland,  E.  l697.  Colles'  P.  C.  10, 
truly  stated  from  the  journals,  but  S.  G.  is 
variously  reported  in  2  Vern.  333.  Salk. 
2dl.SCb.  Ca.  129. 136. 

'  32.  A.  had  issue  a  son,  and  by  his  ser 
cond  wife  two  sons  and  six  daughters. 
A.  settled  his  estate  on  his  eldest  son  by 
the  second  marriage  in  tail  male,  remain- 
der to  the  second  son  of  the  same  mar- 
riage, remainder  to  the  heirs  made  of  bis 
body,  and  in  default,  to  the  son  of  the  first 
marriage,  provided  that,  if  by  the  default 
of  issue,  the  estate  came  to  the  son  of  the 
ftrst  marriage,  he,  or  his  h«irs,  should  pay 
3  000/.  to  the  daughters.  The  son,  by 
the  second  marriage,  entered,  and  suffer- 
ed a  recovery  of  a  moiety  of  the  iands, 
and  died  without  issue,  by  which  one 
moiety  came  te  the  son  ef  the  first  mar- 
riage. Decreed,  that  the  moiety  thus  tle^ 
scended  was  liable  to  pay  the  whole 
1000/.     Hooky  v.  Booth^  M.  1698.     2 

Vern.  359- 

^S.  Legacies  were  given  to  A.,'B.,'  (X, 
aud  D.,  on  condition,  that  as  they  caiiie 
6i  age,  they  should  release  all  claim  on 
^estator^s  estate ;  oiilysuch  as  refuse  shall 
forfeit  their  leigacies,  for  this  condition 
ahall  he  taken  distributively.  Hawes  v. 
WameTf  H.  1704.  2  Vern.  478. 
^    34k  L  S.  seised  in  fee  of  lands  both  in 


S.  C. 

36.  A.  had  issue  three  sons,  B.  bis 
eldest,  (who  died  in  his  life-time,  leaving 
a  daughter,)  and  C.  and  D.  A.'devised 
lands  to  his  wife  for  lifi»^  and  after  her 
death  to  D.  and  his  heirs,  provided  that 
if  C.  -  should,  within  three  months  after  * 
the  death  of  A.'s  wife,  pay  to  D.  500/. 
then  the  land  to  remain  to  C.  and  his 
heirs  t  €•  died  in  the  life-time  of  the  wife. 
Decreed,  that  the  heir  of  C.  shall  take 
advantage  of  this  condition,  and  not  the 
right  heirs  of  the  testator.  At  this  day  ^ 
in  devises  and  limitations  of  uses,  an  es- ' 
tate  may  be  limited  over  to  a  third  per» 
sen,  upon  the  defeasance  of  a  former  es- 
tate in  fee,  if  the  condition  be  not  tee  re- 
mote in  point  of  time  ;  and  though  there 
have  been  words  found  out  to  save  in  ap- 
pearance the  maxims  in  the  common  law, 
yet  in  truth  and  effect  the  very  benefit 
and  advantagiB  of  the  condition  is  passed 
over  to  a  third  person,  notwithstanding 
the  maxim  of  law  that  a  stranger  cabinet 
take  advantage  of  a  condition.  t}ict, 
per  Ld.  Parker,  Mark$  v.  Marks^  E.  ltl9^ 
Pre.  Ch.  486.  10  Mod.  419.  1  Stra.  129. 
•— Notei,  in  llarvey  v.  Aston,  1  Atk.  377* 
Willes,  C.  J.  was  of  opinion,  that  if 
a  «tranger  had;  imposed  a  condition,  it 
was  as  strong  as  if  a  father  had  imposed 
it,  and  thitt  the  rule*  was  not  founded  on 
the  consididratien  of  the  person  giving, 
but  en  the  thing  given,  forcif^iis  est  dare 
^U$  eit'  dispanere.  Though  a  conditioa 
was  not  in  strictness  of  law  devisable,  yet 
since  the  statute  of  uses,  by  an  equitable 
construction  of  it,  the  devisee  may  take 
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the.. benefit  of  it,  and  C.  id  the  prin- 
cipal case  might  have  released),  this  con- 
dition. 

37:  Ntfn^  hert  the  heir  at  law  can  take 
advantage  of  a  cohdition*  Wkajley  y*  Coz^ 
E.  1737'  JEq.  Ab.  549.  pi. '^9-  But  a 
condition  trHl  bind  the  heir,  if  the  devise 
to  takes  effect  as  that  he  must  claim  under 
the 'ancestor.  Miles  v.  Leigkf  M.  1738. 
1  Ath.  575. 

39.  Testator  gave  550/.  to  his  daugh- 
ter, and  devised  hb  lands  for  99  years, 
in  trust,  that  if  bis  \vtfe  should  pay  off  the 
550/.  in  four  years,  then  he  ^ave  the 
lands  to  bis  wife  for  life,  remainder  to  his 
SOD  H.  end  hisi  heirs,  and  for  want  of 
such  issue,  to  him  and  his  hetrs  for  ever, 
and  thfi  term  to  attend  the  inheritance. 
The  xv'ife  did  not  pay  the  money,  and  tlie 
estate  wa^  sold  under  a  decree.  After- 
wards a  bill  was  filed  against  the  devisee 
of  the  purchaser,  by  the  son  of  H.  as  heir 
in  t^il  -for  the  reversion  of  the  99  years 
term ;  there  having  been  no  lane  levied 
to  the  purchaser  by  H.  to  bar  the  estate 
tail :  Held,  that  this  ^as  a  condittorial 
limitation  in  the  wife  for  life,  taking  place 
as  an  executory  devise,  for  it  wanted^  ^ 
freehold  to  support  it  as  a  contingent  re- 
mainder :  and  though  the  estate  for  life 
in  the  wife  was  a  preceding  executory 
limitation, '  which  never  took  effect,  be- 
cause she  did  not  perform .  the  condition 
by  payiilg  the  money,  yet  the  estate  tail 
to  H.  was  well  limited,  expectant  on  the 
fftrro  0^  99  years,  and*this  being  an  exe- 
cutory devise,  the  freehold  descended  to 
If.  as  heir  at  law  of  testator,  till  the  four 
years  had  elapsed,  or  tho  wife  had  per- 
formed the  condition.  Decreed  in  favour 
of  plai«)ttff's  title  to  the  inheritance.  Hay* 
ward  v.  StillingJUety  JVI.  1737-  1  Atk. 
422.  -Whether  a  remainder  over  shall 
take  effect  upon  a  coliditioiial  detormiuaT 
tion  of  tlie  preceding  esjtate,  depends 
upon  the  question  iNrhetber  the  condition 
be  annexed  to  the  preceding  estate,  or  is 
a  condition  precedent.  Vide  Sp^t^r- 
iPTOodo*  ttigfit  I  Salk.  S2$^.  Jones  p. 
West^ViJ^,  1  i,q4  Ab.  245.  pi.  10.'  Hop-. 
k$DS  9.  popkins^  Ca*  temp.  T^b.  44. 
Andreqr9  1^.  Fi?i)|am.  S  Stra.  1092.  .  Gul-, 
liver  v.mAftUl  WHs,  105.  Wi|r „.  \^ig, 
l\/itk**?S2;  Jrpnnereau  v.  Fonnereau, 
3  4t)c.  Sl$;  4?elyp  v.  Ward,  1  Ves  .4^0. 


Bell,  Cbwp.  40.  Horton  v-  Whitakcr, 
1  T.  R.  346.  Doo  V.  Brabant,  3  Bro.  C. 
C.  393.  Meadows  ».  Parry,  1  Ves.  &  B. 
125.  Humberstone  v,  Stanton,  ibid.  585» 
jEt  vide  posty  ik.  Executari/  DtnUe. 

39.  A.  devised  his  real  estate  to  bia 
brother  B.  and  hit  heirs,  on  condition 
that  B.  should  give  9  r«ileiisa -within  three 
months  after  the  testator^s  death;  and 
upon  neglect  he  devf/s^ed  it  to  R.— 6.  died 
in  testator's  life-time ;  decreed,  that  the 
devise  .  over  should  take  place ;  contra 
the  opinioq  of  tl|e  court  of  C.  B.  in  Roe 
o.  Wickett,  cited  in  1  Wils.  107.  3  Burr. 
1624,  and  agreeing  with  Fonnereau  p. 
Fonnereau,  %  Ves.  118.  Avelyn  v.  Ward^ 
E.  1749.  1  Ves.  .420.  Jones  v.  West- 
combe,  Pre.  qh.  316.  Gilb.  Eq.  R.  74. 
Andrews  -o,  Fulham,  2  Stra.  1092.  Gul- 
liver V.  Wickett,  1  Wils,  106.  S.  P. 

40.  Testator  devised  to  his  son  A.  in 
tail ;  remainder  to  B.  his  daughter  in  tail  ; 
remainder  to  his  daughter  C.  in  tail ;  re« 
maioder  to  her  .son  P.  and  bis  heirs,  oft 
condition  that  he  pay  to  his  elder  sister^ 
pidiiitiff's  mother, .  100/..  soon  after  he 
should  be  |)ossessed  of  the  estates,  and 
on  default,  ike  estates  should  be  ^Mo  the 
plaintiff's  mother,  &c."  This  is  a  con- 
ditional limitation,  and  there  is  a  legal 
remedy  for  raising  the  money  \  it  is  a 
condition  subsequent, .  as  all  conditions 
turned  into  limitations  are,  it  is  to  be 
raised  after  D.  comes  into  possession ; 
and  the  only  doubt  is,  from  the  devise 
over  being  )imited  to  the  mother,  without 
saying  her  executors.  It  is  agreeable  to 
law  that  it  should  extend  to  executors, 
and  testator  .was  writing  what  would  bo 
law,  biit  he  leff.off  with  an  et  cecier^. 
Embry  v.JfIartin,T.  1754.  Arab.  231. 

41.  It  bas  been  declared  that  condi- 
tional .limitations  shall  never ^be  extended^" 
beyond  what  is  absoIutnLy;)aj^cessary  from 
the  context  of  a  will,  attd',shall  not  be 
supposed  to  govern  any  disposition,  ex< 
cept  that  upon  which  they  may  naturally 
he  supposed  to  attach  ;  therefore,  if  a 
testator  says  in  his  ,will,  that  if  his  wife 
shall  be  ensient  at  his  death,  and  a  son  shall 
be  :born,  be  ■  gives  it  to  that  son,  and 
after  his  death  over ;  the  condition  baa 
been  construed  opjpr  introductory*«to  the 
gift  to  that  son  if  born,and  not'to  govern 
|he  limitation  over.     Holmes  v.  Cradockf 


Bradfordtr.  f  pley/I>ougl.  63-  Staijuim  r./H.  1^97- ;  3  Ves.  320.. 
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Performance  expressly ,  or  cy  pret^' where  dupenied'mlh,' 


42.  A*  devised  to  each  of  his  daugh* 
tcrs  20,000/.,  payable  at  25 ;  but  if  either 

.  of  them  should  marry  before  16,  or  with- 
tout  couseoty  then  only  10,000/.  One 
married  before  iB  with  consent,  yet  she 
shall  have  the  whole  20,000/.  Bentut 
V.  Salisburyy  £.  1691. 2  Vero.  223.  Skin. 
285.  In  a  re|>ort  of  S.  C.jwmne  Ld. 
Salisbdry^s  Ca.  2  Vent.  S65.  3  Ch.  Ca. 
135.  it  is  said  to  have  been  held,  that 
both  conditions  ought  to  have  been  com- 
plied with. 

43.  Devise  in  trust  |o  A.*  for  life,  re- 
fnajDder  to  his  iiist  and  other  sons  in 
tail  male,  pn^  condition  that  if  A.  should 
die  without  issue  male,^orlf  F.  his  father, 
should  not,  in  ^his  life-time,  convey  and 
assure  to  A.  two-tbirds  of  the  estate  set* 
<led  on  F.  at  his  marriage,  then  A.  shall 
have  no  benefit  of  the  devi&e..  .  This  is  a 
subsequent,  and  not  a  precedent  condi- 
tion, and  a  devise  by  F  to  A.  of  an  equi- 
valent estate,  is  a  sufficient  performance 
<if  the  condition  to  entitle  a  court  of 
equity  to  relieve  against  the  breach. 
Horner  J  or  Bamfield  y.  Popham,  H. 
l697-  Colles'P.  C.  1.  1  Vjerp.  79.  344, 
2  Vern.  427.  449.  1  P.  W.  04.  and  in 
1  S<4lk.  ^36.  imperfectly.  ^ 

44.  Devise  to  A.  and  the  heirs  male 
of  her  body,  on  condition  .that  she  inter- 
marry with,  and  have  issue  hy  one  sur- 
iiaoied  Searle ;  and  in  default  of  both  cob<> 
ditions,  he  devised  over  to  6.  in  the  same 
manner,  aird  in  default  thereof  lie  devised 
to  C.  for  60  years,  if  he  so  long  live;  re- 
mainder to  the  heirs  of  the  -body  of  C. 
and  their  issue  male  for  ever.  I'his  is  a 
good  estate  tail,  the  words  of  the  condi- 
tion amount  to  a  limitation,  and  the  estate 
of  A.  or  B«  docs  not  cease,  though  she 
Huuries  oue  of  another  name,  for  the  re- 
mainder is  in  default  of  both  conditions, 
and  she  may  survive  hex  husband  and 
then  marry  a  Searle.  Page  v.  Uayward^ 
T.  1704.  2  Salk.  57a  3  Salk.  96. 

45.  There  is  a  distiuciion  between  a 
-  eoltaternl  condition  and  a  condition  that 

runs  v/ith  the  land  :  if  the  donor  reserve 
a  rent  with  a  condition  to  re-enter,  a  re- 
covery will  not  bai,  otherwise  if  it  be  to 
ro-eiuer  on  payment  of  a  sum  in  orross. 
S.  C. 


.  46.  A  warrant  wdsgratftedTor  nblkii* 
natiag  two  lives  ty^o  estate  held  undef 
the  crown,  sabjett  to  <i^eirt«kiB  codditioos, 
which  not  being  complied^  wittf  accord* 
ing  to  the  strict  letter,  it  was  declpreA 
void.  Moore  v.  Vrosu.  At,  1704."l  Bra« 
P.  C.84.  ^ 

47.  A.  gave  some  lottery  tickets  among 
her  servants,  on  condition  that  if  ai)r 
came  up  a  prixe,  her  daughter  should  have 
a  moiety.  The  footboy's  ticket  'waa  a 
prisKe  of  1000/.  Decreed,  one  moiety  lo 
the  daughter,  for-an  tniaot  inay  be  b#uiMl 
by  a  condition.  ScoU  v.  Haughiom,  T* 
1706.    2  Vern,  560. 

;  48.  A.  devised  his  estate  to  bis  scln  iii^ 
tail,  remainder  to  B.  for  life,  M  c«iidi-> 
tion  that  lie  took  the  ojime  of  A.,  if  doc^ 
then  Over  to  D.  Tiie  soi  died  without 
isusue.  B.  performed  the  conditioD,  and 
died.  B.  having  performed  the  condiiiooi 
0.  took  no  astate^  but  it  reverted  t«  th^ 
heir  of  A.     AmAurst  v.  Lyiton.  E .  1 729- 

3  Bro,  P.  a  486. 

'  49.  Legacy  toa/«iiif,  onconditfonshe 
married  a  man  named  B.  A.  ?ook  that 
name,  and  she  married  him:  Held,  hv 
the  Lords,  not  such  a  performance  oi  thie 
condition  as  watild  entitle  the/cmetoth« 
legacy.     Bwioto  v,  BaiemaM^  T*.  1750. 

4  Bro.  P.  C.  194.     3  P.  W.  05. 

50.  In  a  settlement  a  term  waft  raked 
for  daughter's  portions,  vi*.  10,000/.,  with 
a  proviso,  that  if  the  father  should,  hy  deed 
or  will,  give  or  leave  the  sum  of  10,000^ 
it  should  be^a'  satisfaction.  The  father 
devised  lands  to  the  daughters,  of  the  va^ ' 
lue  of  10,000/. ;  this  is  no  satisfaction, 
for  money  and  laad^^go  in  dilTerent  chan- 
nels. Chaplin  v.  ChapUnj  L.  1734.  3 
P.  W.  245.  Vide  Eastwood  v.  V iiicke,  2 
P.  W.  6l6; 

61.  Where  a  condition  has  been  per- 
formed, to  a  reasonable  eiuent,  the  court 
has  dispensed  with  the  want  of  circum 
stances.  .  Haroey  v.  Avion^  E.  1737.  t 
Atk.  375.  Dailey  ».  Desbouvrie,  2  Atk. 
261.  and  notes  lo  Sd  edit.  videeiiamj»os(y 
tit.  Marriage,  vi. 

52.  W'itere  a  condition  is  annexed  by 

a  will  to  a  devise,  either  of  real  or  pei- 

'  sona!  ostHie,  and  no  notice  is  required  to 

I  be  given,  nor  any  person  obligt>d  to  give 
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lioticei  ttlAr«  tbt  le^teea  must  perform 
ibe  condition y  er  cannot  be  entitled ;  and 
where  they  do  not|  if  there  is  a  devise 
over  a  forfeiture  incurs.  Suppose  an 
estate  limtled  to  A.  for  life,  and  t<b  B.  on 
certain  conditions,  and  to  C.  in  forma 
pradictay  it  will  take  in  every  condition 
in  th^  preceding  limitations  to^.^i- 
Ckauntey  v.  Graydan,  T.  1743.  2  Atk. 

59*  Notice  is  necessary  to  work  a  for- 
fcitare  in  an  heir,  though  not  in  a  stran- 
ger) the  latter  can  only  take  under  the 
instrument  that  imposes  the  condition, 
but  the  former  enters  by  descent,  and  is 
ufttorant  of  the  devise.  Bwrletom  v. 
bwmpkrey^  H-  17^5.    Amb.  259. 

54.  A  grandfather  cannot  appoint  a 
guardian  to  his  grandson,  but  he  may 
give  hit  estate  to  him  on  condition. of  a 
particular 'guardian  being  appointed  \  and 
if  xhm  father  does  not  consent,  the  estate 
will  be  forfeited.  Blakt  v.  Ldsk^  E. 
1756.     Amb.  306. 

55.  A.  seised  in  fee  of  some  estates, 
and  of  others  for  lifb^  with  remainder  to 
kii  son  in  tail,  devised  all  to  his  son  for 
lifoi  remaiBder  over  in  strict  settlement, 
on  condition  that  if  he  did  not  suffer  a 
recovery  of  the  entailed  estate,  and  settle 
it  to  the  devised  uses,  then  the  estate  in 
fee  to  go  over.  The  son  entered,  and 
did  many  acts  to  show  an  election  to 
take  under  the  will,  but  never  settled  the 
estate,  as  required  :  Held,  by  the  Lords, 
that  the  son  not  having  settled  the  estate 
pursuant  to  the  condition,  the  devise  was 
void,  and  then  the  entailed  estate  would 
take  its  own  course,  unaffected  by  the 
will.  D.  of  Montague  v.  Ld.  Beaidieu^ 
£•  1767.  6  Bro.  P.  C.  232.  Amb.  533. 
8.  C.  nomine  Ld.  Beauliou  e.<  Ld.  Car- 
digan.    > 

56.  Legacy  on  condition  id  release  all 
c'Uims  on  testator's  estate.  The  legatee 
took  the  legacy,  but  did  not  actually  re- 
lease. He  is  bound  by  his  election,  and 
his  executors  shall  release.  £.  of  North- 
umberland V.  Ld.  Egremonty  or  Ld* 
Ayhsford,  C.  1768.     Amb.  657.  540. 

57'  A.  gave  his  wife  the  use  of  his  fur^ 
niture  at  B.  on  condition  of  her  residing 
there.  He  afterwards  suffered  a  reco- 
very of  the  estate  at  B.,  and  dying  with- 
f9Ut  making  any  subsequent  disposal,  it 
descended  to  his  heir  at  law.  The  wife 
shall  have  the  bequest  discharged  of  the 
coiiditioD,  which  the  recovery  put  it  out 
of  her  power  to  perform.    Darleff  v. 


where  diepentod  avftA. 

Langworth^j  or  Darioff^  T.  1774.  7  Iktu. 
P.  C.  177.  3  WiU.  6. 

58.  A  term  for  years  conditioned  tm 
be  void  upon  non*performance  of  certaio 
acts,  becomes  void  without  entry,  but  if  « 
bndlord  dispenses  with  the  perferoMace 
of  a  condition,  he  cannot  insist  upon  a 
forfeiture  for  the  non-performance.  Free^ 
man  v.  Boy/e,  E.  1788.   2  Ridgw.  P.  C 

79. 

59*  Where  an  estate  is  devised  oa 
cooditioti,  taking  possession  binds  the  de- 
visee to  the  performance  of  it,  thougU 
there  be  a  loss,  for  he  should  have  con- 
sidered of  that  before  he  took  possession. 
AtL  Gen.  v.  Christ's  Hasp.,  M.  790.  3 
Bro.  C.  C.  165. 

60.  Bond  dellverad  to  a  third  person 
to  be  delivered  to  the  obligee,  on  per*" 
forma  nee  of  a  condition,  takes  effect  00 
performance  from  the  original  sealing, 
though  both  obligor  and  obligee  be  dead. 
So  a  bond  by  a /em« delivered  to  a  straa* 

Ser  before  marriage,  as  an  escrow,  to  be 
elivered  on  condition,  is  good,  thougb 
the  condition  be  performed  after  mac- 
riage.  Graham  v.  Graham^  H.  179L 
1  Ves.  jun.  275. 

61.  A.  bequeathed  an  annuity  to  B. 
with  a  condition  to  fail  into  the  residue 
upon  his  signing  any  instrument,  agreeing 
to  sell,  assign,  charge,  or  dispose  of  it, 
or  empowering  any  person  to  receive  it, 
&c.  in  the  most  comprehensive  terms.  B. 
took  the  benefit  of  an  insolvent  act. .  Thia 
was  held  a  breach  of  the  condition,  for 
the  act  was  voluntary  in  B.  8hee  v.  Halt^ 
E.  I8O7.  13  Ves.  404.  Vide  Wilkinson 
e.  Wilkinson,  |M>f^. 

62.  A  testator  devised  estates  in  trust 
for  his  son  A.  for  life,  and  made  provi* 
tfions  for  other  members  of  his  family, 
with  a  proviso,  that  if  they  should  re- 
spectively ^  assign  or  dispose  of,  or 
otherwise  charge  or  incumber  'the  life 
estate,  the  annuities  and  provision,  so 
made  to  them  during  their  respective 
lives  as  aforesaid,  so  as  not  to  be 
entitled  to  the  personal  receipt,  use, 
and  enjoyment  thereof;  then,  the  an- 
nuity  or  life  estate  <ft  interest  of  him, 
her,  or  them,  respectively  so  doing  or 
attempting  so  to  do,  should  from  thence- 
forth cease,  and  should  .immediately 
thereupon  descend  to  the  person  nex^ 
entitled  thereto,  by  virtue  of  the  limita* 
tions  aforesaid,  as  if  he,  she,  or  they 
were  respectively  dead  :*'  Held  that  the 
life  estate  of  A.  ceased  under  tiie  proviso  \ 
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Isty  by  his  signiug  a  memoraBdum,  de- 
claring that  nU  life  estate  should  be 
chargeable  with  a  debt  in  case  some 
other  property  should  be  insufficient, 
which  proved  to  be  the  case :  2dly,  by 
iiis  executing  a  power  of  attorney,  au- 
thorizing a  person  to  receive  the  rents 
and  apply  tbom  in  payment  of  debts  due 
by  himself  and  others,  under  which  A. 
was,  out  of  the  receipt  of  the  rents,  and 


bad  no  coutroul  over  them  for  1 1  aenthi  ' 
3dly,  by  borrowing  money  on  the  credi^ 
of  future  rents,  and  delivering  to  the 
lender,  anticipated  receipts  ibr  the  ex- 
pected rents,  and  an  authority  to  him  to 
recover  and  leceive  such  rents  for  his 
own  use,  in  satisfaction  of  the  money  lent. 
Wilkinson  v.  WUkinson^  T.  1820.  2 
Wils.  AT.  Vide  Doe  v.  Carter,  8.  T.  R. 
60.    Rex  r,  Robinson^  Wightw.  S8& 
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63.  In  all  cases  where  the  matter  lies 
in  compensation,  be  the  condition  prece- 
dent or  subsequent,  there  ought  to  be  re- 
lief. Hayvxurd  v.  Angd^  H.  1 683.  t 
Yern.  222.  And  the  court  will  relieve 
against  the  breach  of  a  condition  prece- 
dent, where  it  is  in  nature  of  a  penalty. 
WaUis  v.  Crimes^  1  Ch.  Ca.  90. 

G4.  A.  devised  lands  in  S.  to  his 
younger  son  C.  and  declared,  that  if  he 
should  be  hindered  from  enjoying  them, 
ho  should  hive  lands  at  B.  in  lieu.  A 
moiety  of  tlie  lands  at  S.  were  evicted, 
and  C.  claimed  all  the  lands  in  B.  Std 
per  curiam,  he  shall  only  have  an  equiva- 
lent out  of  B.  for  the  evicted  lands.  TtfU 
v.  Ty/«,  M.  1G84.     1  Vern.  270. 

65.  A.  made  a  voluntary  settlement  on 
bis  son  in  tail,  remainder  over,  provided 
that  if  his  son  did  not  pay  a  certain  sum 
on  a  certain  day,  his  estate  should  cease. 
The  son  did  not  pay  the  money  on  the 
day.  On  his  bill  to  be  relieved  against 
the  forfeiture,  the  court  refused  relief,  fur 
the  conveyance  was  voluntary,  and  the 
father  might  impose  what  condition  he 
pleased  on  his  son.  Longdate  v.  Long- 
dale^  E.  l687»     1  Vern.  456. 

^.  A.  devised  lands  to  his  eldest 
daughter,  en  condition  she  should  pay 
certain  sums  in  six  months ;  and  io  de- 
fault, then  to  his  second  daughter,  on  the 
same  condition.  The  eldest  daughter  did 
toot  pay  the  money  within  the  six  months. 
The  coert  may  enlarge  the  time,  and 
has  usually  done  it  in  all  cases  that  lie 
in  cotopensation.  Woodman  v.  Btaiey 
£.  l6i)U  2  Vern.  222.  Sedvide  S.  C. 
nomine  Mast<sr  or  Martin  o.  Willougbby,  1 
Bro.  P.  €.  l«7.  CoUes*  P.  C.  74.  where 
it  is  said,  this  decree  was  reversed  by 
the  Lords.  Et  Tide  Man^a  Ca.  M.  1695. 
2  Freem.  206.    S*  F.  if  not  S.  C. 

Vol.  Iv  W 


Iwhero  tt  was  resoh'ed,  that  the  secoi^ 
daughter  should  have  the  land,  for  the 
eldest  could  have  no  relief. 

6r.  M.  devised  his  land  to  I.  S*  paying 
1000/.  to  his  heir.  I.  S.  made  default, 
and  the  heir  entered  and  recovered ;  yet 
the  court  relieved  the  devisee  oa  pay- 
ment of  principal,  interest,  and  xosts. 
Barnardiston  v.  Fane^  M,  1^.  2  Vern. 
366.  Kt  vide  Chimston  v.  Ld.  Bruee^ 
M.  1707.  1  Salk.  156.  2  Vern.  595.  S.  P. 
whero  the  court  relieved  the  devisee 
against  the  entry  of  the  heir,  sayings 
they  will  always  relieve  where  they  caa 
give  compensation  for  the  breach  of  a 
condition. 

66,  J.  S.  had  an  estate  in  B.  by  fib 
first  wife,  by  whom  also  he  had  a  daug^ 
ter  M.  By  the  marriage  articles  it  was 
agreed,  that  J.  S.  should  leave  his  daugh- 
ter M.  2500/.^  if  the  trustees  demanded 
it,  within  one  year  after  his  death.  A. 
the  father  of  1.  S.  Wiis  then  living.  H. 
married  again,  and  had  several  daugh- 
ters ;  by  deed  in  his  life-tim.e,  he.  gave 
the  estate  in  B.  to  M.  and  her  heirs ;  and 
by  deed  also,  he  charged  Jiis  reversionary 
lands  in  D.  with  5000/,  to  each  of  hia 
daughters,  and  died.  M.  demanded  the 
2500/.,  and  interest  Harc&urt,  C.  S. 
decreed,  that  M.  should  have  the  2500/., 
with  interest,  from  the  death  of  I.  S., 
that  the  estate  in  B.  could  not  be  aa 
equivalent,  becaose  It  moved  from  tliO 
mother  of  M.,  ind  was  the  condition  of 
the  marriage  agreement,  that  the  rever« 
slbn  of  the  lands  in  D.  could  hot  be  so. 
becanse  they  were  not  then  \h  being,  and 
the  father  of  I.  S.  was  thed  living,  an4 
to  make  it  an  equivident,  it  oUt  to  be  in 
being,  and  in^view  at  the  time  of  giviog 
the  equivatedt.  Anon.  M.  171 1.  5  Vio. 
292.  pi.  38. 
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(>9.  "  I  give  and  bequeath  to  E.  100/. 
to  be  paid  bim  within  six  months  after  he 
shall  have  served  his  apprenticeship."  E. 
ran  away  from  his  apprenticeship,  and 
died*     Decreed^  that  the  serving  the  ap- 


CONDITION  V.  &  VI. 

Non-performance. — Compensation. 

prenticeship  is  not  tke  condition  annexed 
to  the  legacy,  but  the  appointment  when 
it  shall  be  paid.  Sidney  v.  Vaughan.  T.- 
1712,     2Eq.Ab.211.pl.  4. 
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70.  It  is  the  constant  rule  of  law  in  con- 
ditions subsequent,  that  if  performance 
becomes  impossible  by  the  act  of  God,  it 
is  absolutely  void.  Graydon  v.  Graydon^ 
orificit5,H.  1739.  2  Atk..6l8.  Peyton 
V.  Bury,  T.  1731.  2  P.  W.  626.  Jones 
V.  Suffolk,  1  Bro.  C.  C.  529-  Harvey  v. 
Aston  J  E.  )7S7.     ^  ^^^-  ^61.  and  notes. 

71.  Bequest  to  9l  feme  covert y  on  con- 
dition she  lived  apart  from  her  husband  ; 
the  condition  was  held  to  be  contra  bonos 
snores^  and  void.  Brown  v.  Pccky  T, 
1758.     1  Eden  140. 


72.  And  it  is  a  role  long  since  esta- 
blished, that  where  there  is  a  gift  upon  a 
condition,  or  with  a  qualification,  incon* 
sistent  with  and  repugnant  to  such  giA, 
the  condition  is  wholly  void,  and  the  qua- 
lificatious  must  be  rejected.  Bradley  v, 
Fcixoto,  E.  1797,  3  Ves.  824,  So  a 
condition,  that  a  tenant  in  tail  shall  not 
alien,  is  repugnant  and  void.  Piers  ▼. 
Winny  H.  1676.  Pollexf.  435.  Kvig  v. 
Burchelly  M.  1759-  Amb.  379.  And 
there  are  several  cases  of  the  same  sort 
collected  in  2  Danv*  Ab.  22. 


CONSENT. 

I.  Expressed  or  implied^  where  binding. 
XL  Of  Counsel,  Solicitor^  or  Agerit,  where  binding  on  the  Principals 


CONSENT  I. 

Expressed  or  implied^  where  binding. 


1.  I.  S.  deposited  300/.  in  a  scrivener's 
hands,  who  without  his  consent,  laid  it 
out  on  a  defective  mortgage.  I.  S.  re- 
ceived the  interest  for  many  years,  and 
noticed  the  mortgage  in  his  receipts. 
Decreed,  he  shall  bear  the  loss.  Clark 
V.  Perrier,  H.  1679-     ^  Freera.  48. 

2.  Where  there  was  an  erasure  in  a 
will,  and  the  Executrix  consented  that  the 
ivill  should  be  proved  as  if  no  erasure 
had  been  made,  she  shall  be  concluded  by 
such  consent.  Parker  \.  Ashe,M..  1684. 
1  Vern.  257- 

3.  Though  suggestions  of  fraud  be  pro- 
bable and  apparent,  yet  if  the  plaintiff  ac- 
quiesces by  his  own  solemn  act,  the  court 
will  hot  relieve  him.  Lloyd  v.  Tym^  E. 
Ii698.     Colies'P,  C.  14. 

4.  Where  a  decree  or  order  appealed 


from  is  made  upon  the  appellant's  own 
consent,  the  appeal  will  be  dismissed.— 
Northcote  v.  Nortkcote,  H.  1702.  Colles' 
P.  C.  287.  and  ibis  b  an  established 
rule.  Toder  v.  Sansam,  H.  1775.  7  Bro.' 
P.  C.  244. 

5.  An  encroachment  of  a  water-coorse 
was  made  in  the  infancy  oi  the  ancestor, 
who  acquiesced  for  2 1  years  after  he  be- 
came  of  age.  The  court  would  not  after- 
wards notice  his  complaint.  Ld.  Guem* 
sey  V.  Eodbridges,  H.  I707.  Gilb.  Eq, 
Rep.  3.  ^ 

6.  A.  by  diverting  a  water-coarse, 
brought  a  nuisance  upon  B.,  who  con- 
nived  at  it ;  yet  the  court  granted  an  inr 
junction,  for  every  continuance  is  a  fresb 
nuisance.  AM0n.  M.  I709.  '2  Eq-  Ab. 
522.  pi.  3.  •   i.     -•     4  AM. 


CONSENT  I.  &  IL 

Where  binding. 
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7.  Where  church-wardens  by  order  of 
the  parish  commence  a  suit,  the  consent 
of  the  parish  shall  biird  them,  and  the 
vestry  book  shall  be  allowed  as  evidence 
of  the  consent.  Qwttof  Radnttr  parishy 
T.  I7I8.  4  Vin.  529- pi.  10. 

8.  Though  an  agreement  to  submit  to 
the  decree,  and  neither  party  to  appeal, 
was  signed  by   the   parties,  and  mnde  an 


position  was  charged,  v.  SUudman  PalU 
ittgj  H.  1746.  3  Aik.  423. 

12.  An  agreement  not  signed  by  one 
party  is  binding  on  him  where  acquiesced 
in  and  ncted  upon,  for  it  is  the  agree* 
ment  of  all.  Owen  v.  D<xoie$^)i.  1748* 
1  Yes.  82. 

13.  ]f  a  roan  build  opon  anotber^s  land 
having  do  title,  and  the  other  is  passive^ 


order  of  court  by  consent,  yet  the  cause]  and  stands  by  without  giving  notice  ofhii 
was  allowed  to  be  re-heard.  Buck  v.  title,  the  builder  shall  have  the  land  in 
JPawceft^  H.  1733.  3  P.  W.  242.  equity,  and  enjoy    the  building  quietly, 

9«  Where  a  man  against  whom  a  com- [for  there  solum  sedet  dBdificio.   AtL  Gen* 


mission  bas  issued,  has  surrendered,  and 
acquiesced  under  it  for  1 8  months,  the 
court  will  not  direct  an  issue  to  try  the 
bankruptcy,  even  though  the  act  was 
doubtful.  Ezp.NuUji:.lT4S.  1  Atk.  102. 

,  10.  A  fine  was  levied  by  husband  and 
wife  of  her  lands  to  a  purchaser,  but  the 
uses  were  declared  by  the  husband  only, 
not  varying  from  what  the  wife  intended, 
this  shall  bind  the  wife,  particularlv  after 
an  acquiescence  of  15  years  after  the 
husband's  death.  SwanUm  v.  Raven^ 
T.  1744.  3  Atk.  105. 

11.  |A.  immediately  on  his  coming  of 
age,  released  to  his  mother  all  claims  on 
his  father's  estate,  and  after  an  acquies- 
cence of  five  years  sought  to  set  the  re- 
lease aside  ;  though  such  a  release  must 
always  create  suspicion,  yet  the  coun 
would  tiot  set  it  aside  till  the  master  bad 
taken  the  account^  as  no  particular  im* 


v.  Baliol  Coll.  M.  1744.  9  Mod.  411. 
E.  L  Co.  v.  Vincent^  M.  1740.  2  Atk. 
S3.  But  these  cases  have  never  been 
extended  so  far  as  where  parties  have 
treated  on  an  agreement  for  building^ 
and  the  owner  has  not  come  to  an  abso- 
lute agreement ;  there  if  persons  will 
build,  they  must  take  the  consequences, 
for  it  is  not  such  an  acquiesence,  as  will 
prevent  the  owner  from  insisting  on  his 
right.     E.  I,  Co.  V.  Vincenty  sup* 

14.  There  can  be  no  acquiesence  in 
acts  of  which  the  party  is  ignorant,  at 
the  time  he  has  any  right  to  dispute 
them.  Cholmondeley^.  Clinton^T.  1817* 
2  Meriv.  362.  Sed  vide  S.  C,  T.  1820. 
2  Jac.  &Walk.  1. 

Of  the  redemption  of  a  mortgage,  or 
opening  the  foreclosure  after  a  long  ac* 
quiesence,  vide  tit.  Mortgage^  sec.  vi.  zvi. 


CONSENT  11. 

Of  Counsel^  Solicitor^  or  Agents  where  binding  on  the  Prindpah 


15.  Where  a  decree  has  been  made  bv 
consent  of  counsel,  it  cannot  be  impeached^ 
on  a  bill  of  review.  Smith  v.  Turner^ 
M.  1684. 1  Vern.  274. ;  but  if  the  party 
feels  himself  aggrieved,  he  must  ^eek  his 
remedy  against  counsel.  Harrison  v. 
Rumsey,  T.  1730.  .2  Ves.  488.  Bradish  v. 
Oee.  T.  1754.  Amb.  229. 

16.  D.  appealed  to  the  Lords  stating 
by  affidavit,  that  though  the  register  had 
drawn  up  the  order  in  Chancery,  as  by 
consent,  yet  he  never  gave  any  authority 
to  bis  own  counsel  for  such  consent.  Ap- 
peal dismissed.  Douming  v.  Cage^  H. 
1699.  1  Cq.Ab.  165,  pi.  4. 

17-  A  steward  had  a  general  authority 
to  make  contracts  with  the  tenants,  &c. ; 
this  will  not  bind  the   lord  wiibout  his 


consent,  or  unless  part  of  the  bargain  is 
actually  executed.  Anon,  C.  1717«  5  Vin. 
522.  pi.  35.  For  the  acU  of  stewards, 
and  how  far  the  lord  shall  be  bound 
thereby,  vide  tit.  Cop^hald^  x.  Videetiam 
tit.  Master  and  Servant ^  i.  Principal  and 
Agentf  i.  , 

18.  Where  the  agent  of  a  company,  in 
treaty  with  the  owner  of  the  soil,  makes 
no  reply  or  objection  to  the  owner's 
terms,  and  the  company  proceed  to  build, 
the  silence  of  the  agent  shall  bind  the 
company  to  the  contract.  E*  India  Com* 
pany  v.  Viiicent^  M.  1740.  2  Atk.  83. 

19«  A  decree  in  equity,  foonded  upon 
an  order  made  by  consent,  will  not  be 
reversed  on  an  appeal  to  the  Lords.  -B/mh- 
dellw  Macartney^  T.\79^.      2  Ridgw. 
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CONSIDERATION  I. 
Lawfni  and  valid. 


F.  C.  557.  (or  the  merits  arc  neror  en- 
quired into  wiiere  the  decree  is  so  made 
by  coosenty  S.  C.  591* ;  unless  it  be  ob- 
jectedy  that  no  consent  was  really  given, 
and  then  the  word  "  consent"  should  be 
struck  out.  Downing  o.  Cage,  tup.  Bra- 
dish  V,  Gee,  wp*  Wall  v.  Buckley,  1  Bro. 
C.  C.  484  In  Harrismi  v.  Rumsetfy  T. 
1730.  2  Ves.  488.  on  a  petition  for  a  re- 
hearing, Ld.  Hardwicke  said  he  would  by 


no  means  set  aside  a  decree  made  by  con« 
sent  of  counsel  on  both  sides,  fur  it  would 
be  most  dangerous.  It  Is,  said  his  Lord* 
ship,  an  established  rule  not  to  do  it,  and 
he  would  not  make  the  precedent ;  there 
was  an  appeal  of  that  kind  before  the 
House  of  Lords,  who  desired  the  party 
to  bring  his  action  against  his  cooosel. 
Vide  etiam  Northcote  t.  Nortbcote,  2 
Eq.  Ab.  279. 


CONSIDERATION. 

I.  Lawful  and  valid. 
II.  Unlawful  and  invalid, 
lU.  Where  a  Deed  it  good  without  Consideration. 


CONSIDERATION  I. 
Lawful  and  valid. 


.  1.  Marriage  is  the  highest  conside-[ 
ration  io  law,  and  is  sufficient  to  give  the 
grantee  a  greater  equity  than  the  heir, 
even  though  n6  portion  is  paid.  A  bare 
promise  before  marriage  to  settle  a  join- 
ture, shall  be  executed  in  equity  against 
the  heir.     Benson  v.  BdlasiSf  M.  1681. 

1  Vern.  17-  Vide  Cotton  o.  Campion, 
17  Ves.  263.  where  marriage  was  held 
a  good  consideration  for  a  settlement 
of  moDies,  &c.  obtained  by  a  manifest 
fraud.     Postf  tit  Marriage^  U 

2.  Biarriage  agreements  differ  from  all 
others,  for  they  do  not  arise  from  the 
consideration  of  the  portion,  but  of  the 
marriage  itself,  and  they  cannot  be  set 
aside,  though  the  portion  falls  short. 
Exp.  Marsh f  T.  1744.  1  Atk.  158. 

3.  A  settlement  after  marriage,  in  con- 
sideration of  a  portion  paid  at  the  time, 
is  good  against  subsequent  creditors. 
Stileman  v.  Ashdown^  M.  1742.  2  Atk. 
477«  Ei  vide  Colville  v.  Parker,  Cro. 
iac.  158.  Anon.  Pre.  Ch.  101.  Jones 
9.  Mersb,  Ca*  temp.  Talb.  64.  Russell 
V.  Hammond,  '  1  Atk-  13.  15.  Brown 
r.  Jones,  1  Atk.  190.     L^noy  o.  Atliol, 

2  Aik.  444.  446.  Ward  9.  Sballet, 
2  Ves.  1&  Hilton  v.  Biscoe,  2  Ves.  308. 
Wlieeler  e.  Caryl,  Amb.  121. 

4.^  Blood''  is  a  good  consideration,  but 
not  to  be  regarded  if  a  pecuniary  consi- 
fleratioo  is  cxpresaed.     So,  if  a  gram  be 


made  to  two,  and  one  only  is  of  kin,  it 
is  objectionable.  Clarkson  v.  Hanway^ 
M.  1723.   3  P.  W.  204. 

5.  Leve  and  affection  only  mentioned 
in  a  deed,  no  proof  of  ether  considera- 
tions can  be  entered  into ;  but  otherwise 
if  no  consideration  at  all  is  mentioned. 
Peacock  v.  Monkj  M.  1748.  1  Ves. 
128.  A  deed,  in  consideration  of  love 
and  affection,  is  good  without  livery,  by 
way  of  covenant  to  stand  seised.  Rigden 
v.  VaUier^  E.  1751.  2  Ves.  255. 

6.  Meritorious  considerations,  such  as 
the  payment  of  a  debt,  or  providing  for  a 
wife  or  child,  will  induce  the  court  to 
assist  the  defect  of  an  intended  legal 
conveyance.  Wright  v.  Englefiddj  M« 
1764.  Ansb.  468.  Cohnan  v.  Sarel,  M. 
1789*  3  Bro.  C.  C.  12.  So,  where  it  is 
to  save  the  peace  and  honour  of  a  family, 
equity  will  execute  an  agreement.  Sta" 
pleton  ▼.  Slapleionj  T.  1739-  1  Atk.  2. 

7*  Articles  for  a  valuable  considera* 
tion,  and  the  money  paid,  being  adequate 
to  the  thing  purchased,  will  bind  the 
estate  in  equity,  and  prevail  against  a 
judgment  creditor,  mesne  between  the 
articles  and  the  conveyance.  Pinch  v. 
Ld.  Winchel$ea,T.  1715.  1  P.  W.  2S2. 

8.  A.  on  the  marriage  of  B.  promised, 
bj  letter,  to  join  him  in  a  bou'l  of  indem* 
nity,  against  a  rent-charge  issuing  out  of 
B.'8  estate.    A.  never  signed  the  bond, 


-iD6N8tf>EllATION  t.  &  tC  $65 

but  the  marriage  took  effect  in  coo^deoce  j  BtegJunt  v.  QU^^^  T.  1786.  i  Bre.  C.C 

of  A/s  letter.     B.  died   imolveiity  and   90. 

theo  A.  died :  fleM|  the  niQrriage   is  a 

sufficient  cqnsideration  to  support  the  ud- 

Jertaking  to  indeippi^y  and  it  will  sup^ 

port  tia  ant/Lmpsit  at  law.    Ra^tsitn  v. 

OidJUd^   M.    172  i^  4  Yin.   Ab.    45S. 

pL   5m 

9.  Tbo«i|b  no  considleratioo  is  ex- 
preaaed  in  t  deed,  it  has  ^reat  weight  if 
the  court  sees  what  tfae  retd  consideration 
h.  Lmgly  V.  Bwumy  T,  1741.  2  Atk. 
202. 

10.  If  an  old  creditor  of  a  bankrupt^ 
after  his  discharge,  becomes  his  surety 
in  aa  office,  it  is  a  good  coaiidemtioa  for 
fl^viving  the  old  debt.  EitparU  Burton^ 
14.  1744.  1  Atk.  25^ 

1 1  Five  shillings,  aod  other  valuable 
tfoaclderatlooi  b  a  deed,  eaa  at  most  ImH 
let  in  the  ppoaf  of  other  valuable  eoasi- 
deratieas.  WdUeer  v.  Bwmnos^  M.  1745. 
1  Atk.  94.  I 


12.  A  SOB  taking  beneiciany  aadef 
Us  father's  #ill,  promises  to  pay  bis 
sisters'  frntions  (  fbis  is  a  good  consider* 
Cition  for  a  bend.  ^mhiI  ▼.  DaugH^y 
7.  1747.  8  A4k.  464.  So  a  premise  aadev 
mge  may  be  a  oeasideratien  for  a  premise, 
awheii  of  a^.  S.  C.  £l  tidt  Bfooke  a. 
iSaDey,  2  Atk.  S4.  Smith  v.  Frsoeb, 
2  Atk.  245.  S.  P. 

13.  A.  borrowed  money  of  B.  and 
gave  him  a  dl^  ea  the  exbhequer  ;  A. 
faeeame  baakvupt  Tliit  is  so  assignmeat 
|6r  a  vakiaUe  eensUeration,  and  sMI 
ppevail  against  creditors.  Riw  v.  Acinn 
Ml,  M.  1749*  1  Ves.  831. 

14.  An  indemnity  to  a  husband  against 
his  wife's  debts,  by  her  trustees,  in  a  deed 
of  separation,  is  a  valid  consideration. 


f  5.  There  is  a  ^tinctioo  between  a 
mere  voluntary  promise,  9nd  a  proRHse 
iipop  'the  ftiith  of  ^hicn  anotlror  does 
seme  act^  ais  entering  into  engagements^ 
or  psyii^  money  ;  the  first  is  tutdum 
pactum^  and  iirill^not  support  an  msntmp" 
sHf  but  the  second  forms  a  eonsideratipn 
upon  which  a^  action  will  Ke,  and  tkere« 
fbre  establishes  a  debt  fgainst  asselSk 
CrosjMe  v.  ITHoaaf,  M.  18Q6.  t.3  Ves* 
148. 

16.  A  voluntary  bond,  though  void 
against  creditors,  being  valid  as  between 
tbe  partiaisit  ilii  surrender  is  a  sufficient 
consideiation  to  sustain  a  substituted 
bond  agaiM  ^reditorfy  unless  with  a 
fraudulent  design,  as  by  an  insolvent  ta 
subsistute  a  vsIm  fot  aa  iawsiid  secaiSty 
against  evedkoN.  Eip.  B^mf^  T.  IS12* 
19  Ves.  218. 

17-  A.  parehased  framfaiauade,  3wba 


(aak«iow«  to  A.)  was  tasohreat*  Tkm 
uncle  died  soon'  after  :  Held,  dmc  the 
purehese  being  ht  a  valuable  aoasidara* 
tion  was  uaiaipaaohabla  hj  the  aradiievs 
of  the  uncle,  tbeugh  tiia  adequacy  of  kt 
was  disputed,  il^oy^  v.  MUddktmt^  M* 
1817.  2  Madd.  410.  Fsds  Twyne^s  Cs. 
3  Ce.  81.  Nana  e.  l^adbr^dca,  8  T.  B. 
A21.  Stephens  a.  Olive,  2  Bro.  C-  C.  9a 
King  V,  Brewer,  there  cited*  Dee  w* 
iloutledlge,  Cowp.  705.  Mathews  a. 
Feaver,  1  Cox  278.  Joaes  e.-Mandi, 
t*onr.  64*  Basset  a.  ffeswortby,  Findi 
i02.  Heme  r*  Meors,  1  Vara.  4(>5. 
Griffith  a.  Spratley,  1  Cox  383.  Collier 
a.  Browne,  ib.  4.  Coles  v.  Trecothick,  9 
Ves.  246.  Underbill  »,  Ilorwood,  10 
Ves.  219. 


CONSIDERATION  IV 


Unlawful  and  invalid. 


18.  Friendship  is  no  consideration, 
and  where  such  was  set  up,  and  fraud 
also  appeared,  the  court  ordered  the 
estate  to  be  recooveyed.  IVtlkinsou  or 
Woadkause  v.  Brapjield,  M.  l693. 2  Vern. 

«07. 

19.  Procuring  a  marriage  is  a  fraudu« 

lent  consideration  ;  and  a  lease  made  as  a 
reward  for  such  service  was  set  aside. 
S.rihbUhill  V.  Brett,  H.  1703.  1  Bro, 


P.  C  57.  2  Vern.  445.  Pre.  Ch.  l65. 
Fti^tit.  Marriage/iv.  for  Brocage  Bonds. 
So  a  bond  given  as  a  reward  fur  procur- 
ing an  old  man  of  82  not  to  alter  his  will, 
though  new  in  specie,  is  fraud uleur,  and 
must  be  delivered  up.  Dtbtnham  v.  OzCf 
T.  1749.  1  Ves.  276. 

20.  In  a  1  cases  where  frnud  or  impo- 
siiion  appears,  no  coiuurabte  i^r  |  ntend- 
cd    cons»idf  ration    c<in    Mtf  port  a  deed, 
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Mc  Wfaito  V.  Small,  2  Gii.  Ca.  103. 
Clarkson  V.  Hanway,  2  P.  W.  203.  Ben- 
net  V.  Vade,  2  Atk.  324.  Evans  v.  Blood, 
4  Bro.  P.  C«  557«  Bridgman  v.  Green, 
2  Ves.  627.  Filmer  v.  GoU,  7  Bro.  P.  C. 
70.  Gartside  v.  Isherwood,  1  Bro.  C  C. 
558.  Ftde  e/totn  />05<,  tit.  Deeds,  iii. 
Fraudy  Heirj  iv« 

21.  The  purchase  of  a  share  in  mines 
which  proved  to  be  a  bubble,  or  money 
paid  for  effecting  illegal  insurances,  are 
not  such  considerations  as  will  support  a 
bill   of  exchange  in  equity.    Brown  v.  ( 


ifarsA,Gilb.  Eq.  Rep.  154.  £^.  Maiker, 
3  Ves.  373. 

22.  Sec^irities  given  in  consideration 
of  withdrawing  an  opposition  to  a  bill  ia 
parliament,  must  be  delivered  up  as  ille- 
gal and  against  the  public  policy.  Vaux^ 
hall  Bridge  Co.  v.  Spencer  E.,  M.  1817< 
%Madd.  356. 

For  cases  of  inadequacy  of  price,  as  a 
ground  for  setting  aside  contracts,  vide 
post,  tit  Inadequacy  of  Price,  pi.  1. 


CONSIDERATION  III- 


fVhere  a  Deed  is  good 

23.  If  a  wife  has  a  judgment,  and  it  is 
extended  on  an  elegit^  the  husband  may 
assign  it  without  consideration.  So,  if  a 
judgment  be  given  in  trust  for  a  feme 
solCf  who  marries,  and  by  consent  of  her 
trostees  is  in  possession  of  the  land  ex- 
tended, the  husband  may  assign  the  ex- 
tended interest ;  and  if  ^ferne  has  a  de- 
cree to  hold  lands  till  a  debt  due  to  her  is 
paid,  and  she  is  in  possession  under  the 
degree,  and  marries,  her  husband  may 
ass  I L' II  it  without  consideration.  X<f.  Car- 
teret v.Paschall,  T.  1733.  3  P.  W.  200. 
4 Bro.  P.C.I 68. 

24.  In  aiding  defective  deeds  made  to 
provide  for  a  wife  or  children,  it  has 
never  been  required  that  those  deeds 
should  be  founded  on  any  valuable  con- 


without  Consideration* 

sideration,  in  the  strict  sense  of  the  wordy 
Harvey  v.  Harvey^  E.  1740.  Barn.  110, 
25.  The  assistance  of  the  court  cannot 
be  had  to  constitute  a  party  cestm  que 
trusty  without  consideration  as  upon  a 
voluntary  covenant  to  transfer  stock, 
&c.  But  if  the  legal  conveyance  is  ac- 
tually made,  constituting  the  relation  of 
trustee  and  cestui  gue  trusty  as  if  the  stock 
is  actually  transferred,  &c.  though  with* 
out  consideration,  the  equitable  interest 
will  be  enforced.  ElUson  v.  Ellison,  H. 
1 802.  6  Ves.  656. 

As  to  voluntary  contracts  where  good 
in  equity,  and  by  what  considerations 
supported,  tnWe  tit.  ^^reemeali  vi,  Bond^ 
iv«  Deeds,  ii. 
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I.  Power  of  the  Court  over  Copyholds,  (a)  Caset  of  JVaate  or  Forfeiture^{b) 
II.  Devise  by  a  fViU  not  duly  executed  after  a  pretioui  Surrender* 

III.  Surrender^  Want  of  where  supplied. 

IV.  By  what  Words  devisable^  and  who  shall  taJce. 
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VIII.  Lord's  Fine.     Quit  RentSy  fyc. 
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XIV.  Free  Bench. 
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Power  of  the  Court  over  Copyholds,  (a)     Cases  of  Waste  or  Forfeiture,  (b) 


(a)  Power  of  the  Court  over  Copyholds. 

1.  Sarrendersy  how  construed  by  the 
court,  vide  post,  tit.  Copyhold,  lii.  Issue 
to  try  a  special  custom  and  verdict  for 
defendant.  Ld.  Ch.  granted  a  new  trial, 
as  the  question  was  of  value,  and  concern- 
ed all  the  copyholders.  Edwin  v.  Thomas, 
T.  1688.  2  Vern.  75. 

2.  When  -the  legal  interest  of  a  copy- 
hold is  in  one  person,  and  the  equitable 
in  another,  the  court  can  order  the  trus- 
tee of  the  legal  estate  to  surrender, 
though  the  cestui  que  trust  refuses.  ETp. 
Butler,  T.  1'749.  1  Atk.  216.  Amb.  IS. 

3.  The  court  will  grant  an  injunction 
for  a  copyholder  to  restrain  the  lord 
from  opening  a  mine  without  a  special 
custom,  but  not  to  stop  the  working  of 
a  mine  already  opened.  Grey  v.  North' 
umberland,  M.  1806.  13  Yes.  256.  Vide 
Player  v.  Roberts,  W.  Jo.  24S,  S.  P. 
but  the  court  will  not  continue  such  an 
iuiunctien  without  securing  the  means  of 
a  speedy  trial.  S.  C.  T.  1810.  17  Ves. 
281.  Vide  Robinson  v.  Lord  Byron, 
1  Bro.  C.  C.  588.--N.  B.  On  the  motion 
to  dissolve  thb  injunction,  Ld,  Eldon 
said  he  was  induced  to  grant  it,  because 
the  court  had  frequently  interfered  in  the 

of  trial  by  a  load  knowledge  of  the 


means  of  working  coal  mines,  usually 
applied  in  that*  part  of  the  country,  (a) 
And  his  Lordship  further  said,  that 
though  the  property  in  mines  or  trees 
might  be  in  the  lord  of  the  manor,  it  doee* 
not  follow  that  he  can  enter  and  take  it 
without  the  consent  of  the  tenant.  Vide 
Bourne  v.  Taylor,  10  East,  1 89-  (a)  Vide 
Mitchell  e.  Dors,  6  Ves.  147.  Courthope^ 
V.  Mapplesden,  10  Ves.  290. 

(b)  Cases  of  Waste  or  Forfeiture. 

4.  A.  having  two  new  copyholds  of 
the  manor  of  B.  eut  down  timber  on  one 
to  repair  en  the  other.  The  Lord  re- 
covered at  law  for  the  forfeiture,  but 
equity  relieved  on  payment  of  costs,  for 
it  seemed  to  be  agreeable  to  the  custom 
that  the  timber  should  be  so  applied^ 
though  there  was  a  dispute  who  should 
set  it  out.  Nash  v.  Ld.  Derby,  H.  VJfW. 
2  Vern.  537- 

5.  Though  relief,  may  be  given  against 
a  forfeiture  for  permissive  waste,  yet 
against  a  forfeiture  for  voluntary  wasta 
it  cannot,  as  where  a  tenant  obstinately 
refuses  to  repair  for  many  years  together, 
after  repeated  admonitions,  as  in  Coz  y. 
Higford,  M.  1710,  1  £q.  Ah.  121.  pL  20. 
^and  2  Vern.  664.  confusedly  stated,)  or 
where  a  tenant  grants  leases,  works  a 
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quarry,  cuts  down  timbar,  and  encloses 
lands,  without  license,  aAer  several  ad- 
monitions, as  in  Peachy  v.  Di  o/l§onigr» 
9et^  T.  1721.  Pre.  Ch.  568.  1  Stra.  446. 
SmUh  T.  Packhurst^  M   1741.    3  Atk. 

14I.  X 

6.  If  eopyholdera  dd  ilol  cdAe  ta  td  be 
admitted,  after  proclamations,  en  so  ma« 
ny  court  days,  the  lord  may  seite  their 
lands.  Clayton  v»  CiokiSf  M.  |^74?.  2 
Atk.  449*  If  the  tenanis  be  infants-,  the 
statute  9  Geo.  I.  c.  29-  >«  !•  shows  tbe 
method  how  to  proceed. 

7.  It  is  waste  in  a  customary  tenant  to 
cut  down  timber,  or  to  di|[  tor  stone, 
coals,  lead,  copper,  or  other  mkierab, 
and  not  such  a  personal  tort  as  dies  with 
fbe  person ;  the  tenant  is  k  sofi  of  fidu- 


ciary to  the  lord,  and  it  is  a  breach  of 
trust  to  take  away  his  property,  for  which 
trdverfies  against  tho-tcyiant,  and  his  as- 
sets shall  answer  the  damages.  Bp.  of 
Winchester  v.  Bjnght^  H.  1717.  1  P.  W. 
406. 

8.  Where  4  tehant  Had  cut  down  tim- 
ber, and  a  bill  Was  brought  against  him 
fbr  a  distoVeryt  he  demurred,  for  that  as 
being  waste,  his  answer  would  subject 
him  to  a  forfeiture.  Demurrer  allowed. 
Au.  Oen  V.  Vincent,  ti.  1725.  Bunb. 
192.  ^         ' 

9*.  If  i  enpyhold^  coAnitits  waste,  tli^ 
lord  of  the  ilianor  may  have  an  iujnncttoa 
add  tf^eeuHf.  Richards  v.  J^Mt^  £. 
1807.  3Meriv.673. 
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10.  It  seems  to  be  settled^  that  wherel 
h  topyhold  is  surrender^  to  the  usc^  of  a 
will,  there  need  not  be  three  witnesses 
to  ^  will  I  for  the  eattftt)  passes  by  the 
aoYrjander,  and  the  will  ia  otily  a  geaeral 
deiclaratien  of  the  nsi^s.  Wagstaffe  v. 
Wagstafcy  M.  1724.  2  P.  W.  258.  Carey 
v.  Askew,  E.  1786«  i  Uic  C.  C.  68. 
I  Cox  241. 

11.  Andyetth^re  are  some  eaees  tn 
which  a  copyhold  hsis  been  duly  surren- 
dered; but  wher^  the  teataler  hioMelf 
has  pointed  out  the  i^anner  in  #bicb  his 
win  shall  operate  as  a  declaration  of  the 
uses,  aft  wh^f e  A.  surl^dered  to  th6  ilses 
of  his  will  to  be  attested  by  the  thred  wit- 
nesses, and  made  an  nnattested  will : 
held,  his  lands  could  not  pass*  Godwin 
V.  kihha,  1. 1769.  Amb.  684. 

13.  So  where  A.  by  will  duly  execq* 

tad,  gave  ciMrtaia  interests  in  his  real  ea- 

tates  to  such  uses  as  be  should  declare  by 

'deed,  attested  by  two  witamies.  By  deed 

poH  he^  declanid  the  asea ;  which  being 

attested  by  two  witnetaes,  heid,  it  should 

.pca»  the  ukiaMte  use  of  the  copyhold,  as 

jfcfariog  ^..tnisu  of  the  surrender. 

^meni  V.  atanJUU,  *£.  1793*  4  Bro.  C. 

C.  8^.  2  Tet.  juQ*  3094    But  freeholds 

could  not  paM  uanbj  for  want  of  a  third 

.  witiresa.  S.  C. 

13.  But  a  cepjrMd  eitate  will  not  fasa 


without  a  surrender.     Milbume  v.  Mil- 
bamcj  C.  1786»  2  Bre.  G.  C.  64. 

14.  And  where  there  is  no  custom  to 
siifrender  to  lite  use  of  a  Will,  a  custo- 
mary freehold  can  only  pass  by  a  will 
attested  according  td  thtf  statute .  of 
Frauds.  Husuy  v.  Chills,  E.  17^  Amb. 
299. 

15.  The  cliiuse  in  thd  statute  of  Frauds 
requiring  the  attestation  of  three  witness- 
es is  confined  only  te  such  estates  as  pass 
by  the  statute  of  Wilb,  (34  and  35  H.  8. 
c  5.)  which  does  not  eitedd  to  costoma- 
ry  estates.  T^fneH  v.Page^post^  pi.  17- 
and  it  has  been  so  settled  since  Ait,  Ocn. 
v.  Bainesf  M.  1707.  2  Vern.  598. 

16.  But  a  trnat  or  equity  of  redemption 
of  a  copyhold  cannot  pass  by  a  will  unless 
att^ted  by  three  witnesses ;  for  there  can 
be  no  surrender  to  pass  such  trust,  and 
the  trusts  of  all  lands  are  within  tbe  sta* 
tute  of  Frauds,  and  Tas  it  seems)  the  de* 
vise  of  a  truat  shoulo  pursue  tl»a  nature 
of  the  estate.  Wagstafe  v.  Wagstajfe^ 
mntBi  pi.  10.  Appleyeard  V*  Wood,  T. 
1725.  Sel.  Ch.  Ca.  42. 

17*  Yet  where  the  legal  estate  is  ill 
trusteee,  so  that  the  cesttd  qiu  tr^ist  can- 
not soriwnder  it,  it  wiH  pass  by  his  will, 
though  im^ested^  fbr  eqnitas  ieftUiur 
legem,  tttfn^r.  Page,  £.  1740.  1  Atfo 
37.  C^rr  V.  EUisan^  3  Atk^  75^ 
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.  IS.  •  A  diovise  of.  copyhold  kinds  to  a  i  asd  k  is  »bo  food  «s  »m  «ppoiotiiienC 
l^iariiy  shall  pass,  though  not  {irevioiisJy  under  43-£iiz.  Ati,  Gen*  v«  Andrfiw$jt 
Mrreiidercd;  for  it  aaiounis  fo  a  dicec-  E.  1749.  I  Ves.  :225.  £^  ou/e  sevcrd 
itioa  to  the  heir  to  make  the  surrender ;( other  cases,  iiii/s,  tit.  Ckaritfff  & 
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Surrender^  want  of,  Vfh^re  sufplied» 


19*  It  seetBS  to  he  established,  that  a 
defect  in  the  surrender  of  a  copyhold, 
(or  in  ibe  execution  of  a  power  which  is 
governed   by  the  'tnmo   rules,)  shall  be 
.  siipplied  only  in  favour  of  three  descrip* 
tions   ef  persons,   vie,    creditors,  wife, 
Aod  children  i  €OMtra  tbe  case  of  WatU 
«.  BuUasy  M.  1702.  1  P.  W.  60.  the  au- 
.  ihorixy  of  which  Ld.  Hardmckt  contro- 
verted in  Owing  v.  Nash^  M.  1744.     3 
Atk.  189.     Bt  vidt  Goodwyn  r.  Good* 
.vya,  4  Ves.  228.     Byas  9.  Byas,  2  Ves. 
464.  Tudqr  v.  Anson,  2  Ves.  ^82.  Anon. 
2  Freeqo.   ll(i.  Itlielt  t?.  Beane,  1   Ves. 
215.  Pope  V.  Gnrhmd.d  Salk.  84.  Bixby 
th  Cley»  2  Bro.  C.  C.325.Wardell  o. War- 
dell,  3  Bra.  C.  C.  11,6.  or  a  purchaser  ; 
Brad^y  v,  Bradley,  2  Ycra»  164.     Jeo- 
nifs  t^.  Moore,  or  Blenkarne  r.  Jeaneua, 

2  Vera.  609.  1  firo.  P.  C.  244.  And 
9o  though  the  wife  or  child  halh  only  a 
iianited  interest,  (as  an  estate  for  life,) 
.with  ireiiiftinder  over  to  3trangers.  Mar- 
Bon  9.  Go  wan,  $  Bro.  C>  C.  170.  But  it 
jshaU.net  he  supplied  in  favour  of  a  wife 
wr  youQger  child,  if  the  heir  at  hiw  be- 
in;^  a  child  eC  tlie  tes^tor  be  thereby 
leA  unprovided  for.  Vide  Kettle  v. 
Townsend*  t  Salk.  1B7*  Uicken'i;.  Hic- 
keu,  6  Vin*  Ab.  59.  pi.  20.  Hawkins  v. 
Leigh,  1  Atk  387.  It  is  not  material 
whether  tbe  heir  in  that  case  be  wholly 
disinherited  by  .bi3  father,  so  that  lie 
has  seme  prevision.  Hawkins  v.  Leigh, 
1  Atk.  387.  Chapman  v.  Gibson,  3  Bro. 
C-C.229.  Pykex.  White,.3Bro.  C.  C. 
SB6.  Hills  V.  Downton,  5  Ves.  557. 
.Nor  is  it  m^iterial,  altliough  forinotly 
doubted,  (as  in  l^ss  0.  Ross,  1  Eq.  Ab. 
124«)  whether  the  younger  chiliiren  are 
otherwise  provided  for  or  not.  Kettle 
r«  Townseud,  1  Sulk.  187.  Carter  zh 
Carter,  Mos.  370.  Burton  1;.  Floyd, 
6  Via.  Ab.  56.  pi.  20.  Weeks  o.  Gore, 
&  Vin.  Ab.  9Tp  pi.  24-  Cooke  v.  Arnham, 

3  P.  W.  283.   and  Ca.  temp.  Talb.  35. 
Tudor  V.  Anson,  2  Ves.  582.     Pike  r. 
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White,  3  Bro.  C.  C.  286.  So  with  re- 
spect to  the  wife.  Biacoe  9.  Cartwright^ 
Gilb.  £q.  Rep»  121.  Smith  •»  Baker^ 
1  Atk.  386.  The  same  rules  obtnia  be- 
tween co-heirs  at  law,  and  between  heirs 
10  gavel-kind,  as  between  the  eldest  son 
and  younger  ohildren.  V^ide  Bradley  v, 
Biwltey,  2  Vern.  I63.  Baker  «•  Jennings^ 
6  Vin.  Ab.  54.  pi.  10.  Andrews  v.  Wal- 
ler,^ Vin.  Ab.  237.  pi.  12.  But  if  the 
heir  at  law  be  aut  a  child  of  the  testator, 
though  wholly  unprovided  for,  the  de* 
feet  shall  be  supplied  in  favour  ef  the 
wife,  as  in  Chapman  «•  Gibson,  H.  1791. 
3  Bro.  C.  C.  229«  where  $1  sarreader  wae 
supplied  in  favour  of  a  wife,  against  a 
distant  heir  not  provided  for  by  the  tes* 
tator,  but  provided  for  aiiunde*  The 
principal  of  which  case  may  be  collected 
from  the  following  cases,  save  as  to  the 
exception  of  an  eldest  son  unprovided 
for.  Vide  H^rdham  v.  Roberts,  1  Vem, 
132.  Bradley  v.  Bradley,  2  Vern.  163. 
Bath  e.  Montague,  3  Ch.  Ca.  106.  In 
Kettle  V.  Towuse^id,  1  Salk.  187*  it  a 
said  not  to  be  material  whether  tlie  son 
is  before  provided  for :  for  the  father  is 
the  best  judge  of  the  son's  provision. 
Sic  in  Freestone  v.  Rant,  mentioned  in 
n*  to  Watts  V.  Bullas,  1  P.  W.  61 .  Watu 
V.  Bnllas  shows  oaly  that  a  brother  of 
the  half  blood  is  not  within  the  case.  la 
Ross  V.  Ross,  I  £q.  Ab.  124.  (cited  ia 
6  Vin.  Ab.  238.  by  the  propor  name  of 
Boss  V.  Boss,),  the  surrender  was  not  sup- 
plied,  because  the  devise  was  satisfied  by 
a  freehold  which  passed  by  the  will. 
Et  vide  Bullock  r.  Bullock,  5  Vin.  Ab. 
58.  pi.  19.  S.  P.  In  Cook  v.  Arnham. 
Ca.  temp.  Talb.  35.  it  was  only  doubted 
whether  the  rule  would  extend  to  rever* 
sionsiry  interests.  In  Andrews  ».  Waller, 
6  Vin.  Ab.  237.  the  surrender  was  sup- 
plied. In  Hawkins  r.  Leigh,  1  Atk.  387- 
Lord  Hardwicke  thought  the  will  did  not 
pass  copyholds,  therefore  the  point  wi^ 
not  determined.  Taylor  v,  Taylor,  I  Atk. 
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SS6.  h  incorrectly  reported ;  for  there, 
two-thirds  of  the  copyhold  were  given  to 
ttie  wifoi  which  the  reporter  does'  not 
state.  Lord  Hardwieke  there  directed 
the  surrender  to  be  supplied :  which  is 
a  case  of  supplying  a  surrender  against 
the  heir,  who  took  nothing  from  the 
second  brother.  Smith  r.  Baker,  1  Atk. 
SS5.  compares  the  rule  to  an  heir  in 
blood ;  and  no  other  distinction  is  there 
ma^e-  Hervey  v.  Hervey,  1  Atk.  S6l. 
shows  that  one  branch  of  a  family  »ba11 
itot  be  provided  for  by  the  ruin  of  an* 
other.  Macey  e.  Sfaormer,  1  Atk.  389. 
surrender  supplied.  Vide  etiam  Roome 
e.  Roome,  3  Atk.  181.  Ooodwyn  v, 
Goodwyn,  1  Yes.  226.  Tudor  v«  Anson, 
2  Ves.  582. 

•  20.  Many  of  the  cases  in  which  these 
questions  have  occurred,  have  tieen  de* 
cided  on  another  point,  vh,  whether  it 
sufficiently  appeared  that  the  testator  in- 
tended to  devise  the  unsurrendered  copy- 
hold. £t  vide  Harris v.IngledeWy  U.1730. 
S  P.  W.  96.  where  A.  by  will,  charged 
all  his  worldly  estate  with  his  debts,  and 
died  seised  of  freehold  and  copyhold 
lands,  which  he  particularly  disposed  of 
by  his  will :  Held,  the  copyhold,  though 
not  surrendered  to  the  use  of  bis  will, 
shall  yet  be  applied  in  payment  of  his 
debts  pari  passu,  with  the  freehold.  But 
this  is  not  now  received  as  the  law  of  the 


courts  of  equity,  which  supply  the  want 
of  the  surrender  of  a  copyhold  estate  in 
favour  of  creditors,  so  far  only  as  may 
appear  necessary  for  the  payment  of  the 
debts  :  consequently,  while  any  freehold 
estate  remains  applicable  to  that  purpose, 
the  want  of  the  surrender  of  the  copy- 
hold shall  not  be  supphed,  notwithstand- 
ing the  express  intention  of  the  testator 
to  charge  the  copyhold  rateable  there- 
with, or  10  preference  to  the  freehold. 
Vide  Drake  e.  Robin^ofl,  I  P.  W.  443. 
Haslewood  v.  Pope,  3  P.  W.  322,  Ma- 
labar V.  Mnlabar.  Ca.  temp.  Talb.  78. 
Combs  ».  Gibs6n,  1  Bro.  C.  C.  273.  Hll- 
lier  V,  Tarrant,  Ca.  temp.  Talb.  3d  edit. 
288.  (n.)  But  this  is  to  be  underi^tood 
of  the  legal  estate  only  :  for  an  equitable 
estate  of  copyhold  lands  will  pass  by 
•trch  devise,  without  a  surrender.     Vide 


21.  Other  cases  in  which  the  court' 
has  decreed  a  aiirrender  or  supplied  a 
defect  are  as  follow, vtz.  whereon  a  mar* 
riage  agreement  the  husband  entered  Into 
a  bond  to  surrender  his  copyhold  to  the 
use  of  hj|iisclf  for  life,  remainder  to  his 
wife  for  life,  remaiader  to  the  heirs  of 
ibeir  two  bodies,  remainder  to  the  heirs 
of  the  husband.  Decreed,  a  surrender 
to  the  use  of  the  husband  for  life,  re- 
mainder to  the  first  and  other  sons  of  tho 
marriage  in  tail  general,  remainder  to  the 
daughters  in  tail  general,  in  order  by 
making  the  issue  purchaser,  to  securo 
them  from  boin?  defeated.  Nandikt  v, 
Wilkes  ,  E.  1716.  Gilb.  Eq.  Rep.  1 14. 

22.  Ei  vide  the  following  subdivi- 
sions, besides  the  before-mentioned  cases, 
in  which  the '  testator's  own  child  and 
heir  at  law  was  left  unprovided  for^ 
as  in  Kettle  r.  Townsoud,  I  Satk.  187, 
Hicken  v.  (licken,  G  Yin.  59.  pK  20. 
Hawkins  9.  Leigh,  1  Atk.  387*;  and  where 
the  devise  of  the  copyhold  was  satisfied 
by  a  freehold  which  passed  by  the  will, 
as  in  Boss  o.  Boss,  6  Yin.  238.  and  Bul- 
lock r.  Bullock,  5  Yin.  58.  pK  19. ;  there 
aro  other  cases  in  which  the  court  has 
refused  to  aid  a  defective  surrender,  or 
to  supply'  the  want  of  a  surrender ;  at 
where  A.  devised  a  copiyhold  estate  iol 
borough  English  to  his  eldest  son,  but 
made  no  surrender,  and  devised  houses 
to  his  youngest  son,  which  were  burnt 
down,  and  tho  youngest  son,  being  an 
infant,  had  never  entered,  the  conrt, 
would  not  supply  the  want  ik  surrender. 
Cooper  V,  Cooper y  E.  1(592.  2  Vern.  2d5. 

23.  Nor  where  there  is  a  vohintary 
conveyance  against  the  heir,  unless  he 
does  any  thing  to  prevent  the  surrender. 
Vane  v,  Fletcher ^  T.  1717.  I  P.  W.  354. 

24.  Nor  in  favour  of  a  natural  daugh- 
ter against  th**  heir,  under  the  ancestor*! 
covenant  for  further  assurance.  Fursaker 
v.  Robinson^  M.  1717.  Pre.  Ch.  475. 
Gilb.  Eq,  Rep.  139.  Crtckett^f.  Doibp^ 
M.  1795.  3  Yes.  12. 

25.  Nor  where  a  man  dies  seised  of 
freehold  and  copyhold  knds,  and  devises 
his  lands  generally  for  payment  of  bis 
debts,  unless  the  freeholds  are  inade- 
quate.    Att.  Ckn.   V.  Matt,  1735.  2  C^. 


Cnrr  r.  Ellison,  3  Atk  73.     Tiiffnell  r.  |  Ab.  234,  pi.  23.     Wilson  ▼.  Maumt^T. 
Bttge,  Barn  9.    Allen  r.  Poulton,  1  Yes.  1 1796.  3  Yes.  19^.  N'ote^  in  this  case  thers 
121.     M^Namara  v.  Jones,  I  Bro.  C.  C.  j  was  a  parenthesis. 
481.     IJndopp  V.  Ebornll,  3  Bro.  C-  C.        26.  Nor  in  favour  of yoangjar  children 
398.  Kei.t;sii9.  Kentish^  3  Bro,  C.C.  257.  rdaiiniog  a  provision  out  of  the  copyhold 


C<M»YilOLD  IIL 

Bmrrtnder^  Want  of^  where  $upplkJ, 


m 


ifaiast  the  cnstoouiry  heir.  Gaicaigme 
▼.  BarkcTy  M.  1743.  S  Atk.  8.  Sed  vide 
eonira^  B sinks  v.  Denthirt^  M.  1747* 
3  Atk.  585.  1  Ves.  63.  Nott^  lA.  Ch. 
deteriDined  the  easeof  Gascoigiia  v.  Bar- 
ker, with  gr^at  reluctaDce.  In  both 
cases  there  was  a  parenthesis. 

27.  Nor  ia  favour  of  a  grandchild 
against  the  heir.  Elton  v.  Eltanj  T.  1747* 
3  Atk*  608.  Perry  v.  Wbitebeadi  6  Ves. 
M4. 

.  28.  Nor  in  favour  of  a  charity,  after 
several  prior  limitatioDS  in  tail.  AiL 
€hn.  V.  Dawning^  T.  1769.  Amb.  671. 

29.  In  some  cases  a  surrender  may  be 
dispensed  with,  aa  Where  a  man  devises 
the  equity  of  redemption  of  a  copyhold. 
Brent  v.  Best,  M.  1682.  1  Veni.69.or 
where  there  is  a  devise  by  a  cestui  que 
trust  of  a  copyhold.  GrunhiU  v.  Green* 
hilly  2  Vero.  68  J.     Gilb.   Eq.  Rep.  77^ 


gagee  of  a  copyhold  having  neglected  ta 
make  a  preseuiraeni,  the  surrender  was 
void  at  law,  yet  it  shall  biud  the  land  in 
equity,  and  prevail  against  ihe  assignees 
of  a  bankrupt  mortgagor.  Tayltn-  t, 
Wheeler,  M.  1706. 2  SaMc.  449.  Cock  v. 
Goodftllowy  C.  1722.  10  Mod.  495.  Fatp- 
cet  v,  Lowihery  T.  1751.  2  Ves.  302. 
So  against  a  purchaser  with  notice.  BUn% 
tame  v.  Jennens,  £•  1708.  10  Mod.  492. 
1  firo,  P.  C.  244. 

34.  Copyhold  estates  had  been  sur* 
re'ndered  to  the  use  of  mortgagees,  but 
they  were  never  admitted.  The  court 
held  that  the  mortgagor  devising  them 
must  surrender  to  the  use  of  his  will. 
Kenebel  v.  Sera/tony  M.  1802. 8  Ves.  30. 

35.  A.  made  a  surrender  of  his  copy- 
hold, and  left  it  In  the  hands  of  the  te« 
oant  to  be  presented,  which  he  neglected 
to  do.      Decreed,  the   surrender  to  be 


Hawkins  v.  Leigh^  M.  1734.  1  Atk.  387.  made  good,  and  the  lands  enjoyed  ac* 
J&'ncr  V.  Kingy  T.  1736.    Mos.   192.  3^rcording  to  the  will  of  A.     lAoyd  v.  Bwr-* 


If^  W.  358.  Et  vide  Strudwicke  3' 
S:rudwicke,  3  P.  W.  860.  Macey  v. 
Slmrmer,  1  Atk.  390.  Tuffnell  v.  Page. 
2  Atk.  37.  Car  v.  Ellison,  3  Atk.  73. 
Allen  T,  Poulton,  1  Ves,  121.  M'Na- 
Dtara  b.  Jones,  1  Bro.C.  C.  481.  or  where 
a  devise  is  to  a  charity  by  a  will  not  at- 
tested by  three  witnesses,  it  is  good  as 
an  appointment.  Att.  Gen*  v.  Andrews^ 
K.  1749.  1  Ves.  225. 

30.  And  in  some  cases  a  surrender 
may  be  presumed  from  lapse  of  time ;  as 
where  plaintiff  had  been  40  years  in  pos- 
seasion,  and  defendant  was  aa  infant  1^ 


ton,  H.  171 4,  1  Bro.  P.  C.544. 

36.  Where  there  has  been  no  admit* 
tancr,  the  tenant  continues  as  he  wa4  be- 
fore the  surrender,  for  the  ford  is  nOC 
bound  to  notice  the  surrender  till  admit- 
tance. Peachy  y.  D*  of  Somerset,  TA72i0 
Pre.  Ch.  568.  1  Stra.  464. 

37.  An  admittance  is  void,  if  the  sur- 
render 1)0  made  on  a  forged  letter  of  at- 
torney. HUliard  v.  South  Sea  Co,  T.1722. 
2  P.  W.  77* ;  but  this  does  not  seem  now 
to  be  followed.  Et  vide  contra,  Athby 
0.  Blackweli.  Amb.  503. 

38.  A  devise  of  a  copyhold  (duly  snr*. 


years  of  the  time,  the  coart  directed  de- .  rendered^)  to  A.  and  h\%  heirs,  in  trusts 

feodant  to  admit  a  surrender,  but  testa- 1  for  B.  and  his   heirs*     B.  died  without 

tor's  will  being'  contesxedj  an  issue  was  heirs  ;    the    heir  ti  the  trostee  has  no 


directed,  akid  plniotilf  not  to  insist  on  Jus 
\sm^  of  pos*»«si«n«  i^ufofd  v.  Coioard, 
M.  1683.  1  Vern.  195. 

31.  So  against  a  writ  of  ayd,  after  45 
years  possession,  a  perpetual  injunciioo 
was  granted  ICni^ht  v.  Adwnson^  M. 
1689.  2  Frem.  106. 


equity  to  compel  th^  lord  to  admit  hijft. 
Wiiliams  V.  Ld,  LonsdaHe^T.  1798. 3  Ves. 
.172.  It  seems  a  «ii»ti^amacf  will  not  lie 
to  compel  tJie  lord  lo  admit  to  a  copy* 
bold,  yiM  in  R^x  v.  Lord  of  Hendon, 
2  T.  R.  484.  and  in  Rex  v.  Rennet^ 
2  T.  B.  rpr.  a  mandamus  was  granted. 


32.  So  were  a  younger  son  brougbt  a  but  <he  doctrine  was  not  submitted  to  ; 
bill,  sunnisig  that  \\U  faiher  had  devised J«tid  in  Williams  v.  Ld.  Lonsdale,  Ld.  Ch. 
xo  *-•-«  a  c^yhold,  which  if  not  duly  six- 1  doubted  his  jurisdiction  upon  the  reason^ 
'endered,iugbt  tobe  made  gotU  a^  an  ing  which  supports  Burgess  v.  Wheale 
^^viancei^ot ;    ho    was   otherwise    well  [IBI.  123.  In  Com,  Dig.  tit.  0>»#A«/d:er! 


P^yidedfoTf  but  the«  was  do  proofs  and 
"t«  elder  brother /is^ing  been  for  20  years 
'^  poasession  ^'  coQseni;  i>i'  bill  was  dis- 
'Qtssed  wjp^  ^^osts-    Jamee,  v.  James,  £. 


^700.  I  il-q.  Ab.  123.  pi.  11  _ 

.  Com  of  surrender  where  no  pre- 1  v.  Denne,  2  Ves.  Jon.  170. 


^p. 


1  Jil.  123.  In  Com.  Dig.  tit.  Copyholder: 
there  are  cases  establishing  ihe  jiirisl 
diction  of  Chancery  to  compel  the  lord 
to  admit.  As  to  the  claim  of  the  trustee, 
where  the.  objects  of  the  trust  tail,  vide 
Barclay  ».  Russell^  3  Ves.  424,      Walker 


'^meni  or  admitiance  made.    A  mert-l     39,  Qises  in  which  a  ^surrender  pre- 


ifi 


cbPTHdLB  in. 


Surrender^  Want  of^  where  iuppliei* 
muted  hy   aecUkntj  was  deerced  te  l»£  i  do  election,  but  the  catvemiiiC  it  a 


mode.  A.  latencfmg  to  devite  his  copy- 
Md  estate  to  hit  sister's  sod,  and  iindiog 
■  BDrrender  not  thep  practicable,  he  pre- 
vailed on  his  sistefi  who  was  his  heir,  to 
give  a  bond  to  surrender  at  her  sod's  re- 
quest, ofi  pityment  el  200/.  A.  died* 
and  \k\s  sister  was  admitted  :  Held,  she 
was  a  trustee  lor  her  bod,  and  a  surroD- 
4er  was  decreed,  on  payment  of  the  200/. 
Parks  V.  Wilson yM.  1724.  10  Mod.  515. 

40.  A.  coveDBDted  to  surrender  his 
copyhold  to  certain  uses,  but  died  before 
il  was  done.  His  heir  was  decreed  to 
sorreoder.  Neeve  v.  Kuk^  M.  1725.  9 
Mod.  106.        ^ 

4U  Cases  of  surrender  an  condition' 
Surrender  to  the  use  of  B.  and  liis  beirs^ 
OB  condition  lh<it  B.  and  his  heirs 
should  pay  to  C.  and  his  hch*s  5/.  per  ann» 
forever,  aod  in  default,  the  use  to  B.  &c. 
to  be  void}  aDd  C.  and  his  heirs  to  take. 
B.  was  admitted,  and  there  were  several 
alieoatioQs  of  his  estate,  as  also  of  the  5/. 
rent,  all  of  which  were  done  by  surrender 
and  adnrittance  on  assigning  tho  rent  for 
a  valuable  consideration.  On  a  bill  by 
t^e  last  surrenderee  of  the  rent  against 
the  tenant  in  possession ;  decreed,  a  good 
alienation  in  equity^  and  the  arrears  to  be 
paid.  Spindler  v.  Wilford,  II.  l686.  2 
Vern  l6. 

43.  A.  surrendered  lands  to  the  use  of 
tiimtelf  and  his  wife  for  life,  remainder  to 
liis  right  heirs,  at  a  time  whoq  he  was  not 
expected  to  live  mnny  days  \  and  il  ap- 
peared, he  declared  he  made  the  surren- 
der upen  condition  Uiat  if  he  recovered, 
the  surrender  should  be  returned  to  Vim, 
and  his  wife  should  l^ve  100/.  per  annum. 
A*  recovered,  and  demat^ded  his  surreo- 


in  equity.     Wdod  v.  Pesey^  M.    1719.* 
5  Vin.  547.  pi-  36. 

44.  A.  surrendered  his  copyboU  at  T* 
to  C.  on  condition  that  he  surrendered  tn 
D.  and  his  heirs,  subject  however  to  A.'s 
will ;  C.  accordingly  surrendered  to  D., 
and  A.  by  will  reciting  the  surrenders, 
desired  D.  to  contrive,  if  possible,  that 
the  copyhold  might  be  continued  to  the 
owners  of  the  estate  at  O.  D.  surrendered 
to  the  use  of  his  will ;  by  the  custom  of 
the  m-rinor  a  surnander  al^er  seven  years 
is  void,  and  the  estate  goes  te  the  widow* 
D.  outlived  the  seven  years,  end  died 
after  having  made  his  will,  and  devised 
the  copyhold  to  B.  in  tail,  remainder 
over  (to  whom  testator  had  devised  his 
estate  at  O.  in  like  maoner.)  Decreed^ 
the  defect  hi  the  surrender  to  be  made 
good,  in  regard  D.  was  only  a  trustee. 
Portnum  v.  Seymour,  £.  1742<  9  Mod. 
280. 

45.  Surrenders  are  construed  in  equity^ 
as  feoflfments  at  law  and  other  conveyan- 
ces; {Sutt&nr.  Stone,  M.  1740.  2  Atk« 
101.  Latell  V.  X.ove//,  M.  1743.  S  Atk. 
11.  £1  vide  Idle  e.  Cooke,  1  P.  W.  70. 
Sed  vide  Fisher  v.  Wigg,  1  P.  W.  14, 
(and  note.)  Et  vide  post  lit.  Devise,  ix.) 
and  not  as  a  will,  for  copyholds  are  not 
within  the  statute  (27  H.  4»  c.  10.)  of 
uses. .  Rowden  v.  Malster,  Cro.  Car.  44. 
Rigden  e.  Vallier,  2  Ves.  257-  Therefore, 
if  the  limitations  of  a  copyhold  are  so 
framed,  as  that  by  tho  rules  they  are  void, 
they  most  take  their  6ile,  for  no  intentien 
caB  make  them  geod. 

46.  As  to  a  surronder  by  a  feme  c^ 
verte^  the  court  doub\«d  if  bbe  could 
make  a  surrender,  or  by  an  appointment 

,      .     ,      ,  ,        declare  the  uses  of  it.   Taylt^y,PkilUpm 

der,  which  was  refused^  he  then  made  « I  g  1^49.  j  Ves.  229.  for  a  surriMider  dif: 
second  surrender  (which  was  conditional)  I  f^yg  from  a  fine,  which  is  good  iigiiinft 
of  lOOl.  per  ann.  only  en  htji  wife,  audi ti,ewif<i\s heir  hv estoppel ;annn  George^ 


died.    Th( 
surrender  as 


e  court  looked  upon  t)xe  second  g^p  ^^w.  Thomburtf,  v. 
OS  a  security  for  the  wif«»»  lOOi.  ^^b.  627-  it  was  "hold 


>  M.  t749. 


that  I  vrife  can 
«ier  flWi.,  as  where  a  person  come*  t«>  re- 1  „c,itber  make  a  will,  nor  deche  the  uses 


deem,lind  ordered  costs  out  of  thee«att..Lf  ^  surrender;  but  in  Compki  v.  Cn/- 
M^Pff^f^  V-  Mappletofi,  M- 1709.  Gilb.  /hison,  T.  1788, 2  Bro,  C.  C.  ^7.  U  •«« 
Cq.  Kep»  8.  1  detf^rmined,  on  the  authority  oMo*  txo 

43,  A.  covenanted  on  marriage,  that  that  a  Mirreuder  by  a  feme   eonrt^  ^"* 
«rithi*n  a  month  he  would  surrender  his  the  consoht  of  her  husband,  is  g^od,  hut  m 

'    '-^"  case  was  ther%  made  ibf  tbe  opiikbn  af  C^ 

B.  as  to  what  9%\mX9  passed  under  the  a"'* 
render,  wilk  and  codicU  of  a^omaii  V^ 
had  separated  from  her  hMbano* 


fopyhold  to  his  wife  for  4ife,  .remainder 

over,  and  if  he  neglected,  then  that  he 

would  leave  his  wife  500/.  at  his  death. 

The  husband  made   no  surrender,  hot 

died  after   the    ihonth   without    assets.      47.  A  customary  ben-  sh.Uia 

S^eed,  the  heir  te  snfrrender,  for  it  is  ^  case«  bo  bound  to  make  his  eltctn 


eltctisaf  a* 


COPTHOLD  Ifl- 


trs 


Bunentkf^  Wtmt  ofy  where  mpptied* 

ifliofe  lettator  ^tbed  to  h»  heif  bis  |  upon  hin.  B6uf hton  v.  Boogbtoo,  2 
real  and  peraoml  estates  after  tbe  deat^ 
ef  bis  wife,  testator  bad  also  some  copy- 
holds, wbieb  be  had  ^t  surrendered, 
^fter  testator's  death,  tbe  betr  daioied 
tbe  copyholds  not  sorrendered,  as  heir, 
and  tbe  real  and  personal  eitartes,  as  de- 
visee. Upon  a  hill  by  lie  widoir^  de- 
creed; tbe  heir  should  elect.  Uneit  v. 
Wilkety  T.  1763.  Arab.  430.  2  Edea  187. 
See  mho  Judd  e.  Pratt,  13  Ves.  l68. 

48.  A,  being  seised  of  copyhold  lands, 
surrendered  theiii  to  tbe  nse  of  her  will, 
and  beqaemhed  1000^  to  her  heir ;  af- 
terwards, she  exobanged  those  lands  fur 
other  lands,  which  she  did  not  surrender. 
The  heir  was  put  to  elect,  and  having 
elected,  tlie  legatee  was  decreed  to  sur- 
render the  copyhold  to  tbe  uses  of  the 
wiH.  Franh  v.  Siandisky  M.  1722.  1 
Bre»  C.  C.  588.  (n.)  Et  tfkk  Noys  e. 
Mordaunt,  2  Vern.  581. 

49.  Testator  devised '  his  copyholds, 
^  which  he  bad  surrendered  upon  several 
mists  iH  favour  of  his  wife  and  children." 
The  only  trust  for  tbe  heir  was  an  an- 
nuity of  3001.  for  life,  remainder  to  his 
wife  and  children.  Testator  nev^r  hav- 
ing surrendered  bis  copyholds,  it  was 
betd  a  mistaken  description,  and  that 
the  copyholds  were  clearly  intended  to 


Ve».  12.  See  more  of  the  cases,  where 
the  heir  ^all  be  put  to  bis  election,  in 
Jmid  ¥.  Jhratty  M.  180&  13  V«.  168. 

5t«  Misetllimea.  A  voluntary  surrender 
made  by  a  man-  in  bis  sickaess,  was  held 
good  against  his  wife  and  children,  who 
cleiiued  under  a  sabeequeni  surrender 
made  upon  bis  marriage  after  bis  re- 
covery. Alien  V,  Arme,  &•  1635^  i  Vern. 

52.  In  conMderation  of  marriage  be^ 
tween  two  copyholders,  flie  man  suh* 
rendered  bis  copyhold  to  Che  use  of  them 
and  the  survivor,  and  tbe  womaa  did  tbe 
same  with  hers.  Tbe  ama  died  befiire 
marriage,  and  the  woman  entered  and 
enjoyed  for  thirty  years.  Decreed,  a 
trust  and  a  surreoder,  and  an  account  of 
profits  from  the  death  of  the  man.  Hem^ 
mmd  V.  Hieksy  H.  l68<>.  1  Vern.  433. 

53.  A:  purchased  a  copyhold  to  blm" 
self,  bis  wife,  and  daugbteri  and  their 
heirs,  and  aiterwards  surrendered  it  t« 
B.  and  his  faeiit,  to  iecere  a  debt.  Bill 
by  B.  complainiag  of  Ihiud  as  agamtt 
him :  Held,  this  purchase  waa  an  ed*^ 
vancemeot  for  the  wife  and  daughter, 
and  tbey  are  not  trustees.  Tbe  husbaoo 
and  wife  (as  one  personHake  a  moiety 

pass ;  and  the  annuity  being  much  more  |  by  intireties,  and  tberelore  the  surren* 


valuable,  the  heir  was  decreed  t6  elect, 


and  was  held  not  bound  by  receiving  one 
half  year's  anauity  while  abroad.  Rum- 
Md  V.  Rum^oldy  fi.  ]79<3.  3  Ves.  69. 

50.  Devise  of  all  testator's  copyhold 
estates  iff  general  terms  (unrestrained) 
to  a  child,  passes  all  his  copyholds 
stfrrendered  to  the  use  of  his  wilLJ 
The  point  that  the  doctrine  of  election 
Reaches  the  customary  heir  claiming  a 
Copyhold  estate  for  want  ef  a  surrender, 
was  admitted  at  the  bar  in  this  case.* 
Bitmi  v.  CUfkeroWy  £.  1 805. 10  Ves.  589. 
Videl  Oaseoigne  e.  Barker,  3  Atk.  8. 
Banks  r.  Denshire,  3  Atk.  585.  1  Ves. 
G3.  •Pettiward  V.  Prescott,7  Ves.  541. 
Rumbold  v.  Rumbold,  3  Ves.  65,  Wilson 
t^.  Mount,  3  Ves.  191.  But  though  the 
authorities  upon  tbe  doctrine  of  election 
ruacb  tbe  customary  heir  claiming  a 
Copyhold  estate  not  surrendered  to  the 
use  of  the  will,  yet  that  doctrine  does 
sot  afibct  an  heir  at  law,  where  the  de» 
'  ^  fails  under  tbe  statute  of  Frauds. 
iiuies»  '^^entiank,  1  Ves.  298.  3  Atk. 

^oodficb,  8  Ves.  48, 
'  *«  imposed 


der  of  A.  can  pass  no  part  of  the  lands^ 


and  plaintiff  might  have  toformed  him- 
self of  the  title  from  tbe  court  rolL 
The  husband  could  not  alien  a  part  of 
the  imirety  so  at  to  bmd  bis  wife,  and 
the  other  moiety  was  Well  vested  ia  tbe 
daughter.  Bill  dismissed.  Back  v.  An* 
dretos,  H.  1689-  Pre.  Cb.  1.  2  Vern. 
120. 

64.  Tenant  for  Kfe  of  a  eopyhold  sold 
his  estate  and  surrendered  it^i  that  tbe 
lord  might  admit  A.  tbe  purchaser.  The 
copyholder  in  seversiou  entered,  and  re«  - 
covered  at  law.  A  was  relieved  in  equity^ 
for  the  surrender  was  only  to  admit  htm 
as  a  purchaser.  Atum,  M»  1691-  S  Freem* 
118. 

55.  A*  aorrftudcred  the  va^ersioD  la 
fee  of  his  eopyhold  to  bis  son,  to  lessen 
the  fine  payable  ea  a  descent  to  the  sen. 
On  a  treaty  f6f  the  sen's  marrikgOi*  tbe 
father  told  the  kdy's  relatientfji  that  be 
had  so  provided  for  bts  sou,  who  io  cea* 
sequence  received  SOOO^  as  a  nmrriage 
portion  :  Held,  bin  surreudef  to  tbe  sea 
Was  neither  voluutaf  Jr  er  fraudulent ;  and 
though  the  fethef,  en  bis  second  iump* 


tT4 


COPYHOLD  m. 
Surrender,  Want  of,  where  eupplied. 


riage^  settled  the  same  estate  on  his  wife^ 
the  court  will  not  disturb  the  son's  rever- 
for  thb  father's  second  settlement 


aion, 


was  but  oc/ttm  ogere/ the  estate  having 


ton  V.  ManttU,  M.  180&     13  Ves.  la& 
and  the  cases  there  referred  to. 

61.  An  admittance  to  a  copyhold  eiv- 
ures  according  to  the  titloi  though  it  be 


before  passed  by  the  sui  render,  and  the  not  correctly  expressed,  but  copyholde 


title  appearing  by  the  court  roll.  Khrk 
V.  Clarky  H.  1708,     Pre.  Ch.  275. 

56.  A*  devised  all  bis  estate,  subject  to 
his  debts ;  he  had  no  freeholds,  and  had 
Bet  surrendered  his  copyholds.  The  want 
of  aurrender  was  supplied  in  favour  of 
creditors ;  but  it  would  have  been  other* 
wise,  if  jthere  had  been  freeholds.  likd 
V.  Bewuy  H.  1749*    1  Ves.  215. 

57-  Testator  seised  of  freehold  and 
copyhold  estates  in  H.  and  C.>  devised  all 
his  lands,  tenements,  and  messuages, 
and  hereditaments  in  those  countries,  to 
liis  wife  for  life,  remainder  to  his  first 
and  secofid  sens  In  tail,  remainder  to  his 
wife  in  fee,  having  in  the  beginning  of 
the  will,  declared  that  as  to  all  his 
wordly  eslalei  he  disposed  thereof  as 
therein  followed,  but  not  having  snrren* 
dered  the  copyhold  te  the  use  of  his  will, 
the  court  would  not  supply  the  want  of  a 
■unrender,  there  being  freehold  estates 
to  answer  the  words  of  the  devise.  Mil- 
hewne  V.  MUbaume,  E.  1786.  1  Cos 
247.  2  Bro.  €.  C.  64.  Vide  Haslewood 
«L  Pope,  3  P.  W.  322.  Harris  v.  Ingle- 
^ew,  ib.  9&  Ross  v.  Ross,  1  £q.  Ab. 
124. 

•  58.  A  dormant  sonender  of  a  copyhold, 
(t.  a.  n  surrender  to  A.  on  condition  to 
^ferm  the  will  of  the  surrenderor,)  will 
▼eat  an  estate  in  the  dormant  surrende- 
iee,  aufficient  to  support  the  contingent 
remainders  of  the  surrenderor's  will, 
without  the  interposition,  of  trustees  for 
the  purpose.  Gale  v  Oale,  E.  1789.  2 
Cox  136.  Vide  Hopkins  o.  Hopkins,  1 
Atk.  581. 

69.  A  devise  by^general  words,  as  mes- 
.soages,  laiuls,  tenements,  and  heredita* 
ynents,  for  payment  of  debts,  wiU  include 
copyholds,  if  required,  and  the  want  of  a 
eurrender  will  )>e  supplied,  more  especial- 
ly where  the  testator's  inteiition  to  sub- 
ject his  copyhold  estates  appears  in  other 
parts  of  his  will.  Kidney  er  WilUims  v. 
Coueemaker^  H.  1806.  12  Ves.  136. 
Boimei  ▼.  CegAili,  ib.  ^16. 

60.  An  admiuance  of  the  purticnlar 
tenant  of  a  copyhold  is  ap  admittance  of 
the  remainder-man,  and  a  devise  of  the 


render  to 


Vide 
or  revwiiOQ  requires  a  aur* 


are  not  intended  to  be  $o  comprehended 
in  a  devise  to  the  testator's  wife,  in  the 
general  terms  of  ''  real  and  personal  e** 
tates,"  as  to  entitle  her  to  have  the  sur- 
render supplied.  S.  C.  On  appeal  by 
plaintiff  to  the  Ld.  Cb.,  his  Lordship'a 
opinion  was,  that  the  reversion  of  the  co- 
pyhold estate  did  pass  ib  this  case  under 
the  general  devise,  ^  as  to  all  such  world- 
ly esute  and  eflects  as  jt  may  please  God 
to  bless  me  withal,  or  I  may  leave,  or 
I  may  be  entitled  to  at  the  time  of  mj 
decease,  whether  real  or  personal,  not 
before  given  or  disposed  of,"  especially 
if  the  tesMtor  left  no  freehold  estates* 
Enquiries  were  therefore  directed  to  as* 
ceruin  that  fact,  and  also  if  there  wan 
any  custom  of  surrendering  a  vested  in- 
terest in  reversion  or  remainder,  expect* 
ant  on  an  estate  uU.  S.  C.  M.  1808. 
16  Yes.  396.  Vide  etiam  Pike  v.  White, 
3  Bro.  C.  C.  286.  where  evidence  wan 
produced  that  there  was  no  custom  in  the 
manor  to  surrender,  and  Ld.  Thwrlow^s 
opinion  was,  that  such  a  negative  custom 
was  good  for  nothing*  The  court  would 
hold  that  there  might  be  a  surrender  u> 
the  use  of  the  will,  though  no  instance 
could  be  found  on  the  records  of  the  ma<* 
nor,  or  if  there  could  be  no  such  cos^ 
tom,  there  must  be  some  mode  of  dis-> 
position  by  deed,  as  in  the  case  of  cos* 
tomary  freeholds,  the  want  of  which  tto 
court  would  supply. 

62.  The  court  will  supply  the  want  of 
a  Surrender  for  a  widow  (how  ample  or 
scanty  soever  her  provision  may  be,) 
against  a  collateral  heir,  via.  a  sister 
whether  provided  for  or  not.  Fielding 
V.  Wintooody  T.  1809.  16  Ves.  90.  Sed 
gu.  9B  to  A  son.  JEt  vide  Chapmaa  tu 
Gibson,  3  Bro.  C.  C.  229*  2die.  HiUs.v. 
DowQton,  5  Ves.  657.  Biscoe  v*  Cait«« 
Wright,  Glib.  121. 

63.  Where  the  heir  at  law  is  provided 
for  by  the  will  of  his  ancestor,  the  court 
will  supply  the  want  of  a  surrender  in  fa- 
vour of  younger  children,  without  regard 
to  the  amount  of  the  heir*a  provision.-— 
Oarn  v.  Garn,  M.  1809-     l6  Ve*  ^ 

ide  Hills  t^.  Downton-^  ^tmr^H^^^ 

64.  An«iru^  '''•'•iHdttiie 
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Surrender  J  where 

iMrreoder  to  e^r  nses,  under  wfaich 
there  had  never  been  any  admkKnoe. 
J^awser  r.  Jejfrtf^  H.  1810.     16  Vet. 

65.  A  conveyance  of  a  copyhold  estate 
was  made  by  a  fetber  ^o  his  yonnger  son 
in  consideration   of  love  and  afi^ctioo, 
but  tbe  estate   was  never  surrendered. 
On  a  bill  to  supply  this  defect^  Orant^ 
Bl.  R.  heldy  that  the  want  of  a  surrender 
has  been  supplied  on  a  deed  as  well  as  a 
will  for  a  younger  child,  but  upon  tbe 
same  principle  as  In  tbe  case  ef  a  will, 
or  the  execution  of  a  power,  that  is,  for 
n&d  against  tbe  same  persons.    An  en- 
quiry was  directed  whether  tbe  heir  was 
provided  f>r,  and  to  what*  extent     If  be 
was  without  provision,  his  Honour  tboughlit 
that  against  a  grand«child  the  defect  ought 
not  to  be  supplied.    This  question,  he  I 
said,  had  never  been  declared,  thouglj,  I 
as  against  a  collateral  heir.  It  has  been  I 
held,    that   the  deposit  shall  be  suppll-f 
ed.(a)    Badgers  v.  MarskaU,  T.  1810.  t 


"Mew  devisaUe. 


17  Vet.  294.    Vuk  (a)  Fielding  v.  Win- 
wood,  emiBy  pL  62. 

66.  The  court  in  certain  cases  will  sup- 
ply the  defect  of  a  surrender,  to,  support 
the  devise  of  a  copyhold  estate,  though 
the  defcfctivo  execution  of  a  devise  of 
freehold  estate  will  not  be  aided  In  equi- 
ty. Bredie  v.  JBarry,  T.  J813.  2  Ves.  & 
B.  130. 

67.  The  coort  will  net  supply  the  want 
of  a  surrender  for  a  child  under  a  devise 
in  general  terms,  not  mentioning  copy- 
holds, nor  executed  to  pass  frteholds. 
Sampeam  v.  8amp$an,M*  1818.  '2  Ves. 
&  B.  837.  Vide  Byas  9.  Byas,  2  Yes. 
164. 


By  the  stat.  55  Geo.  3.  e.  192.  it  Is 
enacted,  that  wills  of  copyholds  which 
have  not  been  surrendeivd  to  the  use  of 
such  wills,  shall  in  future  be>  as  valid  and 
eflectual  as  if  surrenders  bad  been  dely 
made.  This  only  applies,  however,.to  wHb 
made  since  the  passing  of  tbe  statute. 
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By  what  Words  devistMei  and  who  ehaU  take. 


68^  Testator  devised  ^  all  bis  cottages, 
^  messuages,  lands,  tenements,  and  here- 
**  ditaments,  whatsoever,  in  A.  J.  and  W. 
*^  not  before  disposed  of,  with  their  and 
**  every  of  their  appurtenances,  unto  his 
*^  daogliter  B.  and  to  the  heirs  of  her 
^  body,  to  enter  upon  at  the  age  of  21, 
'^  and  not  sooner."  There  was  some  copy- 
holds in  A/ not  surrendered  B.  married 
plaintilf,  and  upon  a  bill  to  have  the  de- 
fect of  surrender  supplied  and  transfer- 
red, it  was  decreed,  and  held,  that  the 
copyhold  passed  to  B.  by  the  general 
words.  Andrews  v.  Waller,  H.  1733. 
6  Vin.  237.  pi*  12. 

69.  If  a  man  devises  all  his  lands  and 
hereditaments  in  Dale,  and  has  a  manor 
in  Dale  also,  the  manor  will  pans  as  an 
beroAtament ;  but  if  one  has  a  manor  in 
Dafe^  and  also  land  there,  wliich  is  not 
parcel  of  the  manor,  it  is  doubtful  whe- 
ther the  manor  will  pass  by  a  devise  of 
all  his  lands.  Haelewood  v.  Pope,  T. 
1734.  5  P.  \V.  822. 

70.  A  copyhold  surrendered   to  the 
use  of  a  wili'passes  by  a  general  d^'viso 


of  lands,  notwithstanding  there  are  firee* 
holds.  TendriU  v.  Smith,  M.  I74a  2 
Atk.  85. 

7K  C.  gave  all  his  messuages,  landa^ 
tenements,  and  hereditaments  in  A.  and 
elsewhere,  and  all  ether  his  real  estates 
to  trustees  for  500  years,  and  after  the 
determination  of  the  term  he  gave  all  the 
premises  to  his  wife  for  life  eons  waete* 
All  the  estates  having  come  driginally 
from  the  wife,  testator  could  not  mean  to 
sever  the  copyhold  from  the  freehold ; 
therefore,  by  the  general  words  of  the 
will,  the  copyhold  passed.  Carr  v.  EUi-^ 
soHj  E.  1744.  3  Atk.  73.  Vide  Smith  r. 
Baker,  1  Atk.  886. 

72.  if  A.  has  the  beneficial  interest 
only  in  copyhold  lands,  he  may  devise 
them,  and  they  will  pass  by  his  wiH  as 
well  as  any  other  lands,  for  without  the 
legal  estate  he  could  not  surrender  them. 
S.  C.  Et  vide  Tuffoell  ».  Poge,  2  Atk. 
37.  King  V.  King,  3  P.  W.  360.  Macey 
V.  Shurmer,  1  Atk.  390.  Allen  r.  Poul- 
ton,  I  Ves.  121,  M*Namara  r.  Jones, 
I  Bro.  C.  C.  481. 
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70*  A  fttvaid  indeiiiaf  xhm  «iMt  opon 
a  sorreiidery  is  lufficient  withom  specify* 
iag  theM  ooili#  «o«rC  i«lls«  8.  C. 

74.  A  Bomnl  immt  wHi  pass  aader 
*e  wvrds,  ^  aieflNiaM,  taiids,  leoeneoU, 
aod  bereditameots.''^  IhrrU  v*  Xc  A'eoc, 


£.  1744.  S  Atk.  82. 

7>.  Bj  a  devise  of  all  laiuk  aod  leoe- 
meiitsi  oDly  freeholds  will  pass ;  jret,  if 
ke  had  nuthsiig  bet  copyheMs,  ib^  diall 
pass.    Elf.  CamtU,  T.  1744*     1  Atk. 

76.  A  copyhold,  mi  partkidarly  spe 
dfied  hi  a  samoder  to  the  oses  of  «  will, 
■My  pass  by  the  seoeral  introdactery 
words,  by  which  a  plain  intent  in  the  tes- 
tator appeared  to  dispose  of  his  whole  es- 
tate, and  to  leave  o»  pari  to  descend. 
Chodwym  r.  G^^dwyn^  £.  1749.:  I  Ves. 
227.  Et  vide  ]$U  and  neit  seciioo. 

77.  A  will  k  only  directory  of  the  osee 
of  a  snimder;  therefore,  where  the  de- 
visee or  eppeintee  has  died  in  testator's 
life-time,  it  was  never  conieaded  the  es- 
tate should  vest,  because,  when  it  might 
vest,  there  was  no  person  to  take,  inas- 
much as  the  act  was  incomplete  till  testa- 
tors death.*  Diet,  in  D*  of  Marlborough 
y.U.  Oodolphin^  M.  1730.  2  Ves.  77. 

78.  A  copyhold  soriendered  to  the  use 
of  a  will,  passes  by  the  general  words 
^  all  my  real  estate ;''  hai  otherwise  if  not 
surrendered,  unless  the  testator  had  no 
Ireebold.  An  heir  general,  or  by  coston^ 
cannot  be  disinherited  by  implication  or 
inference.  Byas  v.  JByas,  H.  1751.  2  Ves. 
164.  VideJudd  e.  Pratt,  13  Ves,  178. 

79.  I.  S.  made  hu  wiU,  reciting  that  he 
was  seised  of  a  copyhold  estate,  (which 
he  was  not,)  aod  devised  all  his  real  es- 
tate, &c.  He  afterwards  purchased  a 
copyhold,  and  surrendered  it  to  such  uses 
as  by  riU  he  should  appoint|  and  died : 
Held,  the  copyhold  did  not  pass;  1st, 
because  the  surrender  was  to  a  future  ap- 
pointment ;  and  2dly,  because  the  words 
do  not  eitend  to  an  after-purchased  copy- 
boU.  Wturde  v.  Warde^  H.  I7d6.  Amb. 

299. 

80.  Testator  devised  all  his  freehold 
and  copyhold  estates,  the  latter  of  which 
he  sarrendered  to  the  use  of  his  will,  but 
afterwards  he  exchanged  part  for  other 
copyholds,  which  were  not  surrendered. 
Held,  that  the  heir  claiming  beneficially 
under  the  will  should  be  put  to  his  elec- 
tion. Frank  v.  Standiihy  M.  i722«  15 
Ves.  391.  (n.) 


81.  Tealalor  devised  eialates  wthkkhB 
had  eerneedeied  ia  sevecal  parislies, 
(describing  them,)  to  his  wile  for  life, 
with  remainders  over.  In  one  parish  he 
had  a  joint  estate  with  his  wife,  and  in 
others  be  had  oo  estate  but  in  her  right* 
The  estates  of  the  wife,  not  passing  by 
the  siirreiMler,  do  aoi  by  ihe  will :  and 
the  words  of  the  will  were  too  loose  to 
raise  a  ccltosUacMua  that  the  wife  sbonld 
elect.  £Mi  V.  Cr4y9  T.  1785.  1  firo. 
C.  C.  492. 

82.  Aa  assignmeai  of  peraoosj  proper* 
ty  for  a  consideratieo  clearly  inadequate^ 
is  fraudulent  as  agi^nat  cradiiiMrs,  under 
the  13  £lia»  But  aopyholda  not  being 
subject  to  debts,  a  ceaveyaaoe  of  them 
caaaoi  be  so  deemed.  MtUtktws  v.  JFe^^* 
Mr,  ftL  1785.  1  CoK  278. 

83.  Testator  gave  to  his  aaecvter% 
^'  all  his  goodi,  utatiset  bonds,-  debu,  to 
be  sold,"  &c.  The  word  ttiaiu  will  pass 
a  copyhold  which  was  surrendered  to  the 
use  of  the  will.  Jmagnim  v.  Jamgnka,  C 
1787.  1  Cox  362. 

84.  A  copyhold  will  not  pass  by  gene- 
ral description,  where  there  is  freehold  to 
satisfy  the  words  of  testator's  will,  even 
though  it  had  been  supposed  to  be  free- 
hold, and  devised  first  fur  payment  of 
debts,  and  then  to  a  younger  child  unpro* 
vided  for.  lAndo^  v.  Ebarail,  M.  1790. 
3  Bro.  C.  C.  188. 

85.  Copyhold^  esutes  puicbated  and 
surrendered  to  uses  deiclared,  or  to  be  de- 
clared by  will  concerning  the  same,  wei^e 
held  to  pa»  according  to  a  will  (previoot 
to  the  purchase,)  devising  all  copyholds 
generally,  and  therefore  containing  a  de* 
scription  applicable  to  theau  Ait.  Gtn* 
V.  Vifor^  E.  1803.  8  Ves.  ,286.  Fide 
Heylm  r.  Ileylin,  Cowp.  130. 

86.  By  a  devise  in  general  terms  of 
<'  all  the  rest,  residue,  and  remainder  of 
my  real  and  personal  estate  of  what  na- 
ture,  ^c."  to  nephews  and  nieces,  and  not^ 
for  creditors,  wife,  or  children,  is  not' 
sufficient  to  raise  a  case  of  election,  or 
for  supplying  the  want  of  a  surrender  of 
copyhold  land  contiguous  to,  and  inter- 
mixed with  the  freehold,  against  theiieir. 
Judd  v.  Prait,  M.  1806.  13  Ves.  168. 
Byns  e.  Byas,  2  Ves.  164.  Church  «. 
Mundy,  12  Ves.  426.  On  appeal,  the 
case  of  Judd  v,  tratt  came  on  before 
Ld.  Eldouj  and  was  affirmed,  his  Lordship 
observing  a  distinction  as  to  supplying  a 
surrender   by  implication  from  general 
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words  between  the  cases  of  creditors  and 
children.  In  the  latter,  the  intention  is 
setisfied  by  the  freehold  estate,  the  extent 
of  the  provision  being  indefinite,  which  in 
the  former  is  measured  by  the  extent  of 
the  debts.  S.  C.  M.  1308.  15  Ves.  390. 
Vide  etiam  Lindopp  v.  Gborall,  3  Bro. 
C.  C.  188.  Kidney  v.  Coussmaker,  12 
Ves.  136.     . 

87;  The  reversion  of  a  copyhold  estate 
will  pass  under  the  general  devise,  ^^i  as 
to  all  such  worldly  estate  and  effects  as  it 
may  please  God  to  bless  me  wttlial,  or  I 
may  leave,  or  I  may  be  entitled  to  at  the 
time  of  my  decease,  whether  real  or  per« 
aonal>  not  before  gif  eu  or  disposed  of,^' 
especially  if  testator  left  no  freehold  es- 
tates. Chmrck  v.  Mundjfy  T.  1806.  15 
Ves.  396. 

88.  Under  a  devise  of '^  all  my  real  es- 
tate," a  copyhold  estate  will  pass  to  the 
devisee  and  his  heirs.  NicholU  v.  Hutch' 
er,T.  1811.     18  Ves.  193. 

89.  The  devisee  of  a  copyhold,  who 
^d  not  been  admitted,  cannot  devise  the 
jtame.  Wainewright  y,EiwellyT,  lQi6, 
4  Madd.  627'     Vtde  Vernon  r.  Vernon, 


7  £ust  8.  Wilson  r.  Weddall,  Yelv 
144.  Shewen  v.  Wroots,  5  East  132. 
Kenebel  v.  Scrafton,  3  Ves.  30.  Neither 
can  an  heir,  before  admittance,  devise  aa 
estate  descended  to  him.  Smith  r.  Triggs, 
I  Stra.  487. 

90.  R.  P.  being  entitled  to  two  copy<» 
holds,  surrendered  one  of  them  to  the 
use  of  his  will,  and  then  bequeathed  both 
to  executors  in  trust  for  his  grandson. 
The  executors  having  renounced  probate^ 
were  not  admitted,  but  afterwards  the  son 
of  R«  P.  was  admitted  to  the  estates^ 
which  he  surrendered  for  a  valuable  con-« 
sideralion  to  H.,  who  &urrendered  them 
to  plaintiff's  father,  and  he  bequeathed 
them  to  plaintiff:  Held,  that  plaintiff, 
the  grandson,  was  entitled  to  tlie  copy* 
hold  which  R.  P.  had  surrendered  to  the 
use  of  his  will,  though  13  years  had 
elapsed  since  he  became  of  age,  and  that 
defendant,  as  a  trustee,  must  surrender 
to  him,  and  account  for  the  timber  cut, 
and  also  for  the  rents  for  the  last  6  years.. 
Pearce  v.  NiewlyUy  C.  1818.  3  Madd* 
186. 
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Where  Kable  to  Debts  and  Legacies»^^Aesete  by  Deecent* 


91.  Copyholds  cannot  be  affected  by 
Hn  execution  on  a  judgment,  nor  can  they 
be  seized  upon  an  outlawry  or  extent. 
Rex  V.  BudyT.  1768.  Parker,  190.  for 
no  process  can  issue  to  levy  a  debt  upon 
«  copyhold  estate ;  therefore  a  fraudulent 
surrender  of  a  copyhold  is  not  an  act*  of 
bankruptcy.  Ex  parte  Cockshot,  H.  1792. 
3  Bro.  C.  C.  505.  and  therefon^  a  mort- 
gagee* of  a  copyhold  taonot  tack  a  judg- 
ment of  hit  mortgage.  Me^  of  Cannor 
▼.  Packf  E.  1715.  6-  Vin.  2t2.  pi.  6. 
Neither  shall  the  heir  of  a  copyhold  be 
bound  by  a  covenant  for  further  assur- 
ance. JFursaker  v.  Robinsony  M.  I717. 
Pre.  Ch.  477.  Oilb*  Eq.  Rep.  139.  Nei- 
ther shall  the  copyhold  be  liable  to  a  co- 
venant in  marriage  articles,  to  settle  lands 
OB  the  wife  for  life,  n^here  the  lands  are 
aettled  to  be  held,  without  impeachment 
of  waste.  Pinnel  r.  HMety  T.  1751. 
Amb.  106.  8ed  tide  Whitehead  e.  If  .irri- 
u  to  a  sequestratioB  on  a  decree. 
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92.  Yet  copy hoMs  are  subdued  by  a 
baakruptcy,  and  will  pass  to  the  commis'* 
sjoners,  and  consequently  to  the  assignees* 
Jordain  v.  Savage^  M.  1733.  2  Eq.  Ab* 
102.  pi.  8.  Drury  v.  Jfaii,  T.  1746,  1: 
Aik.  96«  But  the  commissioners  should 
^cept  copyholds  out  of  their  assigofieat 
to  the  assignees,  and  convey  tdea  purcha* 
ser  immediately,  for  tliere  can  be  no  daa« 
ger  of  an  extent,  and  it  will  save  the  ei- 
pense  of  two  fines  to  the  lord.  Drury  e. 
Man,  supra  f  where  it  is  said  that  the  aa* 
signee  of  a  bankrupt  is  a  vendee  of  a 
copyhold  under  13  Elis.  c.  7.  «od  not 
the  purchaser  from  tho  assignee  of  such 
estate.  A  sequestration  on  a  decree  runt 
against  copyhold  lands,  though  it  eannot 
be  revived  against  the  customary  heir» 
Whitehead  v.  Harrisan,  H.  1730.  I 
Bam.  431. 

93.  In  other  cases  nothing  but  the  act 
of  the  copyholder  himself  can  subject  hit 
estate  ta  debts  aad  legacies,  and  the  ^« 
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pyboM  must  be  expressly  mentioned,  and 
particularly  charged.     Therefore,  where 
a  man  seised  of  freehold  and  copyhold  es- 
tates, devised  all  his  real  and  personal  es- 
tates for  the  payment  of  his  debts,  and 
died  without  having  surrendered  his  co- 
pyhold, the  court  would  not  supply  the 
want  of  the  surrender,  though  the  free- 
hold and  personal   estates    were  insuffi- 
cient, in    regard  the  testator's  intent  to 
charge  his  copyhold  did  not  manifestly 
appear.     Chaliis  v.    Casburtiy  T.  I7l5. 
Pre.  Ch-  407.    Gilb.  Eq.  Rep.  96.    Sed 
vide  Drake  v.  Robinson^  T.  1718.     1  P. 
W.  44a;  where  A.  devised  all  his  real  es- 
tate 't6  pay  debts,  and  died  wiihout  hav- 
k  g  surrendered  his  copyhold  ;  Lord  Ch. 
thought  the  words  large  enough  to  charge 
tiie  copyhold,  which  is  a  real  estate,  and 
decreed  the  copyhold  liable,  in  case  the 
freehold  should  prove  insufficient  to  pay 
the  debts.     So,  in  Haslewood  v.  Pope^ 
T.  1734.  3  P.  W.  322.  in  which  case  tes- 
tator devised  all  his  lands  and  heredi  la- 
ment     for  a  copyhold  is  fin  hereditament. 
So,  Mallabarv.  Mallabary  E.  1735.  Forr. 
78.     See  all  the  cases  on  this  point,  ante, 
tit.  Copyholdf  iii. 

94.  But  where  a  man  has  duly  surren- 
dered his  copyholds,  his  intention  to 
charge  his  copyholds  is    considered    as 


96.  Though  the  court  will  supply  the 
defect  of  a  surrender  in  favour  of  credit- 
ors, where  the  testator's  intention  to 
charge  his  copyhold  is  manifest,  {vide  tv- 
pra^  et  ante^  tit.  Copyhold^  iii.)  jret  it  is 
otherwise  with  respect  to  legatees,  espe- 
cially if  they  are  strangers.  RaJFter  v. 
Stock,  H.  \699'  1  Eq.  Ab.  123.  pi.  12. 
Mallabar  v.  Mallabary  E.  1735.  Forr.  78. 

97*  Copyholds  cannot  be  asstfts  by  de^ 
scent,  unless  the  custom  be  broken :  As  if 
A.  surrenders  to  B.  and  his  heirs,  in  trust 
for  C,  this  breaks  I  he  custom  ;  and  if  a 
copyholder  in  Borough  English  surrender 
in  trust  for  himself  and  his  heirs,  the  trust 
goes  to  the  heirs  at  faw,  and  is  assets  in 
his  hands.  Helly  v.  Helly,  T.  1 709.  2 
Eq.  Ab.  509.  pi*  4.  or  unless  it  be  extin- 
guished, as  where  a  copyholder  in  tail  ac<» 
cepts  from  the  lord  a  grant  of  the  freehold. 
Dtmn  V.  Qreeaj  T.  1 724.     3  P.  W.  9. 

98.  Copyhokls  not  being  subject  to 
debts,  a  conveyance  of  them  for  an  io* 
adequate  consideration,  is  not  fraudulent 
against  creditors,  under  13  Eliz.  ilfa- 
tketos  V.  Fcavevj  M.  1786.    1  Cox  27S. 

99-  Copyhold  estates  are  not  assets  for 
specialty  debts,  nor  even  for  debts  doe 
to  the  crown,  neither  are  they  liable  to 
any  deb|s  further  than  they  are  made 
subject    by    the    testator.      Aldrich    v. 


manifest :  and  therefore  where  there  was    CoopeTy  E.  1803.     8  Ves.  393,  394. 

a  proviso  in  the  will  of  A.  B.  that  if  his     .  100.  The  lord  of  a  manor  has  not  by 

personal  estate  should  not  pay  his  debu, 


then  his  executors  to  raise  the  same  out  of 
bis  copyhold  premises :  Held,  the  trustees 
had  a  power  to.sell  the  copyhold,  and  sa- 


law,  although  he  may  have  by  custom, 
unysuch  property  or  interest  in  the  tim- 
ber growing  on  the  copyhold  premises  of 
.1  tenant,  as  entitles  him  to  enter  and  cut. 


«Mfv  the  tefltator's  intention.    Bateman  v.  J  Wkitechurch  v.  Holuforihy^  T.  1812.   1^ 
^2i^ii,  M.  1739.   lAtk.421.    U.  e/    Ves.  213. 

GedolphinVi  FameckyT.  1751.  2  VeH.j  101.  After  a  general  direction  to  pay 
271.  S.  P.  as  to  the  trust  of  a  copyhold. 
95.  And  under  a  general  charge  "  upon 
all  t0f taior's  worldly  estate"  for  payment 
of  debts,  copyhold  lands.are  held  liable 
as  well  as  freehold,  for  the  law  follows  the 
intention  of  the  testator,  but  the  freehold 
vhall  be  first  appliedi  though  both  are  un- 


smittrai  funds  for  the  payment  of  debu.— 
Combes  v.  eft6#off,  K.  1783.  I  Bro.C.C. 
37.1.  Vide  Kentish  v.  Kmtith^  H.  1792. 
0  Bro.  C.  C.  257-  Growcock  v.  Smith, 
3  Cox  S9J* 


debts,  funeral  and  tesumentary  charges, 
and  a  bequest  of  personal  estate  snbject 
to  the  payment  thereof,  testator,  in  case 
his  personal  estate  should  net  be  suffi- 
cient to  pay  the  same,  charged  hit  free- 
hold estates  with  payment  thereof,  and 
subject  thereto  he  gave  all  his  freehold 
and  copyhold  estates,  which  he  had  sar- 
rendered,  or  intended  to  surrender,  to  the 
uses  of  his  will.  The  copyhold  ebtataa 
were  held  charged.  Noel  v.  Watoony 
M.  1813.    9  Ves.  ds  B.  269. 
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Lord^s  Estate* — Protection  to  his  Tenant* 


102.  The  ciiseM  in  th0  last  sec/ion  show 
h&w  great  a  ptQiection  the  nutfor  estate 
of  the  lardf  has  ever  been  ta  the  minor  es- 
taU  of  his  twasUf  and  haw  careful  thf 
eotfrt  is,  lest  the  tardus  estate  should  be 
prejudiced, 

105.  And  so  in  like  memner  a  contin* 

fent  remainder  of  a  copyhold  estate  shall 
B  presented  by  the  freehold,  which  is  in 
the  lord;  as  nrhere  plaintiiT,  tenant  for 
life,  remaiDder  to  his  first  and'  other  sods 
in  tail,  remainder  to  defendant  in  fee,  took 
from  defendant  a  surrender  of  the  rever- 
sion in  fee  to  his  own  use,  though  his 
wife  was  then  prioement  ensient  of  a  son. 
This  contingent  remainder  was  not  de- 
stroyed by  the  surrender,  for  the  freeliold 
was  in  the  idrd.  Mildmay  v.  Hungerford, 
M.  1691.  2  Vern.  243.  To  support  a 
contingent  renuiinder  in  a  freehold,  there 
must  he  a  tenant  of  the  pnedpe,  yet  not 
so  of  a  copyhold,  for  there  no  precipe  can 
be  brou|:ht,  being  parcel  of  the  manor 
only,  and  the  freehold  in  the  lord.  Lovell 
V.  JLovelly  M.  1743.  3  Atk.  12.  But  con- 
tingent remainders  of  a  copyhold  cannot 
be  preserved  against  a  forfeiture  by  the 
lord's  estate,  where  the  preceding  estates 
are  aspired.  Habergham  v.  Vincent,  T. 
17*^3,  2  Ves.  joo,  209.  4  Bro.  C.  C.  353. 
104  In  copyhold  estates  the  lord  is  a 
trustee  for  the  heir,  and  is  bound  to  ad- 


roit him,  though  the  lord  be  the  original 
grantor,  yet  it  is  only  in  virtue  of  the 
trust  reposed  in  him  by  the  law.  Mason  t* 
Day,  H.  1711.  Gilb.  Eq.Rep.  77. 

105.  In  a  bill  for  surrenderor  a  copy* 
hold  estate  for  lives,  the  lord  must  be  a 
parly,  because  upon  the  surreiMler  the  es< 
tate  is  in  him,  sed  secus  of  a  copyhold  of 
inheritance.  Anon.  M.  1720.  6  Vin-  239. 
pi.  5. 

106.  The  lord  of  a  manor  is  said  to  be 
never  out  of  possession  ;  and  that  what* 
evor  is  built  on  the  waste  is  his,  even  after 
60  years  possession  by  the  tenant.  Uoyd 
v.BartlettjT.  1726.  6  Vin.  123.  pi.  1. 
Sed  quoire,  after  20  years  pessessioo^ 
which  is  a  bar  to  an  ejectment. 

107.  A  feme  covert  without  her  hus- 
band surrendered  her  copyhold  to  the  usm 
of  her  will  or  appointment  and  then  <de« 
vised  it  to  A.  Ld.  Ch.  doubted  the  efficacy 
of  this  iLppointment,  because  the  devisee 
must  come  in  under  the  estate  of  the  l<Hrd^ 
and  by  that  medium  there  most  be  a  good 
surrender  into  the  hands  of  the  lord  to 
make  the  appointment  effectual.  Taylor 
V.  Phillips,  E.  1749.  1  Ves.  229. 

108.  The  estate  of  the  lord  will  preserve 
contingent  remainders  of  a  copyhold  es- 

I  tate.  Stansfeld  v.  Haherghctm,  M.  1 804« 
10  Ves.  282.  Vide  Robinson  v.  Litton,- 
3  Atk.  209. 


COPYHOLD  Vn. 

Lories  Court,  (a)     Fines  and  Recoveries,  (b) 


(a)  Lord's  Court. 

109*  A  bill  will  ncrt  lie  to  compel  a 
lord  of  a  manor  to  permit  plaintiff  to  bring 
a  plaint  in  the  lord's  court,  in  nature  of  a 
writ  of  error,  to  reverse  an  erroneous 
common  recovery  suflTered  there.  Ashe  v. 
Rogle,  H.   1685,  I  Vern.  367. 

1 10.  Bill  to  compel  the  lord  of  a  ma- 
nor to  receive  a  petition  in  nature  of  a 
writ  of  false  judgment,  for  reversing  a 
common  recovery  suffered  in  the  manor 
court  whereby  plaintiff's  remainder  in 
tail  was  barred,  suggesting  several  errors. 
The  lord  by  answer,  insisted  that  it  was 
the  first  attempt  of  the  kind,  and  of  dan- 
gerous consec^uence^  and  theroforo  would 


not  proceed  on  the  petition,  unless  com-* 
pelled  by  law.  Bill  dismissed,  and  the 
dismissal  confirmed  by  the  lords.  Smith 
V.  Dean  8f  Chap,  of  St.  PauVs,  H.  1695. 
Show.  P.  C.  67. 

111.  If  a  copyholder  sues  in  the  lord's 
court,  and  a  wrong  judgment  is  given, 
equity  will  correct  the  proceed ings^ 
though  no  appeal  or  error  lies.  CkH^tian' 
v.  Corren,  M.  17l6.  1  P.  W.  350. 

(b)  Fines  and  Recoveries. 

112.  Copyholds  cannot  be  entallsj 
within  the  statute  de  donis,  but  they 'piay 
hy  common  law,  and  then  surrenders  qc 
plaints,  in  nature  of  fines  and  recoveries, 
may  bar  them  as  well  in  the  court  h&ron 
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as  at  common  law,  if  the  custom  has  been 
such,  which  is  the  rule  in  those  cases. 
Anon.  H.  l60i.  Cary'30. 

113.  Where  there  is  no  particular  me- 
thod prescribed  by  custom  in  the  Lord's 
court  to  bar  iotails,  a  common  surrender, 
though  only  to  the  use  of  a  will,  is  suf- 
ficient, though  the  entails  is  of  a  legal 
estate.  Otway  v.  Hudson,  2  Vern.  583. 
S  Ch.  Ca.  174.  White  «.  Thornborougb, 
2  Vera.  705.  Pre.  Ch.  425.  Gilb.  Eq. 
Rep.  107*  Mooro  o.  Moore,  Amb.  279* 
2  Ves.  596.  Carr  v.  Singer,  2  Ves.  608. 
Fuiltn  V.  Li.  Middleton,  £.  1754.  9 
Med.  483. 

114.  But  a  custom  to  bar  l>y  surrender 
may  be  concurrent  with  a  custom  to  bar 
by  recovery.  Everall  v.  Smalley,  2  Stra. 
1197.  1  Wib.  26.  Doe  o.  Truby,  2  Bla. 
Rep*  944 

115.  A  common  recovery  suffered  in 
C.  B.  will  not  pass  copyhold  lands,  other- 
wise as  to  customary  freeholds,  which 
pass  by  surrender  in  a  borough  court. 
Oliver  v.  Taylor,  T.  1738.  1  Atk.  474. 

1 16.  A  widow  seised  in  fee  of  copy- 
hold lands,  surrendered  them  to  the  use 
of  her  will ;  she  then  married,  and  with 
her  husband  mortgaged  the  estate  for  a 
term  tmder  the  lord's  license^  without  fine 
or  surrender.  The  mortgage  is  bad  at 
all  events,  for  there  ought  to  have  been 
either  a  fine  or  surrender,  so  that  the 
feme  might  be  privately  examined.  The 
foroMr  surrender  was  fluctuating  and  am- 


bulatory, till  some  further  legal  act  dM0 
to  complete  it,  and  the  marriaga  either 
made  it  viHd,  or  suspended  it ;  in  either 
case  its  operation  is  prevented.  George, 
ez  dem.  Thombwrf,  v.  — -,  M.  1749.  Amb. 
627-  In  Compion  t?.  Collinsoo,  2  Bro.C. 
C.  387.  it  is  said,  ttpoii  the  aathority  of 
Moor,  123.  that  the  surrender  ol  a  feme 
covert  J  with  the  asarat  of  ber  hiisfaandy  n 
good  by  custom. ' 

117*  Chancery  will  not  entertain  a  bill 
to  rectify  a  mistake  of  names  in  «  reco- 
very suffered  at  a  court  baroo,  especially 
after  a  length  of  time  and  against  a  {pur- 
chaser. Bell  V.  Cwidall,  T.  1750.  Amb. 
101. 

118.  Where  by  the  custom  of  a  manor 
an  estate  cannot  be  entailed,  it  is  capable 
of  such  limitations  as  may  make  it  a  fee- 
simple  conditional,  and  the  tenant  after 
the  condition  is  performed,  has  power  to 
dispose  of  it  by  surrender.  PMen  v.  JLd. 
MiddletonyE.  1754.  9  Mod.  483. 

1 19.  To  show  a  customary  estate  tail, 
it  is  necessary  to  show  remuinders  over, 
or  a  long  enjoyment,  so  as  to  exclude  a 
fee-simple  conditional.  Moore  v.  Moore, 
T.  1755.  2  Ves.  602.  Amb.  279. 

120.  An  enfranchisement  of  a  copy- 
hold by  one  having  a  partial  interest,  is 
for  the  benefit  of  all  the  reoMinder-roen 
as  well  as  himself;  a  recovery  suffered 
by  one  not  in  possession  has  therefore 
no  operation.  W^ne  v.  Coekesy  T.  1780. 
1  Bro.C.  C.  515. 
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121.  A  copyholder  in  fee  made  a  con- 
ditional surrent'jr  for  securing  a  sum  of 
money  payable  in  six  months.  The  mort- 
gagee being  willing  that  the  money  should 
continue,  desired  the  lord  to  renew  the 
surrender,  but  the  lord  insisted  on  the 
mortgagee's  being  admitted,  a^id  paying 
a  fine  of  two  years  value.  No  relief 
against  the  lord.  Tredway  v.  Fotherley^ 
VL.  1699.  2  Vern.  567. 

122.  Bill  by  a  few  tenants  of  a  manor 
■gainst  the  lord,  to  settle  the  custom  as 
to  fines  upon  death  and  alienation.  An 
Issue  wu  direc^d,  and  the  fines  deter- 
mined. All  the  tenants  shall  be  bound 
by  this  determin  ttioa.  Brown  v.  Hofo- 1 
ardt  M.  1701^  i  Cq.  Ab.  163.  pL  4.         t 


12S.  A  manor  belonging  to  a  bishop's 
see  was  usually  let  for  lives,  at  49/.  13s. 
4d.  The  then  bishop, upon  a  renewal,  ex- 
cepted the  demesnes  of  the  value  of  32/. 
1  Is.  id,  but  reserved  the  full  ancient  rent^ 
though  lie  only  received  l6f.  12s.  3il.  the 
balance  rent.  This  acceptance  does  not 
bind  his  successor.  Dyke  w  Bp.  of  Balk 
^  Wells,  T.  1715.  1  9ro.  P.  C.  502. 

124  The  heir  of  I.  S.  who  was  the  last 
of  three  lives  named  iu  a  copyhold  grant, 
brought  a  bill  against  the  lord,  to  be  ad- 
mitted for  his  own  life  and  that  of  two 
nominees,  on  payment  of  a  year  and  a 
half's  improved  rent,  and  insisted  that  he 
was  net  bound  to  renew  but  at  his  owa 
pleasure,  ^  The  court  directed  an  issue  to 
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518.    Bouvrie  v.  Prentice,  1  Bro.  C.  C 
200. 

128.  A  single  copyholder  is  not  relicr- 
able  ill  equity  agamst  an  excessive  fine, 
(but  must  go  to  law)  yet  to  avoid  suits, 
several  copyholders  may  join  to  be  re- 
lieved against  a  generdl  excessive  fine.  « 
Cowper  v.  Clerk,  M.  173i.  3  P.  W,  167. 
Vide  MiddietoD  r.  Jackson,  1  Ch.  Rep. 
33.  Popham,  v.  Lancaster,  1  Ch,  Rep. 
96.  Disney  v«  Robertson,  Banb.  41. 
Baker  r.  Rogers,  Sel.  Ch,  Ca.  34. 
Mayor  ef  York  v.  Pilkington,  1  Atk.  282 
Bouvrie  o.  Prentice,  1  Bro.  C.  C«  200. 

129.  A'  bfll  for  a  quit  rent  may  be 
brought  in  some  eases,  as  -where  lands 
out  of  which  the  rent  is  claimed  are  wboK 
ly  uncertain,  and  where  the  days  of  pay- 
ment are  also  uncertain  ;  but  th«se  things 
should  be  laid  in  the  bill,  and  it  should 
also  appear,  that  there  is  no  rcmetfy  at 
law.  Holder  v.  Ckambury,  E.  1734.  3  P. 
W.256. 

130.  A  general  fine  payable  on  tho 
death  of  the  lord  is  a  good  custom,  even 
whore  the  lord  has  alienated  the  manor  in 
his  life-time.  Lowiher  v.  Rate,  E.  1735. 
4  Bro.  P.  C.  204.  D.  of  Somerset  r. 
France,  1  Stra.  654.  Fortesc.  41.  S.  P. 
and  in  that  case  liberty  was  reserved  for 
the  tenants  to  try  the  reasonableness  of 
the  fine  at  the  peril  of  forfeiture. 

131.  An  assignee  of  a  bankrupt  copy- 
holder must  surrender  to  a  purchaser, 
though  the  lord  may  exact  the  two  fines ; 
but  one  fine  may  be  8a%*ed,bythe  com- 
missioners conveying  to  a  purchaser  in 
the  first  instance.  Drury  v.  MaUyH.  1046. 
1  Ati.  95. 

132.  The  Idrd  is  entitled  to  his  fine, 
when  by  the  custom  the  tenant  is  obliged 
lo  be  admitted,  Fawcet  v.  Loxctkcr^ 
T.  1751.  2  Yes.  300, 

133.  Thestatnte9  Geo.  l,c.29.  pr<H 
viding  for  the  admission  of  copyholden(, 
infants,  or  ftmes  coverts,  is  confined  to  the 
cases  expressed,  viz.  title  by  descent  oi- 


if  J  the  custom,  6ut  the  Lords  reversed  the 
order.  JD.  of  Grafton  v.  Horton^  E.  1726. 
a  Bro.  P.  C.  269* 

125.  A  custom^  that  the  heir  of  a  copy- 
holder shall  claim  a  new  copy  for  three 
lives,  and  so  on  for  ever,  paying  the  lord 
a  reasonable  fiue,  is  void  ;  but  there  may 
be  a  custom  for  the  heir  to  have  a'new 
copy,  paying  a  fine  certain.  Where  the 
custom  has  not  settled  anj(  fine,  tho  law 
has  interposed,  and  prevented  the  lord 
from  taking  more  than  two  years  value ; 
but  this  is  only  as  to  copyholds  of  inhe- 
ritance, for  copyholds  for  lives,  where  the 
fine  is  uncertain,  are  like  leases  of  free- 
holds for  lives,  and  renewable  only  upon 
the  best  terms  the  party  can  make.  Ld. 
Abergavennm.  Thomas,  T.1739.  3  Anstr. 
6(>8,669.(n0  Wharton  v.  King.  H.  1796. 
8  Anstr.  659  S.  P.  determined  on  the 
authority  of  the  two  last  cases. 

126.  Bill  by  the  lord  to  recover  a  fine 
for  a  copyhold,  on  suggestion  that  defend- 
ant was  admitted  by  attorney,  but  some- 
times pretends  that  the  attorney  had  no 
authority  to  take  such  admittance.  De- 
fendant answered  as  tp  part,  but  demur- 
red as  to  the  relief.  Demurrer  allowed. 
North  V.  E.  ofStraford,  M.  1732.  3  P. 
W.  149. 

127.  Bill  agamst  the  same  tenant  to  re- 
cover a  quit  rent,  alleging  that  the  land 
oat  of  which  the  quit  rent  isiiued,  by  rea- 
son of  the  unity  of  the  possession  of  the 
lands,  otit  of  which  the  rent  is  supposed 
to  issue  with  other  lands,  is  not  known. 
The  defendant  answered  as-  to  the  disco- 
▼ery,  but  demurred  as  to  the  relief.  De- 
murrer good.  S.  C.  iVof«,  plaintiff  might 
brittle  his  action  at  law  for  the  fine,  and 
aeed  not  {ut  $emb.)  in  his  declaration  set 
forth  the  particulars  of  the  land  held  of 
him  by  defendant  by  copy  of  court  roll 
only,  that  defendants's  wife  had  certain 
binds  within  the  manor,  &c.  But  as 
to  the  quit  rents,  it  seems  plaintiff  must 
ebher  in  his  action  or  avowry  show  tbe 
particular  lands  ;  and  in  case  defendants, '  surrender  to  the  use-of  a  will, -and  does 


in  their  answer,  say  they  do  not  know 
where  the  lands  lie,,  or  where  they  are, 
plaintiff  may  have  a  commission  to  set 
them  out,  and  then  the  plaintiff  being  en- 
entitled  to  this  relief,  qvare,  Whether  de- 
fendant's demurrer  to  all  relief  bo  good. 
Vide  Cox  V.  Foley,  1  Vern.  369.  D.  of 
Bridgwater  v.  Edwards,  4  Bro.  P.  C.  139. 
Benson  r.  Baldwyn,  1  Atk.  5{)8.  D.  of 
Leeds  v.  Powell,  1  Vos.  171*  D«  of  Leeds 


not  apply  to  a  title  under  h  deed  ;  tbero^ 
fore  to  a  bill  by  the  lord  stating  a  titlcrin 
remainder,  by  deed  of  appointment  bnder 
a  settlement,  and  an  admission  by  the  te- 
nant for  life  without  fine,  having  paid  a 
fine  on  a  former  admission  under  his  ori- 
ginal title,  and  upon  his  de^h,  praying  a 
discovery  and  production  of  the  deed  in 
aid  of  an  action  under  the  statute,  a  de- 
murrer was  allowed.  Kensington  v.  Jiktn* 


JWWU9  vm  t  vwcii,  A    f  u«.  t  /  1.     M^^  wi  LtUCUS     lliuiior  wcin  niiuw^cru.  JXc/*«i 

0.  New  iladnor  Corp.  2  Bro.  C.  C.  3l8.[se//,M.  1806. 13  Ves.  240. 
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134.  The  lord  admitting  a  teoant  for 
rife,  may  apportion  the  fine,  but  canDot 
remit  it  to  the  tenant  for  life,  and  charge 
the  whole  on  the  remainder-man.  His 
receiving  a  fine  however  upon  the  admis- 


sion of  a  tenant  for  life  does  not  discharge 
the  remainder,  but  as  the  admission  of 
the  tenant  for  life  is  the  admission  of  all 
in  remainder,  the  lord  may  assess  the 
whole  fine  on  him.     S.  C,    253. 


COPYHOLD  IX- 


Manerial  Cusiom8.{H)    Heriot  Customs.{h) 


fa)  Manerial  Customs. 

135.  Bill  by  the  tenants  €»f  a  manor  to 
establish  their  right  to  the  profits  of  a  fair, 
is  very  proper  as  a  bill  of  peace.  New 
Elm  Hospital  s.Andovtr^ll.  1G84.  iVern. 
266. 

186.  A  surrender  to  one  and  his  heirs, 
in  trust  for  another  and  his  heirs,  breaks 
the  custom  of  a  copy  he  Id,  for  the  trust 
must  follow  the  nature  of  the  estate. 
Helly  V.  //«%,  T.  ir09.  2  Eq.  Ab.  509. 
pi.  4. 

137*  Whi^re  there  is  no  particular  cus- 
tom for  suffering  a  recovery,  a  common 
surrender  will  bar  an  iutail.  White  v. 
Tkttrnboroughy  M.  1715.  Pre.  Ch.  425. 
Vide  ante,  sec.  vii.  all  the  cases  collected. 

13S.  A  tenaBt  cannot  by  custom  dig 
copfMir  in  a  new  discovered  mine  without 
the  lord's  liceuso,  nor  can  the  lord  with- 
out his  tenant's  consent*  Bp,  ofWincheS" 
ier\.  Knight,  H.  1717.  1  P.  W  406. 

139*  Bill  to  establish  a  right  to.,tolls 
for  carts  coji^iog  into  a  manor,  dismissed, 
it  not  appearing  that  the  toll  bars  stood 
within  the  manor.  Att*  Oen.  v.  Ayre^ 
M.  1720.  Buub.  68. 

140.  A  custom  to  renew  on  a  fine  cer- 
tain is  KQod,  but  on  a  reasonable  fine  it  is 
bad.  D.of  Grafton  v.  Harton^  E.  1726. 
3  I>ro.  P.  G.  269.^  Ld.  Abergavenny  v. 
Thomas,  2  Aastr.  668.  (n.)  Wharton  v. 
King,  3  Ansti*.  659. 

141.  Where  no  custom  is  alleged  of  a 
tenant's  power  to  cut  down  timber,  it 
must  be  taken  according  to  the  coftnmon 
law,  by  which  he  has  no  power  over  it. 
Edwards  v.  Heather,  M.  1724.  Sel.  Ch. 
Ca.  3. 

142.  Bill  for  suit  of  coart  to  a  manor, 
and  fee  farm  rent  or  law  day  silver  at 
•plaintiff's  court  leet  dismissed,  as  proper 
at  law.  Thomhmigh  v.  Hartshorn^T.  1727 
Bunb.  237. 

143.  A  custom  to  pay  a  geoerai  fine 


on  the  death  of  the  lord  is  good,  thoogii 
the.  manor  has  been  alienated  by  th^lord 
in  bis  life-time.  Lowthers*  RaWyE^.  1735. 
4  Bro,  P.  C.  2C4. 

144.  A  custom  to  pay  a  fine  on  the 
change  of  every  lord  is  bad,  unless  the 
lord  be  tenant  for  life  or  by  curtesy,  then 
it  is  good  D.  of  Somerset  v.  France^ 
M.  1735.  Fortesc.  41. 

145.  Evidence  of  customs  in .  a  neigh* 
bouring  manor  shall  not  in  general  be  ad* 
mitted,.for  every  manor  is  governed  by 
its  own  customs :  yet  in  mine  counttet 
evidence  has  been  admitted  from  other 
manors,  with  regard  to  the  profits,  where 
they  are  similar.  Dean  4*  Chapter  of  Ely 
V.  WarreUfT.  174U  2  Atk.  189. 

146.  Chancery  does  not  require  ao 
much  exactness  in  setting  forth  a  custom 
as  the  Exchequer  or  courts  of  law.  S.  C* 

147.  The  court  is  not  bound  to  send  a 
custom  to  be  tried  whtch  is  prima  facie 
void  at  law.  Fuwcctv.  Lowiher,  T.  IVdU 
2  Vcs.  .SOO. 

]4d.  By  the  general  custom  ofcopj** 
holds,  the  surrenderee  must  come  and 
have  the  surrender  presented  at  the  next 
court ;  but  there  are  several  copyholds 
whete  the  tenant  >need  not  come  under 
three  courts.  S.  C.  Et  vide  Moore  v* 
Moorey  T   1755  2  Ves.  602.  S.  P. 

149.  As  to  a  mortgage,  where  the  es- 
tate is  only  a  pledge,  the  mortgagee  is  not 
bound  to  present  till  the  third  court,  and 
until  such  conveyance  is  presented,  and 
the  mortgagee  is  ad/nitted,  the  mortgagor 
remains  tenant.  S.  C.  . 

1 50.  The  custom  cannot  operate  upon 
a  mere  equity  of  redemption,  but  an  equi* 
ty  of  redemption  will  follow  the  custom 
as  to   the  legal   estate,  as    in  Borough 

!  English,  and  in  Gavelkind  ;  hut  it  is  not 
;  proper  to  be  tried,  whether  the  law  which 
I  IS  followed  be  the  law  of  the  land  or  /ex 
llod.  S.  C. 
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J51«  A  custom  U  not  void  because  it 
diminishes  the  lord's  casualty  or  profit,  as 
to  an  escheat.  S.  C. 

152.  Though  a  custom  that  a  copyhold- 
er for  life  may  coiiimit  waste  would  nut 
be  good,  yet  it  is  good  that  a  copyholder 
JO  fee  may  do  so.  S.  C* 

152.  Customs  are  supposed  to  take 
their  rise  by  grant  or  agreement^  and  in 
this  case  Ld«  Cb.  said,  he  would  not  on 
a  direction  to  try  a  general  custom  insert 
every  circumstance  attending  each  parti- 
cular case,  for  that  would  entangle  the 
general  custom.  S.  C. 

154.  Bill  by  the  lord  claiming  n  pre- 
scriptive right  to  tolls  for  goods  lauded, 
end  praying  a  dbcovery  of  goods  landed. 
He  is  not  entitled  to  a  discovery  till  be 
has  catablUhcd  his  right  at  law.  Aliter 
wfa6re  the  title  is  in  equity.  NorMtigk 
V.  Luscambe,  T.  1763.  Amb.  612. 

15<5.  A  custom  that  copyholds  shall 
not  be  surrendered  to  the  use  of  a  will  is 
bad.  Pyke  V.  White^T.  179U  3  Bro.C, 
C.  288. 

156.  The  custom  of  a  manor  was,  that 
if  a  tenant  for  life  should  obtain  a  grant 
in  reversion  in  the  name  of  a  '^third  per- 
son,  such  third  person  should  be  entitled 
beneficially,  unless  a  trust  was  mentioned 
in  the  rolls  of  the  manor ;  this  costoqi 
was  held  reasonable,  and  that  the  persons 
samed  in  the  reversionary  erants  were 
not  trustees,  but  beneficially  entitled. 
Edwards  ?.  JPidellf  E.  1818.  8  Madd. 
237. 


(b)  Heriot  Custom. 
157*  Heriot  customs  are  unreasonablei 
and  not  favoured  in  equity;  therefore, 
where  the  freehold  tenants  made  long 
leases  to  deprive  the  lord  of  his  hericts, 
tlie  court  would  not  assist  the  lord,  no 
trust  appearing.  Wtrty  v«  Pemberton^ 
£.  1709.  2  £q.  Ab.  279.  pi.  1.  Upon 
the  death  of  the  cestui  que  trust  no  heriot 
is  due,  but  of  him  only  that  has  the  legal 
estate.  Trin,  CoL  Comb.  v.  Browne^  H. 
1686.  1  Vern.  441* 

158.  Equity  will  not  entertain  a  bill  to 
discover  which  person  has  the  best  abili^ 
ty  to  answer  a  heriot.  Ld.  Montague  v* 
Dudman^  T.  .1751.  2  Ves.  899. 

159.  An  heriot  service  before  the  12 
Car.  2.  when  the  feudal  system  was  abo- 
lished, was  this :  where  the  tenant  held 
of  the  lord  by  service,  the  instant  the  te« 
nam  died  the  property  of  the  best  ^ast 
vested  in  the  lord,  and  he  might  seize  for 
it,  or  distrain  for  it  at  his  election.  But 
there,  though  tho  tenant  died,  the  tenare 
continued,  and  therefore  it  was  not  un- 
reasonable to  say,  that  the  lord  might 
distrain  for  his  heriot,  because  thetenere 
was  a  continuing  tenure  in  the  beir  ;  how« 
ever,  it  was  doubted  in  Oeborne  v.  Stevn 
ardy  T.  1686.  3  Mod.  2da  whether  in  the 
case  of  a  reservation  of  kn  heriot  it  could 
be  distrained  for  after  the  expiration  of 
the  term,  and  it  does  not  appear  bow  that 
case  was  eventually  determined.  Snchi- 
quin  V.  Burnelly  T.  1795.  3  Ridgw.  P. 
C.  426. 
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160.  A  mistake  by  the  steward  in  a 
surrender  is  enly  matter  of  fact,  and  the 
courts  of  law  will  admit  an  averment  of 
it,  either  as  to  the  lands  or  uses.  Towers 
V.  Moor,  E.  1689.  2  Vern.  98. 
•  1 61.  An  entry  in  the  steward's  book, 
and  a  parol  proof  by  the  foreman  of  the 
jury,  was  admitted  as  evidence,  that  a 
feme  covert  surrendered  her  whole  estate, 
though  the  furronder  and  admission  upon 
the  roll  were  but  of  a  moiety.  Hill  v. 
Wiggtty  E.  1706.  2  Vern.  547. 

162.  A  steward  bas  &  general  autho- 
rity to  make  contracts  with  the  tentints, 
but  this  will  not  bind  the  lord  witbout 
his  approbation,  unless  part  of  the  bur- 


gain  b  actually  executed.  Anon.  E.  1717. 
5  Vii.  522.  pL  35. 

163.  A  steward  swearing  that  he  never 
beard  of  an  agreement  to  surrender  at  or 
before  the  surrender,  is  a  negative  preg^ 
nant  that  he  heard  of  it  after,  and  a  mani- 
fest evasion.  Walker  v.  Walker.  M. 
1740.  2  Atk.  98. 

1 64.  A  steward  indorsing  on  a  surren- 
der, the  uses  of  it,  is  sufficient,  without 
specifying  them  on  the  court  rolls.  Carr 
V.  Ellison^  E.  1744.  3  Atk.  7$. 

165*  Entries  of  presentments  in  th^ 
books  of  a  manor  are  not  evidence  ot' 
aces  of  ownership.  Blazer  v.  Mathers. 
li.  1759.  ^  Bro,  P.  C.  340. 
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166.  Fifieen  oat  of  eighteen  tenants 
•^ee  tf>  an  inclosnre.  The  common 
shall  be  inclosed.  Anon,  l663.  3  Ch. 
Rep.  13«  14. 

l67-  Afier  tvo  issues  directed,  and 
tried,  to  find  whether  the  lord  had  a 
^rant  of  free  warrcu,  and  if  he  had, 
whether  sufficient  common  was  left  for 
the  tenants ;  Ld.  Cb.  said,  those  matters 
were  proper  at  law ;  but  it  being  urged/ 
that  the  bill  was  a  bill  of  peace,  he 
granted  a  new  trial  on  payment  of  full 
cost* ,  though  he  doubted  the  jurisdiction 
of  the  court  In  such  cases.  How  v. 
Bro^sgrovc  Timants,  M.  I68I.  1  Vern. 
22.  Carv  3. 

J  68.  A  common  that  has  been  inclos* 
ed  for  thirty  years,  shall  not  be  thrown 
onou.  SUway  v.  Compton^  H.  I68I.  1 
Vern.  32. 

169*  If  a  commoner  brings  an  action 
against  A.  for  oppressing  the  common, 
and  recovers  small  damages,  as  Is.,  A. 
may  bring  a  bill  that  any  other  com- 
moner, who  shall  sue,  may  accept  the 
like  dsmapes.  Pawlet  v.  Ingres^  H* 
1684.     1  Vern.  308. 

170.  A  decree  for  confirming  an  agree- 
ment between  the  lord  and  his  tenants, 
for  stinting  the  common,  was  revived  at 
the  suit  oJ[  a  purchaser  (who  did  not 
come  in  privity,)  mid  the  decree  was 
confirmed,  though  the  lord  and  hb  te- 
nants were  only  tenants  for  life ;  and 
.M.  R.  suidi  that  the  issue  in  tail  ou^ht 
to  be  bound,  ibr  the  lord  in  possession 
could  not  be  presumed  to  prejudice  his 
teosnt's  right.  Dunn  v.  Alleny  H.  1686. 
1  Vern.  427*     Quare  tamen, 

171.  After  twenty  years  inclosure, 
under  a  dccrcu  made  by  the  consent  of 
the  husband  of  a  feme  covert^  who  had  a 
right  of  common,  it  shall  not  be  opened ; 
for  though  tho  hnsband  could  not  bind 
his  wife's  interjfst,  yet  it  appeared  to  be 
for  her  advantage.  Rotkjodl  v.  Wtd- 
drington,  £.  1687-  1  Yem.  456. 

J  72.  An  .agreement  between  a  lord 
ani  bis  tenants,  for  stinting  a  common 
shall  be  performe.d,  though  opposed  by 
one  or  two  of  the  tei'Vints  ;  for  it  is  more 
to  be  favoured  than  an  agreement  for  in- 
closing a  tommon.    Pei^pen  v.  Bed- 


dingfdd.T.  \6S9.    ^Vern.lM.  Bridget 
V.  Curwen^  H.  I706.  2  Vern.  575.  S.  P. 

173.  Bill  by  the  grantee  of  a  commoa 
right  for  an  injunction  against  the  lord 
for  overstocking  the  common,  so  that  be 
could  have  no  benefit  of  his  grant.^- 
Dismissed.  Fines  v.  Cobby  Al.  1689-  2 
Vern.  1 16.  But  it  seems  an  action  lies. 
Vide  Mary*s  Ca.  9  Co.  112. 

174.  The  lord  in  these  cases  inclosed 
part  of  the  common,  insisting  it  was  an 
improvement  within  the  statute  of  Mer- 
lon :  but  the  court  directed  issoea  to  tiy 
if  sufficient  common  was  left  for  the  te* 
naiits.  Weekes  v.  SlaJUj  M.  1693.  2 
Vern.  301.  Artkingtom  v.  Fawkes,  H« 
1697.  2  Vern.  356. 

17^*  Bill  by  several  tenants  to  estab- 
lish a  right  of  common,  pasture,  and  tur- 
bary^ and  to  restrain  the  'lord  from  dig- 
ging brick  earth,  and  inclosing  part  of 
the  common  under  the  statote  of  Merton.. 
Injunction  refused.    .  v.  Palmer, 

E.  1716.  5  Vin.  8.  pi.  33. 

176.  Bill  to  establish  a  right  of  com- 
mon, and  to  set  aside  former  decrees. 
Demurrer,  for  that  if  there  had  been 
error,  a  bill  of  review  should  have  been 
brought.  Demurrer  allowed.  Ld.  CSran' 
ville  V.  Ramsdeny  H.  1719-  Bunb.  56. 

177-  The  lord  agreed  with  his  tenants 
to  release  his  quit  rents  and  other  ser- 
vices, in  consideration  of  their  consent 
that  he  should  inclose  part  of  the  com- 
mon :  the  inclosure  '  being  prevented, 
each  party  continued  to  enjoy  as  before  : 
Held,  this  agreement  was  matuallv 
waived*  Lady  Lonetboromgh  ▼.  Od^ 
skoit,  H.  1720.  2  Bro.  P.  C.  I16. 

178.  An  agreement  that  a  certain  com- 
mon should  be  enjoyed  as  a  cow-pasture^ 
for  ninety-nine  yearS|  was  signed  by  .the 
bailiff  of  one  of  the  land  owners,  so  far. 
as  he  had  power,  thotigfa  no  authority 
could  be  shown;  yet  after  an  acqai« 
escence  of  SO  years,  his  aatheritj  shall 
be  presumed.  Tnfiom  v.  Wentworthj  or 
CresweU^  £.  1720.  2  Bro.  P.  C.  243. 

179«  Bill  to  be  qnieted  in  possession 
of  a  right  ef  coramoBi  and  to  prevent 
distresses.  Delendants  prodaced  afida- 
vits  of  fifty  years  right  of  common  and 
qoiet  possonkMi;  bttt  tha  court  would 
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wt  ifltoipote  till  after  one  or  more  ver- 
dicts at  laar.  Anom.  H.  1726.  Gilb.  £q. 
Rep.  183. 

180.  Bill  for  tithes,  glebe,  and  right  of 
coanmoo.  The  two  latter  points  being 
proper  at  law,  the  court  retained  the  bill 
until  plaintiff  bad  ascertained  his  title, 
and  in  the  mean  time  would  not  dedree 
the  tithes.  Sweeiapple  v«  Kingston^  T. 
1727.     Bunb.  238. 

181.  Bill  by  one  tenant  of  the  manor 
of  A.,  suggesting  a  custom  for  the  te* 
uants  of  that  manor  to  cut  turf  in  the  ma- 
nor of  B.  Where  several  persons  have 
the  same  right  and  are  disturbed,  such 
bills  are  entertained  to  avoid  a  multiplici- 
ty of  sdits,  since  one  or  two  determina- 
tions will  establish  the  rights  of  all  par- 
ties, on  the  footing  of  one  common  inter- 
est ;  but  in  all  such  bills  all  parties,  or  a 
determinate  number,  join  in  the  name  of 
the  rest.  Here  only  one  brings  a  bill  in 
the  general  r\^htj  and  not  in  a  distinct 
Tight.  Bill  dismised.  Baktr  v.  Rogers^ 
T.  1729.     Sel.  Ch.  Ca.  74. 

1^2.  A  lord  of  a  manor  cannot  bring  a 
bill  against  a  tenant, ''  to  the  end  that  he 
may  hold  a  down  belonging  to  the  manor, 
discharged  of  the  tenant's  right  of  com- 
Bion  therein.''  Holder  v.  Chambwry^  C. 
1734.    3  P.  W.  2^7. 

183.  Bill  of  peace,  and  for  an  injunc- 
tion to  restrain  defendants,  who  have  an 
interest  in  the  manor  of  T.  from  proceed- 
ing at  law  against  plaintiff  for  building 
houses  on  the  maimer  without  leave,  and 
that  tliey  may  accept  of  a  reasonable  | 
compensation.  The  court  dissolved  the 
injunctions  obtained,  but  as  it  acts  only  in 
a  judicial  capacity,  it  cannot  he  applied 
to  as  an  arbitrator.  A  bill  of  peace  may 
as  well  be  brought  by  tenants  against  a 
lord,  as  by  a  lord  against  his  tenants. — 
Confers  v.  Ld*  Mergaotnnyf  M.  1738. 
1  Atk.  285. 

•  184«  Fenny  lands  not  producing  any 
profit  to  the  copyholder  for  seven  or 
eight  years  (being  under  water,)  he  may, 
when  the  land  is  drained,  be  entitled  to 
eommoQ  of  turbary,  and  dig  turf  as  a 
compeDsation ;  but  a  tenant  at.  will  can 
have  lie  such  right,  though  a  tenant  may 
havcriuAcient  turf  for  tho  house  to  which 
Ihe  eeinason  is  appendnnt.  Deam  and 
OktfUt  of  Ely  V.  Wan^n^  T.  174 1.  2 
Atk.  189. 

1^.  A  decree  against  the  lord  of  a 
manor  will  not  bind  eopyheliilers  in  fee 
or  freehotden  for  life,  wh^re  they  are  net 
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parties.     Poore  ▼.  Churie^  H.  1742.     t 
Atk.  516. 

186.  Where  the  lord  of  a  manor  by 
feoffment  granu  certain  parcels  of  com^ 
mon  or  waste  lands  to  trustees,  for  the 
benefit  of  themselves  and  the  rest  of'the 
tenants,  the  whole  of  the  lord's  interest 
passes,  and  there  is  no  resulting  trusts  for 
him  as  to  the  ownership  of  the  soil.  Xd. 
Irwin  V.  Simpson,  M.  1758.  6  Bro.  P* 
C.  326. 

187.  Commissioners  under  an  inclo* 
sure  act  are  liable  to  suits  at  law  and  ia 
equity,  if  they  do  not  act  according  to 
their  authority,  or  make  an  unjust  divi* 
sion.  Speer  v.  Crawler,  T.  1810.  17 
Ves.  216. 

188.  Appeals  touching  the  division  of 
commonable  land  are  net  to  be  en* 
couraged,  lest  the  ntiltty  of  the  act  of 
1695  should  be  destroyed,  but  where 
such  a  question  arises,  evidence  of  once 
ploughing  up,  and  taking  a  single  crop 
from  a  piece  of  ground  on  which  persons 
bad  a  right  of  common,  and  usually 
turned  their  cattle  thereon  as  part  of  the 
common,  without  challenge,  for  upwards 
of  forty  or  fifty  years  after  the  act  of 
ploughing,  is  not  of  itself  sufficient  to 
establtsh  an  exclusive  right  to  the  piece 
of  ground  so  ploughed  op.  Wail  v.  Po- 
Itrson,  M.  1813.     2  Dow  P.  C.  25. 

189.  A  grant  will  not  be  presumed 
from  the  exercise  of  a  right  of  common 
for  more  than  twenty  years,  if  dif* 
ficnities  in  preventing  trespass  appear^ 
from  the  eitent  of  the  common,  want  of 
fences,  or  any  other  cause  which  may 
render  it  attributable  to  encroachment,  or 
cause  de  vicinage*  Dawson  v.  Norfolk, 
Z>.  H.  1815.    1  Price  246. 

190.  To  make  a  title  to  an  allotment 
(under  an  enclosure  act^  of  ene-sizteenth,' 
to  be  set  out  for  the  lord  of  the  manor^ 
it  is  sufficient,  on  the  trial  of  an  issue 
under  the  act,  to  show  that  he  is  owner 
of  the  soH;  and  be  need  not  prove  that 
such  a  manor  exists  in  law,  or  that  he  ia ,« 
lord,  aimlh  V.  amitk,  H.  18I6.  2  Pric# 
101. 

191.  By  an  ioclosnre  act,  thecommis* 
sinners  were  empowered  to  sell  to  the 
owners,  by  private  contract,  any  part  oC 
the  commonable  lands  fronting  or  adjoin- 
ing to  their  respective  houses  or  gar« 
dens,  and  abo  such  parts  at  the  greatest 
distance  fi*om  the  houses  of  the  respeo« 
tive   proprietors,   as  the  commissioneiy 

i  should  thiek  fit,   for  defraying  the  ni* 
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peDMt  of  the  act,aJMl  tbe  surplus  produce !  of  a  pond  by  private  cootrad  to  a 

of  soch  sales  was  directed  by  tbe  same  act  who  was  not  the  oanier  c^  aoy  property 


to  be  divided  among  the  proprietors*  On 
a  bill  by  one  proprietor  oo  behalf  of 
hims^  and  the  others,  the  commission- 
ers were  restrained  from  proceedii^  in 
an  agreement  made  by  them  for  the  sale  | 


adjoining  or  fronting  the  pond,  it  appear^ 
ing  the  pood  was  of  mach  pablic  oti* 
It^,  and  was  sold  at  aa  onderrahie* 
Hmm^  r.  James,  H.  ISiSw    1  Wib.  t* 
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192.  The  lord  of  the  manor  of  A. 
bronght  hb  bill  for  the  arrears  and  grow- 
ing paymeato  9t  eicht  shillings  per  ann. 
which  Ind  been  paid  him  for  twenty  years 
oat  of  the  manor  of  B* :  he  could  show 
BO  other  title :  yet  so  decreed,  for  it  is 
agreeable  to  the  rules  of  law,  where  in 
cases  of  encroachment  of  rent,  if  the  te« 
pant  makes  but  one  payment  of  more  than 
is  doe,  he  shall  neyer  go  back  for  it*  and 
after  twentv  years  payment,  a  grant  of 
the  freehold  of  tbe  copyhold  from  the 
lord  of  B.  shall  be  prmimed.  Stewart 
▼•  Bridger^M.  1705.    2  Yerp.  516. . 

193*  Where  a  dispute  arises  from  a 
confusion  in  the  boundaries  of  a  nuinor, 
a  commission  is  sometimes  granted  upon 
weghty  grounds,  to  ascertain  the  bounda- 
ries, though  the  court  considers  a  com- 
mission  as  a  proceeding  contranr  to  the 
spirit  of  the  common  law.  Vtdc  amU, 
tit  Commission,  u  lo  the  present  case 
tlie  court  of  Chancery  refiisod  a  commis> 
iieuy  but  the  Lords  granted  it  (upon  ap- 
peal) vith  a  previous  inspection  of  all 
deeds,  &c  BouM  v.  Barker,  E«  1725.  3 
Bro*  P.C.180. 

194*  A  bill  in  equity  lies  to  have  a  trial 
at  law  for  the  bounds  of  a  manor.  Xe- 
tMiir  V.  Castlemain,  M.  172&  Sel.  Ch. 
Qs^  60*  (  and  on  such  btU  each  party  must 
pf§  a  sola  of  the  bounds  he  intends  to 
claim. 

106«  A  note  of  the  bounds  in  this  case 
haing  axehaoged,  and  an  issue  directed, 
a  vardicf  was  found  for  deftndant  on 
f iirea  trials ;  he  shall  have  all  his  costs 
•I  law  •ml  iotqttily,  but  oo  a  bill  of  par- 
IkiM  to  coili  ara  auawad  oa  aither  side« 


Metcalfe  w.  Beckwitk,  M.  172&  2  P. 
W.  376. 

19&  A  bill  lies  not  to  ascertain  the 
boouds  of  a  maaor  in  part,  unless  plain- 
tiff eslabliitbes  by  proof  what  share  he 
cUims.  WM  V.  Bonis,  £.  1739*  2 
£q.  Ab.  1G3.  pi.  30. 

197.  Where  a  dispute  eiists  between 
two  lords  about  a  right,  neither  can  go 
into  equity  till  the  right  n  first  tried  at 
law.  Ld.  TeynJum  v.  Htrbert,  M.  1742. 
2  Atk.  484.  Vide  Whitchurch  v.  Hyde, 
ibid.  391.  Wilby  a.  D.  of  Rutland,  6 
Bra.  P.  (^.  575.  St.  Luke  u.  St.  Leonard, 

1  Bro.  C.  C.  40.  Wilier  a.  Smeaton, 
ibid.  572.  which  cases  ara  agreeable  to 
this  distinctioB. 

198*  A  bill  does  not  lie  merely  to 
settle  the  boundaries  of  a  manor,  where 
the  soil  is  not  in  dispute,  nor  has  the 
court  jurisdiction  to  settle  the  boundaries 
even  of  land  unless  some  equity  is  super* 
induced  by  act  of  the  parties.  Per  Hen- 
letf,  S.  C.  in  Wake  v.  Cancers,  2  Cox 
1360. 

199*  Equity  y^jUl  grant  a  discovery  oa 
a  dispute  between  the  lord  of  one  aMtnor 
and  the  lord  of  another.  4aaa,  T.  1755. 

2  Yes.  621. 

200.  A  commission  to  settia  bamda^ 
ries  ought  not  to  be  granted,  whmm  the 
interesu  of  all  patties  who  aMty  pfohaUy 
be  concerned  ara  not  before  the  court.. 
AMnsr.  Bottom, H.  1794. 2  Awtr.  38& 

201.  A  terrier  canaot  ha  received  ia 
evidence,  onleis  froai  the  ragiitiy  ^  tha 
diocese,  or  a  copy  Irom  the  parish  regie>. 
try,  if  th«  original  cannot  be  (bond.  S.  C* 
MiHar  v.  Faneri  2  Aattr.  387.  (a.)  S.  E. 
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202.  l^e  prindjjie  of  this  doss  of 
eases  seems  to  be,  that  he  who  pays  the 
fine  shall  have  the  estate  to  him  and  kis 
representatives^  the  other  cestuis  que  vie 
being  onip  the  living  images  to  support 
the  estate,  in  trust  for  him  who  advances 
the  money* 

203.  As  where  a  copyhold  estate  was 
granted  to  A.  for  the  lives  of  A.^  B.,  and 
C. — A.  died  ihtestate ;  his  administrator 
shall  have  the  estate  during  the  lives  of 
B*  and  C,  as  having  the  title  of  the  first 
tMker  who  paid  the  fine^  the  other  lives 
being  only  in  nature  of  trustees.  How  v. 
MIoWf  M.  1686.  1  Vern.  415.  Clark  v. 
DanverSf  H.  1678.  1  Oh.  Ca.  310.  S.P. 

204.  So  where  a  copyhold  was  granted 
to  the  husband  and  wife^  and  T.  S.  for 
their  lives  successive  ;  but  it  appearing  by 
the  rolls  that  the  fine  was  paid  by  the 
husb^^ndaud  wife,  I.  S.  was  declared  a 
trustee  for  them.  Benger  v.  Drew,  tl. 
1721.  1  P.  W.  781.  Withers  v.  Wiihersj 
M.  1752.  Amb.  151.  S.  P. 

205.  So^  though  there  is  no  custom  in 
the  manor  for  the  first  taiier  to  dispose, 
equity  will  decree  a  trust,  unless  the 
other  two  lives  were  put  in  pursuant  to 
some  agreement.  Anon,  E.  169^.  2  Freem. 
123. 

206.  But  where  the  copy  is  to  three, 
for  their  lives  iuccessive,  and  there  is  no 
custom  within  (he  manofi  that  the  first 
taker  may  surrender  the  copy,  the  court 
will  not  decree  the  remaining  life  to  be  a 
trust,  but  the  estate  shall  go  in  succes- 
sion. RundU  V.  Bundle,  C  1692.  2  Vern. 


252.  265.    N.  B'  In  this  case  the  first 
taker  died  intestate; 

207.  And  though  the  cusiem  l>e  that 
an  estate  purchaseid  within  the  manor  for 
three  lives  shall  go  in  suctession,  yet 
where  the  purchaser  by  his  will  devises 
all  his  estates  real  and  personal  In  posses- 
sion or  reversion  to  his  wife,  though  the 
legal  interest  be  according  to  the  custom, 
yet,  as  sole  purchaser,  m  has  an  equita- 
ble interest,  and  It  ikall  be  dedreed  a 
trust  for  him.  8miih  v.  Baker,  T.  1737. 
1  Atk.  385. 

208.  So,  whore  the  custom  wai  to 
grant  for  three  lives  successive,  D.  pat* 
chased  in  the  manor,  and  took  the  grant 
to  himself,  his  wifo,  and  his  eldest  son 
successive.  By  wiU  he  devised  this  cfipy- 
hold  to  his  youngest  son ;  and  the  qu0s« 
tion  was,  whether  thb  was  an  advance- 
ment to  the  eldest  son,  or  whether  he  was 
a  trustee  for  his  father  ?  Per  cur*>  It  is  an 
advancement,  and  Lord  C.  B.  in  deliver* 
ing  his  opinion  observed,  that  the  circum- 
stance oi  the  nominee  being  a  child  of 
the  purchaser,  has  been  considered  as  a 
circumstance  of  evidence  to  rebut  the  re- 
sulting trust,  (and  not  as  raiding  a  consi- 
deration in  itself,)  and  it  was  Insisted  that 
the  custom  required  two  nomineesbesides 
the  purchaser,  as  taking  off  the  inference 
of  an  intendcid  advancement;  yc(t  the 
court  thought  that  circumstance  not  suffi- 
cient to  turn  the  presumption  against  the 
child.  Dyer  v.  Dyer,  M.  1788.  2  Cox 
92.  1  P.  W.  112.  (n.)  Etvide  Lamplugh 
V.  Lamplugh,  1  P.  W.  112. 
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209*  A  copyholder  for  life,  where  by 
the  custom  there  is  a  widow's  estate, 
agreed  to  sell  for  his  own  life  and  the  life 
ef  his  widow }  the  widow  is  tiot  bound. 


Kusgraoe  v.  Bashwood,  EU 1688.  2  Vera. 
45.  6S. 

210.  The  widow  of  a  sssUn  fus  trust 
of  a  copyhold  shall  haiva  her  iinse  benob, 
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«s  well  as  if  her  husband  had  the  legal 
•state.  Otwajf  v.  Hudion^  H.  1706.  2 
Vern.  585. 

211.  Thoogh  a  joiDtare  settled  on  the 
vtfe  of  a  copyholder  is  not  expressly 
made  in  Ken  of  her  free  bench^  but  is  only 
meotiooed  in  the  proviso^  she  shalK^be 
excluded,  and  be  obliged  to  abide  by  her 
jointure,  though  she  was  an  iufant  at  the 
time  of  making  the  articles,  and  not  « 
party  to  them.  Jordan  v.  Savage^  M. 
2733.  2  Eq.  Ah.  102.  pi.  8. 

212.  If  a  husband  becomes  entitled  to 
a  copyhold  estate  by  copy  of  court  roll, 
and  grants  it  out  again  by  copy  of  court 
roll,  his  wife  is  not  entitled  to  dower  $  but 
if  he  becomes  entitled  otherwise  than  by 
copy  of  court  roll,  and  does  not  grant  it 
out  again  by  copy  of  court  roll,  she  is  ea- 
titled  to  do^er.  Sneyd  v.  Sncyd^  T. 
1738.  1  Atk.  443. 

213.  A  wifo  is  not  dowable  out  of  the 
trust  of  a  customary  freehold.  Goodwin 
T.    WiMmare^    £.  1742.     2  Atk.  526. 


Forder  v.  Wade^  H.  1794.  4  Bro.  C.  Cr 
520.  S.  P. 

214.  It  is  a  dying  seised  by  thehas«> 
band,  and  not  a  sebin  during  the  cover* 
ture,  that  entitles  the  widow  lo  her  free 
bench.  S.  C. 

215.  A  jointore  was  settled  in  Iblt 
recompense-of  all  dewer,  or  thirds,  out 
of  any  lands  of  which  th^  husband  was 
or  should  be  seised  of  freehold  or  inhe- 
ritance. Copyhold  is  an  inheritance,  and. 
therefore  the  widow  sh^ll  be  barred  of 
her  free  bench  in  her  husband's  copy- 
hold. Walkfar  v.  Waiker^  M.  1747.  I' 
Ves.  54. 

2t6.  A  copyholder  for  lives,  where 
there  was  a  customary  right  foi  the  wi* 
dow  to  enjoy  the  whole  estate  of  which 
her  husband  died  sqised,  articled  to  sell 
his  estate,  but  died  before  the  surrender. 
The  widow's  free  bench  shsJl  be  bound 
by  the  articles.  Ilinton  v.  Hinton,  T. 
1755.  Amb.  277^  2  Ves.  631.     / 


COPYHOLD  XV. 

EnfranchUemenU^^Merger. — Extinction, 


217.  A  lord^  who  by  custom  has  the 
^ut  of  the  woods  growing  on  the  lands, 
grants  all  the  woods  and  underwoods  to 
a  copyholder  and  his  heirs.  This  shall 
^ot  ilierge  in  the  copyhold.  Fawlkner  v. 
Fawlknevj  M.  1681.  1  Vera.  21. 

218.  A  copyholder  in  fee,  took  an  en- 
franchisement of  it  in  the  name  of  a 
trustee,  and  then  devised  the  land  to  his 
youngest  son,  who  sold  to  A.  The  heir 
of  the  copyholder  recovered  in  ejectment, 
but  A«,  upon  A  bill,  was  decreed  to  hold 
and  enjoy  against  him.  Dancer  v.  Evetty 
H.  1685.  1  Vern..392. 

219*  The  lord  enfranchised  n  copy* 
bold,  with  all  common  thereunto  belong* 
ing;  though  the  common  is  extinct  in 
law,  yet  it  subsists  in  equity,  and  decreed 
to  plaintiff  the  same  right  of  common  as 
belonged  to  the  copyhold.  Styant  v.  Sia- 
kiTj  U.  1691.  2  Vern.  250. 

2f0.  An  enfranchisement  6f  a  copy- 
bold  by  ooe  havioff  a  partial  interest,  is 
ibr  the  benefit  of  all  the  remainder-men, 
as  well  as  hims^.  A  recovery  suffered 
by  one  Jiot  in  possession  has  therefore 


no  operation.  Wynne  \.  Cookes,  T.  irSO. 

1  Bro.  C.  C.  515. 

221.  A.  B.,  tenant  in  tail  of  a  copy> 
hold,  remainder  to  himself  in  fep,  purcha- 
sed tho  freehold  of  the  land  in  his  own 
name,  and  then  sold  to  I.  S»  and  died. 
After  30  years  pessesaioo,  the  son  of  A. 
B.  set  up  a  title  as  issue  in  tail.  Decreed, 
that  I.  S.  shall  hold  against  him.  Furker 
V.  Turnery  H.  1685.    1  Vern.  393.   458. 

2  Ch.  Rep.  174. 

222.  A.,  a  copyholder  in  tail,  the  lord 
granted  him  the  freehold  of  the  copy« 
hold  in  fee;  the  copyhold,  though  en- 
tailed, is  extingtiished.  Dunn  v.  Greeny 
M.  1724.  3  P.  W.  9.  Sed  qwere  mdem. 
If  A.  be  a  copyholder  in  tail,  remainder 
to  B.  in  lee,  and  A.  takes  a  grant  from 
the  lord  of  the  freehold  to  him  and  his 
heirs,  and  dies  without  issue ;  is  not  B., 
in  whom  there  was  once  a  remainder  in 
fee  of  the  premises,  entitled  to  the 
same? 

223.  Tenant  for-  life  of  a  copyhoM,' 
remainder  to  his  first  and  other  sons  ii^ 
tail,  tooJL  a  conveyance  in  fee  from  the 


COPYHOLD  XV,.  iW 

lord.     The  premites   datowided  upon  1  though  under  a  covenant  by  the  purcha^ 
eldest  son,   who,    by  will,    chai^^ed   ser  Co  surrender  the  premises  by  way  of 

mortgage,  to  the  mortgagee  and  his 
heirs,  he  could  compel  a  re-grant  by  the 
.  Hsmainder-nian,  which,  not  having  been 
made^  the  general  devisees  of  the  pur- 
chaser had  no  equity.  St  Paid  v.  Dud^ 
Uy  and  Wordy  T.  1808.  15  Ves.  167- 

22.').  if  a  tenant  for  life,  paying  off  an 
incumbrance  in  that  transaction,  mei^ea 
the  security,  by  taking  an  assignment 
^r/nnecting  it  with  the  legal  estate  of  in^ 
heritance,  upon  that  transaction  prima 
facie  there  is  no  charge ;  and  in  the  case 
of  a  tenant  in  tail,  as  he  represente  the 
inheritance,  the  presumption  is,  that 
whether  he  takes  an  assignment  or  not, 
the  debt  is  goiie,  unless  there  is  evidence 
of  an  intention  to  continue  it  a  charge. 
S.  C,  ibid»  ir3* 


his  real  estate  with  debts  and  legacies, 
wbA  devised  them  to  hb  brother  for  life, 
with  divers  remainders.  Par  cut.  if  is 
impossible  any  equity  coold  keep  alive 
tkia  entail ;  no  one  could  have  a  right 
against  the  tenant  in  tail.  All  the  oases 
prove  a  plain  proposition,  that  when  the 
interest  of  the  lord  is  united  with  the  co- 
pyhold in  tail)  there  most  be  a  merger, 
for  the  method  of  barring  it  cannot  exist. 
Ckalhmer  v.  MwhaU^  H.  1795.  2  Ves. 
jon.  524. 

224.  Where  the  lord  of  a  srtmor  beii^ 
tenant  for  life  with  remainders  over,  on 
purchasing  the  copyhold  estate,  took  the 
surrender  to  him  and  bis  heirs,  it  was 
held  to  "merge,  and  as  parcel  it  was  sub* 
jiOCt  to  the  limitations  of  the  manor ;  and 
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I*  -Aggregate — their  Magutrate$^  Membertf  Servants. 

H.  Aggregate — thiir  Power  and  By-Laws* 
in.  Sole. 
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CORPORATIONS  I. 


Aggrcgate^^their  Members^  Servants. 


1.  The  clerks  and  servants  of  a  cor- 
poration shall  be  bound  to  answer  to  a 
bill  against  the  corporation  for  a  disco- 
very, as  the  company,  under  titeir  com- 
mon seal,  will  disclose  nothing  to  their 
own  prejudice,  nor  could  tliey  be  prose- 
cuted for  perjury.  Anon.  H.  1682*  I  Vern. 
1 17.  Wfch  V.  Meal,  T.  1734.  3  P.  W. 
310.  Moodafay  v.  Morton^  T.  1783.  1 
Bro»  C.  C.  469. 

2.  Part  of  a  corporation  having  sur- 
rendered their  charter  and  uken  a  new 
one,  the  others,  who  insisted  on  their  old 
charter,  brought  a  set.  fa.  to  repeal  the 
new  charter,  upon  which  the  old  sherifis 


returned  sci.feci,  which  return  was  fi1ed» 
Per  our.  the  king  has  a  quo  warranto  de-^ 
pending,  if  tbe  parties  who  were  against 
the  new  charter  moant  to  outrun  the 
king's  action,  it  ought  not  to  be  allowed, 
and  the  court  ought  not  to  interpose  in 
such  a  case.  Co.  of  Nottingham  Corp. 
E.  1683.  1  Vern.  135. 

3.  A  chartered  company  unlawfiiUy 
seized  the  property  of  A.  liie  company, 
by  act  of  parliament,  was  put  on  a  new 
footing,  with  additional  stock,  Ssc  The 
new  company  shall  make  satisfaction  to 
A.  and  indemnify  the  servants  of  the 
old  company.    African  Co.  v.  DockwrB^ 


isso 
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AggrtguU^^ikeir  Magistraiesj  Members^  ServmUs. 

E.  IT0$.     CoUes'  P.  C.  327.    Pre.  Gh.f  a  coafederacy. 
221. 

4*  Where  a  charter  directs  the  major 
fo  remain  till  a  new  one  is  elected  and 
sworn ;  the  successor  cannot  act  till 
sworn.  Pender  v.  Rexj  Ca,  of  Penryn 
BoroK  E.  1725.  3  J3ro.  P.  C.  173. 

5.  The  charter  directs  that  the  alder- 
men shall  be  clioseu  annually ;  this  clause 
is  only  directory,  and  does  not  determine 
the  office  of  alderman  at  the  end  of  the 
year,  but  the  person  legally  elected  and 
sworn^  shall  continue  until  death  or  re- 
moval, like  the  mayor.  Prowse  v.  Pooi, 
Case  of  Truro  Boro\  E.  1725.  3  Bro. 
P.  C.  167. 

^0.  The  election  of  burgesses,  though 
in  a  manner  different  from  ancient  usage, 
roost  be  made  as  directed  by  the  charter, 
which  the  corporation  has  accepted  for 
their  government.  Powell  v.  Rex,  Ga.  of 
Brecknock  Boro\  E.  1728.  3  Bro.  P.  C. 
428. 

7.  If  lands  are  dven  to  a  corporate 
body,  and  it  is  dissolved,  they  will  revert 
to  the  donor,  and  not  escheat.  Att.  Gen, 
V.  Ld.  Gower,  T.  1740.  9  Mod.  226. 

8.  The  court  will  not  decree  public 
companies  to  make  calls  in  favour  of  a 
particuhir  creditor,  unless  under  very  ex- 
traordinary circumstances.  Case  of  the 
York  Bdgs.  Co.  M.  1740.  2  Atk.  ^6. 

9.  Where  a  certain  number  are  incor- 
porated, a  major  part  of  them  may  do 
any  corporate  act  though  nothing  men- 
tioned in  the  charter,  and  it  is  not  neces- 
sary that  every  corporate  act  should  be 
under  seal.  Att  Gen,  v,  Daveyy  T.  1741. 
2  Atk.  212.  Et  tide  Att,  Gen.  r.  Scott, 
1  Ves.  413. 

10.  A  bill  will  lie  sigatnst  directors, 
committee  men,  and  other  officers  of  a 
corporation,  for  relief  against  a  breach 
of  tru^t,  fraud,  and  ipismauageroent,  for 
they  are  agents  to  those  who  entrust 
them  to  superintend  the  affairs  of  the 
company,  and  a  gross  non-attendance 
makes  them  guilty  oi  the  broaches  of 
trust  in  others.    So,  a  supine  negligence, 

a  which  a  great  loss  arises,  makes  them 
equally  gnilty  in  the  second  degree, 
and  liable,  fur  they  must  not  neglect  to 
exercise  the  powers  vested  in  them,  to 


Corp.  V.  8ui* 
ton,  T.  1742.  2  Atk.  405.  9  Mod.  349. 

11.  Corporate  bodiesi  especially  eode* 
siastical,  differ  from  private  penoas,  and 
the  rule  for  executing  agreeneats  will 
not  hold  as  to  dpfr^gate  bodies,  as  tnong 
private  men*  Therefoffe*  though  tome 
of  the  members  of  a  body  are  waatiog, 
equity  will  decree  execution  of  an  agrae- 
ment  to  grant  a  lease^  if  the  money  is 
paid  ;  and  a  dean  and  chapter  shonld  al« 
ways  have  their  succession  in  view  when 
they  contract  for  a  renewal  of  leases  on 
filling  up  vacant  lives,  and  not  their  own 
immediate  advantage.  Dr.  Winme  v. 
Hampton f  Case  of  Canons  of  Sarumj  £. 
1747.  3  Atk.  475.  No  interest  can  pass 
out  of  a  body  corporate,  unless  under 
their  common  seal.     S.  C. 

12.  A  lay  corporation  may  incorporate 
new  members  if  they  do  not  abuse  their 
power.  Ait.  Gen.  v.  Talbatj  £.  1747- 
1  Ves.  78. 

13.  A  free  school  founded  by  charter 
with  proper  powers  must  be  regulated 
by  the  charter,  and  not  in  equity,  as 
where  there  is  no  charter.  Where  there 
is  ao  charter,  an  information  for  a  clia<* 
rity  is  not  dismissed  though  the  relief 
prayed  fails ;  otherwise  where  there  is. 
Att.  Gen.  v.  MiddUUm,  T.  1751.  2  Vet. 

329. 

14.  Where  particular  powers  are  given 
by  charter,  equity  will  not  interfere  in 
the  appointment  of  general  visiters,  but 
it  will  as  to  matters  of  the  revenue  of 
the  charity.  Att.  Gen.  v.  Bedfotd  Corp. 
T.  1754.  2  Ves.  505. 

15.  A  corporation  may  join  in  a  suit 
to  establish  a  claim  of  exemption  from 
tolls,  in  favour  of  its  individual  mem- 
bers. London  Corp,  v.  Liverpool  Corp. 
T.  1796.  3  Anstr.  738. 

16.  The  mayor  or  other  individual 
member  of  a  corporation,  who  is  trustee 
of  a  rent-charge  issoing  out  of  the  estate 
of  such  member,  for  a  charitable  use, 
must  answer,  not  only  with  the  rest  under 
the  common  seal,  but  also  individoally, 
to  a  charge  of  having '  cancelled  or  de- 
stroyed the  deed.  Dummer  v.  Ckippen* 
ham  Corp.  M .  1 807.  1 4  Ves.  254.  Vide 
etiam  Steward  r.  E.  India  Co.  2  Vfrn. 

prevent  the  ill  consequences  arising  from  ]  380.    Wych  r.  Meal,  3  P.  W.  310 
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17*  A  corporation  by  their  by4aw9, 
nay  make  restrictions  upon  their  stock, 
tJiat  it  shall  be  liable  to  pay  the  debts 
due  to  themselves  from  their  own  mem- 
bers, or  to  answer  the  calls  of  the  cooi- 
paiiy  upon  their  stock.  Therefore^  a 
by-law  to  seise  a  member's  stock  for  a 
debt  due  to  the  company  is  good,  but  the 
by-laws  will  not  extend  to  a  debt. due  to 
the  company *8  trustee,  By4aws  may  be 
made  without  any  -express  power  in  the 
charter,  but  if  the  company  have  a  power 
to  make  by«laws  for  the  managqmont  of 
their  trade,  they  cannot  make  tiiem  to 
carry  on  projects  foreign  to  the  affairs  of 
the  corporation. ;  for  by  stat«  6  Geo.  U 
c.  18*  all  projects  and  insurances  are 
illegal.  Cfiiid  v,  Hudson^s  Bay  Comm 
H.  1723.  2  P.  W,  207.  Gibson  v.  Hud- 
sonU  Bay  Cam,  M.  1736.  1  Stra.  643. 
Meiiaruccki  v.  Royal  Excha7ig€  Ass,  Co, 
T.  1728.  I  Eq.  Ab.  9.  pU  8. 

18.  A  power  may  be  given  to  com- 
missioners to  make  by-laws,  but  where 
it  is  too  extensive,  it  will  be  void  pro 
ianio.  Eden  ▼  Foster ^  H.  1725.  2  P.  W. 
325. 

19*  The  charter^  of  a  corporation  di- 
rects the  mayor  to  be  chosen  annually 
out  of  four  of  the  burgesses  or  inhabit- 
ants, but  by  a  by-law  it  was  ordained 
that  they  should  all  be  aldermen.  This 
by-law  is  void,  as  repugnapt  to  the  char- 
ter. Tucker  v.  Rez^  Ca.  of  Weymouth 
Carp.  M.  1742.  4  Bro.  P.  C.  455. 

20.  The  rule  is,  that  a  corporation  has 
power  to  make  by-laws  ;  it  is  strange, 
therefore,  to  go  iitto  equity,  to  execute 
the  private  statutes  of  a  foundation  under 
a  charter.  Where  such  statutes  do  not 
appear  to  have  been  observed  in  any  one 
histance,  a  coort  of  law  will  presume  a 
anbaequent  by-law  to  repeal  and  alter 
them.  AU.  Oem,  v.  MiddUton^  T.  1751. 
2  Vea.  330. 

21.  A  corporaiian  having  accepted  a 
iimttdfy  empowering  the  body  thereafter 
10  elect  persons  in  the  room  of  such 
■waberi  as  should  die  or  be  disfran- 
chised, tanaot  elect  any  persoos  except 
there  be  vacancies  by  such  events.  Page 
V.  ReZf  Case  of  the  Borough  ofihttuUuky 
E,  1792.2Ridgw.P.  C.  445. 


22«  Full  notice  should  be  given  of  cof* 
poration  elections,  particularly  when  held 
upon  by-days,  and  any  thing  like  surprise 
vitiates  the  election.    S.  C. 

23.  If  a  corporation  by  prescription 
will  accept  a  charter  limiting  the  corpo* 
ration  to  a  less  number  than  existed  by 
custom,  the  corporation  will  be  bound 
by  that  acceptance,  and  no  subsequent 
vicious  custom  departing  from  the  char- 
ter can  avail.  S.  C.  ib.  502. 

24«  Under  a  by-law  of  an  incorporated 
company  for  wnter-works,  it  was  pro- 
vided, that  the  memberr.^  after  notice  of 
default  in  paying  a  call,  should  pay  in 
10  days  from  a  service  of  such  notice, 
or  incur  a  forfeiture.  Plaintiff  m^de  de- 
fault, alleging  his  ignorance  of  the  call, 
and  absence  from  town  when  the  notice 
was  sent :  Held,  that  they  shall  not  be  re- 
lieved against  this  forfeiture.  Sparks  v, 
Liverpool  Water  Works  Co.  £.  1807. 
13  Ves.  428. 

25.  The  corporation  of  Whitstable 
Fishermen  made  a  by-law,  that  any  free- 
man engaging  in.  any  other  oyster  lisfaory 
on  the  coast  of  Kent  should  forfeit  10/., 
and  until  payment,  should  be  excluded 
from  all  share  of  the  profits.  Upon  this 
a  question  arose  upon  the  validity  of 
such  a  by-law,  and  whether  such  a  sus- 
pension was  not  open  to  a  mandamut  A 
a  temporary  disfranchisement  ?  But  Ld. 
Eldon  would  not  give  any  opinion  on  the 
I  latter  poii]t.(a)  He  held,  however,  that 
equity  had  a  jurisdiction  against  a  cor- 
piM'aiioo  in  favour  of  a  member,  consi- 
dering him  as  a  partner,  as  well  as  in  fa- 
vour of  a  stranger,  by  directing  an  ac- 
count of  tho  profits  where  there  was  no 
remedy  at  law,  and  the  difficulty  of  exe- 
cuting a  decree  of  this  court,  from  the 
peculiar  citcumstances  and  naturo  of  the 
property,  would  not  prevent  it^  though 
that  might  be  a  ground  for  some  modifi- 
cation, as  not  ciiUing  for  profits  already 
distributed,  and  otherwise  doing  as  little 
injury  as  possible,  (b)  As^  to  the  vali- 
dity of  the  by-law,  Ld.  Eldon  said,  that 
a  by-law  in  restraint  of  trade  to  a  certain 
extent,  would  not  have  been  good,  even 
under  the  authority  of  a  charter,  though 
^it  may  be    good  by    custom ;   for   tliat 
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vhtch  may  lie  the  subjecl  of  a  contract 
betwecu  difiereDt  interests  in  a  co-part- 
nership mi;;ht  not  be  good  as  a  by-law ; 
for  instance,  an  agreement  amongst  the 
citixens  of  London;  who  hnve  as  exten- 
sive a  power  to  make  by-laws  as  any  cor- 
poration,  not  to  sell  except  in  the  London 
marHets,  would  be  good,  though  a  by-law 
to  that  effect  has  been  held  bad  by  the 
bgislatore.  Adietf  ▼.  the  Wkitstable 
Fishermen^M.  1810. 17Ves.;Si:^.  19  Ves. 


304.  1  Meriv.  107.  Vide  (a)  Rex  r. 
Same,  7  East  353.  where  a  mandanutM 
was  moved  for  butrefusedi  because  the 
sdspensiott^did  itot  go  to  a  removal,  and 
because  plaintiff  had  his  remedy  in  equity 
for  an  account  and  share  of  the  profits  as 
a  partner.  Vide  etiam  (6)  Waters  v,  Taylor, 
IS  Ves.  10. 


For  trading  companies    acting  under 
charter,  vide  tit.  Trade^  %• 


CO^IPORATIONS  in. 


Sole. 


26.  The  parson  Is  a  corporation  for 
tailing  lands  for  the  benefit  of  the  church, 
as  the  church-wardens  arc  for  personal 
things,  wbtch  are  bona  ecclesia^  and  for 
which  thev  may  maintam  trespass.  Aii. 
Gen.  V.  Ifuper,  H.  1722.  «  P.  W.  126. 
But  it  is  improperly  said,  that  the  church* 
wardens  are  a  corporation,  for  all  the 
parishioners  are  the  body,  and  the  church- 
wardens are  oi^ly  a  name  to  sue  by  in 
personal  actions,  for  the  property  is  in 
the  parishioners ;  and  in  all  actions  brought  I 


by  the  church-wardens,  it  must  be  laid 
ad  damnum  parochtanorum.  Whitmore  v. 
Bridges^  T.  1723.  2  Eq.  Ab.  204.  pi.  5. 
27.  If  the  crown,  afler  the  foundation 
of  a  college,  grants  an  advowson  or  land 
to  the  senior  fellow,  such  grant  will  ope- 
rate to  make  him  a  sole  corporation  ;  and 
the  bishop  cannot  take  away  the  legal 
estate  vested  in  a  sole  corporation,  though 
part  of  the  aggregate  body,  and  give  it  to 
the  aggregate  body.  Greem  v.  Ruiherfortk^ 
T.  1750.  1  Ves.  462. 


CORPORATIONS  IV. 


TAeir  Power  and  Baty  as  Trustees^  collectively  and  individiiaUy* 


28.  The  corporation  of  a  charity 
founded  by  charter  are  but  trustees, 
Lydiatf.  Foacb,  2  Vern.  411.;  and  as 
trustees  they  cannot  infringe  the  rules  of 
the  foundation.  Taylor  v.'Dulwich,  Hosp. 
1  P.  W.655. ;  nor  suppress  any  evidence 
relating  to  the  charity.'  Hertford  Corp. 
».  Hertford  Poor,  1  Bro.  P.  C.  399.  They 
nitist  strictly  adlwre  to  the  rules  of  their 
cbarter.  Corp.  of  Salop  v.  Att.  Gen.  3 
Bro.  P.  C.  241.  ;  and  not  imagining  that 
their  trust  is  honorary,  become  supinely 
negligent.  Charit  Corp.  v,  Sutton,  2  Atk. 
403. ;  for  the  court  in  such  cases  will 
make  them  pay  costs,  and  if  they  grossly 
misbehave,  will  remove  them  firom  their 
trust.  Coventry  City  t;.  Att.  Oen.  2 
Bro.  P.  C.  2r^6.  £t  vide  anU  tit.  Charita' 
^'^  Usesy  vii. 


29.  Plaintiff,  a  schoolmaster,  liavin||^ 
been  deprived  of  his  office,  filed  his  bill 
against  the  corporation  of  C.  as  trustees 
of  a  charity,  praying  a  ditcoveiy,  and 
injunction  against  a  resolution,  which  be 
charged  to  have  been  procured  by  five  of 
the  members,  including  the  bailijT,  from 
improper  motives*  Demurrer  by  those  five, 
for  that  no  title  to  the  discovery  against 
them  was  shown,  and  ore  lemft,  that  the 
charge  would  be  a  subject  of  crimmal 
prosecution,  over-niled ;  lor  the  court  has 
the  same  jurisdiction  over  a  corporatioa 
as  over  an  individual,  to  costroul  the 
corrupt  elocution  of  a  tmsU  jDmmmt 
V.  aUppenkam  Corp.  M.  1807*  14  Ves. 
245. 

30.  Corporations  of  every  nature  have 
la  general  right  to  alienate  their  hods 


CORPORATIONS  IV.  V.  &  VI. 
Suits  hif  and  agaimi^-^IndMdual  Members^  wkere  camp^att  Wi$nesH8» 
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held  in  tbe,  except  so  fur  a*  •cclesias- 
tical  .corporations  are  subject  to  the  re- 
stFatBiDg  statutes^  and  there  is  no  iastattce 
of  a  trust  attached  upon  the  ground  of 
misapplication  in  the  eipeaditure  of 
money  to  purposes  not  strictly  corpo- 
ratCy  except  iu  the  case  of  corporations 
holding  to  charitable  uses  ;  but  whether 
auch  a  jurtsdictioa  prevails  in  other  cases 
upon  an  application  of  taouey^ to  purposes 
clearly  not  corporate,  the  «ourt  did  not 
determine,  (/r)  A  bill  on  that  ground 
liowever,  was  filed  in  this  casei  impeach- 
ing securities,  as  being  obtained  under 


ao  abuse  of  trust  by  a  aeJect  body  of  Htm 
corporation  of  CL^  and  charging  them 
witli  using  the  comiDon  seal  to  raise 
money  for  defraying  expenses  not  cor- 
porate, but  it  was  dismissed  on  viMrious- 
subsequent  transactions,  particularly  an 
award,  which  bound  the  .  corporation  at. 
large  through  the  select  body  acting  with 
authority,iHido|ibn  a  fair  question,  whe« 
ther  the  purposes  were  corporate  or  QOt. 
CoMeslcr  Corp,  v.  Lowttn,  H.  1813. 
I  Yes.  &  B.  226.  (a)  Vide  Rex.  v,  Wal* 
son,  2  T.  R.  204. 


CORPORATIONS  V. 


Suits  by  and  agaifuC^^QuQ  Warranto, 


31.  Where  a  elitff  Miosis  issued  against 
a  corporation  for  non-performance  of  a 
decree,  and  aAer wards  a  sequestration 
uisif  for  want  of  appearance,  the  court 
ordered  the  proceedings  to  go  on,  not- 
withstanding three  objections  taken,  and 
would  not  allow  the  company  to  enter  an 
appearance  on  the  distringas  and  dis- 
charge the  sequestration.  Harvey  v.  £. 
India  Co.  M.  1700.  Pre.  Ch.  129-  2  Vern. 

395. 

32.  An  information  in  nature  of  a  quo 
warranto  upon  9  Ann.c.  20.  lor  usurping 
the  office  of  free  burgess,  does  not  lie 
against  the  mere  claim  of  one  who,  though 
elected,  never  was  admitted,  nor  against 
a  member,  till  removal  by  the  corporation. 
Rez  V.  Ponsotd>y^  1  Ves.  1.  5  Bro.  P.  C. 

S5.  The  king,  at  his  discretion,  may 


seize  the  franchise  of  a  corporation  guilty 
of  an  offence  amounting  to  a  forfeiture, 
S.  C.  Bt  tide  Bagg's  Ca.  1 1  Co.  93. 

34.  In  Hil.  16S6,  an  information  in 
nature  of  a  quo  warranto ,  was  brought  sit 
Seacc,^  Ireland,  against  the  corporation 
of  D.,  and  in  Easter  following,  judgment 
being  given  against  them,  the  king  sieized 
their  liberties,  &c.  Held,  that  the  judg- 
ment was  void,  for  that  an  information 
would  not  lie  in  that  court.  In  conse- 
quence of  that  judgment,  Jac.  2.  created 
a  new  corporation  by  charter,  who  made 

l'  a  reversionary  lease  to  I.  S.  of  some 
lands  belonging  to  the'  old  corporation. 
This  charter  berng  declared  void  by  1  W. 
&  M.  s.  2.  c.  9.  the  lease  is  void  also^ 
Pippard  v.  Droghtda  Corp.  T.  1759. 
5  Bro.  P.  C.  ^QS. 

I 


CORPORATIONS  VI. 

tnditidaal  Members,  where  eompetint  Witnesees, 


35.  tFpon  a  question  w>hetherua  bond 
belonged  to  plaihtilTor  de&»ndant,  it  was 
ubjectettj  that  all  plaintiflT^  Vrltttosses 
were  h>emhers  t(  the  corporfttleii,  and 
the  dbjectiou  was  allowed.  Ld.  Keeper 
said,  every  cernoration  ought  to  have  a 
town  eterk)  and  other  clerks,  not  free- 
men, that  they  may  be  competent  wi^ 
nesief ,'if  n^essary.    But  defendant  liav- 

Voi.  I.  '  54 


ing,  iq^Jhis  ease,  cross-examined  some  of 
phdotiS^n  witnesses,  Ld.  Keeper  snidy  that 
a  tyoisi einniini<yip-  of  a  .witness  on  one 
side  in  any  mnttisr'iendinig  to  the  meritS| 
makes  bint  a  cwtiptseiit  wtiness  on  the 
other,  thotsg^:  othsrwise  liable  to  excep* 
tion.  Sttttnn  Cok^tH  Corp.  v.  Wiison, 
M,  1684.  I  Vwk854. 
26.  Bill  Hor   relief,  igaiflll  an  nitafd 
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COVENANT  I. 
Reai-^Persanalf  Sfe.  haw  crtaUd'^Mdief'^haw  emutnud. 


made  by  lome  members  of  the  £•  L  Co. 
Tbe  aibitratorsand  some  of  the  members 
were  made  defendants ;  demoirer  to  the 
whole  bill  allowed,  for  plaintiff  ean  have 
DO  decree  against  them;  they  ought  to 
be  examined  as  witnesses,  Steward  v. 
E.  India  Co.  T.  1700.  2  Vern.  380. 

$7.  If  a  corporation  would  examine 
one  of  their  own  members  as  a  witness, 
they  must  disfranchise  him,  and  the  me* 
thod  to  do  so  is  by  an  information)  in  na- 


ture of  a  qu0  warranio  against  him,  who, 
confessing  the  informatioDy  judgment 
passes  to  disfranchise   him,     Coldke$ter 

Carp.  V ,  M.    1719.     1   P.   W. 

596,(n.) 

38.  It  b  a  general  rule,  that  mere  wit- 
nesses are  not  to  be  made  parties  to  a 
suit,  except  (inter  idia)  officers  and  ser- 
vants of  corporations.  Ihtmmer  v.  Chip* 
penham  C6rp.  M,  1807*  14  Ves.  252. 


COVENANT. 

h' Covenants  reaL{fi)     Per$onaL(b)    Inhertnt.{c)    Execuled.(d)     ExeOi" 
tonf.{e)  How  crtetitd^  where^  or  when  bindings  or  to  whose  Advantage»{t) 
Relief  on   Non-performance.ig)       How    construed   and   to   he  per- 
formed.{h) 
11.  To  stand  seised^  what. 

III.  For  the  Acts  of  an  Ancestor f  or  other  Person^  where  binding. 

IV.  General  and  unc^rtain.{})     Iniplied.{k)     Defcctive.{\)      yoluntary.{m), 

Unlawful%{n) 

COVENANT  I. 

Covenant  rca/.(a)  PersonaL{h)  Inherent.{c)  Executed.{i)  Executory.{e) 
How  created^  where j  or  when  bindings  or  to  whose  Advantage.{{)  Relief  on 
Ntm^rformance.{g)     How  construed  and  to  be  p€rformed»{h) 


(a)  Coe^noni  realj  astwrndngwithihe 

Land. 

1.  Baron  and  feme  grant  a  water 
course  through  the  feme*s  land,  and  co- 
venant to  cleanse  and  repair  it,  and  suffer 
a  recovery  4  this  runs  irith  the  land,  and 
is  streD6;tboned  by  the  recovery.  Holmes 
V.  Buckley y  M.  1691.  Pre.  Cb.  39. 

2.  H.  6.  settled  lands  on  himself  and 
wife  for  life,  remainder  to  his  son  in  tail, 
with  a  covenant  to  raise  500/.  o-piece  to 
his  yonnger  children,  to  be  raised  and 
paid  as  he  should  appoint.  He  died 
without  making  any  appointment,  and 
left  several  younger  children.  This  co- 
immmt  it  a  charge  on  the  land,  and  shall 
bind  the  reasainder  in  tail,  and  is  an 
•secution  of  the  power  of  appoititment. 
forth  or  Qmrth  v,  Blsatfrey,  M,  1695. 


3.  A.  tenant  for  life,  with  power  to 
make  a  jointure  of  1000/.  per  aaa.,  which 
on  his  marriage  he  covenanted  to  do,  but 
the  lands  settled  were  only  600/.^  This 
covenant  shall  bind  the  issue  in  uil,  who 
shall  make  up  the  deficiency,  though  not 
privy  to  tbe  marriage  treaty.  Lady  Clif* 
ford  V.  Ld.  Burlington^  T.  1700. 2  Vern. 

379. 

4.  A.  covenanted  to  settle  lands  on  the 
marriage  of  B.  his  son,  but  died  without 
doing  so,  and  the  lands  of  A.  descend^ 
to  B.  as  his  heir.  la  the  covenant  the 
heirs  were  not  named,  but  executors  and 
administrators  only*  This  covenant  is  a 
lien  on  the  land  of  the  covenanter. 
Rosutdell  V.  Breory,  H.  1704.  2  Vern. 
4S2»  Fufe  Chetwynd  9.  Fleetwood,  pes/, 
pl«8. 

5t  A*  cevanaatod  baforo  aMrri^g^  to 
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tteulf  OJ  running 

settle  certain  landa  on  liia  wife  for  lilby 
and  then  devised  those  lands  for  payment 
of  debts.  The  covenant  is  a  specific 
lien  on  the  lands  devised ;  bat  if  A.  had 
covenanted  generally  to  settle  lands  of 
60/.  per  ann*  value  on  his  wife,  she  must 
have  cpme  in  as  a  specialty  creditor- 
JPreemoult  v.  Dedircy  E.  1712,  1  P.  W. 
427. 

6.  Tenant  for  life,  with  power  to  make 
a  jointarOy  with  remainder  over,  covo« 
.nanted  to  make  one  on  certain  lands,  in 
consideration  of  a  poriionylbut  died  before 
it  was  done.  This  covenant  shall  bind 
the  remainder«man  in  tail,  who  has  no 
equity  to  have  it  satisfied  out  of  the  per- 
gonal estate*  Coventry  v.  Coventryy  E* 
1724.  2  P.  W.  222.  Gilb.  Eq  Rep.  l60. 
9  Mod.  12.  1  Stra.  596.  Francis's  Max. 
15.  f 

7-  A.  covenanted  on  his  marriage  to 
lay  out  3000/,  in  land,  and  dettle  it  on 
bjmself  in  tail|  remainder  to  E.  A.  pur- 
chased the  manor  of  D.  with  the  money, 
and  never  settled  it^  but  suffered  a  reco* 
very.  As  this  covenant  was  a  lien  on 
the  land,  so  the  recovery  discharged  the 
Ken,  and  barred  U.  of  his  remainder. 
Manwood  v.  Twrmr,  H.  1732.   3  P,  W. 

in. 

8.  An  heir  is  bound  to  perform  his 
father's  covenant  where  he  is  benefited 
by  the  contract,  though  he  claims  nothing 
but  what  was  settled  op  him  in  strict  set* 
tlement.  Chetwynd  v.  FUetwood^  T. 
,1742.  4  Bro.  P.  C.  435. 

9.  I.  S.  covenanted  to  convey  and  set* 
tie  bouses,  lauds,  &c.  or  a  rent-charge 
thereout,  to  certain  uses.  I*  S.  purcha- 
sed lands,  and  died  without  making 
any  settlement:  Decreed,  the  after-pur^ 
chased  lands  shall  be  to  those  uses,  for  a 
covenant  to  convey  and  settle  is  stronger 
than  to  settle  only.  Deacon  v.  Smithy  E. 
1746,  3  Atk.  323. 

10*  Covenants  which  -  wait  on  an  es* 
tate  in  land,  are  void. in  tl^air  creation,  if 
no  estate  passes  by  the  deed.  Chandos 
v.  Brownlotoy  E.  J791.  2  Ridgw.  P.  C. 
406.  So  if  the  estate  be.  evicted  or  sur- 
rendered, they  become  void.  See  Ca- 
penhurat  v.  Capenhurst,  1  Lev.  45.  So* 
prani  r.  Skurro,  Yelv.  13.  Northcote  v. 
Underbill,  Salk.  199»  Of  this  descrip- 
tion are  all  covenants  in  leases  which  in 
any  way  relate  to  the  land  demised.  They 
are  annexed  to  the  estates  of  the  lessor 
and  lessee  respectively,  and  wait  upon 
them,  but  although  they  are  thus  atten*' 


mik  ike  Land, 

dant  upon  an  estate  in  laod|  they  still  re* 
main  mere  personal  contracts,  binding 
the  parties  affected  by  them  at  law  merely 
personally ;  at  common  law,  these  cove* 
nants  only  bound  those  who  were  parties 
and  privies  to  them,  that  is,  the  cove* 
nantor  and  covenantee,  and  their  repre- 
sentatives, in  respect  of  assets  transmit- 
ted, ftut  the  assignees  of  the  respective 
estates  upon  which  these  covenants  await- 
ed, b6ing  strangers  in  contract,  were  not 
bound  by  them  at  common  law,  nor  teuld 
take  advantage  of  them,  one  against  the 
other.  Chandos  v.  Brownlow,  sup.  Vide 
S.  C.  poety  tit.  Landlord  4»  TenoHiy  vii. 
where  it  is  sliown  how  fiur  this  inconve- 
nience  was  remedied  by  the  stat.  32  Hen. 
8.  c  34. 

11.  A  covenant  to  appropriate  one 
third  of  the  produce  of  a  real  estate  to 
raise  a  sum  of  money,  is  not  merely  per- 
sonal, but  a  lion  on  the  land,  and  niuft 
be  specifically  performed.  Ztegard  v. 
Hodgesy  T.  1793*  3  Bro.  C.  C.  531.  4 
iBro.  C.C.42i. 

12.  A.,  tenant  for  Jife,  remainder  to 
B.  his  son,  in  tail,  under  a  settlement  on 
the  marriage  of  A.^  whereon  B.  bad  a 
power  when  in  possession  to  make  a  Join- 
ture. A.  and  6.  entered  into  a  general 
covenant  (without  referring  to  the  power) 
that  the  son,  within  12  months,  should 
make  a  jointure.  The  father  died  within 
12  months,  and  the  son  took  possession, 
and  died  without  making  any  settlement* 
The  estate  is  bound  by  this  covenant  in 
the  bauds  of  the  remainder-man,  Jackson 
v.  JackMouy  M.  1793.  4  Bro.  C.  C.  462, 

13.  Where  an  estate  was  conveyed  to 
such  uses  as  A.  should  appoint,  remain- 
der to  himself  in  fee»  yielding  a  fee* 
farm  rent  which  he  covenanted  to*  pay, 
and  afterwards  A.  by  virtue  of  his  power, 
conveyed  the  estate  to  a  purchaser: 
Held,  that  such  purchaser  was  not 'sub- 
ject to  the  covenant  (or  payment  of  the 
rent ;  for  though  the  covenant  ran  with 
the  land  in  the  first  instance,  yel  it  ceased 
to  do  so  in  the  hands  of  the  purchaser^ 
as  he  did  not  take  tlie  interest  of  tlv9  ori- 
ginal grantee,  but  tdok  it  as  iftfae  origiiial 
conveyance  had  been  made  to  niroself. 
Roach  V.   Wadhamy  E.  1805.    6.£ast 

289. 

14.  Upon  a  conveyance  in  fee^  the 
srrantees  covenanted  w*^  the  grantors^ 
(lessees  of  water-workit,)  not  to  sell  or 
dispose  of  water  from  a  well,  t9  the  in- 
jury of-  the  proprietoirn  of  .saict  .^ter- 
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Personal. — Inherent 


works,  tbcir  heirs,  exeeutors,  &c.  On 
a  bill  to  enforce  this  covenant,  a  question 
arose,  whether  it  run  with  the  land  so  to 

'  bind  assignees,  and  whether  it  was  con- 
trary  to^  the  policy  of  thu  law ;  bnt  the 

'  court  left  the  parties  to  their  remedy  at 
law,  and  allowed  a  demurrer^  on  account 
of  the  inconvenience  of  enforcing  such  a 
covenant  by  injunction.  Collins  v.  Flumh^ 
£.  1810.  16  Yes.  454. 


See  more  of  these  covenants,  tit.  Agrees 
Ifienf,  i. 

(b)  Personal^  as  annexed  to  the  Cove^ 
'    nantor^e  Person. 

15.  If  A.  having  lands  subject  to  a 
rent-charge,  grants  part  of  them  to  B. 
with  a  covenant  that  such  part  shall  be 
free,  this  is  not  a  real  covenant  to  run 
with  the  land,  but  personal  only,  and 
chargeable  on  the  heir  with  respect  to 
assets.  Cook  v.  Arundel^  M.  1656. '  Hard. 
87*. ;  but  the  contra  was  decreed  in  Corn' 
huryy.  Middhton^  T.  iGji.  I  Gh.  Ca. 
212. 

16.  A  covenant  to  suffer  a  recovery  is 
'merely  personal.  Collins  v.  Plummer^ 
T.  1708.  1  P.  W.  104. 

17.  If  A*  covenants  to  pay  an  annuity 
to  I.  S.,  he  shall  not  deduct  for  taxes,  for 
the  charge  is  only  on  {he  person  of  the 
covenanter.  Robinson  v.  StepkenSy  M. 
1709,  2  Salic  6l6. 

18.  A  jointure  was  made  of  an  estate, 
iet  for  five  years,  at  17/*  per  ann,^  but> 
worth  108/.  per  ann.  The  husband  co 
Tenanted  by  quarterly  payments,  to  make 
*up  the  jointure  108/.  per  ann,  during  the 
five  years.  This  is  a  personal  covenant 
for  payment  of  a  sum  in  gross,  and  inte- 
rest shall  be  allowed  on  the  quarterly  pay- 
'snents,  but  no  taxes.  •  Lysons  v.  Vernon, 
T.  1725.  Sel.  Ch.  Ca.  25. 

19-  A  covenant  for  renewal  is  in  itself 
a  mere  personal  contract,  and  at  law  the 
only  remedy  which  lies  for  the  breach  of 

'  it  is  a  personal  action  ;  but  a  substantive 
^independent  covenant  binds  the  cove- 
nantor and  his  representatives  in  respect 
of  the  assets  transmitted.     Chandos  v. 

,  Brotonhw,  E.  1791.  2  Ridgw.  P.  C.  405. 

(e)  Inherent,  as  collateral  to,  or  sup- 

porting  the  Chant. 

20.  A.  C0Y«;anted  that  lands  settled 

iwre  400/.  per  dnn.  ;  the  jolaturo  being 

fieficieBt^ decreed,  the  heir  shall  make  ill 


(rood  in  specie.     Spedke  f«  Speate,  If. 
1683.  1  Verm  217. 

21.  A  covenant  for  further  assiirabce 
by  aft  heir  selling  his  reversion  during  hrs 
father's  life,  at  an  undervalue,  shall  not 
be  decreed  to  be  specifically  performed% 
Johnson  v.  Noti,  H.  1^4.  1  Vera. 
271. 

22.  The  estate  of  A.  was  decreed  to 
be  sold  for  payment  of  debts,  and  all' 
parties  concerned  to  join  in  the  sale* 
I.  S.  purchased  the  whole,  and  a  convey* 
ance  was  made  to  him,  with  a  covenaqt 
for  further  assurance.  1.  S.  sold  off  part, 
and  delivering  over  the  whole  of  the 
title  deeds,  he  was  left  without  a  title  to 
the  remainder,  whereupon  he  applied  for 
a  duplicate  deed,  which  the  court  or- 
dered, considering  it  to  be  within  the  co- 
venant for  further  assurance,  and  di- 
rected it  to  be  indorsed  as  a  duplicate ; 
but  the  court  being  moved  again,  the  or- 
der was  discharged,  in  regard  the  decree 
had  once  been  executed*  Napptr  v. 
hd.  Allington,  M.  1700.  1  Eq.  Ab.  16(5. 
pi.  4. 

23.  A.,  on  his  son*s  marriage,  -settled 
lands  which  he  covenanted  to  be  800/. 
per  ann.,  and  secured  a  power  to  charge 
1200/.  for  youneer  children  ;  he  charged 
the  estate  with  GOOl.  only,  and  died.  The 
son  objected  to  pay  the  6001.,  because 
the  lands  only  produced  600/.  per  ann. 
Decreed,  the  money  was  well  charged, 
the  father  having  only  exercised  half  his 
power,  and  that  in  case  of  a  deficiency, 
the  son  should  seek  a  satisfaction  for 
breach  of  the  father's  covenant  out  of  his 
estate.  Omtsbt;  v.  Dodwell,  M.  1701. 
16  Vin.  454.  pi.  7.  1  Bro.  P.  C.  20. 

20.  Where  a  man,  upon  transferring 
his  wife's  mortgage,  covenants  to  pay  the 
mortgage  money  to  the  asstgnoe,  it  sliall 
only  be  considered  as  an  additional  secu- 
rity, and  not  suable  in  equity.  Bagot  v. 
Oughton,  E,  1717.  1  P.  W.  347.  Fortesc. 
582.  8  and  9  Mod.  249.  381.  Evelyn  v. 
Evelyn,  H.  1731.  2  P.  W.  664.  Et  vide 
post,  tit.  Esfate  real  and  personal,  i.  vide 
etiam  Wood  v.  Hwitingford,  T.  1796; 
3Ves.  131. 

25.  Bill  for  further  assurance  under  a 
covenant  coutained  in  a  deed,  which  was 
defective  and  void,  dismissed,  for  the  co- 
venant goes  along  with  the  estate,  and 
falls  with  the  conveyance.  Fursaker  v. 
Robinsouj  M.  I7l7.  Pre.  Ch,  4T!^.  Gilb, 
Eq.  Rep.  139. 


COVENANT  I. 


S97 


26.  A.  devised  certain  landff  to  his  ton 
B.  for  life,  remainder  to  B.'s  first  and 
otiier  sons  in  tails,  remainder  to  testator's 
second  and  third  sons,  &c.  with  power 
for  any  of  his  sons  to  make  a  jointure,  not 
exceeding  400/.  per  ann.  B.  on  his  mar- 
riage, covenanted  to  settle  400/.  per  ann,^ 
clear  of  all  taxes.  A  settlement  was 
made,  with  a  covenant,  that  if  the  lands 
should  fall  short  of  400/.  per  ann.^  B. 


would  make  iif  the  deficiency :  Held,  that  sons  in  tail.     B.,  on  his  marriage,  cove 


the  settlement  was  intended  as  an  execu- 
tion of  the  power,  and  the  covenant  to 
make  it  a  clear  400/.  per  ann.  was  a  mis- 
take. Lady  Londonderry  v.  Waynty  H. 
1763.     Amb.  424.     2  Eden  170. 


with  covenant  for  further  assurance,  and 
became  bankrupt.  His  assignees  were 
held  bound  by  the  covenant,  though  no 
recovery  was  suffered.  Pye  v.  Daubuzy 
£.  1792.     3  Bro.  C.  C.  395. 

■(d)  ExecutiJf  as  being  satisfactorily 

performed* 

28.  A.  covenanted  on  his  marriage  to 
purchase  and  settle  lands  of  200/.  per 
ssnn,  as  a  jointure  for  his  wife,  and  to  the 
imrst,  &c.  sons  of  tUit  marriage.  He  pur- 
chased the  landa,  but  made  no  settlement ; 
and  on  his  death  they  descended  to  his 
oldest  son.  Decreed,  that  the  lands  de- 
s<ccnded  were  a  satisfaction  of  the  cove- 
nant of  A.  WUcocJcs  V.  Wilcocksy  T. 
X706.     2  Vern,  558. 

29.  Where  there  is  a  covenant  to  con- 
vey land)  and  the  money  is  paid,  a  jrtdg- 
rxicnt  confessed  to  a  creditor  between  the 
time  of  the  covenant  and  the  conveyance 
shall  not  affect  the  purchaser,  because 
the  land  shall  be  considered  as  sold  from 
the  time  of  the  covenant.  Peach  v,  Win^ 
Chelsea^  1715.  10  Mod.  468.  But  a  mort- 
gagee without  notice  of  the  covenant  shall 
hold  against  the  covenantee,  for  his  mo- 
ney is  lent  upon  the  credit  of,  the. land, 
and  attaches  upon  it.  Finch  v.  Ld^  Win- 
Chelsea^  T.  1715.     1  P.  W.  279- 

30.  Covenant  to  leave  a  wife  620/.,  the 
husband  died  intestate.  The  wife's 
share  exceeded  620/. :  Held  a  satisfac- 
tion of  the  covenant.  Blandy  v.  Wid^ 
more,  T.  I7l6.  1  P.  W.  324.  2  Vern. 
709.  Both  the  printed  and  MS.  state- 
ments sanction  this  case  as  good  law  in 
this  court,  upon  the  construction  of  a  co- 
Tenant  Wtween  husband  and  wife  as  to 
what  one  party  is  to  have  at  the  death  of 
the  other ;  that  it  is  to  be  construed  with 


reference  to  the  circum^anco^  that  there 
is  a  claim  upon  the  property  independent 
of  the  covenant,'  and  does  not  go  upon 
ihe  accident  whether  the  wife  takes  ont 
adroinistratio  nor  not :  and  see  Garthshore 
r.  Ch^We,  post f  in  which  case  Ld.  Eldon 
reviewed  the  cases  on  this  point.  Et  vifk 
antCy  tit.  Agreement^  tv. 

3i.  A.  devised  his  lands  to  his  son  B« 
for  life,  remainder  to  his  first  and  other 


fianted  to  assure  lands  of  equal  value  to 
hhnself  for  life,  remainder  to  his  first,  &e. 
sons  in  tall.  B.  died,  and  the  lands  de- 
i^cended  to  his  eldest  son  ;  they  shall  be 
taken  in  satisfaction  of  his  covenant.    E* 


27.   Tenant  in  tail  made  a  mortgage'  of  TankervUle  v,  Cooke,  H,  J  729.  Mos. 


167.     Vide  aha  Wilcocks  r.   Wiltocks, 
ante^  pi.  28.     l>a\7S  r.  Howard,  ^o«/. 

32.  A  large  sum  was  covenanted  to  be 
laid  out  in  land  ;  it  need  not  be  laid  out 
all  at  once ;  and  if  the  covenantor  diet, 
having  purchased  lands  which  are  left  to 
descend,  it  will  be  a  satisftiction  pro  tanto, 
Lechmere  v.  Leckmere,  or  Ld.  Carlisle,  M.. 
1733.  Ca.  temp.  Talb.92.  3  P.  W.,2?8. 
Vide  Deacon  r.  Smith,  3  Atk.  323.  where 
Ld.  Hardtoickt  commented  on  this  case. 

S3.  I.  S.  on  marriage,  covenanted  to 
settle  lands  of  5001,  per  ann.  value ;  he 
afterwards  purchasca  lands  of  180/.  va< 
lue,  which  fell  to  150/.  per  ann.  They 
shall  be  a  satisfaction  pro  tanto,  accord- 
ing to  the  value  at  testator's  death ;  hot 
if  he  had  purchased  them  at  the  time  of 
the  marriage,  they  should  be  taken  as  of 
the  value  at  the  time  of  the  purchase. 
Pinndy.  Hallett,  T.  1751.  Amb.  106. 
Londonderry  v.  Wayne,  H.  1763.  2  Eden 

170.    S.  P. 

34.  L^nds  devised  to  a  wife  hre  not  a 
satisfaction  of  a  covenant  that  lands  set- 
tled on  her  are  of  a  certain  T^due,  espe- 
cially if  it  appears  that  testator  intended 
she  should  have  both  the  settled  and  de- 
vised lands.  Prime  v.  Stebbing,  f*  1752. 
2  Ves.  409. 

35.  A.  covenanted  to  lay  out  money  in 
land  to  the  use  of  himself  for  life,  re* 
niaindur  to  his  first,  &c.  sons  in  tail.  He 
bought  lands  of  the  prc8<;ribed  value,  and 
permitted  them  to  descend  to  his  eldest 
son :  Held,  a  satisfaction  of  the  cove- 
nant. So,  if  A.  covenanted  to  leave  hW 
wife  a  certain  sum,  and  died  intestate,  and 
the  widow's  distributive  share  amounts  to 
more  than  tlie  sum  covenanted,  it  shall  be 
deemed  a.satisfaction.  Davys  v.  How* 
ardy  E.  1762.    5  Bro.  P.  C.  552.  567., 
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86.  To  raakd  a  devise  or  bequest  a  sa- 
tisfactiott,  it  must  he  i^*usdem  generisy  and 
not  land  for  oioitey  or  itioaey  for  land:  it 
must  be  of  known  value,  and  indisputably 
equivalent  or  superior  both  in  gross  and 
and  annual  value  to  the  thing  to  be  per- 
formed. Broughton  v,  Errington^  E. 
1773.     7Bro.  P.  C.  12. 

37.  R.  S.y  on  marriage,  in  considera- 
tion of  1050/.  portiotti  covenanted  to  pay 
the' trustees  1500/.|  to  be  laid  out  in  land 
on  certain  trusu,  and  also  to  pay  dOO/* 
more  (or  similar  uses  if  the  lands  he 
should  purchase  would  not  produce 
2000/.^  and  to  make  up  the  deficiency 
of  2000/.|  if  any,  out  of  his  personal 
estate.  R.  S.,  soon  afler  the  marriage, 
bought  a  freehold  estate  for  2150/.  which 
was  conveyed  to  him  in  fee,  but  he  never 
paid  any  money  to  the  trustees,  nor  did 
he  make  any  settlement.  R.  S.  died,  and 
the  lands  descended  on  his  son.  De- 
creed, the  heir  should  be  bound  by  the 
covenant  of  R.  S.  to  perform  the  trusts  of 
the  setllemcnt.     Soioden  v*  Sewden^  H. 

1785.  1  Bro.  C.  C.  582.  1  Cox  I66. 
£t  vide  Lechmere  v.  Lechmere,  Ca.  temp. 
Talb.  80.  on  the  authority  of  which  this 
case  was  decided. 

38.  Proviso  in  a  settlement  that  the 
wife  shall  not  be  thereby  barred  of  any 
thing  the  husband  shall  give  by  deed,  or 
will.  He  died  intestate,  and  was  a  free- 
man of  London.  Her  share  by  the  sta- 
tute and  custom  are  not  a  satisfaction  of 
-the  covenant.     Kirkman  v.  Kirkman^  T. 

1786.  2  Bro.  C.  C.  95. 

39*  The  members  of  a  society  cove- 
nanted mutually  that  their  widows  should 
receive  annuities  from  the  society  :  tbl^ 
^hall  Dot  be  taken  in  satisfaction  oi  a 
covenant  in  a  settlement  by  a  husband 
to  pay  his  widow  an  annuity,  in  lieu  of  all 
claims  on  his  personal  estate.  Rhodes' 
v.  Bhodesy  E.  1790.     1  Ves.  jun.  OCy. 

40.  A.  covenanted  by  his  marriage  set- 
tlement, in  the  event  of  his  death,  (leav- 
ing his  wife  surviving  and  children)  with- 
in six  months  after  his  decease  to  convey, 
pay,  <&c.  one  dear  moiety  of  all  such 
real  and  personal  estate  as  he  should  bo 
seised  and  possessed  of,  or  entitled  to  at 
his  decease.  Upon  his  death,  leaving  a 
child  and  grandchild,  bis  widow  admi* 
nistered  and  claimed,  as  against  the  next 
of  kin,  io  addition  to  the  moiety  under 
the  covenant,  one-third  of  the  residue  of 
her  husband's  personal  estate,  under  the 


Though  the  professed  object  of  A.'s  co- 
veoant  was  to  provide  for  his  intended 
wife  and  children,  there  was  ho*  provi- 
sion expressly  for  the  issue,  and  it'  was 
competent  to  the  father  ip  his  life-time, 
or  at  his  death,  to  disappoint  e\wy  ex* 
pectation  of  what  the  issue  were  to  de- 
rive immediately  from  him,  and  the  hope 
that  the  wife  taking  an  interest  frem  her 
husband  might  be  enabled  to  provide  for 
them,  cannot  be  called  a  provision,  but 
it  shows  that  the  parties  had  contem- 
plated that  the  issue,  if  any,  would  be 
the  next  of  kin ;  the  period  of  lime  also 
specified  in  the  covenant,  viz.  six  months, 
has,  in  cases  of  satisfaction,  been  consi* 
dered  material,  but  in  cases  of  perform* 
ance  little  regard  has  been  paid  to  U 
by  the  court.  In  Blandy  v.  Widmore, 
(2  Vern.  709.  1  P.  W.  324.)  the  next  of 
kin  were  not  children ;  but  Ld.  JCsjsjkmu 
in  Devese  o.  Pontet,  Pre.  Ch.  240.  (n.) 
said,  that  in  Blandy  o.  Widmore,  there 
was  a  legal  performance  of  ihe  covenant. 
In  that  case  the  court  must  have  nnder* 
stood  the  intention  to  be,  that  if  the  wiib 
took  a  share  of  the  personalty,  such 
share  would  satisfy  her  in  the  construc- 
tion of  the  covenant  as  between  husband 
and  wife,  the  rather  as  the  analogy  is  to 
be  collected  from  Wilcocks  v.  Wilcocks, 
r2  Vcrn.  558.)  It  is  now  settled,  that  if 
tliere  is  a  covenant  to  buy  and  settle 
lands '  upon  the  first  and  other  sons  in 
tall  male,  a  purchase  of  less,  equal,  or 
greater  Value,  taking  the  conveyance  in 
fee,  shall  be  held  in  performance  and 
satisfaction,  and  that  is  proved  by  Sow- 
den  V.  Sowden,  (1  Bro.  C.  C.  582.  1  Cox 
165.)  In  Lechmere  v.  Ld.  Carlisle,  Forr. 
80.  it  was  truly  said,  that  a  mati  cannot  at 
once  find  all  tiie  land  he  has  covenanted 
to  buy.  In  this  case  the  wife  adminis- 
tered, and  what  came  to  her  hands  *  was 
liable  to  all  debts  remaining  unsatisfied 
in  the  course  of  a  year ;  if  she  couldonly 
take  it  as  administratrix,  she  could  not 
take  it  as  wife.  According  to  Ld.  Thur* 
loWf  in  Kirkman  v,  Kirkman,  2  Bro.  C.  C. 
132.)  if  the  wife  and  issue  take  by  the 
law  some  interest  in  the  personal  cstatis 
of  the  covenantor,  if  he  died  intestate,  the 
construction  of  the  covenant,  uyon  the 
whole  intention  between  such  parties, 
should  be,  that  the' property  the  wife 
vrould  thereby  take,  should  be  applied  in 
performance  of  the  covenant  ;«nd  it  seems 
to  have  been  decided,  that  a  roan  requir- 


atatute  of  dislribotiODS*     JPer  Ld.  Ch,  I  ed  to  do  something  actively  should    bo 
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considered  as  performing  his  covenant 
by  a  passive  permission  of  the  descent  of 
an  estate,  which  prima /acie.  and  withont 
the  presumption  of  the  court,  cannot  be 
considered  an  act  according  to  his  cove- 
Dant.     In  Lee  v.  D'Aranda,  (3  Atk.  419- 
1   Ves.  1.)  Ld.  Hardwicke  thought  the 
wife's   being  administratrix   was   by  no 
means  the  leading  point  on  which  the  case 
was  to  be  decided ;   be  said  it  was  like 
Blandy  o.  Widmore,  there  was  no  breach 
io  the  hosband's  life*time  as  there  was  in 
Oliver  «.  Brickland,  (cited  3  Atk.  420. 
422.)  and  that  the  distinction  that  the 
covenant  in  the  case  before  him  was  to 
pay,  and  in  Blandy  v.  Widmore,  to  leave, 
^as  too  slight  to  differ  the  judgment  of 
the  court;  and  Ld.  Ch.  said,  he  should 
have  regretted  to  find  that  in  the  one  case, 
the  wife  not  taking  administration  she  is  to 
have  both,  bat  if  ou  behalf  of  her  children 
she  takes    administration    she  is  not  to 
have  both.     Those  cases  are  distinct  au: 
tborities,  that  where  a  husband  covenants 
to  leave  or  to  pay  money  to  a  person, 
who,  independent  of  that  engagement,  Vs 
entitled  to  a  provision  by  law,  the  con- 
struction is  to  be  with  reference  to  that, 
and  the  alight  difference  between  leaving 
and  pitying,  or  whether  within  three  or 
six  months,  is  not  attended  to,  for  the 
year  allowed  to  executors  and  administra- 
tors is  only  for  convenience,  and  does  not 
postpone  the  vesting  of  the  fund.     The 
casea  of  Blandy  v*  Widmore,  and  Lee  v« 
D'Aranda,  stood  without  imputation  till 
Hayoes  o.  Micoe,  (l  Bro.  C.  C.  189.) 
where  testator  had  bound  himself  to  leave 
his  Wife  300f.  to  be  p'tid  in  one  month  af- 
ter his  decease,  and  by  his  will  ho  gave 
her  500^.  to  be  paid  within  six  months 
after  his  decease.    Ld.  Thtrlow  at  first 
found  difficulty  in  saying  the  legacy  should 
not  be  a  performance,  or  if  not  a  satisfac- 
tion, and  to  distinguish  it  from  the  last 
mentioned  cases,  but  after  a  strong  incli- 
nation  to  hold  it .  a  satisfaction,  he  was 
obliged  to  consider  whether  it  was  a  per- 
formance, being  of  opinion  that  if  not  a 
satisfaction  it  was  not  a  performance,  and 
that  according  to  Clarke  v,  Sewel,  (3  Atk. 
d6.)  and  other  cases,  if  the  party  was  a 
mere  sti^nger,  the  difference  of  the  time  of 
payment  was  not  enough  to  show  the  one 
was  a  debt  and  the  other  a  bounty ;  the 
difference  is  vtry  slight,  but  Ld.  IViW' 
l4m    thought  it  sufficient  to   determine 
khat  the  latter  provision  was  not  a  satis- 
^dion.    Thus  tho  authority  of  Blandy 


V.  Widmore,  and  Lee  ta.  D'Aranda,  re-* 
mains  as  yet  unshaken.  In  Couch  o. -. 
Stratton,  (4  Ves.  391.)  the  judgment  waa 
very  short,  but  Ld.  Ch.  took  It  to  mean 
that  the  covenant  was  entire*  The  judg- 
ment that  resorts  to  the  entirety  of  the 
covenant  against  satbfaction,  seems  to 
admit  that  it  is  questionable,  whether  if 
that  circumstance  had  not  occurred,  the 
judgment  ought  not  to  be  otherwise.  It 
dees  not  contradict  the  former  cases  or 
mean  to  shake  them.  Ld.  Ch.  said,  if 
this  case  at  ^all  differs  from  Blandy  v. 
Widmore,  and  Lee  v.  D^Aranda,  It  goes 
further  than  they  do,  for  considering  them 
as  cases  of  covenant  for  a  stipulated  sum, 
and  an  intestacy,  and  latter  cases  as  cases! 
for  a  stipulatej  sum,  and  a  legacy,  which 
prima  facie  imports  a  bounty  and  an 
intention  of  kindness  absent  in  the  case 
of  intestacy,  this  is  a  case  in  which  the 
covenantor,  regarding  his  intended  con? 
nection  as  productive  of  issue,  and  that 
;the  rights  of  both  his  wife  and  children 
upon  an  intestacy  would  be  fixed  by  law, 
decs  not  covenant  to  leave  or  order  his 
executors  to  pay  her  a  particular  sum,  but 
says  he  will  silter  the  proportion  in  which 
his  widow  and  his  children,  or  if  none, 
his  next  of  kin,  shall  take  his  property. 
There  certainly  was  no  provision  Yor  the 
issue,  but  issue  being  in  contemplation, 
means  were  to  be  used  to  provide  for 
them,  or  to  enable  others  so  to  do.^—- 
Whatever  is  tho  doctrine  upon  a  will,  as 
stated  in  Pickering  v.  Ld.  Stamford^  (2 
Ves.  jun.  2ri.  581.  3  Ves.  33i.  492.) 
which  is  an  authority  that  the  widow  is 
not  barred  in  such  case,  because  the  inten- 
tion was  to  bar  her  from  her  thirds,  for 
the  sake  of  persons  under  that  instrument 
to  take  tho  residue;  his  Lordship  did 
not  know  that  it  would  apply  to  a 
marriage  settlement,  for  soon  after 
Blandy  v.  Widmore,  upon  a  marriage 
settlement,  tho  direct  contrary  was  held 
in  Davila  v.  Davila,  (2  Vern.  724.)  that 
the  true  meaning  of  such  an  agreement 
between  husband  and  wife  was,  that  tha 
wife  receiving  that  sum  of  money,  shopid 
consider  herself  as  not  having  survived 
her  husband.  It  is  not  natural  upon  a 
marriage  agreement,  contemplating  the 
rights  upon  tho  marriage,  and  the  dissolii- 
tiun,  to  suppose  an  intention  that  the 
widow  should  tnke  bo(h,  neither  is  it 
natural  that  the  husband  should  iutrnd  to 
give  his  widow  one  moiety  as  against  his 
children,  and  that  tho  statute  should  also 
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gito  her  as  aguinst  tboni,  one  third  more 
than  would  have  been  supiilied  to  the 
children  passively  under  an  intestacy ;  be- 
sidesy  there  is  a  material  difference  be- 
tween a  sum  of  money  secured  by  cove- 
nant, abd  given  by  will,  and  a  proportion 
of  effects  given  by  covenant,  and  accruing 
by  intestacy,  especially  if  the  proportiob 
under  the  covenant  is  a  proportion  of  ef- 
fects constituting  u  residue ;  Ld.  Cb.  said, 
if  he  was  not  .to  take  the  husband  to  bo  a 
purchaser  for  his  issue,  still  it  is  to  be  re- 
garded, that,  in  Blandy  t7.  Widmore,  Lee. 
V,  D'Aranda,  and  Davila  v*  Davila,  the  sa- 
tisfaction was  out  of  a  residue  which  did 
not  go  to  the  children.  This  being  a  mix- 
ed case  of  real  and  personal  estate,  an- 
other question  might  arise,  whether  this 
provision  is  in  bar  of  dower^  His  Lord- 
ship said,  if  it  were  necessary  to  decide 
that,  It  most  be  decided  as  if  a  bill  had 
been  filed  immediately  upon  the  death, 
calling  on  the  heir  to  convey  in  fee  one 
moiety  of  the  real  estate,  and  also  to  as- 
sign by  metes  and  bounds  one  third  of 
the  oilier  moiety,  and  the  true  question 
then  is,  whether,  upon  the  whole,  it  was 
not  intended  to  be  a  provision  which,  in 
every  view,  the  widow  was  to  have  as  be- 
tween her  and  her  husband,  his  heirs, 
executors,  and  administrators ;  Ld.  Ch. 
thought  the  case  might  be  so  taken  if  then 
before  him.  His  Lordship,  in  constru- 
ing tlie  present  settlement,  felt  himself 
bound  to  consider  what  would  have  been 
the  case  if  the  wife  had  died  intestate, 
and  her  son  had  received  the  distributive 
share  of  her  property  ;  it  would  then  have 
been  impossible  to  have  got  this  case  out 
ofBlandy^. Widmore, and  Leer.  D'Aran- 
da, which  ought  to  weigh  in  considering 
the  eifect  of  this  instrument.  Upon  the 
whole,  Ld.  Cb.  said,  it  was  not  the  inten- 
tion tliat  the  widow  sheuld  have  more 
tbau  one  half  under  the  circumstances 
that  have  happened,  and  accordingly  she 
must  be  declared  entitled  to  a  moiety  of 
the  residue  of  the  personal  estate.  Garth- 
shore  v.  Cfialie,  M.  1S04. 10  Ves.  1.  Vide 
Goldsmid  r.  Goldsmid,  t  Swanst.  211. 
1  Wib.  140.    Wathen  o.  Smithy  4  Madd. 

41.  A  covenant  in  a  marriage  settle- 
/fpcMit  to  settle  leasehold  estates  In  trust 
ipr  such  persons,  and  such  and  the  like 
tfslates,  ends,  intents, .and  purposes,  as  fur 
as  ihe  Jaw  will  allow,  as  were  declared 
concerning   rcr4  estates,  limited   to  the 


by  giving  the  absolute  interest  in  the 
leasehold  estates  to  the  first  tenant  in  pos- 
session, having  attained  the  age  of  21. 
Lincoln  v.  Newcoitkj  E.  1806.  12  Ves. 
218.  Vide  Vaughan  v.  Burslem,  3  Bro. 
C.  C.  101.  Foley  v.  Burnell,  1  Bro.  C. 
C.  274.  See  the  report  of  this  -case  ou 
the  first  hearing,  poitp  tit.  Marriage^  i. 

42.  There  is  a  dbtiaction  between  a 
trust  making  a  direct  gift,  and  a  covenant 
by  articles  to  be  executed,  but  not  be«  • 
tween  a  covenant  upon  consideration  of 
marriage,  and  an  executory  trust  by  wilK 
S.  C.  ib.  230. 

43.  G.  by  marriage-articles,  covenadt- 
ed  that  if  he  died  in  his  wife's  life-time, 
his  executors  should,  within  three  months 
after  his  decease,  pay  his  wife  3000/. 
He  died  in  his  wife's  life-time,  and  be- 
queathed his  personal  estate  to  4  execu- 
tors, (all  of  whom  either  died  or  renoun- 
ced,) and  directed  them  at  a  certain  pe- 
riod after  his  death,  to  divide  his  proper- 
ty in  such  ways  and  proportions  as  they 
should  think  right:  Held, that  the  pro- 
perty was  divisible  according  to  the  sta- 
tute, as  in  a  case  of  absolute  intestacy. 
The  M.  R.  recognised  the  cases  of  Blan- 
dy e.  Widmore,  1  P.  \V.  324.  Garth- 
shore  e.  Chalie,  10  Ves.'l.  and  distinguish- 
ed the  present  from  the  cases  of  Haynes 
r.  Micoe,  1  Bro.  C.  C.  129.  and  Devese  r» 
Pontet,  Pre.  Ch.  240.  (n.)  i  Cox  188.  be- 
cause there  the  question  was,  what  was 
to  be  the  effect,  not  of  intestacy,  but  of 
testacy.  The  enquiry  in  the  pre>ent  case, 
said  his  Honour,  is  not  whether  the  pay- 
ment of  the  distributive  share  is  a  satis- 
faction, but  whether  it  is  a  performance ; 
between  these  there  is  an  important  dis- 
tinction ;  satisfaction  refers  to  intention, 
and  is  something  different  from,  and  sub- 
stituted for,  the  substance  of  the  contract, 
and  the  question  in  cases  of  that  kind  is, 
whether  the  thing  done  was  intended  as  a 
substitute  for  the  thing  covenanted  for. 
But  with  reference  to  performance,  the 
questions  are,  has  that  which  was  contract- 
ed to  be  given,  been  given  ?  what  was  con- 
tracted to  be  given  ?  a  certain  sum ;  aud 

i  IT  what  event  ?  the  husband's  death.  The 
widow's  distributive  share  is  therefore  a 
performance  of  the  covenant.  Goid- 
smU  v.  Goldsmid,  E.  18(8. 1  Wils.  140. 
1  Swanst.  211. 

44.  Covenant  by  husband  on  marriage 
to  pay  to  the  wife  1000/.  six  months  uf- 


{tTh\  and  other  son^i  in  tail  male,  with  se-  ter  his  decease.   By  hit  wili  be  gives  her. 
v^^r^yiyiajiiriers  over,  was  held  executed  |  f 000/.   payable  three  months  after  hts 


COVENANT  I. 

Exteulcd.— Executory. 


tfl 


decease  I  And  after  ccrtarn  specific  le^a* 
ci6f,  directs  the  residue  of  his  real  and 
persoual  estate  to  be  sold,  aad  p;iy  there- 
out all  his  debts  and  legacies ,  aird  pay  the 
iiKtrett  on  the  residue  to  his  wife  for  life, 
or  antrl  liar  second  marriage,  vith  a  li* 
mitation  over  on  her  deatli  or  marriage. 
The  legacy  held  to  be  a  satisfaction  of  the 
covenant.  Watken  v.  Smith,  T.  1819* 
4  Madd.  S'25.  Vide  liaynes  v.  Mico, 
1  Bro.  C.  C.  129.  Gurthshore  v.  Chfllio, 
10  Vte.  9.  Goldsmtd  v.  Ooldsmid,  I 
Swaiist.?tK     1  Wils.   140. 

45.  A  bond  for  the  performauce  of  a 
covenant  to'  pay  an  annuity,  until  a  per<* 
son  shall  be  in  the  enjoyment  of  u  be- 
nefice which  he  tui$;bt  hold  during  his 
life,  of  tlie  yearly  value  of  600/. ;  held  to 
be  satisfied  by  his  induction  to  a  li^'ing  of 
that  value^  although  accompanied  by  a 
bond  to  resign  4n  favour  of  either  of  two 
sons  of  the  patron,  when  qualified  to  take 
it  $  in  consequence  of  which  the  resigna- 
tioii  afterwards  actually  took  place.  Hou>' 
latt  V.  Rowlati,  H.  1820.  1  Jac.&  Walk. 

280. 

{fi)EjDtcutory,  as  remaining  to  be  done. 

46.  I.  S.  bought  an  estate  of  A.  who 
gave  bim  a  bond  to  sofior  a  recovery 
within  three  years,  or   to  return  him  his 


49.  A,  having  covenanted  in  his  miN 
riagc  nrticlci  to  pay  10,000/.  six  months 
after  his  death,  and  being  under  the  in** 
tluence  of  a  fourth  wife,  when  very  old 
and  infirm,  the  covenantee  would  have 
obliged  him  to  pay  the  money  presentlyi 
or  find  security,  but  the  court  would  not 
alter  the  original  agreement  of  the  par* 
ties.  E.  of  WarriMgtdn  v.  Langkam^ 
H.  1698.  Pre.  Ch.  89. 

60,  In  articles  there  was  a  covenant  to 
covenant  iu  the  conveyance  that  the  lands 
wore  free  from  incumbrance.  This  is 
not  A  covenant  that  the  lands  are  free^ 
and  if  auy  incumbrance  is  discovered  be- 
tween the  executiou  of  the  articles  and 
of  the  conveyance,  whereof  the  party  had 
00  notice,  that  shull  be  discharged  before 
tlic  sealing  of  the  conveyance,  as  the  con* 
oealmcut  of  it  would  be  a  fraad,  though 
against  all  incumbrances  discovered  af« 
terwards,  there  is  only  the  party's  own 
covenant  to  protect  a  purchaser.  VaH€ 
v.  Ld.  Bernard,  T.  1708.  Gilb.  Eq. 
Rep.  6. 

51.  A.  tenant  for  life,  reipainder  to  hit 
first  and  other  sons  in  tail ;  remainder  to 
B.  for  lifs  ;  remainder  to  his  first  and 
other  suns  in  tail ;  remainder  to  C.  with 
a  power  to  B.  after  A.'s  death,  without 
issue,  to  make  a  jointure,     B.  married  in 


money  upon  are-conveyance.  A.  tender-   the  life  of  A. and  before  marriage  cove- 
ed  a  recovery,  but  bofure  it  was  sufTererod,'  nanteJ  10  make  a  jointure,  and  to  execute 

^_j_  ^  ,..•,  .^  .f      i     •     hij  p^^^uj.  ^hea  in  possession*    A.  died 


a  third  person  made  a  title  to  the  land, 
wliereopon  I.  S.  brought  his  hill  for  the 
pttrchase*money,  but  the  court  could  not 
relieve  him,  foi  having  consented  to  take 
the  bendy  he  must  resort  to  A.'s  co%'cnant 
against  kicombrauces.  Maynard'^s  Ca. 
E.  1676.  "Z  Freem.  42. 

47.  Under  a  devise  of  land  fi>r  pay- 
ment dfdebtSy  a  covenant  entered  into  by 
the  devisor,  when  just  of  age,  and  a  stu- 
dent at  Cambridge,  to  pay  his  sister's 
portioD,  thoQgh  taken  by  surprise,  slnll 
be  performed.  Ld.  HoUis  v.  Lady  Carr, 
li.  I6S6. 1  Vem.  431. 


of  lands  to  be  afterwards  purchased  is 
veid  at  law,  unless  there  be  some  new  act 
to  be  done ;  yet  it  seems  that  a  covenant 


to  settle  lands  of  such  a  value  will  charge       53*  A  covenant  to  pay  money  on  fai« 


after-purchased  lands,  though  the  cove 
nantor  had  none  at  the  time  of  the  cove- 
mot.  Took  V.  Haitingsy  E.  1689. 2  Vern. 
97.  In  Deacon  v.  Smith,  3  Alk.  529. 
this  ease  is  questioned  by  Lord  Hard- 
wicke.  See  S,  C.  ante^  tit.  A^reemetit. 
pK  10. 
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without  issue,  and  B.  survived,  but  died 
without  making  a  jointure.  B's  widow 
brought  a  bill  against  C.  to  have  a  join* 
lure  made,  because  B«  surviving  A.  might 
have  executed  his  power,  and  might  have 
covenanted  so  to  do.  Decreed,  Alfora 
y.  Afford,  l70i;.Gilb.  Eq.  Rep.  167. 

52.  A.  agreed  for  a  valuable  considera* 
tion  to  convey  lands  to  W.  and  after* 
wards  confessed  a  judgment  to  J.  N. 
If  the  money  paid  by  J.  N,  be  anywise 
adequate  to  the  value  of  the  land^  It 
binds  the  land  in  equity,  and  defeats  the 


48.  Thougli  a  covenant  to  stand  seised  '  j<idgment.     Secus,  of  a  mortgage  or  of  a 


purchaser,  without  notfce  of  a  covenant. 
Finch  V.  Ld,  WiucheUea,  T.  1715,  1  P, 

'\v.  277. 


lure  of  issue  of  A.  generally,  is  good* 
Pinbury  v.  Elkin^  1  P.  W.  366. 2  Vera, 
758.  766.  Pre.  Ch,  483. 

34.  A  covenant  to  make  such  a  title  at 
vendee's  counsel  shall  approve,  means  no 
more  than  to  make  a  good  title.  Lewi$ 
v.  Ld  Lschmere,  T.  1722. 10  Mpd,,  i)05. 
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Executary^^how  created^  on  whom  binding. 
*fhe  court  will  not  relieve  against  a  Tove-  tbereon.  Fergui  v.  GcmcefH.  1803*  1  Sclu 


nant  where  on  the  performance  or  non- 
performance of  tho  act  to  be  done  or 
omitted,  the  party  is  to  pay  a  sum  by 
way  of  liquidated  damages.  Vide  Small 
r.  Fitzwilliam,  Pre.  Ch.  102,  Woodward 
V.  Giles.  2  Vern.  1 19-  Bast  India  Com- 
pany V.  Blake,  Finch  117.  Ponsonby  v, 
Adams,  6  Bro,  P.  C.  417.  Rolfe  v.  Pat- 
terson,  6  Bro,  P.  C.  470.     Lowe  v.  Pc- 


&  Lef.  107* 

(f)  How  created^'-'^here,  on  toJunn  bind' 
ing^^^nd  to  whose  Advantage. 

60.  The  words,  '^  I  do  oblige  myaelf, 
my  heirs,  executors,  and  administratorsy 
to  warrant  and  for  ever  defend,  SicJ* 
amount  to  the  same  as  ^  I  covenant,  &€•** 


ters,  4  Burr.  2228.     Legard  v.  Hodges,  |  Many  other  words  4n  a  deed  will  amount 
a  Bro.  C.  p.  534.     And   that  the  court  |  to  a  covenant,  besides  the  word  '<  cove- 
will  relieve  where  the  penalty  is  intended 
merely  to  secure  tho  enjoyment  of  a  col- 
lateral object,  vide  Slowman  v.  Walker, 

1  JBro.   C.  C.   418.     Hobson  r.  Trevor, 

2  P.  W.  191.  Parker  ».  Wilson,  10  Mod. 
517.  Chilliner  v,  Chilliner,2  yos.528. 

55,  Covenant  in  consideration  of  mar- 
riage to  settle  lands  on  husband  and  wife, 
and  the  issue  male  of  the  marriage,  re- 

.mainder  to  the  brothers  of  the  husband. 
Equity  will  enforce  this  covenant,  and 
not  put  the  party  to  an  action  of  covenant 
in  the  trustees'  names.  Vernon  v.  Vernon 
T.  1730.  2  P.  W.  594.  W.  Kel.  9. 

56.  If  a  man  covenants  to  lay  out  mo- 
ney in  land  generally,  and  devises  his 
real  estate  before  he  has  made  such  pur- 
chase«  the  money  agreed  to  be  laid  out 
will  pass  to  the  devisee.  Green  v.  Smith, 
M.  1738.  1  Atk.  572. 

57'  A.  on  marriage  covenanted  that  he 
would,  by  will,  or  some  good  assurance, 
grant  to  B.  his  wife,  or  to   her  mother,  1 

1000/.,  but  he  died  intestate  without  so  1  for  his  life,  to  pay  all  his  father's  debts, 
^oing,    B.  under  this  covenant  is  enti-    snd  to  maintain  bis  mother,  who  lived 


nant,"  as  **  I  oblige,  agree.** 

V.  Codriagton,  T.  I7o0.  I  Ves.  516. 

61.  The  words  '<  grant''  and  ^' demise'' 
are  implied  covenants,  with  this  disiine- 
tion,  that  if  there  are  covenants  in  the 
same  deed  from  the  same  person,  by 
which  he  covenanta  in  a  more  restrained 
manner,  that  will  restrain  the  general 
effects  of  those  words.  Sidtem  v.  Md* 
huiskj  M.  1754.  Amb.  250. 

62.  A.  borrowed  money  on  mortgage 
of  his  wife*s  lands,  and  they  both  joined 
io  a  fine.  The  mortgage  shall  he  paid 
out  of  A.'s  personal  assets,  because  of 
his  covenant  in  the mortgage ;  bnl  it  shall 
be  postponed  even  to  hit  simple  contract 
debts.  Tate  v.  Austen^M.  1714.  t  P.  W. 
264.  2  Vern.  689.  Secus,  where  the  nso- 
ncy  was  borrowed  to  pay  the  wife's  debts 
dum  sola.  Lewi$  v.  NangU,  M.  1772. 
Amb.  150.  2  P.  W.  6«4.  (n.) 

63.  A  son  taking  his  father's  estate, 
covenanted  to  allow  him  500/.  per  ann 


tied  to  the  1000/.,  but  not  to  a  distribu- 
tive,share  of  A.'s  personal  estate  also,  if 
more  than  the  1000/.,  for  it  is  not  a  debt 
of  the  husband,  but  only  intended  to  se- 
cure a  provision  for  the  wife.  I^ee  v. 
Co;c  or  D'Aranda,  H,  1746.  3  Atk.  419. 
1  Ves.  1. 

58.  Bill  for  a  discovery  in  aid  of  an 
action  of  covenant.  Plea,  a  clause  la 
the  articles  to  refer  all  disputes  to  arbi- 
tration ;  overruled.  A  mere  covenant 
te  refer  is  no  bar  to  an  action,  as  an  ex- 
press agreement  would  be  that  there 
should  be  no  suit.  Parties  may  so  agree, 
and  it  is  every  da3r*s  practice.  Mitchell 
V.  Harris,  T.  1793.  2  Ves.  jun.  132. 

59*  A.  covenanted  to  indemnify  lands 
settled  on  B.  from  certain  debts,  the 
interest  of  which,  aAer  A.'s  death,  B. 
was  obliged  to  pay  ;    Held,  that   B.  was 


separate  from  lier  husband  by  consent. 
The  mother  is  not  obliged  to  live  with 
her  son,  but  the  souls  bound  by  his  cove- 
nant to  make  her  an  allowattce,  and  the 
court  decreed  her  200/.  per  mm.  DutUm 
V.  Dutton,T.  1715.  4  Vin.  178.  pL  18. 

64.  A  long  term  being  vested  tn  a  hoai 
band  in  right  of  his  wife,  he  grunted  n 
lease,  and  afterwards  borrowing  noney 
pf  the  lessee,  he  covenanted  to  grant  bun 
a  further  term :  Held,  a  good  dispoaitioil 
of  the  term  in  equity,  and  that  the  toye* 
nant  was  such  a  liert  as  bonnd  the  right  la 
other  hands.  Steed  v.  Cragh,  T.  172$.  9 
Mod.  42. 

65.  A.  the  father,  and  B.  the  son,  co* 
venanted  to  settle  land  en  B.  end  hk 
wife,  and  their  issue,  remainder  to  a 
nephew  in  fee.  B.  and  bis  wife  died  'with- 
out issue.     If  the  father  and  son*  heid  aa 


entitled  to  come  agakist  A.'s  estate  for  I  interest  in    the  land,  the  nephew  may 
ihe  sums  so  paid|  together  with  interest  |  compel  a  performance ;  but  n  the  father 
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^fl  the  sole  interest,  the  limitation  to  the 
nephew  being  V4iluutary,  is  not  support- 
ed by  the  consideration  of  that  marriage, 
or  of  the  marriage  portion.  Osgood  v. 
Strode^  A|.  IT'24.  2  P.  W.  245.  10 
Mod.  533. 

66.  Though  it  mny  be  a  question  whe- 
ther the  child  of  a  freeman,  upon  a  suita- 
ble portion,  may.  release  her  orphanage 
yhaie  to  her  father,  yet  when  such  child 
or  her  husband  covenants  to  relase  to 
the  executors,  aAer  the  freeman's  death, 
it  is  good^  and  equity  will  execute  the 
covenant.  Cox  v.  Bditha^  C.  1725.  2 
P.  W,  272. 

67*  Husband  and  wife  covenanted  by 
mortgage  in  1692,  to  levy  a  fine  in  Caster 
Term  following ;  the  fine  was  not  levied 
till  Trinity  term,  1695  ;  for  10^.  more 
they  joined  in  a  conveyance  of  the  equity 
of  redemption,  and  covenanted  that  the 
iil^e  should  be  lo  the  uses  of  the  last 
deed  :  Held,  that  the  covenant  in  1695 
was  good  and  binding  on  the  husband 
and  wife,  and  that  the  former  deed  might 
be  laid  out  of  the  case,  as  the  covenant 
under  it  for  levying  the  fine  in  Easter 
Term  was  not  strictly  pursued.  FleeU 
toood  V.  Temphman,  M.  1740.  2  Atk. 
79.    Barn.  187. 

68.  A  bishop,  by  covenanting  to  pay  all 
charges,  does  not  subject  himself  to  pay 
land-tax,  because  he  cannot  bind  his  suc- 
cessors.    SecuSf  in  the  case  of  an   indi- 


entered  into  with  a  third  person*    Eip» 
Richardson,  T.  1 807.     1 4  Ves.  1 87. 

# 

(g)  Non-ptrformanct  and  Relief. 

73.  A.  on  the  marriage  of  his  son  B. 
covenanted  to  settle  lands  to  the  use  of 
B.  for  life,  remainder  to  the  heirs  male 
of  his  body.  B,  died,  leaving  a  son,  who 
brought  his  bill  against  A.*s  executor  for 
performance  of  this  covenant.  Dismissed : 
for  B.  being  executor  of  A,,  he  might 
have  satisfied  himself  for  the  breach  of 
this  covenant,  eras  tenant  in  tail;  if  the 
estate  liad  been  settled,  he  might  have 
barred  his  son.  Conn  v.  Cann^  Kf .  l687». 
I  Vcrn.  480. 

74.  To  a  bill  for  performance  of  a  co« 
venant  with  A.,  for  the  benefit  of  B.,  A. 
must  be  made  a  party.  Cooke  v.  Cooke^ 
H.  1688.    2  Vern.  36. 

75.  Bill  for  performance  of  a  cove* 
nant,  whereby  plaintifl*  was  to  have  a  pit 
in  defendant's  ground  for  digging  black 
stonesi  Dismissed,  upon  proof  that  de- 
fendant and  his  ancestors  had  had  a  pit 
there  more  than  60  years.  ScoUJieid  v. 
Whitehtad,  M.  1688.     2  Vern.  36. 

76.  A.  tenant  for  life,  remainder  ijo 
the  heirs  of  his  body,  covenanted  not  to 
suffer  a  recovery :  he  did  suffer  a  reco- 
very, and  devised  the  lands.  The  lands 
devised  are  not  affected,  though  the  co- 
venam  is  good  to  bind  the  assets;  and 
such  covenant  being    at  first    accepted, 


▼idual  who  can  bind  his  heirs.     M.  of\  equity  ought  not  to  alter  it.     Coilins  v. 
Blandford  v.  D.  of  Marlborough,  or  Bp^  Ptummer,  H.  1708.     1  P.  W.  107.  Oijb. 


of  Oxford  V.  Wise,  E.  1743.  2  Atk.  542. 

69*  Covenant  in  a  settlement  that  what- 
ever should  come  to  the  wife  from  the 
mother,  '^  or  otherwise,^'  should  be  bound 
by  the  settlement.  This  covenant  is  con- 
fined to  what  comes  from  the  mother, 
and  extends  not  to  what  may  iinoxpect- 
My  come  aliunde.  Wiiiiam  v.  Williams, 
E.  1782.     1  Bro.  C,  C.  152. 

70.  A.  purchased  an  estate  in  mort- 
gage, and  covenanted  to  discharge  the 
mortgage.  Ho  is  bound,  and  his  per- 
sonal estate  shall  not  exonerate  the  real 
estate  charged.  Twedddl  v.  TweddtU, 
E.  1786.     2  Bro.  C.  C.  lOl.  152. 

71  •  A  male  infant  married  an  adult 
female,  wlio  by  settlement  covenanted 
Ihat  her  estate  should  be^  to  certain  uses. 
He  is  bonod  by  her  covenant.  Slo^omb 
V.  GhM,  H.  1789.    2  Bro.  C.  C.  545. 

72.  Mo  action  of  covenant  will  lie  by 
a  person  for  wbost  b^Mfit  a  covenant  is 


Ch.  252.  Bosvil  v.  Brander,  T.  1718. 
IP.W,  46l. 

77«  Whether  a  party  has  broken  any 
of  his  covenants  or  not,  is  a  matter  pro- 
perly triable  at  law  ;  for  the  damages  can- 
not be  ascertained  without  a  trial.  Staf- 
ford V.  London  City,  E.  1719.  2  Bro. 
P.  C.  134. 

78.  A  bill  will  not  lie  to  be  relieved 
against  a  wilful  or  voluntary  breach  of 
covenant.  Descarlett  v.  Dennett,  T.  I723. 
9  Mod.  23. 

79*  N.,  the  mother  of  A.  S.,  was  seised 
in  tail,  ezprovisiont  vvti,  of  the  estate  Iq 
question;  reversion  In  fee  to  her  hus- 
band. A.  S.  and  W»  S.,  her  husband, 
created  a  mortgage  ^erm  on  his  estate, 
and  joined  in  levying  a  fine  to  the  mort- 
gagee ;  remainder  to  such  U8t9  as  W.  S. 
should  appoint.  \V.  S.  before  the  levy- 
ing the  fine,  ott  sale  of  an  estate,  cove-, 
,  BliDted  with  T.  S.,  the  purchaser,  for  quiet 
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N&n''p€rformanei  and  Rdief-^how  conHrucdj  and  to  be  performed, 

•njoymeoty  and  aftervirards  made  an  ap-|of  a  covenant  to  lay  out  a  specific  tum 
poiotmeDt  to  trustees  for  particular  pur-  j  in  repairs,  within  a  gi 


poses  of  the  wife's  estate.  1.  S.  being 
evicted  of  the  lands  be  purchased,  bmuglit 
his  bill  agaiust  A.  S.  and  her  children, 
to  subject  her  estate  to  his  demand,  un- 
der the  covenant  of  W.  S.  It  being 
doubtful  whether  plaintiff's  debt  accrued 
by  breach  of  covenant  till  after  iho  ap- 
pointment of  W.  S*,  the  bill  was  dis- 
missed. White  V.  Santumf  H.  1746. 
3  Atk.  410. 

80.  R,  U.  on  his  marriage,  covenanted 
ta  purchase  and  settle  lands  to  certain 
uses.  He  purchased  lands  which  he  did 
DOt  settle,  but  devised  them  away.  After 
making  bis  will,  be  purchased  other  lands, 
but  made  do  eettlemcut.  Upon  a  bill  by 
the  heir  to  have  the  covenant  performed, 
Ld.  Cb.  said,  be  would  look  into  the 
cases,  and  go  as  far  as  the  precedents, 
W  DO  further.  Lstrts  v.  ift7/,T.  1749. 
1  Ves.  274. 

81.  Where  legal  and  equitable  c^itates' 
meet  in  the  same  person,  the  equitable 
merge  in  the  legal.  A  certain  estate  is 
covenanted  to  be  conveyed,  and  is  not  so. 
The  breach  of  the  covenant  is  in  da- 
mages; and  such  damages  are  money, 
not  land^  in  the  hands  of  the  party  in- 
jured^  tVade  v«  Pagfit,  £•  1784.  1  Bro. 
C.  C.  363. 

82.  Where  a  father,  cm  his  daughter's 
marriage,  covenants  to  leave  her  at  bis 
death  an  equal  share  of  his  personalty 
with  his  SOD,  a  gift  of  his  prnporty  in 
the  funds  |o  his  son,  reserving  tlte  annual 
dividends  for  his  own  life,  is  no  breach  of 
the  covenant.  Jones  v.  Martin^  H.  1797» 
3  Anstr.  882.  Vide  Cdmunson  o.  Cox,  7 
Vin.  207.  pK  II.  Hall  ».  Hall,  2  Vein. 
277-  Turner  r.  Jennings,  ibid.  Cl2. 
Tomkins  v.  Ladbroke,  2  Ve.s.  094« 

83.  Where  in  a  lease  there  was  a  clanse 
of  re-entry  ft)r  the  breach  of  any  of  the 
covenants,  and  the  landlord  entered  for 
a  general  breach,  it  was  held,  that  if  the 
forfeiture  is  Incurred  solely  by  non-pay- 
ment of  rent,  the  court,  upon  payniicnt 
of  the  rent  and  costs,  will  relieve  ugainst 
such  forfeiture,  for  then  the  end  is  ob- 
tained,! sedieru$,  if  the  forfeiture  be  oc- 
casioned by  the  breach  of  other  cove- 
nants against  which  equity  cannot  relieve. 
Wadmau  v.  Calcrqfij  T.  1804.  10  Ves. 
67.     Vide  |  stat.  4  Geo.  l .  c.  28. 

84.  The  court  will  relieve  against  a  for- 
feiture, where  compensation  can  be  made, 
^  ^against  •  clause  of  rt-entry  for  breach 


given  time,  and  it  b 
not  limited  to  casrs  of  accident,  &c.  but 
even  against  negligence  and  voluntaf^ 
acts  the  court  will  relieve*  Banders  v. 
Fcpe^  E.no&  12.  Ves.  282.  Eitfide 
Cage  r.  Russell,  2  Vent.  352.  Northcote 
V.  Duke,  Amb.  511.  Hack  v.  Leonard, 
9  Mod.  90.  Vide  etiam  Eaton  v.  Lyon, 
3  Ves.  690. 

85.  Equity  will  not  extend  its  relief 
against  the  forfeiture  of  a  lease  beyond 
the  case  of  payment  of  money,  nor  will 
the  court  restrain  p,  landlord's  retaedy 
against  his  tenant  for  his  breach  of  th<^ 
covenant  to  repair.(a)  And  where  a  te- 
nant breaks  his  covenants  in  an  agree- 
ment for  a  lease  by  waste,  or  treating  the 
land  in  ait  unhusbaudlike  manner,  be  is 
not  entitled  to  a  specific  performance  of 
that  agreement ;  nor  can  a  tenant  be  re« 
lieved  against  a  breach  of  a  covenant  re- 
st^raining  alicnuiion  without  license.  Hilt 
V.  Barclay f  E.  1811.  16  Ves.  402.  and 
18  Ves.  56.  Vide  (a)  Sanders  ».  Poj>e, 
12  Ves.  282.  Wadman  v.  Calcraft,  10 
Ves.  67.  See  also  stat.  4  Qeo,  2.  c  28. 
regulating  the  relief  of  'a  tenant  against  t| 
forfeiture  for  non-payment  of  rent. 

86.  Equity  will  uot  relieve  against  a 
forfeiture  for  breach  of  a  covenant  in  a 
lease  to  insure,  &c.  JRolfe  v.  Harris, 
E.  18 16.  2  Price  206  (n.)  Kcynolds  v. 
Pittj  H.  1812.  ib.  212.  (n.)  S.  P.  Vide 
Oracebridge  t\  Buckley,  ib.  200. 


(h)  How  construed,  and  to  bepcrformed, 

87.  If  a  lessKo  comes  into  equity  to 
compel  a  specific  execution  of  a  cove- 
nant in  a  lease,  as  running  with  the  es- 
tate of  the  reversioner,  he  mu^t  show  that 
the  defendant  is  personally  liable  at  law 
in  respect  of  the  covenant  and  of  hn  es- 
tate. Ckandos  v.  Droumloic^  C  1791. 
2  Ridgw.     P.  C.  416. 

88.  The  construction  c^  covenants  is 
the  same  in  equity  as  at  law ;  but  equity 
will  relieve  against  a  strict  perft»rmanco 
upon  equitable  circumstances,  and  no 
wilful  default.  A  legal  iustniment  is  not 
to  be  construed  by  the  arts  of  the  parties. 
Eaton  V.  Li/on^E.  1/98.  3  Ves,  690, 
Bay  ley  v.  Leominster  Cprp.  3  Bro.  C.  C 
621.     1  Ve8.jun.476.     S.  P. 

89.  A  bond  generally  for  performance 
of  covenants,  extends  to  implied  as  well 
as  express  covenants.  Iggulden  v.  May^ 
n.  1804.     9  Ves.  330. 

90.  A  father  under  covenant  for  an 
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JKw  ecnstruedf  and  to  be perfarmed.'^To  stand  seised, 

•qunl  division  at  his  death  of  all  the  pro-  i  mined  all  the  authorities  on  this  sob- 
perty  he  should  die  seised  or 'possessed  |  ject, 
of,  betvreen  his  two  daughters,  or  their 


fiimilies ;  though  the  effect  of  the  cove- 
nant isy  that  he  retains  the  power  of  free 
disposition  by  act  in  his  life,  he  cannot 
d^^feat  the  covenant  by  a  disposition  in 
effect  testamontary,  as  hy  reserving  to 
liimself  an  interest  for  fife.  Fortescue  v. 
Jlennahy  £.  1812.  19  Vps.  67-  Vide 
Jones  r.  Martin,  5  Ves.  266,  (n.) 

91.  A  jorut  covenant'  of  indemnity 
cannot  be  extended  in  equity  heyond  its 
legal  operation,  where  there  is  no  ground 
to  infer  mistake  in  the  nature  of  the  in- 
strument, nor  any  previous  equity  which 
can  entitle  the  covenantee  to  a  several 
iiulcmnity  from  each  of  the  covenantors ; 
for  it  has  never  been  determined  that 
every  joint  covenant  shall  be  considered 
as  joint  and  several.  Therefore,  where 
the  oMigation  exists  only  by  virtue  of  the 
covenant,  its  extent  must  be  measured 
by  the  words  of  the,  covenant  only. 
SecuSy  where  the  obligation  is  independ- 
ent of  the  particular  contract,  as  in  the 
cases  of  partnership  debts,  bonds,  &c. 
Sumner  v.  Powell,  M.  181G.  3  Meriv.  30. 
Vide  Devaynes  v.  Noble,  1  Meriv.  563. 
where  his  Honour,  in  Sleech's  Ca.  eia- 


Covenant  for  quiet  eii|pyment,  vide  tit. 
Agreement,,  i.  pi.  7-  tit.  Covenant,  i«(g) 

pi.  79. 

Covenant  to  settle  land  or  an  annuity, 
vide  tit.  Agreement,  u  pi.  9.  Agreement, 
iil.  pi.  211. 

Uovenailt  for  further  assurance,  vide 
tit.  Agreement,  i.  pi.  4.  Agreement,  iii« 
pi.  210.  tit.  Covenant,  u  (c)  pi.  22.  ib.  pi. 

27. 

Covenant  that  a  vendor  is  lawfiiliy 
seised,  vide  tit.  Agreement,  i,  pi.  2. 

Covenant  agaiOst  the  acts  of  the  ven- 
dor, and  all  rldiming  under  him,  and 
against  all  incumbrances,  vide  tit.  Agree- 
ment,  i.  pi.  7*  Covenant,  u  (e)  pi.  46. 
*.  pi.  50. 

Covenant  to  lay  out  money  in  repairs 
and  improvements,  vide  tit.  Agreement,  I. 
pi.  6.  JLandlord  and  Tenant,  ii. 

Covenant  to  save  harmless  and  indem* 
nifiecl,  vide  tit.  Agreement,  iii.  pi.  102. 

Covenant  not  to  sufler  a  recovery,  vide 
tit.  Agreement,  iii.  pi.  217,  218. 

Covenant  that  a  wife  shall  levy  a  fine, 
vide  tit.  Agreement,  iii.  pi.  219*  Baron 
'  and  Pemej  vi.  pi.  216.  jPihc,  vi. 


COVENANT   n. 

To  stand  seised,  tvhat. 


92.  A  conveyance  by  way  of  feoffment 
may  nperate  as  n  covenant  to  stand  sels- 
•d.  Thomson V.  Attfidd,¥L.  1682. 1  Vern. 
40.  Crossing  v.  Scudamore,  1  Vent.  137. 
Staprlton  v.  Stapilton,  1  Atk.  8. 

9d.  A.  by  indenture,  without  livery, 
franted,  enfeoffed,  and  confirmed  his 
land  to  trustees,  to  stand  seised  to  the 
use  of  his  brothers,  in  consideration  of 
blood.  Decreed,  this  should  work  as  a 
Covenant  to  stand  seised.  Th4>rne  v. 
Tkarne,  H.  1683.  1  Vern.  141. 

94.  A  fenta  seised  of  a  copyhold  on 
marriage  of  h^^daughter  to  I.  S.  sur- 
rendered it  to  the  use  of  I.  S.  in  fee. 
The  husband,  in  writing,  admitted  that 
t\ie  surrender  was  to  have  been  to  the 
use  of  his  wife  in  fee :  and  he  covenanted 
to  stand  seised  in  trust  for  her.     This  is 

'  not  a  voluntary  covenant,  but  must  be 
pl^Hbrmed.  Randall  v.  Randall,  T.  1728. 
t  P.  W«  4j54. 

95.  A  toDVeyance  was  made  by  lease 


and  release,  and  the  leaso  was  lost.  Oii 
proof  of  a  consideration,  the  release  will 
operate  as  a  covenant  to  stand  seised. 
Brown  v.  Jones,  M.  1744.  1  Atk.  191* 
A  consideration  of  marriage  or  blood 
will  not  raise  a  use  by  way  of  covenant 
to  stand  seised.  Lloyd  v.  SpiUott,  2  Atk» 
1 49.  If  a  purchaser  for  a  valuable  con- 
sideration has  not  the  legal  estate  pro* 
perly  conveyed  to  him,  though  the  con- 
sidenition  cannot  create  a  use  by  way  of 
covenant  to  stand  seised,  yet  the  vendor 
will  be  considered  a  trustee  for  the  pur-, 
chaser.  Pollexfen  v.  Jfoor,  H*  1745. 
3  Atk.  273.. 

96.  A  deed  in  consideration  of  love 
and  affection  is  good  without  liveryi  by 
way  of  covenant  to  stand  seised :  becatua 
that  does  not  pass  hy  transmutatien  of 
possession,  but  the  use  remains  to  the 
grantor  juntil  uken  out  of  him  by  force  of 
the  consideration.  'Bigden  v.  Vedlier^  E^ 
1751.  2  Ves.  255. 
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COVENANT  ni. 

For  the  Acts  of  an  Ancestor  or  other  PereoUy  where  hinding* 

A  €0vematH  hff  a  kuAmid  that  his  wife  \  payment  of  debts,  and  oo  surplus  remains^ 
J^aU  levjuajiney  has  m  some  eases  been  ,  the  court  will  not  require  the  heir  to  co- 
enforced}  bt$i  Ld.  Cowpery  in  17^1  f  said  .  veoant  beyond  his  own  acts :  so  as  to  a 
it  was  a  great  breach  of  the  wisdom  of  the  \  devisee.    But  where,  after  such  sale,  the 


law  to  farce  a  wife  to  pari  with  her  land 
smthaut  her  consent.  And  it  seems  now 
to  be  the  disposition  of  the  cowrt  to  excuu 
the  hsuhemd  if  he  restores  the  purchase 
money  J  with  intereet  and  costs*  See  the 
eases  on  this  sstbjecty  post,  tit.  Fine,  vL 

97.  If  A.  borrows  money  for  B.  on  a 
mortgage  of  his  estate,  the  covenant  in 
the  mortgage  deed  to  pay  the  money  will 
bind  him  for  whom  it  is  borrowed ;  foi 
it  IS.  b»  debt,  nod  ibe  mostgagor  is  only 
the  nominal  person.  The  mortgagor  may 
file  a  bill  against  his  debtor,  to  have  his 
estate  disencumbered ;  and  so  may  every 
surety  against  bis  principal ;  for  he  shall 
not  be  put  to  his  indd>.  assun^.  Lee  v. 
Xooky  £.  1730.  Mos.  318. 

98.  It  was  said  in  this  case  to  bo  a  rule 
emong  conveyancers,  that  where  an  es^ 
tate  has  been  long  in  a  family,  the  veu* 
dor's  covenant  must  go  so  far  back  as  the 
first  purchaser  of  the  estate ;  but  where 
the  vendor  claims  immediately  under  the 
person  who  first  bought  the  estate,  there 
he  need  not  covenant  any  further  back 
than  firom  that  person :  because  whoever 
buys  the  estate  has  the  benefit  of  the  co- 
venants in  the  deed  to  the  vendor^s  pur* 
chaser.  Ld.  Hardwicke  said,  he  never 
heard  of  sucb-a  rule ;  yet  where  convey- 
ances are  to  be  made  by  a  decree  of  the 
court,  they  should  be  settled  by  such  rule 
as  learned  conveyancers  would  direct. 
There  tire  many  cases  where  a  person 
covenants  no  further  than  his  own  acts,  as 
where  an  estate  is  decreed  to  be  sold  for 


surplus  is  considerable,  the  heir  or  devi* 
see  in  many  cases  has  been  directed  to 
covenapt  that  neither  he  (the  heir)  oor  his 
immediate  ancestor,  nor  the  devisee,  nor 
his  devisor,  has  dene  any  act  to  incum- 
ber. Utoud  V.  Griffith^  H.  1745.  3  Atk. 
267. 

99.  The  appellant  in  this  case  having 
claimed  the  renewal  of  a  lease  from  the 
heirs  of  the  covenantor,  pursuant  to  his 
covenant,  they  refused,  alleging  that  the 
covenantor  was  a  bare  tenant  for  life. 
This  refusal  is  a  breach  of  covenant,  for 
which  an  action  at  law  will  lie  against  the 
representatives  of  the  covenantor.  Ma- 
cartney V.  BlundeH,  T.  1789.  2  Ridgw. 
P.  C.  lis. 

lOQi  The  Irish  stat.  6  Ann  c  2.  does 
not  enable  a  roan  to  maintain  an  action 
of  covenant  at  law,  for  breach  of  a  cove- 
nant for  renewal,  contained  in  a  lease 
which  had  been  regblered  pursuant  to 
the  said  statute,  against  one  claiming  the 
reversion  and  inheritance  of  the  demised 
premises,  as  assignee  of  the  covenantor, 
by  deed  executed  prior  to  the  lease  and 
covenant,  which  was  not  so  registered ; 
but  whether  such  an  action  might  be 
maintained  at  common  law,  witli  the  aid 
of  the  statute,  jtaere.  Chandos  v.  Brosn^ 
low,  E.  1791.  2  Ridgw.  P.  C.  S45. 


How  far  an  heir  is  bound  by- the  con* 
tracts  or  covenants  of  his  ancestor,  mde 
post,  tit.  //«t>,  ii. 


COVENANT  IV. 

General  and  U7icertain.{i)    Ingflied.{k)     Defectibe.Q)     Vohintart/.(m)     LV 

lawful.{n) 


(i)  Chnerat  and  wwertain. 
101.  A  covenant  to  make  such  a  title 
as  vendee's  counsel  shall  approve,  means 
no  more  than  a  good  «ne«  Lewis  t.  Leeh" 
mere,  T.  1722.  iO  Mod.  509. 


.  102.  A.  covenanted  to  bnild  a  house 
on  the  giebe,  but  no  time  or  value  was 
mentioned.  Decreed,  a  convenient  hoose 
to  be  built.  Each  party  to  clMx^e  two 
commissioners;    and  if  they  could  not 


Mree^  tbeo  16  resort  to  the  diocesan. 
MUiK  V.  Hordingf  T,  1709-  2  Eq.  Ab. 
17.  pL6.^ 

103.  X  general  covenant  to  lay  out  a 
certain  sum  in  a  building  of  a  certain 
value  cannot  be  eiecutedy  as  it  does  not 
expressly  distinguish  what  the  building 
is  to  be ;  so  that  the  court  can  describe 
it  as  a  subiec;!  fur  a  master's  report. 
Mosdy  V.  Virgin,  T*  1796.   3  Ves.  184. 
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Impli€i'^rfecHve'^voluntary''^uklawfitL 

heirs :  yet  the  heirs  shall  be  bound.  Gell 
T.  Vermeden,  T.  1694.  2  Freem.  199- 


(fc)  Implied. 
'  104.  Ld.^£frJiMf£«e  said)  there  was  no 
case  where  relief  could  be  had  in  equity 
for  satisfaction  out  of  assets^  merely jon 
an  implied  covenant.  Saltem  v.  Melhash^ 
M»  1754.  Amb.  25a 

105*  By  the  words  ^  granted,  and^de* 
misedy^'  a  covenant  for  quiet  emoyment 
is  implied)  and  so  is  a  covenant  for  pay* 
ment  of  rent  by  the  words  *' yielding  and 
paying/'  Iggddtn  v.  Jfajf»  H.  1804.  9 
Ves.  330. 

106.  A  bond  generally  for  perform- 
ance of  covenants  extends  to  implied  as 
well  as  express  covenants.    S.  C.  Ibid* 

107.  Between  express  and  implied  co- 
venants there  is  a  distinction,  the  first 
aiay  be  enforced  by  injunction^  but  not 
the  last.  Kimptan  v.  Evey  M*  1813.  2 
Yes.  &  B.  349. 

y 

(1)  DefecHve. 

108.  A.  covenanted  by  articles  to  con- 
vajr  landsybttt  did  not  covenaAit  for  his 


fm)  Voluntary* 

109.  A  voluntary  covenant  is  not  to 
be  carried  in  equity  beyond  the  letter. 
Base  v.  Grey,  T.  1715.  2  Vern.  693. 

liO.  Equity  will  decree  performance 
of  a  voluntary  covenant  in  favour  of 
children,  creditors,  or  on  such  other 
good  considerations ;  but  net  in  favour 
of  a  stranger  both  In  blood  and  coa*- 
sidcration.  Parry  v.  Hugkes,  E.  1731. 
2  £q.  Ab.  54.  pi.  12. 

111.  A  settlement  after  marriage  by 
a  man  not  indebted,  is  fraudulent  against 
a  purchaser.  Evelyn  v.  Templar,¥k*  1787* 
2  Bro.  C*  C.  150. 


See  further  of  voluntary  covenants, 
anie^  tit.  Agreement  xu 

(n)  Unlaitful, 
1)2.  A  covenant  before  marriage  to 
release  the  wife^s  guardian  within  two 
days  after  marriage  of  aU  acceunts  of 
meene  profits,  was  set  aside  in  equity,  as 
being  extorted  from  the  husband,  and  ia 
nature  of  a  marriage  brocage  contract. 
D.  of  Hamilton  v.  Li.  Mohun,T.  1710. 
1  Salk.  158.  1  P:  W.  121. 


Of  unreasonable  or  underhand  agree* 
ments,  tide  tit.  Agreement^  ii.  vii. 
JFVotia. 
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1 .  There  shall  be  curtesy  of  a  trust  as 
well  as  of  a  legal  estate.  Sweetapple  tp. 
Bindon,  2  Vern.  636.  Chaplin  v.  Chap* 
lin,  •  P.  W.  234.  Casborne  v.  Scarfe  or 
English,  1  Atk.  603.  Williams  v.  Wray, 
2  Vern.  68a 

2.  A  husband  may  be  tenant  by  the 
curtesy  of  money  agreed  or  directed  to 
be  laid  ont  in  land,  though  not  laid  eot. 
Vide  Cunningham  v.  Moody,  1  Ves.  174. 
Sweetapple  v.  Biadon,  2  Vera.  536.  Dod'^ 
son  9.  Hay,  4  Bro.  C.  C.  404*  So  of  an 
equity  of  redemptioo.    So  of  the  wife^s 


equitable  estate,  but  not  of  a  mortgage 
in  fee,  uidess  there  be  a  foreclosure,  or 
the  mortgage  has  subsisted  so  long  as 
that  the  court  will  not  be  induced  to 
grant  a  redemption ;  nor  of  a  condition. 
Cadfome  v.  English  or  Scarfe^  1  Atk. 
603.  2  £q.  Ab.  728.  pi.  6.  In  gavelkind 
lands  a  hasband  mav  be  tenant  by  the 
curtesy  withont  having  issue ;  but  it  is 
only  fif  a  moiety  of  the  wife's  lands;  and 
it  ceases  if  the  husband  marries  again* 
S.  C. 
3.  A.  by  will,  directed  Ms  trustees  to 
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convey  bis  freehold  lands  to  his  daughter 
P.  and  so  as  that  she  also  should  receive 
the  reots,  and  so  as  her  husband  should 
Dot  intermeddle  therewith ;  and  from  and 
af^er  her  decease,  in  trust  for  the  heirs 
of  the  body  of  the  said  P.  for  ever : 
Held,  that  this  was  an  executory  tru^, 
aAd  that  the  wife  tooli  an  estate  for  life 
only;  therefore,  the  husband  could  not 
havo  curtesy  :  sed  sectis,  if  it  had  been  an 
estate  tail.  Ld.  Ilardwicke  said  in  this 
case,  tliat  the  devise  beiug  to  the  wife^s 
separate  use,  would  not  bar  the  husband  : 
fo)r  here  is  a  sort  of  seisin  in  the  wife. 
And  though  Cake  says,  that  to  make  a 
tenancy  by  the  curtesy,  there  ought  to  be 
afi  inchoate  right  in  tbe  husband  in  the 
wife's  ltfe*time,  he  does  not  say  he  should 
be  seised  of  the  rents  and  profits*  Ro' 
bcrts  V.  Dixwaiy  M.  1738.  I  Atk.  6O7. 

4.  A  husband  may  be  tenant  by  the 
enrtesy  of  a  trust  for  payment  of  debts, 
or  of  an  equity  of  redemption  devised  to 
the  wife  for  her  separate  use :  for  in  a 
trust  for  payment  of  debts,  it  is  only  a 
chattel  interest  in  the  trustees :  and  the 
iirst  taker  has  a  freehold  over.  S.  C.  Et 
vide  Trodd  t.  Downes,  2  Atk.  304. 

5.  Tenant  by  tho  curtesy  shall' 'have 
the  aid  of  equity  against  a  trust  term 
assigned  ta  attend  the  inheritance,  and 
set  up  against  him  by  the  heir  at  law : 
though  it  was  denied  to  a  dowress.  6neU 
V.  C/ay,  M.  1693.  2  Veru.  324.  But  this 
doctrine  was  afterwards  declared  unrea- 
sonable. Vide  Brown  v.  Gibbs,  Pre. 
Ch.  97*  The  opinion  of  Lord  Hale  how- 
ever, in  Att.  Gen.  v.  Sands,  Hardr.  489* 
and  all  the  resolutions  in  the  case  of  a 
tenant  by  the  curtsey,  seem  to  have  set- 
tled the  point,  both  as  to  dowresses  and 
tenants  by  the  curtesy,  that  each  shall 
have  tho  benefit  of  the  term  against  the 
heir.  Vide  Dudley  v.  Dudley,  Pre.  Ch. 
241.  Higford  v.  Iligford,  1  Eq.  Ab.  219. 
pi.  5.  Wray  v.  Williams,  1  P.  W.  137. 
Brown  v.  (iibbs.  Pre.  Ch.  65.  Bodmin 
V.  Vendebendy,  ibid.  97* 

6.  A.  devised  lands  to  trustees  in  fee, 
to  pay  debts,  and  convey  the  surplus  to 
his  two  daughters ;  one  of  them  married 
and  left  an  infant  son.  Her  husband 
shall  have  curtesy.  Watts  «•  Ball,  11.1708. 
1  P.  W.  108. 

7.  Whereyer  the  estate  is  to  be  deter- 
mined bj^  express  limitation  or  condition, 
on  the  death  of  the  wifis,  there  the  hus- 
band shall  not  be  tenant  by  the  curtesy  : 
lit  where  an  estate  for  life  is  limited  to  a ' 


woman ;  remainder  to  her  first  and  every 
pther  son  in  tail  mal6 ;  remainder  m  mi 
right  heirs  of  her  body ;  remainder  to  lief  i 
right  heirs ;  it  Is  phiin  she  is  seised  of  ibo  . 
inheritance.    Yet  if  she,  has  a  son,  the  . 
husband  shall  not  have  curtesy,  because 
the  contingent  estate  which  is  to  arise  on  - 
her  death,  intervenes  between  her  estate 
for  life  and  the  inheritance.     Booikby  v. 
Vernon,  T.  17^5.  9  Mod.  147. 

8.  A  papist  9iay  be  tenant  by  tbe  car* 
tesy,  because  that  estate  is  cast  upon  htm 
by  Uie  act  of  the  law^  and  not  by  pur- 
chase. WitheringioH  v.  Bankt^  T.  1725. 
Sel.  Ch.  Ca.  30.  3  P.  W.  49.  (11.)  Vide 
Stat.  3  Jac.  1.  c.  5.  which  enacts  that  a 
popish  recusant  convict  shall  not  be  te-- 
nant  by  tbe  curtesy. 

9*  Tenancy  by  the  curtesy  is  not  so 
much   favoured   in   law  as   dower.     A 
husband  has  no  right  to  a  tenancy  by  the 
curtesy,  but  from  positive  provision  of 
the  laws  ;  but  dower  is  a  moral,  a  legal, 
and  an  equitable  right.     The  husband's 
claim  to  curtesy  does  not  arise  from  the 
relation  of  husbond  and  wife,  for  then 
every  husband  would  have  it,  which  is 
not  so  ;  nor  does  be  want  it,  for  if  it  bo 
not  his  own  fault  or  bis  roisfortaoOi  ho 
may  acquire   sufficient  property  daring' 
the  coverture,  t(^  maintain  himself  af^r 
his  wife's  death,  withoat  any  part  of  her 
estate,  so  that  his  tenancy  has  no  meral 
foundation,  and  is  properly  styled  by  the 
curtesy  or  favour  of  the  law  of  England. 
It  is  wonderful  how  a  tenant  by  the  cur- 
tesy was  ever  deemed  entidod  to  relief 
in  equity-  more  than  a  dowress,  and  par- 
ticularly, that  a  tenancy  by  the  curtesy 
might  be  of  a  trust  but  not  dower,  thai 
is  a  direct  opposition  to  the  rule  of  law, 
allowing  dower  of  a  seisin  in  law,  bat 
not  tenancy  by  tbe  curtesy,  because  tho 
wife  cannot  gain  an  actual  seisin,  but  tho 
husband  may,  which  reason  hol<b  in  a 
trust  estate,  for  the  wife  cannot  gain  or 
compel  a  trustee  to  convey  the  legal  es- 
tate  to   the   husband,  but  the  husband 
himself  may ;  therefore,  if  there  be  any 
distinction,  dower  ought  to  be  preferred, 
to  curtesy.    Bank*  v.  Sutton,  H.  1732. 

2  P.  w.  70a 

10.  A  husband  does  not  forfeit  his 
curtesy  by  adultery,  as  a  wife  does  her 
dower,  for  there  is  no  statute  to  inflict 
it.  Sidney  v.  Sidney,  E.  1734.  3  P.  W. 
27& 

11.  A  custom  for  every  copyholder  to 
pay  a  fine  upon  the  change  of  every  lord 
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is  goqd,  if  iho  lord  be  tenant  by  the  cur- 
tesy. 1>.  of  Somerset  v.  France^  M.  1735. 
Fortesc.  41. 

12»  The  seisin  of  a  mother  after  her 
son^  deaths  as  tenant  in  common  witd 
her  daughter,  is  a  seisin  of  the  daughter, 
sufficient  to  make  her  liusband  tenant  by 
the  curtesy  of  her  part ;  fur  tbia  entry 
and  possession  of  one  tenant  in  common, 
is  that  of  the  other.  Stirling  v.  Penling- 
ton,  H.  1739.  7  Vin.  Ab.  149.  pi.  7. 
14  Vin.  ^12.  pi.  5. 

IX  A  tenancy  by  the  curtesy  and  in 
doirer  are  excrescences  out  of  the  in- 
heritance, and  not  •ut  of  the  freehold, 
and  a  continuation  of  the  inheritance  for 
a  certain  time  in  'the .  husband,  which 
wovid  oiherwbe  have  ceased.  A  tenancy 
by  the  curtesy  must  arise  out  of  the  in- 
boritance,  which  must  vest  in  the  wife, 
and  there  must  be  a  possibility  of  its  de- 
scending upon  the  children,  for  no  estate 
in  dower  or  by  the  curtesy  can  be,  where 
the  children  cannot  possibly  take  an  in- 
heritance; for  the  moment  a  husband 
takes  as  tenant  by  the  curtesy,  the  inheri-- 
tance  must  descend  upon  the  children. 
Sumner  v.  Partridgey  T.  1740. 2  Atk.  47. 

14*  Bill  for  redemption  of  a  mortgage 
made  nineteen  years  ago.  A  tenancy  by 
the  ctirtesy  was  set  up  as  an  excuse  to 
save  the  right  of  redemption ;  non  alio- 
£aiurj  for  there  would  be  no  bounds  to  a 
redemption  if  this  were  allowed.  It  is  of 
no  consequence  to  the  mortgagee  who  had 
the  right  of  redemption,  fbr  if  Ihey  do 
not  ose  it  they  shall  be  barred.  Anon,  T. 
1742.  2  Atk.  383. 

15.  Where  a  husband  is  but  tenant  by 
the  curtesy  of  his  wife's  estate,  he  cannot 
affect  that  estate  without  her  joining  /»- 
dedon  \\  Nsrfkcote,  E.  1740.  B  Atk.  436. 


16.  Lands  00  which  there  were  leases 
for  years  existing  and  a  rent  incurred^ 
descended  on  a  wife  as  tenant  install  gene- 
ral ifom  her  brother  who  was  seized  in 
tail,  the  wife  survived  three  months  after 
the  rent  day  ;  though  she  made  no  entry, 
nor  received  any  rent,  yet  this  was  such  a 
possej^ion  in  her,  as  made  her  husband 
tenant  by  the  curtesy,  fur  the  possession 
of  the  lessee  was  the  possession  of  tlie 
wife.  But  the  husband  is  not  entitled  to 
his  curtesy  of  any  lands  whereof  no  lea.- 
ses  were  existing  and  continued  as  afore- 
said«  Dt  Chrey  v.  Richardso?if  £.  1747* 
3  Atk.  469. 

17*  A.  devised  land  in  trust  for  the 
separate  use  of  ^feme  covert  for  life,  and 
to  be  at  her  own  disposal.  When  only 
nineteen  she  disposed  of  it  by  will : 
Held,  not  a  goo4  execution  of  her  power, 
so  as  fo  deprive  her  heir  at  law,  though 
claiming  a  legacy  also  ;  neither  shall  her 
husband  be  tenant  by  the  curtesy.  HearU 
V.  Greenhanky  T.  1749.  1  Ves.  299.  3 
Atk.  716. 

18.  A.  tenant  in  tail  with  power  to 
lease,  remainder  to  E.  the  wrfe  of  C. 
made  leases  exceeding  his  power.  By 
will,  he  devised  some  benefits  to  B.,  but 

B.  elected  to  take  her  estate  fail  in  oppo* 
sition  to  the  will.  After  her  death,  C. 
claimed  as  tenant  by  the  curtesy,  thoudi 
he  also  derived  and  accepted  beneott 
under  testator's  will.  C.  brought  eject- 
ments against  the  lessees :  Held,  that  the 
lessees  could  not  raise  an  equity  against 

C.  holding  under  B.'s  election  of  her 
estate  ^ail,  but  theur  bill  was  retained^ 
that  they  might*  have  satisfaction  from 
testator's  assets.  E.  of  Dctrlingtonj  or 
Lady  Cavan  v.  Pulteneyy  T.  1797.  2 
Ves.  jiin>  a44>  5  Ves*  3&4. 


V«L  I 
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The  proceedings  upon  a  cuslodiam  are 
these.  An  inju action  goes  to  the  sheriff 
to  put  the  custodee  into  possession^  and 
immediately  after  an  order  is  made  upon 
the  tenants  of  the  lands  to  pay  their 
rents  to  the  custodee ;  so  that,  in  fact,  all 
money  received  by  these  grants  in  custo- 
diam  are  received  by  authority,  and 
pursuant  to  the  order  of  Ae  Court  of 
Exchequer ;  and  where  the  custodees  are 
more  than  one,  that  court  alone,  as  a 
court  of  revenue,  determines  in  what 
order  they  shall  be  paid.    The  general 


rule  is,  that  the  first  custodee  shall  receive 
the  rents  of  the  estate  forfeited  to  the 
crown  in  the  first  instance,  and  then  the 
second  custodee  is  let  into  the  receipt  of 
the  rents,  and  so  on  nntil  all  the  creditors 
who  have  obtaincnl  grants  of  the  estate 
are  paid ;  but  cases  may  arise  in  which 
thi  scourse  is  varied  by  orders  of  the  court 
of  Gxchequeri  particularly  where  the  prior 
custodees  do  not  use  due  diligence  to  call 
in  the  rents.  DiUon  v.  Burioriy  H.  1794. 
S  Ridgw.  P.  C.  97. 


DAMNUM. 


Ad  Quad  Damnum, 


Application  to  the  court  to  set  aside 
,  an  ad  quod  damnum^  on  a  suggestion  of 
surprise  upon  the  neighbouring  inhabitants, 
when  the  inquisition  was  taken,  and  for 
want  of  a  new  road  being  set  out  (in  lieu 
of  the  road  taken  away  by  the  person  who 
issued  the  writ)  in  his  own  ground.  Lord 
Hardwicke  held,  there  was  no  surprise, 
nor  was  it  necessary  the  now  road  should 
be  set  out  on  the  party's  own  soiL  So 
where  a  new  road  is  made,  and  the  parish 
can  be  at  no  further  expense  with  regard 
to  the  old  one,  the  inhabitants  ought  in 
future  to  repair  the  new ;  but  where  the 


new  road  lies  in  another  parish,  the  person 
who  sued  out  the  writ,  and  his  heirs  ought 
not  only  to  make  it,  but  keep  it  in  repair. 
In  cases  of  ad  quod  damnum,  equity  must 
judge  according  to  the  rules  of  law,  and 
the  inconvenience  to  the  public  in  such 
cases  is  not  inquirable  in  equity,  for  the 
jurisdiction  belongs  to  the  quarter  sessions, 
and  it  is  sufficient  if  the  inquisition  is  exe- 
cuted in  a  fair  and  open  manner;  and 
though  the  appeal  is  directed  to  be  at  the 
next  quarter  sessions,  by  SS^9  W.3.  c.  16. 
the  justices  may  adjourn  it  to  a^subsequent 
sessions.  Ezp.  Fenn.H.  1754.  3  Atk.7^. 
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DEBTOR  AND  CREDITOR. 

I.  Creditors  favoured  in  Equkt/,  et  e  contra,(a)     Frauds  against  them.{b) 
If,  Deed  of  Trusts*     Preference  in  Equity. 

III.  Composition^  and  Letters  of  Licen9e»{e)     Partial  Payments ^  and  under- 
hand jiffrt€menti.{d) 
IV.  Set  off  in  Equity. 
V.  General  Payments^  koto  to  be  applied. 


DEBTOR  AND  CREDITOR  I. 

Creditors  favoured  in  Equity ^  et  c  contra.{a)   [Frauds  against  4hem*{h) 


(a)  Creditors  favoured  in  Equity j  ^  e 

contra. 

1 .  The  court  will  oever  be  instrumen- 
tal in  xiepriving  a  just  creditor  of  any  ad- 
vantage he  may  gain  ov«r  an  heir.  Jones 
V.  Purefoy,  E.  i  682.  1  Vern.  47- 

*2.  A  woinaD  living  apart  from  her  bus- 
liand,  and  having  a  separate  maintenance, 
contnicts  debts,  the  creditors  may  follow 
liie  maintenance  in  equity  whiie  it  conti- 
nues, but  when  it  is  determined  by  her 
husband's  death,  t4iey  cannot  charge  her 
j^inture^.  Kenge  v.  IMavsd^  £.  1685. 
r  Vern.  S26. 

3/  A.  being  decreed  to  pay  a  sum  of 
mooey,  or  deliver  possession  ^f  a  house 
to  B.  on  a  certain  day^  conveys  the  house 
to  a  creditor  io  satisfaction  of  a  real  debt, 
this  shaU  not  defeat  B.  of  tke  benefit  of 
his  decree.  Selfe  v.  Madsz^  T.  l6$7. 
1  Vern.  459. 

4.  A  husband  wlio  iaad  made  no  pro- 
vision for  his  wife,  agreed  that  her  for- 
tune^ which  was  io  trustees'  hands,  should 
be  laid  out  in  land,  and  settled  on  them 
and  their  issue.    This  agreement,  though 

•  accoMpanted  by  a  judgment  and  after 
marriage,  is  not  voluntary,  so  as  to  be  set 
aside  in  favour  of  creditors*  Moor  v. 
Rycmdty  E.  1691.  Pre.  Ch.  22. 

5.  Bill  by  a  creditor  against  B.  for  a 
discovery  of  the  estate  of  H.,  su^osed 
to  be  in  his  hands.  Demurrer,  for  that 
no  executor  or  administrator  was  a  party, 
allowed,  for  if  no  person  will  administer, 
a  creditor  may.  Conway  r.'Stroudy  M. 
1692.  2  Freem.  18S. 

6.  A  bond  creditor  shall  have  the  be- 
nefit of  all  counter  1x)nds  or  collateral 
securities  given  by  the  prlncipul  in  tlie  j 


surety.  Maure  v.  Harrison,  M.  1692. 
I  Eq.  Ab.  98,  pi  5. 

r.  A«  being  unduly  drawn  in  to  con- 
vey his  estates,  made  his  will,  and  devi- 
sed all  his  lands  to  pay  his  debts.  His 
creditors  anay  set  aside  this  conveyaoce, 
having  a  rig|it  in  nature  of  an  equity  of 
redemption, astestatorhimself had.  Blake 
v.  JohnwHy  H.  1700.  Pre.  Ch.  142. 

8.  A  wife  joined  lier  hasband  ia  letting 
ia  an  inciHnbrance  on  her  jointure  lands, 
and  barring  theostate  tail,  and  then  limit- 
ed the  uses  to  the  husband  for  life,  re- 
niaiader  to  their  daughters  :  .  Held,  the 
daughters  are  not  purchasers,  so  as  la 
shut  ou^ a  judgment  creditor  of  tlie  fausr 
band  antecedent  to  the  barring  the  estate 
tail,  but  the  limitations  to  them  must  be 
considered  as  voluntary,  unless  the  con- 
sent for  the  wife's  parting  with  her  joia-r 
ture  had  extended  to  such  limitations. 
Ball  V.  Bumf  or  d,  T.  1700.  Pre.  Ch.  113. 

9.  A.  seised  in  fee  in  right  of  his  wife, 
joined  in  a  fine,  and  declared  the  uses  to 

B.  by  way  of  mortgage,  for  securing 
15,000/.,  and  subject  thereto  to  the  use 
of  A.  ibr  life,  remainder  to  the  wile  ia 
fee,  then  A.  acknowledged  a  statute  to 

C.  for  500/.,  then  the  wife  died,  and  A. 
sold  his  estate  for  his  life,  for  3000/.,  to 
D.,  the  son  and  heir  at  law  of  the  wife, 
who  had  no  notice  of  the  statute,  and  the 
mortgage  was  assigned  to  a  diird  person, 
who  paid  off  tlie  15,000/.,  and  advanced 
the  3000/.,  then  D.  acknowledged  a  sta» 
tute  to  £.,  (who  had  no  notice  of  C's 
statute,)  made  his  will,  and  devised 
his  lands  to  A.  and  died.  As  to  the! 
3000/.,  held  clearly,  that  should  be  pre« 
ferred  to  C.'s  statute:  Held  also,  that 
K.'s  smtiiie  should  be  prcferied  to  C.'s, 


412 


DEBTOR  AND  CRCDITOft  I. 

Creditors  favoured  in  tlqwty^  et  t  contra. 


tocaiue  the  mortgagee  was  but  id  nature 
of  trustee  for  the  sou.  Blake  v.  Hunger- 
ford,  E.  1701.  Pre.  Ch.  158. 

10.  A  bound  himself  and  his  Virs  in 
a  bond,  and  died^  leaving  a  real  estate  to 
descend;  the  heir  sold  the  e&tatc,  but 
the  court  relieved  the  bond  creditor,  on 
a  bill  against  the  heir  and  purchaser. 
liateman  v.  Bateman,  E.  1702.  Pre.  Ch. 

198. 

H.  Where  lapds  are  subjected  to  debts 
by  deed  or  will,  those  barred  by  the  sta- 
tute of  limitations  shall  be  paid,  for  the 
statute  has  not  extinguished  tlie  duty  in 
equity.  Anon.  T.  1707.  1  Salk.  154. 
Vide  Gofion  v.  Mill,  2  Vorn.  X41.  An- 
drews ».  Brown,  Pre.  Ch.  385.  Fergus 
V.  Gore,  1  Sch.  &  Lef.  107.  Burke  r. 
Jones,  2  Yes.  &  B.  275. 

12.  The  portion  of  a  lunatic  was  or- 
dered to  be  paid  to  the  master,  and  the 
husband  was  to  have  it  on  making  a  set* 
tlement.  He  made  no  settlement,  but 
lissigned  it  to  bis  creditors,  and  died  with* 
out  issue ;  then  the  wife  died.  Decreed, 
the  creditors  of  the  husband  to  have  this 
portion.  Nightingale  v.  Loekman,  M. 
i709.  Mos*  231.  Fitzgib.  148. 

13.  A.  gave  to  B.  his  niece,  a  legacy 
of  1000/.  while  she  lived  sole,  afterwards 
on  a  treaty  of  marriage  with  defendant, 
it  was  agreed  by  articles,  that  700/.  o( 
the  legacy  should  be  applied  towards  his 
debts*  After  marriage,  defendant  with- 
out his  wife  asaigned  the  remaining  300/. 
to  plaintifis,  his  creditors,  who  brought 
their  bill  to  be  paid  out  of  the  remaining 
800/.  Decreed,  an  account  to  be  taken, 
and  upon  proof  that  plaintiffs  were  real 
creditors,  and  that  the  assignment  was 
bona  fid&f  they  were  to  have  satisfuction 
ac<iordiugly ;  and  the  residue  of  the  300/. 
if  any,  to  be  put  out  for  the  benefit  of  the 
wife.  Povey  v.  Brown,  H.  I7U.  Pre. 
Ch.  325.  Gilb.  Eq.  Rep.  80. 

14.  A  mortgagee  having  notice  of  a 
judgment  before  his  foreclosure  and  pur- 
chase of  the  equity  of  redemption,  the 
judgment  creditor  may  go  before  the 
roaster,  and  surcharge  and  falsify  the 
mortgagee's  account ;  but  the  mortgagee 
is  not  to  account  for  the  profits  since  the 
decree  of  foreclosure.  Bird  v.  Gaudy, 
M.  1716.  7  Vin.  Ab,  45.  pi.  20. 

15.  Though  by  tho  statute  of  fraudu- 
lent devises,  a  man  is  prevcntrd  from 
defeating  his  creditors  by  his  will,  yet 
any  disposition  he  may  make  of  his  lands  , 
in  bis  life-time^  thotigh  voltiotary,  x^lW  bo 


good  against  bond  creditors.  Pettdowe 
V.  Wddon,T.  1718.  I  Eq.  Ab.  149.  pi. 
7*  Sed  quare,  ' 

l6.  A  judgment  creditor  may  as  weU 
secure  himself  by  taking  up  a  prior  mort- 
gage, as  a  third  mortgagee,  for  his  judg- 
ment was  a  lien  on  the  land,  and  when 
he  gets  in  a  prior  n^ortgage,  that  oaght 
not  to  be  taken  from  him  till  payiQent  of 
bis  whole  debt.  Wright  v.  PiUingy  T. 
1718*  Pre.  Ch.  4!M. 

17-  A.  conveyed  part  of  his  lands  ia 
trust  to  pay  his  debts,  and  other  part  to 
maintain  his  children.  This  last  convey- 
ance is  voluntary,  and  void  as  against  ere- 
ditors,  though  good  against  A.  bimaelf. 
So,  where  creditors  having  alienonland^ 
take  satisfaction  out  of  the  personal  eatate 
which  was  liable  to  debts  of  an  inferior 
nature,  the  inferior  creditors  shall  stand 
in  their  place,  and  have  satbfacfion  out 
•f  the  land.  Snted  v.  Culpepper,  M. 
1718.  7  Yin.  52.  pi.  7. 

18.  A  husband  being  under  age,  the 
wife's  father  gsive  a  ^nd  to  pay  bin 
1500/.  on  his  making  a  suitable  jointure  ; 
he  made  a  proper  settlement  on  payment 
of  tho  1500/.  This  bond  is  not  volun- 
tary or  fraudulent  against  creditors. 
Bruneden  v.  Siratton,  M.  1719-  Pre*  Ch, 
520, 

19*  A  judgment  at  law  was  obtained 
against  one  of  the  South  Sea  directors, 
whose  estate  was  taken  from  him  by  tho 
statute  of  7  Geo.  1.  c.  27.  which  made  a 
provision  for  his  creditors,  but  the  conn 
would  not  stay  proceedings  at  law,  for 
that  act  was  not  made  to  favour  the  late 
directors.  Ilonlditch  v.  Mist,  E.  1721. 
I  P.  W.  695.  Et  vide  Kcmpe  v.  Antill^ 
M.  1785.  1  Bro.  C.  C  11.  as  to  the  for- 
feited^ estates  of  an  American  loyalists 
vide  etiam  Peters  v.  Erviffs^,  H.  J 790. 
3  Bro.  C  C.  54.  where  it  was  resolved, 
that  a  creditor  having  power  to  obtain 
warrants  for  payment  of  an  Americau 
loyalist's  debt  out  of  his  estate  in  Aineri- 
ca,  is  bound,  upon  being  referred  to  th'tt 
property,  to  make  it  available  as  far  as  he 
can.  Sic  in  Wright  v.  Autt,  T.  1791.  S 
Bro.  C.  C.  326. 

20.  Bill  by  the  creditors  of  a  mortga- 
gor, to  have  the  estate  sold  to  pay  their 
debts,  pending  the  suit,  the  nK>rtgagor 
fort^closcd. '  Decreed,  the  creditors  shall 
redeem,  and  the  estate  be  sold  to  pay 
them.  Soley  v.  Salisbury,  T.  1725.  9 
Mod.  153. 

^'1/ Eqtiity  will  not  allow  tmfair  do* 
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■mamit  to  be  set  up  against  just  and  fair 
ones.  Walker  v.  Qancaigne^  C«  1726.  13 
Vin.543.pl.  12. 

22.  A.  being  much  iodebledygave  600/. 
to  his  children,  euly  six  hours  before  his 
4ecease.  Th'is  is  good  against  creditors, 
but  it.  would  have  been  otherwise  iu  the 
ca^e  of  a  real  eatite,  or  chattel  real.  Duf- 

JirtY.  Fumeu,  T.  1729.    Sel.  Ch.  Ca. 

23.  Equity  will  decree  performance  of 
k  voluntary  covenant  in  favour  of  cre- 
ditors. F€arM  V.  Hughes^  £•  1731.  2 
£q.  Ah.  54.  pf.  12.V 

24.  A  husband  is  hot  liable  to  the  debts 
of  his  wife  contracted  Hum  sc^/a,  but  only 
to  debts  contracted  during  the  coverture, 
unless  judgment  be  obtained  against  him 
in  his  wife's  life*time :  neither  will  equity 
help  the  .  creditors  to  the  wile's  portion 
received  by  the  husband.  Heard  v. 
Staatford^  H.  1735.  Ca.  temp.  Talb. 
173.  3  P.  W.  409U  Et  vide  freeman  v. 
Goodham,  1  Ch.  Ca*.  395.  PowelL  r. 
ficll,  Pre.  Ch.  256.  Thomond  e  Suffolk, 
J  P.  W.  4(36.  Jordan  v.  Foley,  Sel.  Ch. 
Ca.  19. 

25.  A  trust  to  pay  the  interest  of  a 
wife's  settled  monies  to  the  husband,  and 
if  he  fails,  then  to  the  wife's  separate  use, 
is  good  aguinst  creditors.  Lockyer  v. 
Savage^  H.  1733,     2  Stra.  94?. 

2G.  Creditor^  cannot  have  a  portion 
raised  to  satisfy  their  debts,  if  the  contin- 
gency upon  which  it  is  payable  never 
liappens.  Bradley  v.  Powell y  T.  1736. 
Ca.  temp.  Talb.  193. 

27.  Where  a  father,  tenant  fur  life,  and 
his  son,  tenant  in  fee,  join  in  a  settlement, 
it  is  good  against  creditors,  for  the  son 
jQight  have  disposed  of  the  residuary  in- 
.ter<)st  without  the  father's  joining.  Rut* 
sell  V.  Hammond,  M.  1738.     1  Atk.  16. 

26.  But  where  the  father  takes  back 
an  annuity  of  the  entire  value  of  the  es- 
tate settled,  it  is  tantamount  to  a  conti- 
nuance in  possession,  and  equity  will 
relieve  creditors  against  the  settlement. 
S»  C.  Et  vide  Twyne^s  Case,  3  Co.  CO. 
Taylor  v.  Jones,'2 Ml^COO.  Vide etiam 
Bull,  N.  P.  257. 

.  29*  Equity  will  supply  a  defective  exe- 
cution of  a  power  in  favfiur  of  creditors. 
Hercey  v.  Hervey,  M.  1739*  1  Atk.  563, 
Et  vide  Pollard  v.  Grenvil,  1  Ch.  Rep. 
184.  1  Ch.  Ca.  la.  Smith  v.  Aohtou,  ib. 
263.  1  Freem.  308.  Fothergill  v.  Fother- 
gill,  2  Freem.  256.  Sarth  v,  Blanfrey, 
Gilb.  £q.  Rep.  i66.  Coventry  r.  Coven- 


try,  2  P.  W.  222.  1  Stro.  596.  Toilet  r. 
Toilet,  2  P.  W.  489.  Carter  v.  Layer, 
ib.  622,  Holt  v.  Holt,  ib.  648.  Serge- 
son  V,  Sealy,  2  Atk.  414.  Tyrconnel  v* 
Ancaster,  2  Ves.  500.  Wade  v.  Paget,. 
1  Bro.  C.  C.  36s.  Sneyd  v.  Sneyd,  Amb. 
64.  8ecu9j  as  to  the  non-execution  of  a 
power.  Arundel  v.  Philpot,  2  Vern.  69. 
9  Ch.  Ca.  70.  Piggot  v,  Pemrice,  Com. 
Rep.  250.  Coventry  v.  Coveotrv,  2  P.  W. 
227.  Toilet  v.  ToUet,  ibid.  490'.  M'Adafn 
V.  Logan,  3  Bro.  C.  C.  310.  So  will 
equity  supply  a  defective  surrender  of  a 
copyhold  in  favour  of  creditors.  Goring 
V.  Nash,  3  Atk.  189.  Goodwyn  v.  Good- 
.w^n,  1  Ves.  228.  Byas  v.  Byas,  2  Ves. 
164.     Tudor  e.  Anson,  ibid.  582. 

SO.  Where  there  Is  a  covenant  for 
trustees  to  convey  the  inheritance,  equity 
will  consider  it  as  conveyed,  anckthe 
trust  term  as  attendant  on  it,  and  socon" 
nected  in  ihe  cestui  que  trusty  that  it  can- 
not be  severed  in  favour  of  an  heir  or 
executor,  though  it  may  in  favour  of  cre- 
ditors.   Coott  V.  Cooie^tA^  1740.  2  Atk. 

67. 

31.  Equity  only  removes  fraudulent 
conveyances  out  of  the  way,  but  will  not 
distorb  the  remedy  at  law,  nor  decree 
profits  back  against  the  original  debtor 
and  owner  of  the  estate  received  pendente 
lite  J  in  favotur  of  judgment  creditors  from 
the  filing  of  the  bill.  Higgins  v.  York 
BuildingeCo.  M.  1740.    1  Aik.  107. 

32.  After  a  bond  debt  is  turned  into 
a Judgmeuty  the  creditor  ci^nnol,.iii  the 
life-time  of  the  ancestor,  bring  any  ac«> 
tion  on  the  bond,  nor  against  the  heir,  for 
it  is  entirely  extinct  ;  but  he  i^till  obtains 
a  great  advantage,  as  the  fud<^menls  binds 
the  land,  and  gives  him  the  preference  to 
all  other  creditors,  Stileman  v.  Askdown, 
M.  1742.  2  Atk.  609. 

33.  A  judgment  creditor  is  not  bouttd 
to  wait  till  he  is  paid  out  of  the  rents,  for 
the  court  will  accelerate  the  payment  by 
directing  a  sale.     S.  P. 

34.  A.  tenant  (of  a  settled  estate)  for 
99  years,  if  he  should  so  long  live,  re*- 
mainder  to  trustees  to  preserve,  &c  re- 
mainder to  his  first  and  other  sons, 
remainder  over  to  A.  and  B. ;  his  son 
being  indebted,  assigned  this  settled  es- 
tate in  trust-  to  their  creditors,  and 
agreed  to  suflTet*  a  recovery.  The  cre- 
ditors filed  a  bill  against  A.  and  B.  and 
against  the  trustee  to  preserve,  &c.  te 
compel  him  to  yoivt  in  the  recovery*  Pit 
cur.  the  court  will  eifeciuate  the  inten|Jofi 
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of  a  testator  as  far  as  possible,  to  pre- 
serve  the  limitations  he  has  made  where 
the  uses  are  executory ;  and  as  there  is 
DO  similar  case,  ia  which  the  court  has 
decreed  the  trustees  to  join,  it  ought  not 
to  be  done  here,  for  the  father  was  made 
tenant  for  99  years  in  order  to  preserve 
the  estate,^  and  prevent  his  having  such 
an  influence  over  the  soo,  as  to  got  him 
to  destroy  the  settlement  when  of  age. — 
Bill  dismissed.  Woodkousev.  Hoskiusj 
H.  1743.     3  Atk.  22. 

35.  Stock  was  bequeathed  to  A.  after 
his  marriage,  which  he  vested  iojrustees 
for  the  benefit  of  himself  and  his  wife  for 
life,  and  then  to  their  children.  This  set- 
tlement is  void,  as  against  the  husband's 
creditors,  both  before  and  after  the  mar- 
riage. Taylor  v.  Jonesy  T.  1743.  2 
Atk.  600. 

S6«  Though  equity  wiH  favour  cre- 
ditors as  far  as  possible,  yet  it  must  be 
where  they  have  a  superior  right.  A 
aettlement  in  consideration  of  marriage  is 
good,  though  without  a  portbn,  and 
equally  so  after  marriage,  if  io  considera- 
tion of  a  portion  paid.  JSreimi  v.  Janes^ 
M.  1744.  1  Atk.  19().  Et  vide  Exp. 
Marsh,  1  Atk.  158.  Lanoy  v.  Athol,  2 
Atk.  445.  Colvill  o.  Parker,  Cro,  Jac. 
158.  Jones  v.  Marsh,  Ca.  temp.  Talb.63. 
Ward  V.  Shallett,  2  Ves.  16.  Hilton  v. 
Briscoe,  ibid.  308.  Wheeler  t;.  Caryl, 
Amb.  121. 

37*  It  is  not  necessary  to  bring  the 
representatives  of  a  co-obligor  before  the 
court,  wh6re  it  plainly  appears  that  there 
are  no  personal  assets,  and  a  principal  has 
no  right  to  say  that  his  surety  should  be 
brought  before  the  court,  unless  he  has 
pnUl  the  money.  Madoz  v.  Jackson^  II. 
1745.    3  Atk.  416.  . 

38.. Debtors  are  entitled  to  a  contri- 
4>utian  where  oue  pays  more  than  his 
ttbare.     S.  C. 

39.  A  trust  created  by  a  husband  of 
the  wife's  estate,  will  not  at  law  be  deem- 
ed fraudulent  against  creditors.  White 
V.  Sansum^  H,  1748.    S  Atk.  410. 

40.  D.  was  indebted  to  C  by  bond. 
B.^  as  administrator  of  C,  brought  an 
action  against  D.,  who  pleaded. his  dis- 
charge imder  the  insolvent  act,  buit  B.  re- 
covered. Then  D.,  had  a  legacy  under 
the  win  of  M.  B.  sued  out  a  Ji./s.  and 
took  a  warrant  to  levy  the  dbbt  out  of  the 
legacy,  and  also  filed  his  bill  against  M.'s 
ciecutor  to  admit  assets*  to  answer  his  de- 
mand.   Decreed  to  B.  latiffiictioii  oiit  of 


this  legacy*    Edgdl   v.  Haywood^  T» 

1746.  3  Atk«  352.  But  if  after  the/. 
fa.  D.  had  assigned  his  legacy  ior  a  valua- 
1>le  consideration,  and  without  notice^  it 
would  have  been  good  against  B.  S.  C* 
Ei  vide  Brown  «.  Heathcote,  1  Atk.  162* 
Chases  en  action  are  not  liable  to  an  exn* 
cutiony  but  the  creditor  may  either  com- 
pel satisfaction  by  taking  the  person^  or 
by  outlawry,  and  taking  the  lands  and 
goods  under  a  capias  utUgatum.    S.  C. 

41.  An  insolvent  act  is  fortbe  benefit 
of  creditors,  and  must  be  so  construed  as 
to  give  them  all  advantage  over  fiiture  eA 
facts.    S.  C. 

42.  In  all  cases  of  chattels  in  posses* 
sion,  the  first  action  has  the  first  satisfao* 
tioo.     S.  C. 

43.  Where  the  court  sees  a  considera- 
tion is  made  up  with  a  view  to  defraud 
creditors,  they  will  reduce  it  to  what  is 
equitable;  but  they  will  not  determine 
bends  to  l>e  voluntary,  if  fairly  entered 
into,  merely  because  they  do  not  exactly 
tally  with  the  sum  given  for  them. — 
Blount  V.  BUnmtj  or  Doughty ^  T.  1747. 
3  Atk.  481, 

44.  In  inany  instances  a  disposition  by 
deed  to  take  place  after  death,  as  by  will, 
has  been  held  good,  but  not  as  against 
creditors.     Drakeford   v.    Wilkes^   T. 

1 747.  3  Atk.  640.    Et  vide  Ramsd«n  e. 
Jackson,  1  Atk.  292. 

45.'  During  the  existence  of  a  ca.  sa. 
on  which  the  debtor  is  in  custody,  no 
other  execution  ought  to  issue,  but  if  it 
does,  and  the  sherifi*  takes  a  leasehold 
estate,  under  a  Ji.  /a.,  be  is  justified, 
though  the  court  will  set  it  aside  on  mo- 
tion, and  without  an  audita  qutarela;  but 
where  defendant  dies  under  execution^ 
plaintiff  (by  staL  21  Jac  1.)  may  have  a 
new  execution.  Jeanes  v.  Wilkins.  H« 
1749.     1  Ves*  195. 

46.  There  is  a  great  difierence  be- 
tween the  statute  13  Elis.  c.  5.  in  fiivour 
of  creditors,  and  27  Eiix.  c.  4.  in  favour 
of  purchasers,  which  see  explained  in  Ld. 
Townsend  v.  Windham,  T.  1750.  1  Ves. 
10.  and  Walker  v.  Burfows,  M^  1745.  1 
Atk.  93. 

47*  A  voluntary  agreement  by  a  hus- 
band ^^  gt^od  against  his  creditors, 
th^l^l^i^is  against  his  executors.  Att, 
Gen^.yr.  Whorewood,  T.  1750.  1  Ves. 
539. 

48.  A  creditor  by  elegit  may  set 
aside  a  fraudulent  conveyance  in  equity 
whether  he  could  recover  at  law  or  not; 
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BennM  ▼•  Muigravty  M.  1750.  1  Ves. 
539. 

49*  An  •bligee  may  have  several  ac- 
tion! against  each  obligori  Ihough  be  can 
only  levy  one  satisfaction.     So  be  may 

fiTove  under  the  bankruptcy  of  cfach  ob- 
Igor,  till  he  is  completely  satisfied. 
Mxp.  Wyldman^  M.  1750.  >  1  Atk.  109. 
2  Yes.  lis.  Vide  Exp.  Lefebre,  2  P.  W. 
407-  Exp.  Ryswicke,  ibid.  89. 

50.  A.  B«  and  C.  creditors  by  jodg- 
nent.  A.  soes  oat  an  elegity  and  the 
sheriff  puts  him  into  such  possession  as 
entitles  him  to  a  perception  of  the  moiety 
of  the  rents  and  profits  of  his  debtor's 
estate,  till  be  is  satisfied ;  be  may  after- 
wards take  out  another  degit  for  a 
moiety  of  the  remaining  moiety,  and  so 
on ;  but  B.,  in  the  mean  time,  sues  out  an 
elegit  en  bis  judgment,  and  gets  into  per-* 
ception  of  a  moiety  of  the  remaining 
moiety  of  the  debtor's  estate.  And  so 
according  to  the  diligence  used  by  either 
in  case  of  a  decree  for  a  sale,  the  court 
directs  payment  of  the  creditor's  tokole 
demands^  according  to  their  priority,  so 
that  B.  may  be  totally  defeated,  in  case 
of  a  deficiency  to  satisfy  both^  A  judg- 
ment until  possession  under  an  elegit j  is 
but  an  equitable  judgment ;  but  where  a 
creditor  has  got  such  possession,  and 
thereby  obtained  a  speciic  lien,  equity 
will  not  put  him  on  a  level  with  another 
judgment  creditor  who  has  no  elegit 4  If 
there  are  two  judgment  creditors,  and 
neither  has  sued  out  an  elegit^  the  prior 
judgment  shall  be  first  satined  in  eqifity, 
for  the  court  will  suppose  the  first  ere* 
ditor  had  satisfied  himself  were  it  not  to 
favour  his  debtor.  Rowe  v.  Bant^  T. 
1751.  1  Dick.  150. 

51.  Some  creditors  brought  their  bill 
in  the  Exchequer,  and  obtained  a  decree, 
and  others  in  Chancery  for  the  same  pur- 
pose«  The  court  of  Chancery  decreed 
an  account.  Coy$game  v^  Jones j  M. 
1763.  Amb.  6IS. 

52.  A  judgment  at  law,  though  ob* 
tained  upon  a  usurious  debt,  is  good  in 
equity  for  the  money  really  advanced  and 
interest.  8cott\.  Nesbitt^  T.  1789.  1  Bro. 
C.  C.  641. 

63.  A  creditor  of  a  wifo  has  a  right 
in  equity  against  her  separate  property, 
of  which  he  has  notice,  and  against  her 
busband  in  respect  of  it,  but  not  beyond 
it-  LiUia  v.  Airey^  £.1791.  I  Ves. 
jun.  277. 


the  estate  of  his  debter^  and  a  conscion- 
able  demand  upon  the  same  estate,  and 
the  debtor  or  his  representative  will 
come  Into  a  court  of  equity  for  its  aid,  to 
strip  the  creditor  of  his  legal  advantage, 
the  couit  will  not  interpose,  unless  the 
party  applying  will  discharge  the  whole 
of  the  creditor's  demands,  legal  and 
equitable.  Barnewall  v.  Bamtwally  H.. 
1794.  3  Ridgw.  Pt  C.  75. 

55.  The  general  rule  of  equity  is,  that 
ail  fair  creditors  stand  in  a  situation 
equally  fiivoored,  and  therefore  if  a  sub- 
sequent  creditor,  by  u«ng  due  diligence^ 
has  contrived  to  receive  his  debt,  the 
court  will  not  interfere  to  oblige  him  to 
accouFit  for  what  he  has  so  received,  and 
refund  it  to  a  prior  creditor.  Dillon 
v.  Burton^  H.  1794.  8  Ridgw.  P.  C. 
101. 

56.  The  property  of  an  American  loy- 
alist was  confiscated  during  the  Ame- 
rican war,  subject  to  the  claims  of  such 
of  his  creditors  as  were  friendly  to  Ame- 
rican independence,  to  be  made  in  n 
limited  time ;  and,  in  fact,  according  to 
the  evidence,  further  restrained  to  the 
inhabitants  of  a  particular  state.  Bill 
by  the  debtor  10  have  his  bonds  delivered 
up,  or  to  compel  the  creditor  to  resort, 
in  the  first  instance,  to  the  fund  arising 
from  the  confiscation,  was  dismissed,  it 
not  appearing  that  the  creditor  had  Iha 
clear  means  of  making  his  demand  ef- 
fectual against  that  fund.  Ld.  Ch.  abo 
expressed  an  opinion  in  favour  of  the 
right  to  sue  personally,  even  in  that  case, 
against  the  authority  of  Wright  e.  Nutt, 
3  Bro.  C.  C.  826.  Wright  v.  Simpson, 
E.  1800.  6  Ves.  714.  JtU  vide  ante,  tit. 
American  Loyalist, 

57*  A  creditor  prevented  by  the  act 
of  the  court  from  obtaining  judgment, 
shall  be  put  in  th^  same  situation  as  if  he 
had  it.  Fulteneyy,  Warren,  E.  1801. 
6  Ves.  93. 

58.  The  general  principle  on  which  a 
debtor  to  the  estate  cannot  be  made  a 
defendant  to  a  bill  filed  by  a  creditor  or 
residuary  legatee  against  the  executor, 
unless  collusion,  insolvency,  or  some 
special  case,  applies  equally  to  the  case 
of  a  creditor  overpaid  by  the  executor. 
In  a  case  of  that  sort,  upon  the  circiim* 
stances  of  suspicion  particularly  attend* 
ing  to  the  character  of  the  creditor,  as 
attorney  and  conHdential  agent  to  tes- 
tatrix, an  issue  was.  directed.     Alsager 


54.  If  a  creditor  has  9  suit  at  law  upon  j  v,  Rowlt^^  E.  1802.  $  Ves.  748.     Vide 
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the  former  part  of  this  case,  4  Ve8,2J7. 
Mom.  Alsager  v.  Johnson.  The  rule  in  this 
case  is  certainly  as  laid  down  in  At- 
klnsob  V,  Mair,  2  Yes.  jun*  95.  4  Bro. 
C.  C.  270.  Beckley  v,  Dorrington,  cited 
in  the  principal  case,  7^9*  Doran  o. 
Simpson,  4  Ves.  651.  Troughton  v. 
Binkes,  6  Ves.  573,  Elrasley  v.  M^Aii- 
lay,  3  Bro.  C.  C  624.  Isaac  v.  Hump- 
age,  ibid.  463.  1  Ves.  Jan.  427. 

59*  The  discharge  of  a  surety  by  the 
creditor  is  not  a  discharge  of  the  princi- 
pal without  reserve,  a  co-surety  there- 
fore is  not  discharged  ;  but  when  either 
of  ihe  co-sureties  has  paid  beyond  his 
proportion,  the  equity  as  between  them 
is  arranged  on  the  principle  of  contribu* 
tion  fur  the  excess.  Exp.  Gifardy  £. 
1802.  6  Ves.  805.  808.  In  Burke's  Ca. 
there  cited,  B.  was  co-surety  for  an  an- 
nuity, and  it  Was  held  that  the  grantee 
having  given  time  to  the  principal,  could 
make  no  demand  against  the  surety. 

60.  Creditors  are  not  restrained  from 
proceding  at  Jaw  before  a  decree,  mere- 
ly because  a  bill  has  been  filed  by  other 
creditors,  but  as  soon  as  the  decree  is 
obtained,  equity  considers  it  as  a  judg- 
ment in  favour  of  all  the  creditors,  who 
shall  be  paid  according  to  their  prio- 
rities.    Largan   v.    Bowaiy   M.    1803. 

1  Sell.  &  Lef.  296.  Vide  Wortley  v. 
Birkhead,  2  Ves.  571.  Morice  ©.  Bank 
of  England,  Ca.  temp.  Talb.  2 1 7.  Mar- 
tin ».  Martin,  1  Ves.  211.  Brooks  r. 
Reynolds,  I  Bro.  C.  C.  1 83.  Goate  is. 
Fryer,  3  Bro.  C.  C.  23.  Ilardcastle  c. 
Chettle,  4  Bro.  C.C.  l65. 

6|.  It  is  a  constant  practice  in  Ireland 
for  judgment  creditors,  after  the  death  of 
tho  conusor  to  obtain  a  decree  for  a  sale 
of  bis  lands  upon  a  failure  of  personal 
assets.     G^ Fallon  v.  Dillon^  H.    1804. 

2  Sch.  &  Lef.  19. 

62.  Soon  after  the  marriage  of  A,  with 
defendant,  it  was  discovered  that  he  had 
A  former  wife  alive,  and  to  make  her 
some  compensation,  he  gave  her  n  bond 
to  pay  her  40/.  per  ann,  for  life,  and 
500/.  in  case  she  should  survive  him. 
The  annuity  being  three  years  in  arrear, 
he  assigned  to  her  some  leasehold  pre- 
mises in  consideration  of  330/.,  of  which 
tho  nil  ear  of  1 20/.  was  part.  A,  became 
a  bankrupt,  having  received  40/«  of  de- 
fondant's  poney,  which  ho  laid  out  in 
i((ock,  and  afterwards  expended  in  build- 
ing upou  the  premises.  Per  M.  R. 
There  i«  no  participation  of  the  crime 


here,  as  in  the  case  of  a  single  woman^ 
but  still  this  bond  must  be  considered 
voluntary  as  against  creditors,  for  though 
there  was  a  moral  obligation  upon  tha 
man  to  compensate  this  injury^,  and 
though  he  acted  upon  that,  it  does  not 
follow  that  the  bond  was  given  from 
such  motives,  as  the  law  can  call  a  valu- 
able consideration,  for  all  settlements 
after  marriage  are  voluntary  against  cre- 
ditont.  Here,  however,  is  a  transaction 
upon  arrears.  In  Stiles  v.  Att.  God. 
(2  Atk.  152.)  the  D.  of  Wharton  gave 
Dr.  Young  a  bond  for  tho  arrears,  aod 
that  was  supported  against  creditors. 
By  the  subsequent  arrangement  in  this 
case,  the  arrears  were  so  satisfied,  for 
which  the  defendant  might  otherwise 
have  sued  as  a  debt,  and  being  a  debt  it 
may  be  dealt  with  as  such.  A  bond 
given  for  the  arrears,  is  a  b6nd  for  « 
valuable  consideration.  So  if  the  arrears 
are  ^iven  np,  and  something  is  given  ia 
lieu  of  them,  as  in  this  case,  where  tbey 
were  part  of  the  consifderation  for  the  as- 
signment of  tho  lease  i^hich  is  so  iar  va» 
luable,  and  the  rest  is  admitted.  Bill 
dismissed.  Gilhatn  v.  Locke^  T.  1804. 
9  Ves.  612. 

63.  On  motion  for  an  injunction  to 
restrain  the  sale  of  goods  taken  in  execu- 
tion by  a  creditor  of  Lord  A.,  until  an- 
swer  or-  further  order,  (which  raotioD, 
under  the  circumstances,  was  made  on  a 
certificate  of  the  bills  filed,  and  without 
notice :)  It  was  held,  that  a  purchase  made 
by  a  married  woman  from  her  husband, 
through  the  medium  of  trustees  for  her 
separate  use  and  appointment,  may  be 
sustained  against  creditors,  if  bona  jidc^ 
though  the  liusbaad  was  indebted  at  the 
time,  and  even  though  the  object  was  te 
preserve  from  his  creditors,  ancient  fa- 
mily pictures,  furniture,^  and  other  arti- 
cles ef  a  peculiar  nature  s^nd  value.  JLady 
Anutdel  v.  Phipps,  Same  v.  Taunton^ 
T.  1804.     VJ  Yes.  139.      . 

64.  Where  a  decree  has  been  obtained 
by  a  creditor  on  behalf  of  himself  and 
ether  creditors,  a  prior  creditor  who  has 
obtained  judgment  at  law  in  ejectment, 
grounded  on  an  elegit,  shall  not  be  al- 
lowed to  £et  into  possession.  Sumner 
V.  Kelly,  T,  1805.  2  Sch.  &  Lef.  398. 

65.  The  court  will  sustain  a  suit  by  a 
creditor,  against  persons  accountable  to 
the  estate  in  a  special  case,  as  where  tfa^ 
representatives  cannot  or  will  net  ac&> 
but   whether  tlio  plaiatiflT  io  thi3  eas^ 
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who  was  a  creditor  by  judgment  17  years 
old,  CHD  have  a  decreo  without  reviving 
by  scire  facias^  lh«  court  would  not  do- 
terniiuc  ;  the  bill,  however,  was  retained, 
that  the  debt  might  be  substantiated  by  an 
issue  or  other  proceediiii^s  at  law.  liur- 
roughs  V.  Elton/r.  lSOr».  11  Ves.  29. 
Vide  Coysgame  r.  Fly.  2  Bl.  y95.  Roe 
r.  Bant,  1  Dick.  150. 

66»  The  doctrine  of  election  is  not  ap- 
plicable against  creditors,  taking  tlie  be- 
uefit  of  a  devise  for  payment  of  debts, 
and  also  enforcing  their  legal  right  against 
other  funds  disposed  of  by  the  will. 
Kidney y  or  Wdliams  v«  Coussmaker,  H. 
1806.   12  Ves.  154. 

67.  There  is  this  distinction  between 
creditors  and  legatees,  under  a  charge  for 
payment  of  debts  and  legacies,  that  the 
former  are  to  be  paid  in  preference,  and 
though  the  statute  of  fraudulent  devises 
would  prevent  a  devise  for  legacies  to 
the  prejudice  of  creditors  by  specialty, 
St  would  not  prevent  a  devise  for  debts 
generally,  though  that  might  be  the  ef- 
^ct.  S.  C.  £t  vide  Ridout  v.  Plymouth, 
2  Atk.  104.  Lingard  v,  Derby,  I  Bro. 
C.  C.  3U.  Hughes  V.  Dolbiu,  2  Bro. 
C.  C.   614. 

68.  Under  a  charge  of  debts,  creditors 
by  simple  contract  may,  by  marshalling, 
follow  devised  estates,  if  there  be  no 
estates  descended,  or  if  they  have  been 
applied.     Kidney  v.  Coussmaker,  sup. 

(J9*  Laches  are  not  to  b6  imputed  to 
creditors  under  a  devise  for  debts,  as  to 
an  individual  devisee,  to  prevent  or  limit 
the  account  of  rents  and  profits,  even 
against  an  infant  heir  S.  C. 

70.  A  merchant,  who  had  been  re- 
lieved by  an  issue  of  commercial  credit 
Exchequer  bills,  (under  stat.  51  Goo.  3. 
c.  15.  g.  48.)  to  tho  amount  of  25,000/. 
became  bankrupt,  whereupon  the  court 
(in  obedience  to  that  act,  and  on  the  pe- 
tition of  the  secretary)  ordered  the  as- 
signees to  pay  the  cashier  of  the  Bank 
that  sum,  with  interest,  together  with 
costs,  in  preference  to  the  claims  of  his 
other  creditors.  Eip.  Iloldenj  M.  1811. 
18  Ves.  43G. 

71-  Creditors  shall  be  favoured  in  the 
construction  of  a  will,  if  it  can  be  done 
without  violence  to,  or  straining  the 
words.  Noel  v.  Watson^  M.  1813.  2 
Ves.  &  B.  269. 

7^.  In  a  case  of  unreasoDable  delay  in 
prosecuting  a  decree  in  a  suit  by  next  of 
kin  against  an  adnHDistratriZ|  the  court 

Vot-I-.  57 
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will  allow  a  creditor  to  prosecute  the  de- 
cree which  h^s  been  so  neglected.  Simms 
V.  Ridge,  M.  18 17.  3  Meriv.  458. 

73.  Tlie  act  of  47  Geo.  3.  s.  2.  ch.  74. 
declaring  the  real  estate  of  a  trader  sub- 
ject to  his  debts,  applies  only  to  such  as 
were  traders  at  the  time  of  their  decease, 
and  not  to  those  who  have  bona  Jide'lcft 
off  trade  before  they  died.  Jlitchon  v. 
Bcnnet,  E.  18l9.  4  Madd.  180. 

(b)  Frauds  against  them, 

74.  A  wife  joined  her  husband  in  a 
mortgage  and  levied  a  fine,  and  the  hus- 
band agreed  that  his  wife  should  have 
tlie  redemption,  after  which  he  mort- 
gaged the  estate  twice.  The  court  set 
aside  the  agreement,  but  secured  to  the 
wife  her  dower.  Dolin  v.  CoUman,  H. 
1684.  1  Vern.  294.  Et  vide  stat.  13  Eliz. 
c.  5.    . 

75.  Plaintiff  having  recovered  a  judg- 
ment for  1400/.  against  I.  S.,  brought  a 
bill,  charging  that  1,  S.  had  conveyed  his 
estate  to  trustees,  and  had  lent  1000/.  to 
A.  in  B.'s  name.  I.  S.  is  bound  to  dis- 
cover the  fact  in  this  case.  Smithicr  v. 
Lewii,  E.  1 680.  1  Vern.  398. 

76.  A.  obtained  judgment  against  B^ 
ami  theu  brought  a  bill  against  C.  for  an 
account  and  discovery  of  goods  of  B. 
which  C.  had  got  in  his  hands.  C.  is  not 
bound  to  discover  until  executiop  has 
issued.  An  gelt  v.  Draper  ^  £.  l686.  1 
Vern.  399.  Taylor  v.  Hillj  M.  1705. 
1  Eq.  Ab.  132.  pi.  15.  S.P 

77'  A  purchase  of  an  estate  of  tenant  for 
life,  who  was  outlawed  and  had  abscond- 
ed, was  set  aside  in  favour  of  creditors, 
the  purchase  being  made  at  ao  under- 
value, and  pending  the  prosecution  at 
law  against  him,  and  with  notice  thereof. 
Hcrne  v.  Afecrs,  T.  1687.  1  Vern.  465. 

7S.  It  is  not  necessary  to  send  it  to  bo 
tried  at  law,  whether  a  voluntary  convey* 
auce  be  fraudulent  or  not,  for  a  court  of 
equitv  can  determine  it.  White  v.  Hus* 
sey,  T.  1690.  Pre.  Ch.  14. 

79.  A  deed  not  fraudulent  at  first, 
may  afterwards  become  so  by  being  con- 
cealed and  not  pursued,  as  where  a  fa- 
ther nsakes  a  settlement  on  trustees  ia 
trust,  to  pay  his  debts  therein  mentioned^ 
reserving  50/.  a  year  to  himself  for  life, 
remainder  to  his  son,  and  the  fatlier  con- 
tinues in  possession,  and  12  years  after 
contracts  debts  by  bond  :  the  question  of 
fraud  iti  this  case,  bowever,  was  sent  to 
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be  tried  at  lav ;  and  the  renh  does  not 
appear.  Jimmgeffny  w.  EarU^  £.  l€92. 
2  Vern.  26l. 


happen  to  the  obligor,  is  firandalenl  as  to 
creditors.  Wag's  Cm.  T.  1725.  SeL  Ch. 
Ca.  46. 


80l  a.  made  a  biO  of  sale  of  his  goods!  88.  A  settlement  after  marriage,  in 
to  a  trustee  for  one  who  lived  with  him  consideration  of  a  portion  paid  by  the 
as  his  wife,  and  was  so  reputed.  This  Is  *  wife's  lather,  is  good  against  creditors, 
frandolent  against  creditors.  Fittcker  v. '  and  not  within  13  Eliz.  c.  5.  RmsstU  ▼. 
i^idiey,  H.  1704.  2  Vern.  490.  \  Hammond,  M.  17S8.  1  Atk.  13. 

81.  Bat  where  A.  purchased  the  lease  [  89^  A  settlement  being  voluntary,  is 
df  a  house  in  the  name  of  6.,  and  took  a ;  not  for  that  reason  frandolent,  but  an 
declaration  of  trust  to  permit  A.  to  enjoy  |  evidence  of  fraud  only.  S.  C.  Et  vide 
for  life,  and  then  in  trust  for  ooe  who !  Bovey's  Ca.  1  Vent  193.  Ld.  Teynham 


lived  with  him  as  his  wife,  and  was  so 
reputed.  This  lease  is  not  assets  of  A., 
nor  liable  to  his  creditors  after  bb  death, 
for,  when  a  man  purchases,  he  may  settle 
the  estate  as  he  pleases.  S.  C.  Vide 
Peacock  «•  Monk,  1  Ves.  130.  where  Ld. 
Ilardwieke  disapproved  this  case. 

82.  A.  conveyed  laads  to  the  use  of 
himself  for  life,  with  power  to  mortf^ge 
such  part  as  he  should  think  fit,  remain- 
der  *to  trustees  to  sell  and  pay  all  his 
debts,  and  afterwards  became  indebted 
by  judgments,  bonds,  and  simple  con- 
tracts. This  IS  fraudulent  as  against  the 
judgment  creditors,  and  they  shall  not 
lie  compelled  to  take  a  satisfaction  in 
average  with  the  other  creditors,  having 
DO  notice  of  the  settlement.  Tarhack  v. 
Marlntrff^  T.  1705.  2  Vern.  510. 

83.  So,  whefe  A.  made  a  voluntary 
settletnent,  reserving  to  himself  a  power 
to  mortgage  what  part  he  pleased ;  this 
amounts  in  effect  to  a  power  of  revo- 
cation, and  therefore  is  fraudulent  as 
against  creditors  by  judgment.     S.  C. 

84.  A  person  who  has  a  bill  of  sale  of 
goods  for  securing  money  lent,  shall  be 
preferred  to  a  judgment  creditor,  where 
the  trost  of  the  goods  appears  on  the 
face  of  the  bill  of  sale,  and  the  particular 
purpose  of  the  possession  is  also  mani- 
fest. Bucknal  v.  Royston^  H.  1709. 
Pre.  Ch.  285.  Vide  Brown  r.  Heathcote, 
1  Alk.  160^  Et  antCf  tit.  Bankruft,  vi.  vii. 

85.  A  bond  by  a  man  to  pay  part  of  a 
portion  to  his  wife's  daughter,  given  loi^ 
after  her  marriage,  in  pursuance  of  a 
verbal  promise,  is  voluntary,  and  bad 
against  creditors,  though  good  against  le- 
gatees. Loeffes  v.  Lewen^l.  1718.  Pre« 
Ch.  S70.  •  •    •  • 

86.  A  voluntary  conveyance  is  bad  in 


V.  Mullens,  1  Blod.  119. 

90.  A  voluntary  settlement  is  not  frau- 
dulent, nor  will  equity  shake  it,  if  the 
person  making  it  b  not  indebted  at  tbe 
time.  S.  C.  Et  vide  Shaw  v.  Lady  Stan- 
dish,  2  Vern.  327.    Walker  v.  Borrows, 

1  Atk.    93.      Middlecomb   a.    Marlow, 

2  Atk.  52a  Ld.  Townsend  v.  Wynd- 
ham,  2  Ves.  10.  Stephens  v.  Olive,  2 
Bro.  C.  C.  90.  Seats,  if  indebted  at  the 
time.  Beaumont  r.  Thorpe,  l^Ves.  27* 
Or  if  any  badges  of  fraud  appear  to  de-' 
ceivc  creditors,  as  if  a  man  makes  a  settle* 
ment  with  a  view  to  his  being  indebted  at 
a  future  time.  Stileman  n.  Ashdown,  2 
Alk.  481.  Fiizer  r.  Fitser,  ibid.  511. 
Taylor  v.  Jones,  ibid.  600. 

91.  Every  conveyance  ibat  is  volun- 
tary, is  fraudulent  against  creditors  ;  and 
though  a  man  is  bound  by  law  to  main- 
tain his  wife  and  children,  yet  the  funds 
out  of  which  the  maintenance  is  to  arise 
are  liable  to  creditors.  Eitzer  v.  Fitzer^ 
H.  1742.  2  Atk.  611. 

92.  A  settlement  made  in  1694,  in 
consideration  of  a  portion  then  paid, 
though  after  marriage,  cannot  be  im- 
peached by  subsequent  creditors.  Stile- 
man  v.  Ashdown^  M.  1742.  2  Atk.  477* 
Amb.  13. 

OS,  But  a  creditor  under  circomstaiH 
ces,  may  be  let  in  upon  estates  jointly 
purchased  by  a  father  and  his  sons,  and 
a  moiety  of  each  oiay  be  sold  to  satisfy 
judgment.  S.  0. 

^  94.  Where  a  father  in  a  parchase  takes 
a  conveyance  to  himself  for  life,  remain- 
der to  his  son  in  fee;  as  the  lather  has 
the  profits  for  his  life,  and  is  visibly  ia 
possession  of  the  whole  estate  as  owner^ 
the  estate  shall  be  liable  to  his  creditors. 
S.  C.  8ed  contray  Fletcher  e.  Sidley, 
equity  against  bond  debts^  contracted  af-i2  Vern.  49 1 •     Et  vide  Peacock  o.  Monk^ 


terwards.     St.  Amand  v.  Lady  Jersey^ 
H.  1717.  1  Com.  255. 

87-  A  bond  with  a  defeasance  not  to 
be  put  in  suit  unless  misfortunes  should 


1  Ves.  129. 

95.  Thoii|b  a  conveyance  made  by  a 
man  who  afterwards  became  bankrupt, 
will  be  wtx  aside  in  equity  as  an  absolute 


convey  an  ce,  yet  the  court  will   order  it 
to  stand  as  a  security  for  so  much  as   is 
really  due.  Barwtll  v.  Ward^  E.  1745. 
Ridgif.  Ca.  temp.  Harder.  286.    1   Atk. 

:260. 

96.  Where  a  son  takes  beneficially 
under  his  father's  will,,  and  promises  to 
perform  it,  it  is  a  good  consideration  for 
a  bond,  and  not  fraudulent.  Blount  v. 
Blounty  or  Dougktgy  T.  1747.  3  Atk.  481. 
£t  vide  Thynn  v.  Thynn,  1  Vern.  296. 

97*  A.  made  B.  executor  and  residu- 
ary legatee,  and  bv  deed  of  the  same  date 
vested  4000/.  in  him,  to  pay  an  annuity  to 
A.  for  life,  and  afterwards  1000/.  a-piece 
to  C.  and  D.,  and  an  annuity  to  E.  if  they 
survived  him.  This  is  a  testamentary  act, 
and  voluntRry,  and  void  under  IS  £liz. 
c.  5.  Peacock  v.  Moak^  M.  1748.  1 
Ves.  127. 

98.  There  is  a  difference  between  the 
statutes  of  fraud,  of  13  Cliz.  c.  5.  in  fa- 
vour of  creditors,  and  27  Eliz.  c.  4. 
which  is  in  favour  of  purchasers.  As  to 
the  latter,  every  voluntary  conveyance  is 
void  against  a  subsequent  one  for  a  va- 
luable consideration,  though  no  fraud, 
aad  the  party  not  indebted  at  the  time  ; 
but  with  regard  to  13  Cliz.,  if  a  volun- 
tary conveyance  of  a  real  estate  or 
cbattel,  be  made  by  one  not  indebted  at 
tbe  time,  though  he  afterwards  becomes 
indebted,  and  such  voluntary  convey- 
ance be  for  a  child,  and  there  is  no 
badge  of  fraud  to  deceive  subsequent 
creditors,  that  will  be  good  :  but  if  any 
iutent  ta  deceive  subsequent  creditors 
appear,  it  will  be  void.  Per  Ld.  Hard' 
vnckCf  in  Ld,  Townshend  v.  Wyndham^ 
T.  1750.  2  Ves.  10. 

99.  A  daughter  entitled  to  6000/.,  se- 
cured on  laud  by  her  •  mother^s  settle- 
ment, subject  to  a  contingency,  married 
clandestinely  in  the  life- time  of  her  fa- 
ther. The  father  then  secured  the  6000/. 
on  his  estate  to  the  husband,  who  made 
a  settlement  on  his  wife.  This  is  not  a 
fraud  upon  his  creditors.  Whteler  v. 
C7ary/,M.  1751.  Amb.  120. 

1^.  An  executor  advanced  money  to 
two  of  his  daughters  on  marriage,  and  to 
others  as  a  voluntary  gift ;  he  afterwards 
died  insolvent,  having  received  assets. 
On  a  bill  by  the  legatees,  under  his  tes« 
tator's  will,  it  was  held  that  the  voluntary 
gifts  were  fraudulent.  Partridge  v.  Oopp^ 
£.  1758.  Amb.  596.  1  Eden  168. 

101.  An  assignment  of  personal  pro- 


DEBTOR  AND  CREDITOR  I.  419 

Frauds  against  Creditors. 

perty  for  a  consideration  clearly  inade- 
quate, is  fraudulent  as  against  creditors 
under  13  Eliz.  But  copyholds  not  be- 
ing naturally  snbject  to  the  debts,  a  con- 
veyance of  them  cannot  be  fraudulent 
against  creditors.  Mathews  v.  Peavtr^ 
M.  1786.  1  Cox  278. 

102.  On  the  treaty  of  marriage  be- 
tween A.  and  B.,  the  father  and  mother 
of  fi.  in  consideration  of  the  settlement, 
joined  in  conveying  a  small  estate  (out 
of  which  the  mother  was  dowable)  to  A. 
in  fee,  (but  no  fine  was  levied  ;)  and  they 
also  iolned  in  settling  another  estate,  of 
which  the  &ther  was  seised  in  fee  on 
the  father  for  life;  remainder  to  tbe 
mother  for  life;  remainder  to  the  uses 
of  the  marriage.  At  the  time  of  the  set- 
tlement, the  father  was  indebted  by  spe- 
cially :  Held,  a  fair  family  settlement, 
not  made  to  defeat  creditors,  and  the  limi* 
lation  to  the  mother  for  life  is  not  frau- 
dulent, within  the  statute  13  Eliz.,  more 
especially  as  she  had  joined  in  convey- 
ing the  small  estate  in  fee  to  the  husband* 
Jones  V.  Boulter,  M.  1786.    1  Cox  288. 

Vide  Ongood  v.  Strode,  2  P.  W.  245. 
Newstead  v.  Searle,  1  Atk.  265.  Doe  r. 
Riitledge,  Cowp.  705.  Roe  v.  Mitton,  2 
Wils.  356. 

103.  A  husband  having  lived  in  adulte- 
ry he  and  his  wife  separated,  and  there- 
upon the  husband  settled  real  estates 
worth  300/.  per  ann»  on  his  wife  for  her 
separate  maintenance,  and  on  the  children 
of  the  marriage.  This  settlement  is  not 
fraudulent  as  against  creditors  under  the 
statute  of  ^3  Elis.  HMt  v.  Bull,  E. 
1788.     1  Cox  445. 

104.  A  creditor  impeaching  a  settle- 
ment for  fraud,  must  state  that  he  is  de- 
frauded by  it,  and  get  judgment  for  his 
debt,  dolman  v.  Ctoker,  T.  1790.  1 
Ves.  jun.  I6l. 

105.  A  settlement  was  made  after  mar- 
riage of  stock,  standing  in  the  name  of 
the  -wife,  before  and  at  the  time  of  the 
marriage ;  but  the  husband  being  then 
insolvent,  it  was  set  aside  aAer  his  death, 
for  stock  does  not  survive ;  yet  the  hus- 
band's assignees  were  bound  to  make  a 
provision  for  the  wife.  Pringle  v.  Hodg- 
son, H.  1798.  3  Ves.  6l7*  whore  Ld. 
Loughborough  has  reviewed  all  the  cases 
on  this  subject.  Note.  In  Dundas  v. 
Dutens,  1  Ves.  jun.  196.  Ld«  Thurlow 
seemed  to  think  the  court  could  not 
touch  stock  to  satisfy.creditors.  ^  Scd  viUfi 
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Horn  V.  Horn,  Amb.  79-  King  v.  Da- 
pine,  2  Atk.  603.  (n.)  and  3  Atk.  192. 
S.  C  nofliiite  King  r.  ^larissal. 

106.  Though  generally  a  bill  will  not 
lie  against  a  debtor  to  an  estate,  by  those 
interested  in  the  personal  estate  as  cre- 
ditors, yet  it  will,  under  circumstances 
of  collusion  with  the  representative,  who 
ia  liable  in  the  character  of  trustee  and 
agent.  Doran  v.  Simpson,  T.  1799.  4  Ves. 
651.  Vide  Newland  v.  Champion,  I  Yes. 
105.  To  impeach  a  settlement  after  mar- 
riage, nnder  13  Eliz.  the  husband  must 
be  proved  to  have  been  indebted  at  the 
time,  and  to  the  extent  of  the  insolvency « 
The  creditors  not  producing  any  evi- 
dence, their  bill  was  dismissed,  with  li- 
berty to  file  another.  LmsH  v.  Wilkinson, 
T.  1830.  5  Ves.  385.  Vide  Stephens  r. 
Olive,  2  Bro.  C.  C.  90.  Battersbee  v«  Far- 
rington,  1  Swanst*  106. 

107.  A  son,  tenant  in  tail  in  remain- 
der, when  just  of  age,  in  1769  joined  his 
father,  tenant  for  life,  in  a  recovery,  for 
the  purpose  of  raising  3000/.  for  the  fa- 
ther, and  re-settling  the  estate,  the  son 
taking  back  only  an  estate  for  life,  with 
remainder  to  his  first  and  other  sons, 
&c.  Whatever  equity  he  might  have 
had  against  that  settlement,  was  lost  by 
liis  marriage  and  acquiescence,  till  after 
the  death  of  his  father,  in  1793  ;  though 
under  the  circumstances  there  was  no 
probability  of  issue.  Upon  that  ground, 
a  bill  by  the  trustees  under  a  general 
trust  for  his  creditors,  claiming  as  pur- 
chasers under  27  Eliz-  c.  4.,  was  dismiss- 
ed, without  deciding  whether  they  could 
sustain  that  character,  or  how  far  a  set- 
tlement, merely  as  being  voluntary,  is 
affected  by  the  statutes  of  Cliz.  Brown 
V.  Carter,  H.  1801.  5  Ves.  862.  Vide 
Kirk  V.  Clark,  Pre.  Ch.  275. 

108.  A  settlement  after  marriage  is 
fraudulent  only  as  against  creditors  at 
the  time.  Kidney,  or  JVilliams  v.  Causs- 
maker,  H.  1806.  12  Ves.  136. 

109.  A  creditor  who  suppresses  his 
debt  in  order  to  induce  anotner  person 
to  enter  into  a  contract,  shall  not  be  al- 
lowed to  set  up  his  debt,  even  against  the 
person  in  whose  favour,  and  at  whose 
instance  he  made  the  suppression.  Did- 
biac  v:  Daibiac,  T.  J  809-  16  Ves.  125. 
Vide  Parkes  r.  White,  11  Ves.  209. 

110.  Asssignment  of  property  by  a 


debtor,  is  a  frand  against  his  creditors  if 
he  afterwards  retains  possession  of  the 
things  assigned.  Dutton  v.  Morrison^ 
T.  1810.  17  Ves.  197.  Vide  Twyne'sCa, 
3  Co.  80. 

111.  In  a  case  of  competition  be- 
tween creditors,  an  inquiry  which  had 
been  directed  as  to  the  consideration  of 
two  annuities  alleged  to  have  been  vo- 
luntary, or  pro  turpi  causa,  held  proper  ; 
because  when  the  objection  was  made,  the 
assets  would  not,  without  such  inquiry, 
be  sufficient  to  satisfy  all  claims.  Hunt  v. 
Biaunsell,  T.  1813. 1  Dow  P.  C.  21 1.  It 
was  insisted  at  the  bar,  that  the  bill  in 
this  case  might  have  been  dismissed  on 
the  authority  of  Priest  e.  Perrott,  2  Ves. 
160. 

112.  A  replication  to  a  plea  (in  bar  to 
an  extent  in  aid,)  that  defendant  was  trus- 
tee under  a  prior  deed  of  assignment  for' 
the  general  benefit  of  all  the  insolvent's 
creditors ;  that  the  prosecutor  of  the  extent 
was  indebted  to  the  crown  '  before  and  at 
the  time  of  executing  the  deed  ;  that  the 
insolvent  then  carried  on  trade,  and  was 
not  then  seized  of  land<,  &c.  ;  that  the 
insolvent  was  then  indebted  to  the  pro- 
secutor ;  and  that  the  prosecutor  had  not 
executed  the  assignment,  was  held  bad  on 
general  demurrer  ;  Held  also,  that  such 
an  assignment  is  not  fraudulent  against 
such  a  creditor,  unless  a  commission  of 
bankruptcy  has  been  sued  out,  and  that 
no  such  deed  can  be  avoided  by  an  ex- 
tent as  a  commission  of  bankrupt  may. 
Rex  V.  Watson,  T.  I8I6.  3  Price  6.  Vide 
Pickstock  w.  Lyster»  3  Maul.  &  Selw.  371 . 

113.  Where  the  validity  of  h  deed  de- 
pends upon  the  bona  fides  of  the  transac- 
tion, to  be  collected  from  extrinsic  cir- 
cumstances, a  court  of  equity  will  not 
compel  a  purchaser  to  accept  a  title  un- 
der the  deed,  because  neither  the  pur- 
chaser nor  tlie  court  has  adequate  means 
of  ascertaining  those  circumstances.  l*ho 
coutt  would  not  decide,  whether  a  deed 
of  grant  of  personal  assets  in  the  nature 
of  a  mortgage,  containing  a  stipulation 
for  the  grantor's  continuing  conditionally 
in  possession,  is  for  that  reason  fraudu- 
lent, and  an  act  of  bankruptcy.  HartUy 
V.  Smith,  E.  1819.  1  Buck  S6^.  Vids 
Ryal  r.  Rolle,  1  Atk.  l65,  Worsley  v. 
De  Mattos,  1  Burr.  467.  Ciidogan  Vv 
Kcnnett,  Cowp.  532. « 
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114.  A.  being  iodebted  in  500/.,  by 
mortgage,  leased  all  his  lands  to  trustees 
to  pay  his  debts,  and  died ;  his  heir  paid 
debts  including  the  mortgage,  to  a  greater 
eraount  than  the  value  of  the  trust  lands, 
and  then  refused  to  pay  any  more.  Per 
curiam^  the  mortgagee  should  not  have 
been  paid  out  of  the  trust  estate,  to  the 
prejudice  of  other  creditors,  for  he  was 
secured  by  his  mortgage,  and  the  trust 
lands  ought  to  have  been  applied  in  the 
first  place,  to  pay  the  other  debts.  Po' 
vey^s  Ca.  C.  1680.  2  Freem.  51.  > 

115.  Where  a  deed  of  trust  is  made 
for  payment  of  debts,  it  shall  extend  only 
to  debts  contracted  at  the  time  of  making 
the  deed.  Pure/oy  v.  Pwrtfey^  H.  l681. 
1  Vern.  28. 

116.  A  debt  by  a  decree  shall  be  paid 
after  judgments,  and  before  debts  by 
bond.  Harding  v.  Edge^  H.  1(582.  1 
Vern.  143.  Bishop  v.  Godfrey,  Pre.  Ch. 
179*     Morricc  v.  Bank  of  England,  3  P. 


120.  Deed  of  trust  for  payment  of  such 
creditors  as  come  in  within  a  year.  A 
creditor  will  not  be  excluded  though  he 
does  not  come  in  till  after  the  year ;  but 
a  bill  may  be  brought  after  the  year,  to 
compel  the  creditors  who  stand  out  to 
come  in,  or  renounce  the  benefit  of  the 
trust.  JDunch  v.  Kenty  M.  Ii84.  1  Vern. 
260. 

121.  If  there  is  a  debt  owing  to  the 
king,  equity  will  order  it  to  be  paid  out  of 
the  real  estate,  that  other  creditors  may 
have  satisfaction  of  their  debts  out  of  the 
personal  assets.  Sagitary  v.  Hydcj  T. 
1687.  1  Vern.  455. 

J 22.  A  decree  in  equity  for  a  sum  cer- 
tain, is  equal  to  a  judgment  at  law,  and 
shall  be  pM  pari  passu  therewith ;  but  if 
the  decree  be  for  an  account,  it  is  only 
equal  to  a  jodgmeut  quod  computet^  till 
the  account  be  stated.  Searlt  v.  Jaant, 
M.  1688.  2  Freem.  104. 

123.  A  voluntary  judgment  given  by  a 


AV.  402.  where  it  is  said,  that  a  decree  is  1  freeman  of  London,  payable  three  months 
equal  to  a  judgment  at  law.  'after  his  death,   is  to  be  postponed  to 


117-  Where  land  is  devised  to  pay 
debts  and  legacies  out  of  rents  and  profits, 
the  land  may  be  sold,  otherwise,  if  out  of 
annual  rents  and  profits ;  but  if  such 
trust  is  by  deed,  the  land  cannot  be  sold 
in  eithef  case.  Anon,  M.  1682.  1  Vern. 
104.  2  Vent.  357-  Et  vide  Heycock  v. 
lleycock,  1  Vern.  25#. 

118.  A  man  indebted  by  several  mort- 
gages, judgments,  bonds,  and  simple  con- 
tracts, settled  his. estate  for  payment  of 
his  debts.  The  real  securities  shall  be 
first  paid,  and  then  the  bonds  and  simple 
contracts  in  average.  Child  v.  Stephens, 
M.  1682.  1  Vern.  lOI. 

119*  Where  lands  are  to  be  sold  for 
payment  of  debts,  as  in  the  schedule,  the 
purchaser  must  take  care  to  see  his  pur- 
chase money  rightly  applied ;  but  if  more 
is  sold  than  is  sufficient  to  pay  the  debts, 
that  shall  not  turn  to  the  prejudice  of  a 
purchases.  iSfpa/e/tn^v.  Shalmery  H.  1684. 
1  Vern.  301.  Vide  Culpepper  v.  Astoo, 
3  Ch.  Rep.  115.  cited  in  Whalley  v. 
Whalley,  1  Vern.  487.  where  it  was  set- 
tled, that  a  sale  by  trustees  of  more  lands 
than  sufficient  to  pay  the  debts  is  not 
good. 


debts  by  simple  contract,  and  to  the  wi- 
dow's customary  part,  but  will  bind  the 
freeman's  legatary  part*  Fairheard  v. 
BowersyVl.  l690.  2  Vern.  202. 

124.  A  recognizance  being  enrolled  by 
the  special  order  of  the  court,  after  the 
time  for  enrolling  it  was  elapsed,  the  co- 
nusor, betwixt  the  date  of  the  recogni- 
zance, and  (he  enrolling  of  it,  borrowed 
money  of  I.  S.  upon  a  judgment,  which 
was  now  over-reached  by  the  recogni- 
zance,  and  the  estate  of  the  conusor  was 
ID  mortgage  prior  to  the  recognizance, 
so  that  neither  the  recognizance  nor  the 
judgment  could  reach  the  estate  without 
the  aid  of  equity.  The  court  inclined  to 
give  preference  to  the  judgment  creditor. 
Pother  gill  v.  Kendrick^T.  l69l.  2  Verni 
234. 

125.  A  trust  term  to  raise  any  sum 
not  exceeding  1500/.,  *for  payment  of 
such  debts  as  A.  should  owe  at  his  death^ 
and  afterwards  he  borrowed  1000/.,  and 
appointed  trustees  to  pay  that  1000/., 
and  died  indebted  to  several  others; 
Ileld,  that  the  1000/.  should  take  place 

I  according  to  the  appointment,  and  not  be 
divided  amongst  all  the  creditorS|    Sey* 
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126.  Debt  on  bond  for  snois  certain, 
«nd  debts  aicertained,  are  to  be  preferred 
to  demands  which  sound  only  in  dama- 
ges.  WhUchurch  v.  Lady  Bayntan^  T. 
1692.  2  Vern.  272. 

127.  The  court  would  not  relieve  aif 
executor  against  an  extent  in  aid  taken 
eot  by  a  simple  contiact  creditor  against 
bim^  whereby  he  preferred  himself  to 
bond  creditors,  who  had  recovered  jodg- 
meots  against  the  executors,  though  the 
defendant  confessed  he  was  able  to  pay 
the  king.  Dickenson  Y.Molineuxj  T.  1692. 
Pre.  Cb.  47. 

128.  A.  brought  an  action  against  B. 
lor  lying  with  his  wife,  after  which  6.  as- 
signed his  estate  to  trustees  in  trust,  to 
pay  the  several  debts  mentioned  in  a 
scbedoie,  and  such  other  debts  as  he 
should  name  within  ten  days.  Then  A. 
recovered  5000/.  damages,  and  brought 
his  bill  to  set  aside  this  deed,  as  made  to 
defeat  him  :  Held  not  to  be  fraudulent, 
A.  being  no  creditor  at  making  the  deedj 
end  his  debt  recovered  after  being  found* 
«d  in  mcdeficio ;  but  for  the  surplus,  (if 
any,)  A.  may  come  in.  Leiokner  v.  Free- 
man,  M.  1699.  Pre.  Ch.  105. 

129*  Equity  will  relieve  against  a  frau- 
dulent contrivance  by  an  extent  in  aid, 
|o  gain  a  preference  to  a  debt  of  an  infe- 
rior nature.  Braum  v.  Trant  or  Brad- 
ehawj  E.  1701.  2  Vern.  426. 

130.  A.  assigned  his  wife's  trust  term 
for  payment  of  debts,  and  died  ;  his  cre- 
ditors shall  have  the  benefit  of  the  assign- 
ment, though  his  wife  and  child  were  un- 
provided for  at  his  death.  Walter  v. 
Saunders,  T.  1708.  1  Eq.  Ab.  58.  pi.  5. 
Et  vide  Sir  Ed.  Turner's  Ca.  T.  l68l. 
1  Vern.  7. 

131.  If  a  man  recovered  a  judgment  or 
sentence  in  France  for  money  due  to  him, 
the  debt  must  be  considered  here  only  as 
a  debt  on  simple  contract,  and  the  sta- 
tute of  limitations  will  run  upon  it.  Z>ii- 
jHein  V.  Dt  Ravenp  H.  1705.  2  Vern. 
540. 

132.  A.  in  1687,  lent  1000/.  te  B.  on  a 
jadgqient,  at  which  time  there  was  a 
term  of  j[eao  attendant  on  the  inheri- 
tance, wnich  had  been  assigned  te  three 
trustees.  In  1688,  B.  and  one  of  tie 
trustees  assigned  the  term  to  C.  for  se^ 
curing  money  then  borrowed  of  him ;  A. 
having  notice  of  thi^  assignment,  gets  an 


Other  trustees  to  D.  in  trust  for  the  bet- 
ter securing  his  1000/.  A.  shall  have 
the  benefit  of  this  assignment,  and  be 
paid  before  C  E.  of  Bristol  v.  Hunger^ 
ford^  M.  1705.  2  Vern.  524. 

133.  Mortgages  are  not  to  be  prefer- 
red to  other  real  incumbrances;  bet 
mortgages,  judgments,  statutes,  and  re- 
cognizances shall  take  place  according 
to  their  priority  in  order  of  time.  S.  C* 
in  DomOn  Proc, 

134.  A  seaman  assigned  his  wages  as 
a  security  for  money,  and  died  indebted* 
This  assignment  specifically  binds  tho 
wages,  and  the  money  secured  thereby 
shsdl  be  paid  in  preference  to  all  other 
debu.  Crouch  v.  Martin^  M.  1707.  2 
Vern.  595. 

135.  An  incumbrance  by  judgment 
being  a  lien  on  the  land,  if  made  prior  to 
the  grant  of  an  annuity,  shall  be  prefer- 
red before  the  grant  of  an  annnity,  be- 
cause bis  charge  on  the  land  is  posterior. 
Davidson  v.  Goddard,  £.  1708.  Gilb. 
Eq.  Rep.  66. 

136.  A  creditor  who  obtains  judgment 
after  the  debtor  has  made  a  conveyance 
of  his  estate  for  payment  of  his  debts, 
shall  be  paid  only  in  average.  Stephen* 
son  v.  Haytpard,  H.  1710.  Pre.  Ch. 
310. 

137-  Lord  B.  being  indebted  by  bond 
and  simple  contract,  raised  a  trust  term 
to  pay  all  his  debts  equally,  and  died« 
The  bond  creditors  may  be  paid  part 
of  their  debts  out  of  the  personal  estate, 
and  shall  come  in  upon  the  trust*  term  for 
the  remainder,  equally  with  the  simple 
contract  creditors.  Corr  v.  Lafly  Bur- 
lington,T.  1713.  1  P.-W.  228.  The  au- 
thority of  this  case  has  been  much  ques- 
tioned on  both  points.  Vide  Lloyd  r. 
Williams,  2  Atk.  110.  Barwell  v/Par- 
ker,  2  Ves.  363.  E.  of  Bath  v.  E.  of  Brad- 
ford, ibid.  587.  As  to  the  first  point  it 
appears  by  Reg.  lib.  A.  1712.  fo.  595. 
that  Carr  v.  Burlington,  sup,  and  Clif- 
ford 9.  Burlington,  were  heard  t^ether 
on  the  master's  special  report,  who 
stated  that  ^  Ld.  Burlington,  in  August 
1668,  demised  bis  several  estates  to  trus- 
tees, in  trust,  to  raise  and  pay  all  such 
sums  as  the  Earl  should  owe  at  bis  death, 
fof  servants'  wages,  but  not  to  postpone 
during  his  life  the  payment  of  the  sche- 
dHTd'debts,  with  all  interest  due  or  to 
grow  dqe,  not  preferring  one  creditor  to 
another ;  and  .after  payment  thereof,  in 


assignment  of  tbo  toron  Irom  the  two  trust  for  the  Earl  and  his  assigns  for  the 
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residue  of  the  terms;  and  by  deed  poll/ 
his  Lordship  charged  the  same  premises 
with  the  payment  of  all  such  debts  as  he 
should  owe  at  his  death,  in  just  and  due 
proportions,  not  preferring  one  person  to 
another."  It  also  appeared  that  great 
p<irt  of  the  personal  estate  had  been  ap- 
plied in  payment  of  the  judgment  credi- 
tors. '^  Decreed,  that  the  personal  estate 
of  Ld.  6.  should  be  6rst  applied  to  pay 
fais  judgment  creditors,  in  a  course  of 
administration,  and  that  what  had  been  so 
applied  was  proper.".  And  as  to  the 
second  question,  ^^  What  satisfaction  the 
judgment  creditors  ought  to  have  for 
what  remained  unsatisfied  to  them  by  the 
personal  estate,  Ld.  Ch.  declared,  that 
the  judgment  creditors  included  in  the 
schedule  ought  to  receive  satisfaction 
equally  with  the  other  creditors  included ; 
and  that  those  not  included  ought  to  have 
satisfaction  equally  with  those  whose 
debts  were  provided  for  by  the  deed  poll, 
and  ordered  a  reference  to  the  roaster  to 
'vee  what  was  due  to  the  judgment  credi- 
tors, and  to  carry  interest  on  the  Earl's 
death  ;  and  also  to  see  what  satisfaction 
the  judgment  creditors  had  received  by 
the  EarPs  personal  estate,  and  if  any  sur- 
plus of  personal  estate,  after  payment  of 
principal  and  interest  on  the  judgments, 
up  to  the  Earl's  death,  then  the  judgment 
creditors  to  have  interest  out  of  the  per- 
sonal estate  up  to  the  time  of  payment ; 
and  if  after  paying  the  judgment  credi- 
tors there  should  be  a  surplus  of  personal 
estate,  then  the  bond  creditors,  in  like 
manner,  to  have  interest  from  the  Earl's 
death  to  the  day  of  payment :  and  if  the 
trust  estates  should  be  more  than  suffi- 
cient to  pay  all  the  before-mentioned 
debts,  then  the  consideration  of  interest 
to  the  other  creditors  from  the  Earl's 
death  was  reserved." 

138.  One  of  several  partners  who  was 
treasurer  for  tha  whole,  entered  into  a 
contract  with  A.  and  aherwards  failing, 
his  estate  was  vested  in  trustees.  Though 
the  contract  with  A.,  concerned  the  part- 
nership, yet  A.  is  not  entitled  to  any  sat- 
isfaction out  of  the  treasurer's,  share  of 
the  partnership  effects,*  but  must  come  in 
equally  with  the  rest  of  his  creditors,  the 
money  due  to  him  upon  the  contract  not 
being  for  wages.  B<dl  v,  Ld,  Lanesbo- 
roughy  T.  1713.     1  Bro.  P.  C.  384. 

139.  A.  borrowed  money    on   mort- 
gagjb   of  a  ship,  and  covenanted  to  pay 


ney.  A.  paid  the  insurance,  and  after- 
wards the  ship  was  lost  on  a  subsequent 
voyage.  The  mortgagee  shall  come  in 
on  the  estate  of  A.  for  the  principal* 
money  as  a  simple  contract  creditor* 
Thomas  v.  Terry  ^  M.  1713;  Gilb.  £.  Rep« 
110. 

140.  A.  being  indebted  ^  Bl  in  800f« 
on  a  stated  account,  entered  into  articles 
for  the  payment  of  this  debt  by  instal- 
ments of  80/.  per  ann.  A.  afterwards 
by  deed  created  a  term  of  years  for  |ho 
payments  of  his  debts  out  of  the  rents 
and  profits  of  his  estate,  but  not  by  sala 
or  mortgage  ;.  only  two  of  these  instal- 
ments being  paid,  a  bill  was  brought  for 
recovering  the  rest ;  and  on  a  question 
whether  they  carried  interest,  it  was  held 
they  did,  and  they  were  accordingly  de- 
creed to  be  paid  with  interest  at  4  per 
cenU  Countess>of  KUdare  v.  Hohsoiij  H. 
1734.  4  Bro.  P.  C.  164. 

141.  A  voluntary  bond  in  equity  shall 
be  postponed  to  debts  on  simple  contract, 
and  if  claimed  for  money  lent,  and  the 
person  fails  in  proving  his  consideration, 
it  cannot  be  set  up  afterwards  as  a  volan« 
tary  bond.  Ramsden  v.  Jackson^  H.  1737- 
1  Atk.  294. 

142.  Equity  will  not  decree  puMic 
companies  to  make  calls  in  favour  of  a 
particular  creditor.  Ca.  of  York  Bmtd' 
ings  Co.,  M.  1740.  2  Atk.  56. 

143.  The  D.  of  W.  granted  two  an, 
unities  to  Dr.  Y.  the  first,  in  considera- 
tion of  his  great  learning,  and  the  second^ 
in  consideration  of  fais  having  quitted  the 
service  of  Ld.  E.  whereby  he  lost  an  an- 
nuity under  a  deed  of  trust  for  payment 
of  the  grantor's  debts ;  the  first  annuity 
shall  not  prevail  against  bond  or  simple 
contract  creditors,  aliter  if  the  Dr.  had 
been  the  D.'s  tutor,  but  the  second  shall 
prevail  against  both,  and  the  first  shall 
be  paid  out  of  the  snrpliis,  if  any.  Bed* 
ford  v.  Gibson^  M.  1744.  9  Mod.  412* 
Stiles  V.  Att.  Gen.  2  Atk.  152.  which  is 
S.C. 

144.  It  is  in  the  power  of  the  owner 
of  an  estate  to  prefer  one  specialty  cre- 
ditor to  another,  for  none  of  them  have 
any  specific  lien  upon  the  lands.  Deacon 
V.  Smithy  E.  1746.  3  Atk.  322. 

145.  Bond  creditors  are  considered  in 
equity,  as  having  a  priority  to  simple  con- 
tracts, because  they  have  a  priority  at 
common  law ;  and  this  court  govern 
themselves  b}'  rules  established    in  that 
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146.  Where  a  creditor  by  judgment 
extends  lands  by  elegit^  be  holds  quousque 
dtbitum  satisfmctum  fuerity  and  at  law  the 
debtor  cannot  on  a  writ  ad  camputandum 
insist  on  the  creditors  doing  more  than 
account  for  the  extended  value ;  but  if  the 
debtor  comes  into  equity  for  relief,  the 
court  -will  give  it  him,  by  obliging  the  cre- 
ditor to  account  for  the  whole  he  has  re- 
ceived ;  but  as  he  who  comes  for  equity 
must  do  equity,  they  will  direct  the  debt- 
or to  pay  interest  to  the  creditor,  though 
it  should  exceed  the  principal.  God- 
frey v.  Watson^E.  1747.  3  Atk.  517.  Et 
vide  Bromleyo,  Gdodere,!  Atk.  80,  (n.  2.) 

147*  A  judgment  creditor  leaving  the 
goods  which  he  had  taken  in  execution  in 
the  hands  of  his  debtor,  cannot  take  such 
goods  from  another  judgment  creditor,  by 
insisting  on  his  priority.  West  v.  Skip, 
T.  17.'i6.     1  Ves.  456. 

148.  One  sei:!ed  in  fee  of  an  estate 
subject  to  several  equitable  incumbrances, 
sold  it  to  a  purchaser,  and  conveyed  the 
legal  estate  to  him  free  from  incumbran- 
ces, except  some  of  the  equitable  incum- 
brance:^,  which  were  later  in  date  than  the 
others;  the  purchaser  having  no  notice 
of  the  oiher  incumbrances,  was  held  a 
trustee  for  the  excepted  creditors  only, 
and  they  were  preferred  to  the  other  cre- 
ditors. Ingram  v.  Pel/lam^  M.  1752. 
Amb.  153. 

149*  A  rector  bcin^  entitled  to  an  an- 
nual stipend  in  lieu  of  tithes,  assigned  it 
by  way  of  mortguge  ;  afterwards  a  credi- 
or  of  the  rector  obtained  judgment,  and 
in  the  regular  course  a  sequestration  of 
the  stipend.  Held,  the  mortgngee  should 
be  preferred.  Crrington  v.  Howard^  T. 
1757.     Amb.  485. 

150.  Bill  to  establish  a  trust  deed  for 
pryment  of  debts,  to  have  the  estates  sold 
and  the  produce  applied  in  discharge  of 
the  creditors  coming  in  under  the  deed. 
Some  of  the  creditors  refused  to  sign  the 
deed.  Per  curianiy  the  deed  was  meant 
for  the  benefit  of  all  the  creditors,  and 
there  is  no  case  to  the  contrary.  Bill 
dismissed.  Athertonv,  WorthyT.  IJGa^ 
I  Dick.  375. 

151.  After  a  decree  for  the  satisfaction 
of  creditors,  equity  will  restrain  a  single 
creditor  from  proceeding  at  law.  Doug' 
lisv.  Clai/,  II.  1767.  I  Dirk.  393.  Ken- 
r/on  v.    Wurthington.  E.  I7S6.     2  Dick. 


Bro.  C.  C.  183.     2  Dick.  603. 

152.  A  creditor  by  covenant  is  equal  to 
a  creditor  by  bond.  Cheveley  v.  Stonef 
H.  1771.  2  Dick.  782.  Where  interest 
shall  be  allowed  on  simple  contract  debts 
nnder  a  deed  of  trust,  vide  post^  tit.  IntC' 
rest'y  ii. 

153.  Voluntary  bounty  of  60/.  by  deed, 
charged  on  lands,  of  which  the  grantor 
covenanted  to  be  seised  in  fee.  By  his 
will  he  confirmed  the  deed,  and  gave  the 
grantee  a  legacy  of  6OO/.  The  grantor 
not  being  seised  in  fee,  the  grantee  was 
considered  as  a  creditor  by  covenant,  and 
satisfaction  was  decreed  to  him  out  of  the 
grantor's  personal  estate,  (riles  v.  Roe^ 
T.  1780.     2  Dick.  570. 

154.  Priority  of  satisfaction  among 
equitable  securities,  must  be  according  to 
the  priority  of  their  dates.  Becket  v. 
Cordley,  II.  1784.     1  Bro.  C.  C.  353. 

155.  If  a  man  covenants  to  settle  hit 
estate,  and  afterwards  sells  it,  he  is  only 
to  be  considered  as  a  trustee,  and  a  debt- 
or by  simple  contract ;  but  if  an  action  of 
covenant  is  brought,  and  judgment  ob- 
tained, he  is  debtor  by  specialty.  Bailey 
V.  Ekinsy  E.  1784.     2  Dick.  632. 

t56.  The  creditor  of  a  banker  who  has 
stopped  payment  is  hot  entitled  to  any 
preference  in  equity.  WhUtingkam  v. 
Aliichelly  E.  1787-     1  Ridgw.  P.  C.  436. 

157.  A.  having  five  bonds,  one  of  which 
was  paid  before  the  bill  filed.  After- 
wards  it  was  decreod  that  the  specially 
creditors  should  abate  in  proportion  :  A. 
shall  not  be  called  upon  to  bring  back 
what  he  has  received,  but  shall  only  abate 
on  the  outstanding  debt.  Lowthian  v. 
Hassely  H.  1793.     4  Bro.  C.  C.  I67. 

158.  A  mortgagee  had  also  a  bond, 
on  which  the  interest  due  exceeded  tlie 
penalty:  the  mortgagor  conveyed  tho 
equity  of  redemption  for  the  use  of  bis 
creditors,  paying  this  bond.  Nothing  be- 
yond the  penalty  can  be  claimed.  Lloyd 
V.  Hatchet ty  H.  1795.  2  Anstr.  525.  Sed 
vide  Godfrey  v.  Watson,  3  Atk-  517. 
where  it  is  said  that  a  mortgagee,  having 
tacked  a  judgment  to  his  mortgage,  is  not 
confined  to  the  extent  of  the  penalty  on 
the  judgment,  but  may  exceed  it. 

159.  A.  gave  his  son  B.  a  considerable 
legacy  in  trust,  to  be  paid  to  him  at  3?, 
if  he  should  not  fail  in  business  before 
that  time ;  but  if  he  should,  then  in  tru-^t 
to  pay  the  interest  only^  for  the  support 
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trincipal  not  to  be  paid  over  to  bim  till 
e  was  absolutely  freed  aiid  discharged 
from  ihe  effects  of  his  failure.  At  2S  B. 
failed,  and  was  discharged  uuder  a  deed 
of  composition.  Afterwards  B.  filed  a 
bill  for  the  legacy,  which  was  decreed  to 
him,  neither  the  trustees  or  children  op- 
posing it ;  bat  Ld.  Ch.  recommended  the 
trustees  to  look  well  to  the  discharge,  for 
if  the  failure  should  end  in  a  bankruptcy 
they  would  not  be  indemnified.  De  Mierre 
V.  Turner,  G.  1800.  5  Vea.306.  See  this 
case  more  at  large, />05/,  tit  Trusty  iv. 

160.  L.  and  J.  were  merchants  and  co- 
partners. They  became  insolvent,  and  a 
docket  was  struck  against  them,  where- 
upon the  creditors  met^  and  a  deed  of 
trust  for  the  payment  of  the  debts  was 
agreed  upon  and  executed,  by  which  deed 
defendants  were  appointed  trustees.  In 
the  deed  there  was  a  clause  that  the  trus- 
tees '^  in  the  first  place  should  pay  the  ex- 
penses of  the  commission,  and  all  costs 
and  charges  of  the  deed,  and  otherwise 
incidental  to  the  trust,  and  also  reimburse 
themselves  all  other  costs  and  charges  at- 
tending the  execution  of  the  trust,''  which 
by  the  said  deed  they  had  power  to  de- 
duct out  of  the  produce  of  the  insolvent's 
effects.  Defendants  e^npldyed  plaintiff  as 
their  solicitor,  to  manage  the  concerns  of 
the  trust.  Afler  a  lapse  of  some  years, 
plaintiff  delivered  his  bill  to  the  trustees 
and  claimed  a  balance  of  80/.  to  be  due 
to  him,  which  they  relbsing  to  pay,  he 
broaght  this  bill,^  praying  that  he  might 
be  decreed  a  specialty  creditor  on  the 
trust  fund :  hot  Eldon^  C.  said  this  bill 
was  perfectly  novel ;  as  to  the  commission 
of  bankruptcy  the  petitioning  creditor  is 
always  liable  until  the  assignment,  and  as 
to  the  trust  deed  the  plaintiff's  remedy 
was  against  the  trustees  who  employed 
liim,  but  his  Lordship  held  that  he  could 
claim  noVjght  to  be  admitted  as  creditor 
on  the  trust  fund.  Warral  v.  Harford^ 
M.  1802.     SVes.  4. 


161.  The  preference  given  to  friendly 
societies  by  the  stat.  oS  Geo.  3.  c.  54.  s. 
10.  over  other  creditors,  is  confined  to 
debts  in  respect  of  money  io  the  hands  of 
their  officer!!,  by  virtue  of  their  offices^ 
and  independent  of  contract,  therefore  it 
does  not  extend  to  money  held  by  the 
treasurer  upon  the  security  of  his  promis- 
sory note,  payable  with  interest,  on  de* 
niand.  Exp*  Stamford  Friendly  Society^ 
T.  1808.  15  Yes.  280.  Vide  etiampost^ 
tit.  Society  or  Club. 

162.  Orders  sent  by  an  insolvent  mer- 
chant to  his  agents  abroad,  to  hold  ba- 
lances in  their  hands,  subject  to  the  dis- 
posal of  certain  persons  named  by  him, 
(who  are,  in  fiict,  appointed  trustees  for 
his  general  creditors,  by  a  deed  termed  a 
deed  of  inspection,  in  which  he  relinquish- 
ed all  claim  to  his  business,  but  agreed  to 
conduct  it  on  their  account  and  as  their 
agent)  were  held  not  to  protect  bills  of 
exchange  transmitted  by  such  foreign 
agents,  and  made  payable  to  the  insolvent, 
to  satisfy  balances  due  to  him  in  their 
hands,  from  a  creditor  not  a  party  to  {ho 
deed,  on  whose  behalf  the  sheriff  has  sens- 
ed the  bills,  under  an  extent,  whilst  in  his 
possession  and  unindorsed,  against  such  a 
proceeding,  resorted  to  after  the  arrange- 
ment, althoueh  the  foreign  agents  had  ac- 
ceded to  such  i^ipangement ;  because,  for 
want  of  aspecific  appropriation  of  the  bills, 
and  an  express  consideration  quoad  those 
particular  bills,  being  shown  to  have  been 
the  foundation  of  their  being  assigned  to 
the  trustees,  they  were  held  to  be  the 
property  of  the  insolvent  merchant,  not- 
withstanding the  arrangement,  and  there- 
fore lawfully  seised  :  Held  also,  that  let- 
ters written  by  the  foreign  agent,  assent- 
ing to  the  agreement,  were  good  evidence 
to  prove  such  assent.  Rez  v.  Hunter^  T« 
1817.     4  Price  258. 

■ 

Where  interest  shall  be  allowed  on  sim- 
ple contract  debts  under  a  deed  of  tmsr} 
videpostf  tit.  Interest^  ii. 
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Agreemenis.{d) 


(c)  Composition  and  Letters  of  License,  t  paid  at  a  certain  day.  The  money  was 
163.  A  creditor  agreed  to  take  lesst  not  paid  at  the  day,  and  he  sued  for  the 

than  his  debt,  provided  the  ttioney  was  I  wjhole*  The  eonrt  w^uld  aet  relteve  the 
Vou  I.  M 
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debtor.  8ewM  v.  Musson^  M.  lG83.  1 
Vera.  210.  Et  vide  Leigh  v,  Barry,  3 
Atk.  583. 

164.  Where  a  wcrirtiperf  on  behalf  of 
his  client,  but  without  his  express  autho- 
rity, agrees  to  compound  a  debt,  this  shall 
bind  the  scrivener,  but  not  the  client. 
Parrot  v.  Wells,  H.  1 690.  2  Vern.  1 27. 
Secusj  if  the  client  had  given  an  authority, 
for  then  he  would  have  been  bound. — 
Johnson  V.  Ogiiby,  E.  1734.  3  P-  W.  277- 

165.  One  by  will  devised  the  surplus, 
aAer  debts  and  legacies  paid,  to  bis  wife, 
and  made  A.  and  B.  his  executors.  The 
creditors  componnded  for  less  than  their 
full  debts,  from  an  apprehension  that  there 
tiere  no  assets;  but  assets  afterwards 
coming  in,  the  wife  brought  her  bill  for 
the  account  of  the  surplus,  and  the  exe- 
cutors would  then  have  let  in  the  credit- 
ors for  their  full  debts;  but  the  court 
would  not  set  aside  this  composition,  the 
creditors  not  having  a  bill  f(  r  that  pur- 
pose. Ijd,  Castleton  v.  Fanshaw^  M. 
1699.     Pre.  Ch.  99. 

166.  Equity  will  assist  a  composition 
of  debts,  if  obtained  without  fraud,  and 
Ijpon  a  fair  representation.  Pollen  v. 
//itt6amf,M.  1721.  1  P.  W.  751.  Etvide 
Cann  v,  Cann,  ibid.  727* 

167*  A  creditor  agreed  with  his  debtor 
to  take  11 5.  in  the  pound,  to  be  paid  by 
instalments,  and  the  debtor,  after  the  first 
payment,  became  a  bankrupt.  Ld.  Hard- 
9eicke  held,  the  whole  might  be  proved 
under  the  commission.  Exp,  Bennet, 
E.  1743.     2  Atk.  527. 

168.  If  ^trustees  will  bind  themselves 
to  be  liable  for  the  acts  of  each  other,  the 
court  will  not  relieve  them,  especially  in 
the  case  of  a  composition  of  debts.  Leigh 
V.  Barry,  M.  1747.  3  Atk.  583. 
•  1 69*  A  creditor  who  has  not  received 
any  dividend  under  a.deed  of  composition, 
if  a  bankruptcy  takes  place  afterwards, 
and  there  is  no  fund  set  apart  for  his  use, 
cannot  have  those  dividends  out  of  the 
baukrupt^s  estates,  and  prove  the  residue 
of  his  debt,  but  he  must  come  in  as  the 
other  creditors  at  the  date  of  the  bank- 
ruptcy. Exp.  D' Olivier  a. ;  Etp.  Von 
Halle,  H.  1803.     8  Ves.  84. 

170.  Creditors  are  as  much  bound  by 
acting  under  a  composition  as  if  they  had 
Vigned  the  deed ;  therefore,  where  upon  a 
coTnposition  some  creditors  entered  into 
«  private  agreement  for  additional  securi- 
ty, though  not  for  more  than  the  amount 
^  the  compositioii)  it  was  held  void|  for 


it  is  a  fraud  both  en  the  debtor  and  the 
other  creditors.  Exp.  S&dler  anji  Jack^ 
Bon^E.,  1808.  15  Ves.  52.  Viieeiiam 
Leicester  v.  Rose,  4  East  372.  eontra 
Feise  r.  Randall,  6  T.  R.  146. 

171-  Though  an  agreement  for  a  com- 
position generally  is  not  binding  on  the 
creditor,  unless  strictly  and  absolutely 
fulfilled,  yet  a  bond  creditor  having  con- 
curred in  a  general  resolution  for  a  com- 
position to  be  secured  by  notes,  shall  be 
restrained  (under  circumstances  referring 
to  the  interest  of  the  other  creditors,) 
from  issuing  an  execution  obtained  on  his 
bond,  for  more  than  the  amount  of  the 
notes  unpaid.  Mackenzie  v.  Mackenzie^ 
H.  I8O9.     16  Ves.  372. 

172.  Wh^re  indulgencies  are  granted 
to  a  principal  without  the  knowledge  of 
the  surety,  the  surety  ts  thereby  dis- 
cbarsed.  Boulthee  v.  Stubhsj  E.  1811. 
18  Ves.  20.  Bk.  of  Ireland  f,  Beresford^ 
T.  1818.     6  Dow  P.  C.2S3. 

173.  The  court  condemns  and  will  not 
aid  the  practice  of  striking  dockets,  in  or- 
der to  compel  debtors  to  compound  with 
their  creditors.  Exp,  Masterman,  M. 
1 8 1 1 «  18  Ves.  208.  See  S.  C.  at  large^ 
antCj  tit.  Bankrupt  J  iii.  pi.  236. 

174.  An  irrevocable  power  of  attorney 
to  a  creditor  to  receive  a  debt,  not  ac- 
companied by  an  assurance  of  it,  though 
with  declarations  that  it  was  to  be  ap- 
plied in  payment  to  the  creditor,  is  not  an 
appropriation,  and  therefore  it  is  not 
available  against  general  creditors  after 
the  debtor's  death.  Lepard  v.  Vernon^ 
C.  1813.  2  Ves.  &  B.  51.  Vide  Mitchell 
V.  Eades,  Pre.  €b.  125. 

175.  A  deed  of  composition  by  credit- 
ors, not  signed  within  the  time  stated  in 
it,  though  void  at  law,  yet  if  the  creditors 
who  have  not  signed  act  under  it,  Is 
good  in  equity.  Spottisvpoode  v.  Stocks 
dale^H.  1815.     Coop.  102. 

176*  A  voluntary  trust-deed  for  pay- 
ment of  debts  was  prepared,  but  no  cre- 
ditor was  a  party,  nor  was  it  made  by 
agreement,  but  without  consideration  oa 
the  part  of  any  creditor.  The  debtors 
afterwards  executed  other  deeds,  varying 
the  trusts  of  the  first :  a  creditor  under 
the  first  deed,  who  had  filed  a  bill,  moved 
to  restrain  the  trustees  from  executing 
the  trust  of  the  subsequent  deeds  till  they 
had  raised  money  to  answer  the  first,  but 
the  court  refused  to  interfere,  saying 
tiiat  the  trust  being  voluntary,  the  debt* 
on  might  alter  the  first  deed  as  they 
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pleased.     Walw^  v.  Coutts,  E.  1815. 
3  Meriv.  707- 

177*  H.  &  Co.  of  M adraSy  consigned 
pearls  to  B.,  with  directions  to  sell  and 
pay  the  proceeds  to  P.  (to  whom  H.  & 
Co.  were  then  indebted^  on  account.  P. 
acknowledged  the  receipt  of  ^he  con- 
signmenty  and  undertook  to  perform  those 
directions^  but  no  notice  was  given  by 
either  party  to  P.  H.  &  Co.  afterwards 
wrote  to  B.  requesting  he  would  send  the 
peal'ls  •  to  America  tp  be  there  disposed 
oil  But  H.  &  Co.  becoming  insolvent 
soon  after,  they  assigned  all  their  effects 
in  trust  for  the  benefit  of  their  creditors. 
Held  that  the  directions  which  a,ccQmpa- 
nied  the  consignment  did  not  constitute 
an  appropriation,  but  was  only  a  mere 
mandate,  revocable  at  the  pleasure  of  the 
consignor,  and  which  was  actually  re- 
voked by  the  subsequent  disposition  of 
the  property,  and  that  P.  (who  had  no 
express  notice  of  the  consignment,  but  on 
hearing  of  it  after  he  knew  of  the  failure 
of  H.  &  Co.,  had  attached  the  pearls  in 
the  hands  of  B.,  and  had  actually  sold  the 
pearls,  having  also  signe<l  the  trust-deed 
as  a  creditor,;  was  bound  to  account  with 
tfie  trustees  for  the  proceeds.  Scott  v. 
PorcberyU.  1817.  3  Meriv.  652. 

(d)  PMial  Payments  and  underhand 

Agreements. 

178.  A  tradesman  failing,  compound- 
ed, hot  made  an  underhand  agreement 
with  some  of  his  creditors  to  pay  them 
the  whole.  This  is  a  fraud  on  the 
other  creditors,  and  a  bill  fbr  a  perform- 
ance of  the  agreement  was  dismissed. 
Child'y,  Danbridge^T.  1688.  2  Vern. 
72. 

179*  Where  a  man  who  is  really  sol- 
vent, assumes  the  appearance  of  insel- 
veacy,  so  as  to  frighten  his  creditors  into 
an  abatement  and  release  of  the  debt, 
equity  will  relievo.  Monger. y.  Kett^  M. 
1701.  12  Mod.  556. 

180.  A.  intrusted  by  B.  to  receive 
interest  on^  tallies,  received  the  principal, 
and  failed,  and  afterwards  compounded 
with  his  creditors;  but  B.  would  not 
come  in  without  having  a  greater  com- 
position, which  A.  agreed  to  give,  and 
then  brought  a  bill  to  be  relieved  against 
his  own  agreement  as  underhand;  but 
equity  would  not  relieve  a  man  guilty  of 
fraud  and  breach  of  trust.  Small  v. 
Brackley^  H.  1707.  2  Vern,  602. 


^Partial  Payments. 

181.  Wherea^ifo,  with  the  consent 
of  her  trustees,  has  given  up  a  part  of  her 
poinion,  in  order  to  compound  with  her 
husband's  creditors,  the  court  ordered 
part  of  the  trust  money  to  be  paid  to  the 
creditors  thus  consenting,  in  discharge  of 
their  demands ;  but  every  private  note, 
&c.  taken  by  any  of  the-creditors  for  more . 
than  their  share,  was  decreed  to  be  set 
aside.  MiddUton  v.  Ld,  Onslow,  M. 
1721.  1  P.  W.768. 

182.  A.  agreeing  with  his  creditors  for 
a  composition,  gave  one  obstinate  cre< 
ditor  a  bond  for  the  residue  of  his  debt ; 
such  a  contract  seems  to  be  within  the 
reason  and  design  of  5  G«o.  2.  though 
not  void  by  the  express  words  of  that  act. 
Spurrett  v.  Sjpiller,  M.  1740.  1  Atk. 
105.  So  a  person  who  has  a  composition 
on  foot,  may,  by  entering  into  a  contract 
to  pay  the  whole  debt  to  an  obstinate 
creditor,  as  an  inducement  for  him  not 
to  appear  and  oppose  the  cemposition, 
deceive  the  bulk  of  his  creditors^  who 
imagine  his  >debts  to  be  less  numerous 
than  they  really  are.  Vide  Chesterfield 
V.  Jansen,  1  Atk.  352.  Smith  v.  Bromley, 
a*.id  Jones  v,  Barclay,  2  DougU  696. 
Cockshot  V.  Bennet,  2  T.  R.  763.  Jack- 
son V.  Ducliaire,  3  T.  R.  551.  Jackson. 
17.  Lomas,  4  T.  R.  106.  Et  vide  Sumner 
».  Brady,  I  H.  Bla.  639.  647.  which  ex- 
pressly contradicts  the  authority  of  Lew- 
is V,  Chase,  1  P.  W.  620.  as  inconsistent 
with  the  spirit  of  the  foregoing  and 
other  cases ;  the  court  having  in  thai 
case  riefused  to  relieve  a  bankrupt  from  a 
bond  given  to  a  creditor  who  had  peti- 
tioned against  his  certificate,  in  consi- 
deration of  his  withdrawing  such  peti- 
tion. 

183.  An  insolvent  agreed  with  his  cre- 
ditors, that  they  should  take  155.  in  the 
pound  in  satisfaction  of  their  debts.  Ono 
of  the  creditors  refused  to  come  in,  unless- 
he  gave  his  promissory  note  for  the  re- 
mainder, which  was  done.  There  was  na 
stipulation  in  the  composition  deed  that* 
all  the  creditors  should  accede  to  it  with- 
in a  given  time,  nor  did  it  appfear  that  all 
the  creditors  had  done  so.  The  court 
will  restrain  the  creditor  from  proceeding 
at  law  on  the  promissory  note.  Gonstan- 
tein  V.  Blache,  M.  1786.  1  Cox  287- 
Vide  Chesterfield  ».  Jansen,  2  Ves.  15^ 
Spurret  v.  Spiller,  1  Atk.  108.  Lewis  v. 
Chase,  1  P.  W.  620. 

184.  The  creditors  of  plaintiff,  and 
amongst  others  the  defendant,  accepted- 
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a  composition  payable  by  instalments. 
Defendant  took  a  neiv  bond  for  half  his 
demand^  and  received  the  composition 
for  the  other  half  only:  Held,  a  fraud 
Oil  plaintiff's  other  creditors,  and  on  his 
vifo,  who  joined  in  the  security  for  the 
composition.  Cecil  v,  PlaistaWy  T.  1793. 
1  Ansir.  202. 

185.  Upon  a  deed  of  composition,  one 
creditor  was  prevailed  upon  by  the  debt- 
or to  represent  his  debt  as  less  than  the 
real  amount,  receiving  notes  for  the  divi- 
dend upon  the  remainder,  and  bonds  for 
the  residue  of  his  debt.  Upon  a  bill  by 
the  debtor,  and  a  creditor  who  was  a 
party  to  the  deed,  the  bonds  were  de- 
creed to  be  delivered  up,  but  the  court 
Was  of  opinion,  defendant  would  be  en- 
titled to  the  benefit  of  the  notes  after  all 
the  trusts  of  the  deed  were  satisfied, 
though  not  as  against  the  creditors,  and 
directed  an  enquiry  as  to  that,  reserving 
the  question.  Easiabrook  v«  Scottj  T. 
1797.  3  Ves.  456. 

186.  A  separate  agreement,  securing 


to  some  creditors  who  had  executed  a 
deed  of  composition,  a  greater  advantage, 
and  trithout  the  knowledge  of  the  rc^st, 
set  aside.  Mawson  v.  Stork ^  T.  1801. 
6  Ves.  300.  ,» 

187*  A  bond  given  to  secure  to  one 
creditor  the  deficiency  of  a  composition, 
if  concealed  from  the  other  creditors, 
shall  be  delivered  up  with  costs,  though 
the  obligee  be  particeps  criminis,  and  it 
was  80  decreed  on  the  ground  of  public 
policy,  though  formerly  it  was  held  cou" 
tra;  but  such  a  bond,  if  made  koowo  to 
the  other  creditors,  may  be  good.  Jack* 
man  v.  Mitchell j  E.  1 807. 13  Ves.  580. 

188*  A  per«on  dealing  with  another 
for  a  composition,  shall  not  be  bound  by 
a  concealment  or  representation  of  the 
amount  of  his  debt,  if  the  plan  under 
which  the  concealment  or  representation 
takes  place,  is  not  carried  into  effect. 
Exp,  Oakley y  T.  1811.  1  Rose  138.  Vide 
Montefiori  v.  Monlefiori,  1  Bla.  363. 
Exp.  Gardner,  11  Yes.  40*  Exp.  Camp- 
bell, 16  Ves.  244. 
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t89.  Where  a  clothier  had  sent  goods 
to  a  factor  to  sell  for  him,  and  (hen  died, 
and  his  administrator  had  brought  an 
account  against  the  factor  for  such  goods, 
it  was  held  that  the  factor  could  not,  in 
,  equity,  deduct  out  of  the  value  of  (he 
goods  the  money  owing  to  him  from  (he 
clothier,  for  if  there  be  debts  of  a  higher 
nature,  it  would  bo  a  devastamt  in  the 
administrater  to  pay  or  allow  the  factor's 
debt.  *  Chapman  v.  Derby ,  M.  1689* 
2  Vern.  1 1 7. 

190.  Yet  in  S.  C.  it  was  said  (hat 
where  two  persons  had  mutual  dealings 
and  one  became  bankrupt,  the  balance 
only  shall  bo  paid  to  tho  bankrupt's  estate. 
Vide  Stat.  5  Geo.  2.  c.  SO.  s.  28. 

191.  So  whore  A.  a  clothier,  and  B.  a 
dyer,  had  rhutual  dealings  in  the  way  of 
their  trade,  which  were  carried  on  for 
several  years,  without  payment  of  money 
OJ1  either  side,  and  B.  died  intestate,  and 
indebted  by  specialty  :  his  specialty  cre- 
ditors took  out  administration  and  sued 
A-  at  law.  Upon  a  bill  for  an  account, 
and  praying    an    injunction,  the    court 


decreed  tho  account,  it  being  the  con-* 
stant  nsage  among  merchanis  and  traders 
to  take  goods  of  each  other,  and  make 
a  set-off  so  as  to  pay  the  balance  only. 
Doionam  v.  Mattketasj  U.  172 n  Pre.  Cb. 
580.  Hawkins  v.  Freeman  M.  1724*  8 
Vin.  aOO.  561.  S.  P. 

192.  A.  was  indebted  to  B.  on  bond; 
B.  assigned  the  bond  to  C.  his  creditor, 
anjl^became  bankrupt ;  C,  net  being  able 
to  suo  at  law  in  B.'s  name,  brought  a  bill 
against  A.  to  be  paid  the  money  due  on 
the  bond.  The  court  doubted  whether 
A.  out  of  the  money  doe  on  tho  hond 
should  retain  a  debt  due  to  himself  from 
B.,  but  seemed  to  think  stoppage  a  good 
equity  in  this  case.  Peters  v,  Soame,  11. 
1701.  2  Vern.  428. 

19^>.  Stoppage  is  no  payment  at  bw 
nor  ill  equity,  unless  uudcr  special  cir* 
cumstauces,  and  in  case  of  mutual  de« 
mands,  where  the  balance  only  is  the 
debt :  and  slight  evidence  of  an  agree- 
mont  to  set-ofiT  will  do.  Jeffs  v.  IVoodf 
E.  1723.  2  P.  W.  128. 

11)4.    i.  B.  was  a  director  of  a  pubDe 
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eompany,  and  held  a  larg«  portion  of 
their  stock.  The  company  lent  him 
12,000/*,  but  not  on  the  security  of  his 
stock.  I.  B.  became  bankrupt.  The 
.  company  cannot  retain  the  stock  against 
his  assignees,  for  they  did  not  lend  him 
the  money  in  their  corporate  capacity,  but 
as  private  persons.  Melioruechi  v.  Royal 
Exchange  Assur.  Co.  T.  1728.  1  Eq. 
Ah.  9.  pi.  8. 

195.  Where  there  are  mutual  demands, 
a  defendant  )u  an  action  at  law  may  as 
well  set-off  upon  the  bankrupt  act,  5  Geo. 
2.  c.  SO.  s.  29.  as  i^  common  cases  upon 
2  Geo.  2.  c.  22.  s.  IS.  and  8  Geo.  2.  c 
24.  s.  6.  Lock  V.  Be^net,  T.  1740.  2 
Atk.  48. 

196.  Where  there  is  a  general  trust  of 
money  for  a  society,  a  particular  member 
cannot  set-off  a  private  debt  against  a 
sharn  he  may  be  entitied  to  en  a  contin- 
gency that  may  never  happen.  Lee  v. 
Carter^  M.  1740.  2  Atk.  84. 

197*  The  costs  of  the  dismission  of  a 
hill  were  taxed  to  defendant  at  88/.  Plain- 
tiff recovered  jiidguient  against  defendant, 
and  damages  and  costs  to  the  amount  of 
440/.,  and  then  petitioned  to  set-off  the 
costs  at  law  against  the  costs  in  equity. 
Ld.  Hardwicke  thought  it  reasonable; 
aad  if  the  precedents  (which  he  ordered 
to  be  searched)  would  justify  him,  he  said, 
he  would  grant  the  petition.  Gurish  v. 
DonovariyE.  1741.  2  Atk.  l65. 

198.  A  packer  may  retain  goods  till 
he  is  paid  the  price  of  packing ;  and  if  he 
has  another  debt  due  to  him  from  the 
Same  person,  the  goods  shall  not  be  taken 
from  him  till  he  |ias  paid  the  whole,  not- 
withstanding the  debtor  is  become  a  bank- 
rupt. Exp.  Duxcj  M.  1744.    1  Atk.  228. 

199.  B,  was  residuary  legatee,  and 
surviving  executrix  of  her  husband,  to 
whom  C.  and  O.  had  given  a  joint  bond. 
C.  died,  and  plaintiff  was  indebted  on  her 
own  private  account  to  O.  who  became 
bankrupt.  Upon  a  bill  against  his  as- 
signees for  an  injunction,  and  to  set-off 
what  was  due  to  her  as  executrix  against 
the  debt  due  from  herself  to  the  bank- 
rupt. The  court  denied  an  injunction,  for 
such  a  set-off  could  not  be  made  at  law, 
atid  there  is  no  instanoe  of  its  being  al- 
lowed' in  equity,  the  debt  being  due  in 
different  Hghts ;  and  2  Geo.  2.  c.  22.  s. 
IS.  does  not  comprehend  it.  Bishop  v. 
Cftirrcft^M.  1748.  3  Atk.  691. 

200.  No  set-off  can  be  allowed  where 


Equity. 

the  demand  is  in  <tuier  droit  MedlicoP 
V.  Bowes,  II.  1749.  1  Ves.  208.  IVhiia^ 
ker  V.  Rush,  T.  I76l.  Amb.  407. 

201.  A  man  may  set  off  a  debt  under 
the  bankrupt  act  of  5  Geo.  2.  as  that  act 
extends  to  all  mutual  debts,  though  not 
relative  to  the  mutual  credit  between  the 
bankrupt  and  other  persons  in  the  course 
of  trade*  and  though  the  debts  were  of 
such  a  nature  as  could  not  be  brought  into 
a  general  account.  Ryal  ▼.  £o//e,  H. 
1749.  1  Atk.  185.  1  Ves.  375.  Et  vide 
Billon  V.  Hyde,  1  Atk.  126. 

202.  Petitioner,  a  creditor  of  the 
bankrupt  for  100/.,  and  10/.,  and  a  debt* 
or  to  him  upon  bond  for  340/.,  payable 
at  a  future  day,  with  interest,  applied 
that  he  might  set  off  his  demand  of  110/* 
against  the  principal  and  interest  doe  oa 
the  bond,  as  far  as  it  will  go,  and  not  be 
obliged  to  prove  his  debt  under  the 
commission,  and  take  a  dividend  upon 
it  only.  Though  this  is  not  in  strictness 
a  mutual  debt,  yet  it  is  a  mutual  credit ; 
for  the  bankrupt  gives  a  cr^it  to  the 
petitioner,  in  consideration  of  the  bond, 
though  payable  at  a  future  day.  And  he 
gives  the  credit  for  the  debt  the  bank- 
rupt owes  him  upon  simple  contract,  and 
therefore  within  the  equity  of  5  Geo.  2.. 
An  account  was  directed  to  be  iakea 
between  the  petitioner  and  the  bankrupt, 
and  the  balance  only  to  be  paid  to  the 
assignees.  Exp.  Frescoi^T.  1753.  1  Atk, 
229. 

203.  M.  at  the  time  he  became  bank- 
rupt, was  indebted  to  the  petitioner  for 
grinding  .corn,  and  plaintiff  had  ia  hiscus- 
tody  wheat  belonging  to  the  bankrupt, 
partgrouud,  and  part  grinding ;  161.  5s. 
was  due  to  the  petitioner  for  grinding 
the  corn  in  his  hands  at  the  time  of  the 
bankruptcy.  The  wheat  was  sold  by  the 
assignees,  by  agreement  between  him 
and  the  petitioner,  without  prejudice  to 
his  claim ;  and  he  now  applied  to  be  paid 
his  whole  debt  out  of  the  money  arising 
by  the  sale.  Ld.  Ch.  was  of  opinion^ 
the  petitioner  had  no  specific  lien  upon 
the  corn,  but  only  for  what  was  due  for 
grinding.  Exp.  Ozenderij  T.  1754.  1  Atk. 
235. 

204.  A  person  under  a  commission  of 
bankruptcy  may  prove  a  debt  in  right  of 
his  wife,  and  yet  bring  an  action  in  hit 
own  right  for  a  debt  due  to  himself  from 
the  bankrupt.  Exp.  Matthews,  M.  1754L 
3  Atk.  816. 
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205.  At  law  there  caa  be  no  set-off 
between  joint  and  separate  debts.  Eip. 
^dnten.  T.  1796.  3  Ves.  248. 

206.  Though  there  be  ne  mutual  debts 


upon  which  a  set-off  could  be  sustained 
at  lawy  yet  equity  will  allow  a  set-off  on 
mutual  tredit.  Jamee  v*  Kynnier^  M. 
1799.  5  Ves.  108. 


DEBTOR  AND  CREDITOR  V. 


General  Payments^  how  to  be  applied. 


fX^,  Quicquid  $olviiwry  iolvitur  seeun- 
dmn  modum  Mventis :  therefore,  where  a 
nan  pays  money  generally,  and  is  in- 
debted for  principal  and  interest,  it  shall 
be  applied  to  reduce  the  interest  in  the 
first  instance.  So,  if  he  be  indebted  in 
two  sums,  the  one  bearing  interest,  and 
the  other  not,  the  payment  shall  be  ap- 
plied to  the  credit  of  that  debt  which 
carries  interest,  or  is  the  most  penal 
upon  the  debtor,  even  thoi^h  the  cre- 
ditor declares  he  received  it  on  the 
other  account.  Chase  y^Box^  M.  1702. 
2  Frem.  26l.  And  an  entry  nuide  by 
the  debtor  in  his  own  books  is  sufficient 
to  determine  the  application  of  the  pay- 
ment. But  if  the  payment  is  general,  and 
Dotbing  is  said  at  the  time,  the  application 
shall  be  determined"  by  the  receiver. — 
Manning  v.  Westerner  H.  1707*  2  Vern. 
606b  neyward  v.  Loroax,  1  Vern.  24. 
Perris  v.   Roberts,   1  Vern.   34.    Brett 


V.  Marsh,  ibid.  468.    Anon.    12  Mod. 

559- 

208.  A  man  that  pays  money  may  pay 
it  upon  what  condition  he  pleases ;  and 
be  who  receives  it  receives  the  condition 
with  it ;  but  the  condition  must  be  ex- 
pressed at  the  time  of  payment.  Where 
a  man  is  indebted  on  two  contracts,  it 
is  natural  that  the  debt  first  contracted 
should  be  first  paid,  and  the  surplus  he 
applied  in  discharge  of  the  second  con- 
tract, and  so  in  this  case  it  was  decreed. 
Wentworth  v.  Mannings  £•  1708.  2  £q. 
Ab.  261.  pi.  1. 

209.  If  a  person  indebted  by  bond  and 
mortgage,  pays  money  to  his  creditor 
generally,  the  creditor  may  apply  it  ei- 
ther in  discharge  of  the  mortgage  or 
bond ;  aliter^  if  the  debtor  declared  to 
which  account  the  money  shall  be  ap- 
plied at  the  time  of  payment*  Wilkin- 
son v.  Sterne,  H.  1744.  9  Mod.  427* 
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DEEDS  I. 


Comtruction  and  Operation. 


1  •  A  conveyance  by  way  of  feoffment, 
may  operate  as  a  covenant  to  stand 
seised.     Thomson  v.  AltMd,  £•  1682. 


1  Vern.  40.     Sec  the  cases  on  this  sub* 
ject,  ante^  tit.  Covenant^  ii.     • 

2.  A.  B.  settled  lands  to  raise  100^.  a 
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year  for  his  eldest  sod,  and  10(M.  a-piece 
for  bis  younger  children  ;  and  afterwards 
he  married  again,  and  had  children  by 
his  second  wife. '  Decreed,  the  children 
hy  the  secoDd  wife  were  equally  entitled 
with  the  other  younger  children.  Braith- 
toaiie  v.  Braithwaite^  M.  1685.  1  Vern. 
334. 

3.  There  is  great  difference  between 
a  will  and  a  conveyance  at  common  law, 
for  the  law  has  appointed  proper  words 
to  be  made  use  of  in  limitatioos  of  estates ' 
in  deeds,  as  the  word ''  heir^'  to  carry  a 
fee-simple,  and  no  other  word  tanta- 
mount or  equivalent  will  be  admitted : 
whereas,  in  a  will  it  is  otherwise,  for  that 
is  a  new  conveyance  by  force  of  the  sta- 
tute 32  H.  8.  which  says,  that  it  shall  be 
lawful  for  a  man  to  dispose  of  his  lands 
by  will  at  his  pleasure ;  and  this  is  the 
reason  why  a  devise  to  a  man  in  perpetuum 
passes  a  fee-simple,  at  the  same  time  that 
these  words  in  a  deed  give  only  an  estate 
for  life.  Idle  r.  Cook^  £.  1705. 1  P.  W. 
77. 

4»  Appointment  by  deed  of  certain 
annuities  to  be  paid  out  of  an  office,  is 
countermandable,  and  therefore  where 
two  such  deeds  are  made,  the  latter  shall 
prevail.  Young  v.  Cottle^  M.  1707t 
1  P.  W.  100. 

5.  A  deed  made  by  a  child  to  a  father, 
generally  lies  under  the  suspicion  of  a 
trust  and  a  fraud,  by  reason  the  authority 
a  iather  bath  over  his  child,  but  is  not 
void  either  at  law  or  in  equity,  and 
equity  will  support  it  when  done  upon  a 
^ood  consideration.  Manners  v.  Banning, 
E.  1709.  2  Eq.  Ab.  282.  pl.l. 

6.  Articles  are  sometimes  construed 
against  the  words,  for  the  sake  of  the 
intent,  as  where  the  wife's  portion  was 
agreed  to  be  laid  out  in  land,  to  be  set* 
tied  on  husband  and  wife,  and  Uieir  issue, 
and  if  not  laid  out  in  land  during  their 
joint  lives,  and  the  wife  should  die  first, 
then  the  money  to  go  to  the  wife's  bro- 
ther and  sister.  The  wife  died  first, 
leaving  issue  and  the  money  was  not 
laid  out  in  a  purchase  ;  yet  decreed,  that 
the  issue,  and  not  the  wife's  brother  and 
sister,  should  have  it,  equity  supplying 
the  words''  if  the  wife  die  without  issue." 
Kentish  v.  Newman^  T.  1713.  1  P.  W. 
234.  Vide  Targus  v.  Puget,  2  Ves. 
194. 

7.  A.  being  possessed  of  a  term  by 
lease  and  release,  granted,  bargained, 
sold,  and  demised  it  to  trustees,  on  cer- 


tain trusts,  remainder  to  the  heirs  of  hli 
wife,  and  covenanted  that  he  was  seised 
in  fee.  Per  ewr»  though  the  settlement 
could  not  operate  as  a  lease  and  release^ 
yet  A.,  being  in  possession,  and  the  word 
''  granted"  being  in  the  deed,  it  shall  take 
effect  as  a  grant  or  assignment  of  alt  his 
interest  at  law.  And  as  A.'s  intention  to 
devest  himself  of  the  estate  if  it  had  been 
a  fee  was  plain,  it  shall  vest  in  the  admi* 
nistrator  of  the  wife,  since  it  cannot  go  to 
her  heir.  Marshal  v.  JFrank^  H.  1717* 
Pre.  Ch.  480.  Vide  Saunders  v.  An« 
nesley,  2  Sch,  &  Lef.  99. 

8.  Where  by  the  directions  of  a  will, 
money  is  to  be  paid  by  the  executors,  at 
the  testator  by  deed  shall  appoint,  and 
the  testator  afterwards  makes  a  deed  of 
appointment,  this  deed  referring  to  the 
will,  shall  be  construed  as  part  thereof* 
Methamy. D. ofDevanfU.  1718.  IP. W. 
530.  But  where  there  are  limitations  of 
an  estate  by  one  deed,  and  further  limita- 
tions by  another,  they  cannot  be  ceu* 
pled  together.  Vide  Habergham  v.  Vin- 
cent, 4  Bro.  C.  C.  353. 

9.  In  a  case  of  articles,  the  court  has 
a  much  greater  latitude  of  construction^ 
than  in  case  of  limitations  of  estates* 
Thus  in  articles  to  settle  lands  on  the 
husband  and  wife  for  their  lives,  re- 
mainder to  the  heirs  male  of  their  bo- 
dies, shall  be  understood  to  have  been 
intended  the  first  and  every  other  son  ; 
so  in  this  case  the  words  '^  heirs  of  the 
body  of  the  neice  by  her  husband,"  shall 
be  construed  children,  and  the  rather^ 
because  it  is  said  just  afterwards,  '^  and  to 
their  heirs ;"  whereas,  if  there  be  a  son  of 
the  marriage,  it  must  be  bis  heirs  alone 
that  must  take,  and  though  in  case  there 
had  been  only  daughters,  the  words  ^^  their 
heirs''  had  been  proper ;  yet,  in  this  case, 
there  are  sons,  and  it  cannot  be  intended 
that  the  provision  was  for  daughters  only, 
when  not  so  expressed.  Thomas  v.  Ben^ 
net^  H.  1725,  2  P.  W.  342.  Ei  vide 
Bale  V.  Colman,  1  P.  W.  145.  Loveday 
V.  Hopkins,  Arnb,  273. 

10.  A  conveyance  stating  a  valuable 
consideration,  shall  not  afterwards  be 
set  up  as  a  gift;  and  though-it  be  found 
a  gift  by  the  jury,  yet,  if  it  prove  to  be 
fictitious  and  inserted  by  the  grantor 
himself,  jt  will  be  set  aside  in  equity, 
Bridgman  v.  Green,  T.  1755.  2  Ves.  627% 
Vide  Whalley  v.  Whalley,   1  Meriv.  436. 

11.  A.  had  a  house  iq  which  he  lived, 
and  household   goods,    and  had  also  a 
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bouse  for  iQii|»Iid  seameo,  with  a  vast  and  decree  a  sale,  if  there  are  no  wordfl 
Dumber  of  beds,  sJieets,  and  household  to  make  it  annual.  S.  C. 
stuffy  and  by  marriage  articles  it  was  18.  Where  a  court  of  law  or  equity 
agreed,  that  his  wife  should,  on  his  finds  that  the  general  and  substantial  in- 
death,  have-  no  claim  upon  his  per^nal }  tent  of  the  parties  was,  that  the  estate 
estate,  except  his  household  goods  and  ( should  pass,  they  will  construe  deeds  in 


household  stuflT.  This  exception  was 
held  to  extend  only  to  the  goods  which 
lie  had  in  his  dwelling-house.  Pratt 
V.  Jackson,  M.  1725.  2  P.  W.  302.  3 
Bro.  P.C.199. 

IS,  A  deed  may  be  proved  viva  voee^ 
at  the  hearing,  hut  not  a  will.  Harris  v. 
IttgletUw,  H.  1730,  3  P.  W.  93. 

13.  A  conveyance  to  different  uses  is 
an  effectual  revocation.  Fitzgerald  v. 
Ld-Fauconbridge^T.  1730.  Fitzg  215. 

14.  A  deed  of  lands  in  two  different 
counties  was  made  by  way  of  feoffment, 
and  livery  and  seisin  of  the  lands  in  one 
county  was  indorsed.  The  deed  was 
made  in  1^57.  Decreed,  that  thoush 
no  livery  appeared  of  the  other  lands, 
yet,  by  reason  of  tbe  possession  and 
great  length  of  time,  equity  will  suppose 
ajid  supply  it;  yet  it  had  been  much 
stronger,  if  livery  had  been  indorsed  of 
lands  of  one  county,  in  the  name  of 
both;  for  then  it  would  have  been  an 
implication  that  it  was  designed  foif  both. 
Jackson  v.  Jackson,  M.  1730.  Sei,  Cb. 
Ca.  81.  Fitzg.  1. 

15.  The  deed  of  an  infant  is  not  void« 
like  that  of  a  feme  covert,  but  only  void* 
able,  for  which  reason,  an  infant  cannot 
plead  non  est  factum  to  his  deed  as  a 
feme  covert  may.  Nightingale  v.  £.  of 
Ferrers,  M.  1733. 3  P.  W.  208. 

16.  In  a  settlement  before  marriage^ 
was  a  proviso,  that  if  the  husband  and 
wife  should  die  leaving  issue  unprovided 
for,  that  then  the  trustees  might  enter 
tipon  the  estate,  and  take  the  rents,  till 
they  had  received  200/.  for  the  benefit  of 
such  unprovided  children,  in  such  man- 
ser  as  tbe  survivor  of  the  husband  and 
wife  should  appoint.  The  wife  survived, 
and  appointed  the  200/.  for  a  daughter, 
plaintilTs  wife,  being  an  unprovided 
child.  Upon  a  bill  to  have  the  200/. 
raised,  decreed,  the  200/,  and  interest 
by  way  of  maintenance,  from  the  death 
of  the  mother.  Green  v.  Belekicr,  H, 
1734.  1  Aik.  505. 

17.  Where  the  words  '^  to  be  raised 
by  rent  and  profits''  are  used  in  a  deed, 


support  of  that  intention,  dififerent  from 
tbe  formal  nature  of  those  ^eeds  them- 
selves. StapUton  V.  Stapilton,  T.  1739. 
1  Atk.  8. 

19.  The  heir  at  law  does  not  want 
an  express  intention  to  take  by  a  will, 
though  it  is  otherwise  with  regard  to  a 
deed.  Uoifd  v.  Spillet,  E.  1740.  2  Atk. 
151. 

20.  The  general  rules  are,  that  the 
office  of  the  habendwn  is  to  explain^ 
limit,  and  declare  the  quantun^  of  the 
estate  which  is  to  pass  by  the  deed.^ 
It  has  never  been  disputed,  but  that  it 
will  carry  the  limitation  of  the  estate 
further  than  the  premises  did.  If  a  man 
give  an  estate  to  A.  for  life,  habendum  to 
him  and  his  heirs,  a  fee-simple  clearly 
passes.  On  the  other  hand,  it  is  dear 
that  the  habendum  never  abridges  the 
estute  granted  by  the  premises.  It  may 
vary,  and  alter  4t  as  if  an  estate  be 
granted  to  A.  and  B.  habendumAo-A.  for 
life,  remainder  to  B.  The  premises  in 
that  case  will  be  controlled  by  the  ka- 
bendvm.  So,  if  an  estate  is  granted  to  A. 
and  to  the  heirs  of  his  body,  habendum 
to  him  and  his  heirs,  this  is  a  fee-simple. 
Some  books  say,  that  it  is  only  an  estate 
tail,  and  a  remainder  in  fee ;  but  M.  R. 
said,  it  is  difficult  to  maintain  that 
opinion,  and  he  thought  it  not  law.  It 
has  been  held,  that  if  lands  are  granted 
to  A.  and  his  heirs  for  three  lives,  he 
may  grant  it  to  another  and  his  execu- 
tors  for  those  lives.  So,  if  granted  to 
A.  and  his  executors  for  three  lives,  he 
may  grant  to  another  and  his  heirs 
during  those  lives ;  from  whence  it  fol- . 
lows,  that  if  one  of  these  limitations  is  in 
the  premises,  and  the  other  in  the  ^• 
hendum,  the  habendum  shall  take  place* 
as  if  the  premises  in  the  grant  of  an 
estate  fur  outer  vie,  is  to  A.  and  hiv 
executors  during  the  life  of  B.  habendum, 
to  A.  and  his  heirs  during  that  liie,  the 
heirs  in  that  case  shall  have  the  benefit 
of  that  estate ;  so,  if  the  grant  ef  such 
estate  is  to  A.  and  his  heirs  during  the 
life  in  being,  habendum  to  A.  and  hitf 
executors  during  that  life,  the  execotora 
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habendum  does  not  attempt  to -give  a  less 
or  larger  estate  than  con  tainted  io  the 
premises,  but  is  merely  explanatory ;  and 
though  before  Aie  statute  of  frauds  no 
grant  of  a  rent  pvr  outer  vie  could  be 
good  any  longer  than  the  pa^rty  (viz.  the 
grantee)  himself  lived,  (because  a  rent  lay 
not  in  occupancy,  so  that  it  was  certain 
that  there  could  not  be  a  general  occu- 
pancy of  it,  nor  could  the  common  laar 
admit  in  that  case  of  a  special  occupan- 
cy ;)  yet  his  Honour  was  of  opinion,  that 
such  rent  was  within  the  statute  of  frauds, 
thai  statute  intending  to  make  a  general 
alteration  with  regard  to  all  sorts  of  es- 
tates that  were  granted  pkt  auter  vie^  and 
a  rent-charge  is  as  much  within  the  inteu* 
tion  of  the  act  as  any  other  sort  of  inheri- 
tance. Kendall  v.  Mickfield^  £.  IJAO. 
Barn.  46. 

21.  E.  termor  for  5.9  years  by  settle- 
ment, conveyed  it  to  trustees,  in  trust  to 
permit  his  wife  G.  to  receive  the  rents 
during  the  term,  if  she  so  long  live,  and 
aAer  her  decease,  to  permit  him  to  enjoy 
the  rents  during  his  life,  and  after  his  de- 
cease, in  trust  for  the  heirs  of  her  body 
by  fatm,  and  in  default  of  such  issue,  re- 
mainder to  H.  for  life,  and  after  her  de- 
cease,  iu  trust  for  her  two  ions,  W.  and 
B. — £•  died,  never  having  had  issue,  and 
G.  his  wife,  survived  him  :  Held,  that  the 
whole  term  was  not  vested  in  G.  and  that 
the  words  ^^  heirs  oi  the  body"  were  not 
words  of  limitation,  but  purchase,  and  the 
lease  directed  to  be  deposited  iu  court 
for  the  benefit  of  all  the  parties*  Hodge- 
son  V.  BusseyyM.  1740.  2  Atk.  89*  Barn. 
195«  0  Mod.  23G.  nomine  Hodson  v.  Bus- 
sell.  Vide  nosty  tit.  LAmiiation  over^  for 
the  general  rules  with  respect  to  terms 
for  years. 

.  22.  Deeds  should  be  so  construed,  ut 
res  magis  valeat  quampereaty  that  the  end 
and  design  of  them  should  take  effect 
agreeable  to  the  intent. of  the  grantor,  for 
thoagh  the  Judges  have  no  power  to  alter 
the  words  of  a  deed,  they  may  reject  such 
as  are  insensible.  Dormer  v.  Fdckkurstf 
H.  1742.  3  Atk.  135.  iStra.  1105,  Bag- 
shaw  v.  Spencer,  2  Atk.  570.  Doran  v. 
Ross,  3  Bro.  C.  C.  27. 

23.  The  word  "  term,"  though  more 
properly  applied  to  a  term  for  years,  may 
mean  an  estate  for  life.  S.  C. 

24.  The  presumption  of  satisfaction  is 
stronger  iu  the  case  of  a  deed  than  of  a 
will,  where  a  bounty  is  supposed  to  be 
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intended.     Wayland   v.    Waylandj  T. 
1742.  2  Atk.  634* 

25.  Where  the  articles  and  the  inden- 
ture of  settlement  boar  date  on  the  same 
day,  as  in  this  case,  they  must  bo  consi- 
dered as  one  and  the  same  act,  and  a  dif**' 
ferent  constructifin  ought  not  to  be  put. 
upon  them.  Ileheage  v.  Hunloke^  M. 
1742.  2  Atk.  457. 

26.  A  note  under  the  hand  of  a  hus- 
band ought  to  be  looked  upon  as  part  of 
the  marriage  agreement,  and  consequent- 
ly as  part  of  the  setttlement  ;  and  where 
the  wife  would  have  been  relieved  if  she 
had  brought  a  bill  against  tlie  husband,  so 
she  would  equally  against  his  assignees, 
who  stand  in  his  place.  Tyrrel  v.  Hope^ 
T.  1743.  2  Atk.  558. 

27.  The  surrender  of  copyhold  estates 
must  have  the  same  construction  with 
feoffments  at  law,  and  H»ther  conveyances, 
and  not  as  a  will,  and  if  the  limitations  of 
a  copyhold  are  %o  framed  as  that  by  the 
rules  of  law  they  are  void,  they  must  take 
their  fate,  and  no  intention  can  make 
them  good.  IjovcU  v.  Lovell^  M.  1743* 
3  Atk.  11. 

28.  A  proviso  was  in  a  settlement, 
1000/.  << shall  and  may''  belaid  out  by 
the  trustees  in  land.  Per  curiam^  whera 
there  is  a  power  to  lay  c^ut  money  in' 
land,  but  the  original  intention  was,  it 
should  be  considered  as  money,  if  not 
vested  in  land,  it  shall  not  be  considered 
as  such,  or  go  to  the  heir.  Stamper  T. 
3Iill€r,  H.  1744.  3  Atk.  212. 

29.  In  the  case  of  voluntary  settlements 
and  wills,  if  there  is  no  declaration  of  tha 
trusts  of  a  terra,  it  results  to  the  donor, 
otherwise,  where  it  is  a  settlement  for  a 
valuable  consideration,  and  in  nature  of  a 
contract  for  the  benefit  of  a  wife  and  of 
the  issue.  Broum  v.  Jonesy  M.  1744*  1 
Aik.  190. 

30.  With  respect  to  ancient  grants  and 
deeds,  there  is  no  better  way  of  constru- 
ing them  thni:  by  usage,  and  contemporor. 
nea  expositio  is  the  best  rule  to  go  by« 
Att,  Gen.  v.  Parker^  M.  1747-  4  Atk. 
477. 

31.  In  the  case   of  trustees,  tboogh  • 
^there  are  not  neg?itive  words  in  a  deeA 

that  they  shall  not  be  liable  for  the  acts 
of  one  another,  yet  the  court  will  not 
make  them  so  for  more  than  each  have 
received.  Leigh  v.  Barry f  M.  1747. 
3  Atk.  584. 

32.  When  a  coDsidaratiea  of  !ova  and. 
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affection  only  is  mentioned  in  a  deed,  and 
it  is  not  said  for  otl^r  considerations,  no 
proof  of  other  consideratioDS  can  be  en- 
tered into,  for  it  would  be  contrary  to  the 
deed :  otherwise  where  do  consideration 
al  all  is  mentioned.  Ptac^ck  ▼.  Manky 
M.  1748.  1  Ves.  128. 

33.  ^  Heirs  of  the  body,'*  CTen  in  a 
deed,  may  be  construed  as  words  of  pur- 
chase at  law.  ^  Issue*'  in  a  deed  is  always 
a  word  of  purchase.  Bagtkaw  v.  Spencer, 
M.  1748,  1  Ves.  142.  2  Atk.  570. 

34.  On  the  intent  of  a  declaration  of 
trust  to  provide  for  the  several  stocks  of 
a  family  at  a  distant  time  ;  the  word 
**  children"  .was  held  to  extend  to  issue  in 
general,  great  grand-children,  and  grand- 
children  as  well  as  children,  and  they 

*  shall  take  per  stirpes  as  to  the  stock,  viz. 
tliat  which  would  have  belonged  to  each 
sister,  if  living,  to  go  to  their  respective 
issues,  but  to  be  divided  among  them- 
selves per  capita,  in  lineal  succession,  as 
according  to  the  statute  of  distributions. 
Wyike  v.  Blackman  or  Thurston,  H. 
J  749.  1  Ves.  196-  Amb.  555.  more  cor- 
rectly stated  in  Davenport  v.  Hanbury, 

.  3  Ves.  257. 

35.  A.  by  deed  granted  a  personal  es- 
tate to  trustees  for  the  benefit  of  her 
niece  after  her  death:  Held,  that  this 
estate  goes  to  the  representatives  of  the 
niece,  and  not  to  the  representatives  of 
the  grantor.  Peck  v.  Parrot,  T,  1749. 
1  Ves.  236. 

Z6.  Devise  of  land  to  two  sisters  and 
their  heirs,  if  either  married  without  con- 
sent, she  should  have  only  an  estate  for 
life ;  if  either  died  unmarried,  R.  or  his 
heirs  sbootd  take  it  to  him  and  his  heirs, 
paying  500/.  to  the  other.  R.  in  the  life 
of  the  two  sisters  conveyed  all  right, 
claim,  and  demand  therein  to  his  younger 
son,  in  consideration  of  love  and  affec- 
tion, and  for  his  advancement,  and  died. 
One  sister  died  unmarried,  the  other  mar- 
ried with  consent :  Held,  timt  the  heir 
at  law  of  R.  caainof  claim  on  payment  of 
5002.,  in  contradiction  to  the  convey- 
ance. Wright  V.  Wright.  E.  1750.  1 
Ves.  409. 

S7.  The  word  "  warrant,"  in  a  deod,  is 
construed  secundum  subject  am  wmteriam, 
and  not  bal'ely  as  a  warranty  of  the  title 
to  the  reality.  Williamson  v.  Cedrington, 
T.  1750.  1  Ves.  516. 

38.  A  deed  in  consideration  of  love 
and  afiifction  is  good  without  livery,  by 


way  of  covosant  to  stand  seised,  became 
that  does  not  opeiate  by  transmutation  of 
possession,  but  the  use  remains  in  the 
grantor,  until  taken  out  9f  him  by  force 
of  the  consideration.  Rigden  v.  VaUicr^ 
E.  1751.  2  Ves.  255. 

39*  The  doctrine  of  election  has  been 
in  general  confined  to  wills,  but  in  this 
case  it  was  determined  that  the  party 
should,  in  like  manner,  be  put  to  his  elec- 
tion, where  he  claims  Under  a  deed.  Big^ 
land  V.  Huddleston,  H.  1780.  3  Bro.  C. 
C.  285.  (n.) 

40.  Deed  creating  a  trust  term  /or 
payment  of  debts.  Upon  the  question, 
whether  the  debts  should  be  paid  by  the 
annual  profits  of  the  estate,  or  if  money 
should  be  raised  by  mortgage  for  that 
purpose,  decreed,  that  the  money  should 
be  raised  by  mortgage.  Bell  v.  Maidman, 
1783.  2  Dick.  607- 

41.  Agreements  are  to  be  so  construed 
as  to  give  every  word  operation,  yet  the  - 
acts  of  the  parties  will  be  some  evidence 
how  they  themselves  understand  their 
agreements.  All  instruments,  however, 
shall  be  presumed  complete  before  the 
date  and  execution,  and  any  word  written 
afterwards,  whether  on  the  face  or  on  the 
back  of  the  deed,  shall  be  taken  to  be  fa- 
bricated, unless  noticed  in  the  attestation. 
Davis  V.  Oliver,  E.  1784.  1  Ridgw.  P. 
C.9, 10.  15. 

42.  In  Atkinson  v.  Pilsworth,  T.  1787- 
1  Ridgw.  P.  C.  461.  Vera.  &  Scriv.  l60. 
Ydvcrton,  C.  B.  laid  down  the  following 
rules  for  the  construction  of  deeds  :  1. 
That  no  words  in  a  deed,  which  may 
have  an  operative  meaning  without'  in- 
juring the  natural  sense  of  any  other 
part  of  the  deed,  shall  be  rejected  as  nu* 
gatory ;  and  2.  Where  two  or  more  deeds 
act  upon  one  and  the  same  subject-mat* 
ter,  they  ought  to  be  considered  and  con- 
strued as  one  and  the  same  instrumeotj 
and  each  is  to  be  made  auxiliary  to  the 
other  in  order  to  come  at  the  true  mean- 
ing of  both. 

43.  Wii^e  any  deed  or  instrument  is 
of  doubtful  or  ambiguous  construction, 
one  of  the  best  ways  of  explaining  it  is 
by  referring  to  the  acts  of  the  parties  to 
that  deed  or  instrument.  Boyle  v,  Xy- 
saght,  E.  1787.  Vern.  &  Scriv.  155.  l6l. 
1  Ridgw.  P.  C.  384.  Atkinson  v.  Pile- 
tDorth,  T.  1787.  Vern.  &  Scriv.  i6l.  1 
Ridgw.  P.  C.  449. 

44.  Where  the  original  delirery  of  a 
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ted  was  not  Toid,  but  had  an  effect,  the 
deed  i»  not  capable  of  a  sew  delivery, 
.  yet  circumstaocet  may  be  equivaleot  to 
an  actual  delivery.  Sexian  v.  BayUy 
H.  1788.  Vera.  &  Scriv.  416.  428.  457- 

45.  in  construing  an  instrumcnti  the 
whole  context  mast  be  colisidered.  AUm 
Oen.  V.  I'tmnetf  M.  1792.  2  Ves.  7- 
Ei  vide  Butler  v.  Dancomb,  1  P.  W. 
457-  S.  P. 

46.  An  absolute  conveyance  decreed, 
on  parol  evidence,  to  be  only  a  5ecurit3', 
it  Xiein^  clear  on  the  written  evidence, 
and  the  accounts  of  both  parties,  that  the 
agreement  was  not  what  the  deed  pur- 
fN>rted  to  be,  Cripps  v.  J«e,  M,  1793. 
4  Bro.  C.  G.  472.  Ei  vide  Irnham  v. 
Child,  1  Bro.  C.  C.  92.  S.  P. 

47.  A  reservation  is  a  clause  in  a 
deed,  whereby  the  feoffor,  donor,  lessor, 
grantor,  &c  doth  reserve  some  new  thing 
Id  himself  out  of  that  ha  granted  before* 
And  in  a  reservation  four'  things  roust 
concur:  1,  It  must  be  by  apt  words. 
2.  It  must  be  of  some  other  thing  Issuing 
pr  coming  out  of  the  thing  granted,  and 
not  as  part  .of  the  thing  itself,  nor  of 
sonaething  issuing  out  of  another  thing. 
8  It  must  be  of  a  thing  whereunto  the 
grantor  may  have  resort  to  distrain  ;  and 
4.  It  roust  be  made  to  one  of  the  gran- 
tors, and  not  to  a  stranger  to  the  deed. 
Inchiquin  v.  Burnell^  T.  1795.  3  Ridgw. 
P.  C.  418. 

48.  Where  words  are  construed  to 
amount  to  d  reserv;ition,  which,  accord- 
ing to  their  technical  meaning,  do  not 
create  a  legal  reservation,  it  is  always 
dene  with  a  view  to  advance  the  interest 
of  the  parties,  but  not  to  defeat  or  de- 
stroy it.  Per  Yelvertan,  C.  B.  in  S.  C. 
420.  422. 

49*  The  construction  of  covenants  is 
the  same  in  equity  as  ftt  law,  but  equity 
will  relieve  against  a  strict  performance 
Upon  equitable  circumsttfnces,  and  no 
wilful  default.  Eaton  v.  Lyon,E.  1798. 
3  Ves.  890.  Et  vide  Bayley  v.  Leo- 
minster Corp.  3  Bro.  C.  C.  52l.t)n  the 
principles  of  which  this  case  was  de- 
cided. 

50.  A  deed  is  not  to  be  varied  upon 
parol  evidence  of  the  actual  agreement. 
Jaek$on  v.  Cator^  M.   1800.  5  Ves,  688. 

&l.  An  instrument  is  to  be  construed 
without  advertitig  to  the  nature  of  its 
provisions,  if  legal,  or  to  what  they 
Would  have  been  if  a  particular  case  had 


been  contemplated.     M^edy  v.  Mosety^ 
H.  I80q,  5  Yes.  248. 

52.  Settlement  to  such  uses  as  the  hus- 
band and  wife  should  jointly  appoint, 
and  in  default  of  such  appointment,  to 
them  for  life,  and  afVer  the  decease  of  the 
survivor,  to  the  use  of  all  or  any  of  the 
child  or  children  of  them,  in  such  shares 
and  proportions,  and  for  such  estate  and 
estates,  term  or  terms,  and  payable  at 
such  time  or  times,  and  in  such  manner 
and  form  as  the  husband  should  by  deed 
or  will  appoint,  and  in  default  thereof,  to 
him  or  his  heirs  i  Held,  that  the  event 
upon  which  the  last  limitation  depends ^ 
is  default  of  appointnnent,  not  of  children.. 
Jenkins  v.  Qidnchant^  6  Ves.  596,  (n«) 
Vide  D.  of  Marlborough  e.  Ld.  Godol- 
phin,  2  Ves.  6l.  Ld.  Ch.  in  this  case 
said,  the  rule  that  words  must  relate  to 
the  neit  antecedent,  has  many  excep- 
tions and  limitations,  for  they  can  never 
be  so  applied  if  improper.  Vide  etiam 
Woodford  v.  Thellosson,  4  Ves.  227. 

53.  A  person  out  of  possession  cannei 
convey  any  thing  to  a  stranger,,  be  caa 
only  give  a  release  to  one  in  possession* 
Underwood  v.  CoUrtown^  T.  1804. 2  Sch. 
&  Lef.  65.  Saunders  v,  Anoesley«tfrtc2. 
105.  Vide  Partridge  o.  Strange,  Plowd* 
88. 

54.  A  conveyance  of  a  chattel  interest 
by  lease  and  release,  cannot  work  a  for* 
feitore  or  disseisin,  tecus^  if  by  feoffment : 
but  in  that  case  the  person  entitled  to 
take  advantage  of  the  forfeiture  is  not 
bound  to  do  so  until  the  expiration  of  the 
lease.  Saunders  v.  Anneetey^  T.  1804. 
2  Sch.  &  Lef.  99. 

55.  A  party  relying  on  a  subsequent 
instrument,  as  confirming  a  prior  ene, 
must  take  the  prior  as  qualified  by  the 
subsequent  instrument.  Moore  v.  Butlerp^ 
H.  1805.  2  Sch.  &  Lef.  271. 

56.  A  conveyance  by  bargain  and  sale 
not  enrolled,  is  evidence  in  equity  of  an 
agreement  to  convey.  Mestaer  v.  CfU" 
lespiey  H.  1806.  11  Yes.  625. 

67*  Charters  and  even  acts  of  parlia- 
ment may  be  presumed.  Morse  v.  Royalf 
E.  1806.  12  Ves.  377.  Vide  Hillary  v. 
Waller,  ib.  239. 

58.  A  deed  must  receive  its  construe* 
tion  as  from  the  moment  of  its  execution, 
and  not  from  subsequent  events.  Balfimr 
V.  Wellandy  T.  1809. 16  Ves.  156. 

59.  Sealing  and  delivering  are  cssen* 
tial  to  a  deed,  which,  if  delivered,  may 
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be  a  good  deed,  whether  signed  or  not ; 
bat  h*   it  be  to   be  executed    under 


such  parts  of  the  property  as  had  baea 

spent  previous  to  the  suttletneDt.  Cottut^ 

power^with  signature  and  sealing,  bothjv.  jl/ts«tff^,M.  1S15.  1  Modd.  176.    Vide 


a 


are  necessary.     Wright  v.  Wakeford^  E. 
181 L.  17  Ves.4«'»9. 

60.  It  has  been  held  by  some  Judges 
that  a  deed  cannot  be  fraudulent,  unless 
it  is  so  both  at  law  and  in  equity,  and 
that  the  question  of  fraud  is  the  same  in 
all  courts.  Ld.  Eldon  said  he  did  not 
agree  to  that  doctrine,  though  in  modern 
times  a  strong  inclination  has  been  evinc- 
ed to  say,  that  whatever  is  equity  ought 
to  be  law.  This  opinion  was  acted  up€»n 
by  Sir  JP,  Bullerj  who  persuaded  Lord 
Mansfield  to  act  upon  it,  till  it  w^s  reform- 
ed by  Ld.  C.  J,  Kenyan,  with  the  assist- 
ance of  the  same  able  Judge ;  vet  the 
dear  doctrine  of  Ld.  Hardwickt  was, 
that  there  are  many  instances  of  fraud 
that  would  affect  instruments  in  equity,  of 
which  the  law  could  not  take  notice,  as 
cases  of  appointments  under  powers 
where  deemed  illusory  or  not.  Butcher, 
or  Gooday  v.  Butcher ^M.  1812.  1  Ves. 
&  B.  98. 

61.  Upon  the  construction  of  deeds, 
the  following  points  Were  resolved  by 
Granty  M.  R.  First,  that  a  provision 
for  payment  of  '^the  first  proportion 
or  share,"  of  all  debts  owing  from  one 
partner  jointly,  and  as  a  partner,  referred, 
not  to  the  contribution  as  amongst  the 
partners,  but  to  what,  with  reference  to 
the  state  of  the  partnership  funds,  and 
the  ability  of  the  other  partners,  he  may 
eventually  be  called  upon  to  contribute 
to  the  joint  debts,  so  as  they  may  be  fully 
paid.  Secondly,  that  under  a  provision 
tor  debts  of  various  descriptions  no 
preference  was  intended,  which  miist  be 


Tait  V,  Ilibbert,  2  Ves.  iun.  111.  Antro- 
bus  19.  Smith,  12  Ves.  46.  Taylor  v.  Len« 
dey,  9  East  49.  Exp.  Dubort,  18  Ves.  140. 

63.  The  court  will  reform  a  deed,  en« 
tered  into  under  a  previous  agreement^ 
by  ordering  a  fresh  conveyance  to  be  cx^ 
ecuted,  and  expunging  therefrom  a  covo' 
nant  which  was  complained  of  as  not 
being  the  intention  of  the  covenantor  at 
the  time  of  the  agreement,  although 
such  covenant  was  introduced  by  the  at- 
torney of  the  covenantor,  but  without 
bis  express  auibority.  But  it  was  shown 
that  the  party  had  not  considered  himself 
liable  to  such  a  covenant  when  he  enter- 
ed into  the  agreement.  Rob  v.  BuUermek^ 
H.  1816.  2  Price  190.  F«</e  Iriiham  v. 
Child,  1  Bro.  C.  C.  95. 

64.  Tlie  court  is  not  bound  to  find  aa 
equitable  efl'cct  for  a  clause  in  a  deed, 
because  the  construction  put  upon  it  at 
law  would  leave  it  inoperative.  Glad" 
stone  V.  Birley,  M.  1816.  2  Meriv.  404. 

65.  S.  R.  by  his  will,  dated  in  1717, 
devised  his  real  estates  to  his  daughter  M. 
for  life,  remainder  to  trustees  to  preserve, 
&c. ;  remainder  to  the  u&o  of  such  of 
her  children  as  she  should  appoint ;  and 
in  default  of  her  appointment  to  the  use 
of  her  sons  in  tail  male  successively; 
and  if  slie  should  die  without  issue,  then 
over.  On  S.  R.'s  death  in  1719,  his 
daughter  and  heir  at  law  M.,  entered 
into  possession,  and  shortly  afterwards 
assigned  the  remainder  of  a  200  years' 
term,  (which  had  been  created  by  the  set- 
tlement on  S.  B.'s  marriage,  to  raise 
20,000/.  for  younger  children,)  to  A.  aiici 


clearly  shown,  otherwise  the  court  favours  S.  upon  the  subsisting  trusts  of  the  set* 


equal  payments.  And,  thirdly,  that*  a 
reference  to  a  deed  of  a  specified  date, 
there  being  two  of  the  same  date ;  one 
executed  at  that  time,  and  the  other 
sobsequently,  should,  in  the  absence  of 
positive  evidence,  and  aided  by  circum> 
stances,  be  applied  to  the  former.  Wade- 
son  v.  Richardson,  M.  1812.  1  Ves.  &  B. 
.103. 

62.  A  settlement  of  '^all  and  singular 
^  the  Mwo-tbird  parts'  of  all  and  every 
*^  the  whole  of  my  property,  goods,  Sk, 
'^ belonging  to  me  in  Great  Britain,  and 
''the  East  Indies,  lately  willed  and 
''devised  to  me  by  J.  M.'*  was  held  to 
pass  only  two-thirds  of  such  property  as 


tiement.  In  1724  M.  married  Robert, 
afterwards  Earl  of  O.,  and  by  settlement 
it  was  agreed  that  A#  and  S-  should  raise 
the  20,000/.  and  pay  it  to  Earl  Robert's 
father,  which  was  accordingly  done,  and 
the  remainder  of  the  term  assigned  to  D. 
the  mortgagee.  George,  who  was  the  only 
iss\ie  of  the  marriage,  on  his  mother's 
death  in  1781,  entered  into  possession  as 
tenant  in  tail  male  under  S.  R.'s  will, 
suffered  a  recovery,  and  thereby  acquired 
the  fee.  By  indentures  of  lease  and  re« 
lease  dated  in  August,  1781,  between 
Earl  George  (described  r-s  only  son  and 
heir  of  Earl  Robert,  by  M.  his  wife,  who 
was.  heir  of  S.  R.,  who  was  only  son  of 


then  remained|  and  did  Aot  extend  to  Rv  R.  by  A*  his  wife,  who  was  daughter 
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tnd  co-htoir  of  T4  Earl  of  Liacolo  and 
CliDtoo,)  of  the  one  part,  and  J.  S.  of  the 
other  part;  recitiog  the  facts  above 
stated,  and  that  Earl  George  was  desi- 
rous that  the  said  premises  should  re- 
niain  in  the  family  and  blood  of  S.  R., 
it  is  witnessed,  that  in  consideration  of 
the  natural-  love,  &c.  which  said  iBarl 
George  bore  to  his  relations,^  the  heirs  of 
8.  R.,  and  to  the  intent  that  said  pre- 
mises should  continue  in  the  family  of 
his  late  mother  M.  on  her  fathers  side, 
said  Earl  George  conveyed,  &c.  said  lands 
(being  the  estates  devised  by  S.  R.'s  wilt) 
the  said  J.  S.  his  heirs  and  assigns^ ^o  the 
use  of  said  Earl  George  ip  tail,  with 
a  power  of  appointment,  and  in  default 
of  appointment,  ^'  to  the  use  of  the  right 
heirs  of  S.  R.  for  ever.''  And  then  the 
deed  contained  a  power  of  revocation 
a^nd  appointment  of  new  uses.     In  17S5, 


deed  of  1794,  as  a  confirmation  of  the 
settlement  of  1781,  supposing  that  the 
claim  of  defendant's  father  at  that  time 
was  doubtful  ?  And,  thirdly,  whether  the 
length  of  uninterrupted  possession  which 
defendant  and  his  father  had  enjoyed^ 
was  not  an  answer  to  plaintifPs  claim  ? 
Upon  the  first  point  Grants  M.  R.  was  of 
opinion,  that  though  Earl  George  clearly 
intended  that  such  person  should  take  as 
should  be  S.  R.'s  heir,  upon  a  failure  of 
issue  ill  himself;  yet  that  the  strict  tech- 
nical sense  of  the  words  must  prevail^ 
and  therefore  that  Ld.  C.  took  no  estato. 
under  the  deed  of  1781.  Upou  the 
second  point,  his  Honour  held  that  the 
deed  of  1794  was  executed  by  Earl 
Horace,  with  a  view  to  remove  the  doubt^ 
whether  the  deed  of  1785  was  not  a  re- 
vocation of  the  deed  of  1781,  but  with 
this  view  only,  and  therefore  that  that 


£arl  George  joined  in  a  transfer  of  the  <  deed  cannot  be  construed  to  cure  a  de- 


tnortgage  term  to    E.  H.,   converting  it 
into  a  mortgage  in  fee,  subject  to  recon- 
veyance to  Earl  George,  his  heirs,  &c. 
or  to  such  person  as  he  should  appoint. 
In  1791  Earl  George  died,    whereupon 
£arl  Horace,  his  heir  at  law,  entered, 
and  under  an  idea  that  T.,  afterwards  Earl 
Clinton,  the  heir  ex  parte  maiema  of  Earl 
George,  was  entitled  to  the  equity  of  re- 
demption of  said  premises,  he,  in  1792, 
joined  him  in  a*  settlement  of  said  estates. 
Doubts  having  been  however  suggested 
to  Earl  H.,  whether  the  deed  of  1785 
ktid  not  revoked  the  uses  of  the  settle- 
ment of  1781,  he  executed  a  release  and 
confirmation,  dated    in    1794,  whereby 
after  reciting  such   doubts,  but  that  he 
was    well    satisfied    that    Earl    George 
did  not  intend  to  alter  the  uses  of  the 
settlement    of  1781,-  said  Earl  Horace 
granted  and  confirmed  said   premises  to 
so  much  of  the  trusts  of  the  deed  of  1792 
as   were    then    subsisting,  in  the  same 
manner  as  if  the  deed  of  1785  had  never 
been  made.    In  1798,  T.  died,  leaving 
defendant  his  son  and  heir,  who  thereup- 
on entered  into  possession  as  tenant  in 
tail  under  the  deed  of  1792.     In  1793 
Earl  Horace  died,  leaving  plaintiff  his  heir 
at  law,  who  shortly  afterwards  filed  the 
present    biU.     On    the    hearing    three 
points    were   raised;  first,  whether  the 
efi*ect  of  the  settlement  of  178 1  was  to 
limit  the  estates  to  the  person  who  should 
be  the  heir  at  law  of  S.  R.  at  the  time  of 
the  death  of  Earl  George  without  issue  ? 


feet  in  Ld.  C.'s  title  under  the  deed  of 
1781,  or  to  pass  any  substantial  interest 
from  Earl  Horace.    As  to  the  third  ques- 
tion— it  appeared  to  his  Honour  thatthero 
was  no  room  in  the  present  case  for  the 
operation  of  the  statute  of  limitations. —  • 
Length  of  possession,  to  operate  as  a  bar, 
must  be  grounded  on   a  disseisin;    but 
there  could  be  no  disseisin  in  ihb  case, 
because  the  subsistence  of  the  mortgage 
made  it  a  mere  equitable  estate,  and  of 
an  equitable  estate  there  can  be  no  dis- 
seisin ;  first,  because  a  disseisin  must  be 
of  entire  estate;  and,  secondly,  because 
a  tortious  act  cannot  be  the  ground  of  an 
equitable  title.  Decreed  for  plaintiff.  Ld. 
Cholmondehy  v.  Ld,  Clinton^  T.  18 17. 
2  Meriv.  173  to  362.    Defendant  having 
consented  to  take  a  case  for  the  opinion  ' 
of  the  court  of  K.  ^,  on  the  first  point, 
upon  argument  in  that  court,  the  above 
decision   was    confirmed,   it  being  held, 
(Bayleyy  J.  dissen.)  that  the  words  '^  the 
right  heirs  of  S.  R."  must,  according  to 
their  plain  import,  be  held  to  denote  Earl 
George,  and  therefore  that  defendant  took 
no  estate  under  the  settlement  of  1781. 
S.  C.     E.  1819.  2  Barn.  &  A.  625.  640. 
For  the  other  points  of  this  cato  mdfi 
tit.  Disseisin^  Length  of  Possestion,  Luni" 
toHonsj  Statute  of  Mortgage^    On  this 
case  coming  on    for   further  directions^ 
PlomeTf   M.    R.   over-ruled   the  above 
decision  as  to  the  third  question,  he  be- 
ing of  opinion  that  plaintiff's  claim  was 
barred  by  the  lengtn  of  possession    in 


Secoadlyi  wbat  was  the  operation  of  the  I  defendant  and  bis  fatheri  by  analogy  to 
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the  statute  of  Limitations* .  S.  C.  2  Jae. )  instrumeot  be  one  that  is  not  matter  at 


&Walk.  1.  And  this  decree  was  after- 
wards  affirmed  on  appeal  to  the  Lords. 
Ibid.  190..  It  therefore  became  unne- 
cessary to  determine  on  the  two  first 
questions;  but  his  Honour's  opinion  in 
opposition  to  that  of  Grants  M.  R.  seems 
decidedly  to  have  been,  that  the  inten- 
tion of  Carl  George  could  be  effected  only 
by  construing  the  limitation  ''to  the  right 
heirs  of  S.  R.''  to  mean  such  person  as 
should  be  right  heir  at  the  time  of  Earl 
George's  death  without  issue ;  and  that 
the  rule  of  construction^  that  the  legal  im- 
port of  technical  words  would  prevail, 
was  not  of  so  inflexible  and  univenal  a 
nature  as  to  prevent  the  settler's  manifest 
intention  from  being  carried  into  effect. 
See  the  very  learned  and  able  judgment  of 
Sir  T  Plomer,  M.  R.  reported  in  2  Jac* 
&  Walk.  anU. 

66.  As  to  the  rule  by  which  the  con- 
struction of  a  limitation  in  words  having 
a  certain  legal  impoit,  to  a  person  or 
persons  bearing  a  certain  character,  is 
to  be  governed ;  and  whether  intention, 
when  sufficiently  manifested,  can  in  any 
case  contronl  the  legal  impiort,  see  the 
judgment  of  Cfrant,  »L  R.  in  the  above 
case  of  Ld.  Ckolmonddey  v.  Ld.  Clinton^ 
T.  ISir*  2  Meriv.  340.  tiie  certificate  of 
the  judges  of  K.  B.  in  S.  C«  C.  1819.  2 
Barncw.  Ss  Aid.  625.  and  the  judgment  of 
Plomer,  M.  R.  in  S.  C.  T.  1820.  2  Jac' 
&  Walk.  65.  His  Honour,  the  late  M.  R. 
and  the  Judges  (excepting  BayUyy  J.) 
concurred  in  opinion  that  the  rule  of  con- 
struction in  the  case  of  such  limitations 
is  universal  and  inflexible  in  favour  of 
the  words  operating  according  to  their 
strict  legal  import,  without  regard  to  the 
intention  of  the  maker,  whether  it  be 
sufficiently  manifested  or  i|pt  by  colla- 
teral circumstances,  even  on  the  face  of 
the  deed.  JBay/ey,  J.,  admitting  the  ex- 
istence of  such  a  general  role  of  con- 
struction, denied  it  to  be  of  that  univer- 
sal and*  inflexible  nature  contended  for, 
end  considered  that  collateral  curcnm- 
stances  ezistiog  and  apparent  on  the 
face  oC  the  deed,  ought  to  be  resorted  to 
to  discover  the  intent  of  the  settlor,  and 
that  the  lesal  import  of  the  words  may 
bo  coBtrouled  and  qualified,  so  fiir  af  it  is 
sifiected  by  the  dear  manifestation  of  an 
intention  inconsblent  with  their  strict 
technical  signification.  In  this  opinion 
Flamer^  tL  R.,  bh  himself  strongly  dis- 
posed to  concuTi  cpnaidering  that,  ijf  the 


law,  but  depends  wholly  on  the  will  of 
the  party,  and  if  the  words  be  words 
not  of  limitation,  but  of  purchase' and 
description,  the  words  of  description  are 
to  be  construed  according  to  the  intsiH 
tion  of  the  settlor,  if  such  be  clearly  ma- 
nifested on.  the  face  of  the  deed,  though 
such  a  construction  be  unconformablo 
with,  ^nd  contrary  to,  their  direct  techni- 
cal sense, 

€7.  Where  a  man  was  i^uifod  to  join 
ih  a  conveyance,  in  order  to  obviate  a 
specified  objection  to  a  title,  he  shall  not 
be  barred  beyond  that  intent  of  which  he 
was  apprised.  But  if  he  consents  to  join 
in  the  conveyance  upon  a  general  ts^r- 
mation  of  objections  to  the  title*  the  court 
will  assume  that  he  has  enquired  into  the 
nature  of  such  objections,  and  he  cannot 
afterwards  raise  a  question  as  to  the  ex- 
tent of  his  inforn^ation.  ChaUMndtU^'Vm, 
Climian,  T.  1817.    2  Meriv.  356. 

68.  A  recital  in  a  deed  is  good  evi- 
dence against  the  party  making  it,  and 
those  claiming  under  him ;  hot  the  court 
inclined  to  think  it  is  not  so  against  third 
persons.  Baiterabee  v.  Faringtou^  H. 
1818.     1  Swanst.  106.     1  Wils.  88. 

69.  M.  C.  first  tenant  in  .tail  under  the 
will  of  his  late  father  R.  C.  (by  which 
will  estates  in  tail  male  in  remainder 
were  given  to  the  devis6r's  other  sons 
F.  C.  and  T.  C.)  made  a  settlement  on 
his  marriage,  by  which  he  limited  an  es-* 
tate  for  life  to  himself,  with  remainder  to 
the  first  and  othisr  sons  of  his  marriage  in 
tail  male,  remaiuders  to  his  brothers  F. 
C.  and  T.  C.  for  life,  with  renninders 
to  their  first  and  other  sons  in  tail  male  ; 
afterwards  M.  C.  suffered  a  recovery, 
mortgaged  the  settled  estate  to  one  P,^ 
and  died  without  issue  male.  C.  the  son 
of  T.  C.  (F.  C.  having  died  without  lasoe) 
entered  upon  the  estate,  suffered  a  re* 
covery,  and  died,  leaving  M.,  the  appel- 
lant, his  eldest  son.  On  a  bill  of  lore* 
closure  by  P.  which  was  resisted  by  M. 
the  appellant,  the  question  was,  whether 
the  appellants  father  was  entitled  under 
the  will  of  R.  C.  or  only  as  a  volunteer 
under  the  settlement  by  M.  C.  the  first 
tenant  in  tail,  and  on  a  hearing,  the  fore- 
closure decreed  below.  But  in  D<nn. 
Proc  it  was  argued,  that  as  the  settlor 
had  not  the  fee,  but  was  only  tenant  in 
tail  at  the  time  of  the  settlement,  the 
provisions  of  the  statutes  of  Elix.  (which 
were  enacted  for  Ireland  in  10  CaF»  1*) 
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lett*.  S  &  3.  did  not  apply  to  thife  case ; 
to  which  it  was  answered  that  there  was 
DO  sobstantial  distinction  between  tenant 
in  fee  and  tenant  in  tail,  who  had  it  in 
his  power  at  any  time  to  acquire  the  fee, 
and  that  therefore  the  brother  and  their 
tons  took  new  estates  under  the  settle- 
ment! which  were  voluntary,  and  void 
as  against  the  subsequent  mortgage  for  a 
valuable  consideration ;  and  the  decree 
below  was  affirmed  accordingly.  Cormick 
V.  Trapattd,  T.  1818.  6  Dow.  P.  C,  60. 
70i  A.  by  settlement,  gave  his  move- 
able property  (except  the  debts  due  to 
fatm)  to  B.,  and  the  residue,  after  pay- 
ment of  his  debts,  he  gave  to  B.  in  life- 
rent, and  to  C.  in  fee :  and  then  he  gave 
a  life-rent  in  his  lands  to  B.,  and  the  fee 
t«  C,  declaring  that  B.  by  acceptation  of 
^the  deed,  should  be  bound  to  pay  the 
whole  of  his  debts ;  manifestly  conceiv- 
ing that  his  moveable  property  wotild  be 
much  more  than  sufficient  for  that  pur- 


pose, and  intending  that  B.  should  have 
the  life-rent  in  |he  lands  free.  The  move- 
able property  not  proving  sufficient  to  pay 
the  debts,  an  action  was  brought  by  the 
life-rentrix  against  the  fiar  for  relief, 
and  sale  of  so  much  of  the  lands  as  would 
pay  the  balance :  which  telief  was  de- 
creed below.  But  the  lords  reversed 
that  judgment ;  for  though  the  disposer 
intended  that  B.  should  have  the  life-rent 
free,  yet  he  having  expressly  subjected 
her  to  the  payment  of  his  debts,  she  be- 
came liable  at  least  to  the  extent  of  the 
benefit  which  she  derived  from  the  deed. 
Waddell  V.  Wadddl,  E.  r818.    6  Dow, 

P.  c-  279. 


Surrender  of  a  copyhold  estate,  how 
construed  in  equity,  vide  tit.  Copyhold^ 

Deed  to  lead  the  uses  of  a  fine  or  re* 
covery,  tnde  tit.  Fine  and  Becovery^  xii» 
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71*  A  voluntary  conveyance  made  to 
tbe  brother  of  the  half  blood,  which  was 
void  and  defective  at  law,  was  made  good 
in  equity  against  the  heir,  for  said  Ld. 
Keeper  Wright^  as  the  consideration  of 
blood  would    raise  an    use  at  law,  so 
"shauld  this  imperfect  conveyance  raise  a 
trust  in  equity,  in  respect  of  the  consi- 
deration of  blood*     Watts  v.  Btdlas^  M. 
1702.    1  P.  W.  60.     The  authority  of 
this  case  is  controverted  by  Ld.  Hard- 
wiclcef  in  Goring  v.  Nash,  3  Atk.  189* 
who  said,  the  reasoning  of  Wright^  C.  S. 
was  toe  large,  and  pursuing  the  maxim  of 
law  too  far,  as  to  the  consideration  of 
blood  to  raise  a  use,  and  it  seems  now  to 
be  established,  that  a  defect  in  the  sur- 
render of  a  copyhold,  or  the  execution 
of  a  power  (which  are  governed  by  the 
same  rules.  Chapman  v.  Gibson,  3  Bre. 
C.  C.  229.)  shall  be  supplied  only  in  favour 
of'  three  descriptions  of  persons,  viz.  cre- 
ditors, a  wife,  and  children.  Goodwyn  v. 
Goodwyn,  1  Ves.  ^28.     Byas  v.  Byas, 
2  Yes.  164.  Tudor  r.  Anson,  ibid.  582. 
72.  Equity  will  not  supply  a  defect  in 
a  voluntary  conveyance.  .  Lee  v.  Ileideyj 
III  168  i»  1  Vcrn.  37. ;  unless  made  to  pro- 


vide for  children.  Thomson  v.  Aitfidd^ 
£.  1682.  1  Vern.  40.  And  it  is  discre- 
tionary in  the  court  to  grant  aid  where 
there  is  no  remedy  in  law.  Bold  v.  Cor- 
hettj  M.  1689.  Pre.  Ch.  84. 

73.  Voluntary  settlement  without  poww 
er  of  revocation  shall  bind  the  party,  and 
shall  not  be  defeated  by  a  subsequent 
will.  Villers  v.  Beawnont,  M.  1682.  1 
Vern.  100.  Et  vide  Beughton  t?.  Bough- 
ton,  1  Atk.  625.  though  he  should  devise 
the  estate  for  payment  of  his  debts.  Bale 
v.  Newton,  T.  1687-  1  Vern.  164. 

74.  The  court  will  not  relieve  against 
the  breach  of  a  condition  in  a  voluntary 
settlement.  Longdale  v.  Longdate^  £• 
1687.  1  Vern.  456. 

75.  A  purchaser,  with  notice  of  a  vo- 
luntary lease  made  by  the  vendor  to  his 
own  daughter,  took  security  from  the 
vendor,  that  his  daughter,  when  of  age, 
should  surrender  the  lease  to  the  pur- 
chaser. Decreed,  the  daughter  shall  en- 
joy the  lease  against  the  purchaser,  he 
having  notice  of  it,  and  taken  a  collateral 
security.  Jennings  v,  Stllock,  T.  1687. 
1  Vern.  467. 

I      76.  A  remainder-mail  in  tail,  in  a  vo- 
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luntary  settlement,  brougiit  a  bill  for  dis- 
covery of  the  deed  ;  but  it  appearing  that 
the  entail  was  discontinued,  the  court 
would  not  relieve  him.  Kdljf  v.  Berr^y 
H.  1688.  2  Vern.  35.  Bunct  v.  PkU^ 
lips,  C.  1688.  ibid.  50. 

77'  Equity  can  decree  a  conveyance  to 
be  fraudulent,  merely  for  being  volun- 
tary, and  that  without  any  trial  at  law. 
White  v.  Husstjfy  T.  169O.  Pre.  Ch.  14. 

78.  A  lessee  at  a  rack-rent,  and  who 
paid  no  fine,  is  a  purchaser,  and  shall 
avoid  a  voluntary  conveyance.  Sfutw  v. 
Standish,  M.  l6i;5.  2  Vern.  827. 

79*  A.  made  a  voluutary  settlement  on 
B.,  who  afterwards  agreed  to  deliver  it 
up  without  consideration.  Thi^  agree- 
ment shall  bind  in  equity,  for  a  voluntary 
settlement  may  be  surrendered  vpluntari- 
ly.  Wentworth  v«  Devcrginnif,  H.  1696. 
Pre.  Ch.  09. 

80.  Voluntary  articles  shall  never  be 
set  aside  against  an  absolute  purchaser, 
although  such  purchaser  had  notice  by 
being  a  party  to  the  articles.  Sed  quare^ 
for  there  was  another  point  in  the  case 
which  might  bo  the  foundation  of  the 
judgment.  Powell  v.  Pltyddl,  H.  1702, 
18  Vin.  Ab.  118.  pi.  5.  1  Bro.  P.  C.  5. 

81.  \,  S.  made  a  voluntary  settlement 
to  trustees  and  their  heirs,  in  trust  to  re- 
ceivo  the  profits,  and  to  put  tliem  out  for 
the  increase  of  the  fortunes  of  his  daugh- 
ters, A.  and  B. ;  and  also  executed  a  bond 
to  the  same  trastees  to  pay  them  1000/. 
on  a  certain  day,  but  kept  both  deed  and 
bond  hy  him  till  his  death,  and  received 
the  profits  and  then,  by  will,  taking 
notice  of  the  bond,  he  gave  legacies  to 
A-  and  B.  in  satisfaction  thereof,  and  the 
surplus  of  his  personal  estate  to  his  said 
two  daughters  and  his  four  3'ounger  chil- 
dren.    Yet  A.  and  B.  electing  to  have 


proved  that  A.  always  kept  the  first  set* 
tlehient  in  his  possession,  and  never 
published  it,  and  that  after  his  death  it 
was  found  among  waste  papers,  and  tfaw 
last  deed  was  often  mentioned  by  bim^ 
and  he  told  the  tenants  that  plaintiff  was 
to  be  their  landlord  aAer  his  death,  yet 
the  court  would  not  relieve  the  son 
against  tiie  first  settlement.  CtaveringUm 
V.  Claveringtouy  H.  1704.  2  Vern.  473. 
In  Pre.  Ch.  235.  and  1  Bro.  P.  C.  122. 
S.  C.  is  thus  stated :  A.  made  a  voluntary 
settlement  on  his  eldest  son  and  bis  heirs, 
without  power  of  revocation ;  afterwards 
ho  made  a  settlement  on  his  second  son 
for  life,  remainder  to  bis  first  and  other 
sons  in  tail,  and  died.  The  first  deed 
came  to  the  hands  of  the  eldest  son's 
heir,  and  the  other  to  the  second  son, 
who  brought  a  bill  to  set  aside  the  first, 
but  both  sons  having  been  otherwise  pro- 
vided for,  held,  that  though  both  deeds 
were  voluntary,  yet  the  consideration  of 
being  a  younger  child  was  not  sufficient 
to  set  aside  the  first.  Vide  Worrall  ▼• 
Jacob,  3  Meriv.  256. 

83.  A.  voluntary  covenant  is  not  to  be 
carried  in  equity  beyond  the  letter* 
Basse  v.  Oreyy  T.  1715.  2  Vern.  6dS. 

84.  A.  purchaser  for  a  valuable  cod- 
sideratioD,  and  with  notice,  shall  not 
avoid  a  conveyance,  barrable  by  a  tenant 
in  tail  with  consent  of  the  tenant  for  life, 
it  being  at  the  lime  of  the  conveyance  to 
him  hy  the  remaieder-man  in  fee,  a  dry 
reversion  expectant  upon  an  estate  tail, 
and  of  ifo  value  in  the  eye  of  the  law. 
Buckley  v.  Arnold^  T.  1716.  22  Vin.  Ab. 
20.  pi.  10. 

85.  A.  made  a  voluntary  settlement  on 
her  nephew,  without  power  of  revoca- 
tion, keeping  the  deed  in  her  possession  ; 
afterwards  one  by  fraud  got  an  attested 


the  benefit  of  the  settlement,  and   the   copy  of  the  settlement  fur  the  nephew. 


bond,  and  to  set  the  profits  from  the 
date  of  the  setdement  against  this  main- 
tenance, and  to  have  the  1000/.  with  in- 
terest from  the  time  it  was  made  payable 
by  the  bond,  it  was  so  decreed.  Barlow 
▼.  Heneage,  M.  1702.  Pre.  Ch.  211. 

8?.  A.  made  a  voluntary  settlement  of 
an  estate,  subject  to  some  annuities,  in 
trust  for  his  grandson  and  his  heirs,  and 
afterwards  made  another  voluntary  set- 
tlement of  the  same  estate,  to  the  use 
of  his  eldest  son  for  life,  remainder  to  bis 
first,  &c.  sons  in  tail,  remainder  over, 
and  by  his  will  he  gave  a  considerable 
estate  to  his  grandson.     Although  it  was^ 


and  then  A.  burnt  the  original  deed,  and 
settled  the  premises  on  another  nepbew. 
Bill  by  the  first  nephew  to  establish  the 
copy  of  tho  first  settlement  was  dismissed 
with  costs,  and  the  attested  copy  de* 
creed  to  be  delivered  up  to  the  second 
nephew,  because  it  had  been  fraudu- 
lently obtained.     NaldredY.  Cfiikam,M, 

1719. 1 P-  w.  577. 

86.  Of  two  voluntary  deeds,  if  tbe  first 
be  made  absolute  against  the  intent  of 
the  party,  the  second  shall  prevail.  S.  C. 

87.  Equity  will  not  take  away  any  de- 
fence the  party  may  have  at  law  to  a 
voluntary  deed  ;  otberwise^  if  a  deed  fpr 


REEDS  IL 

VidvMtarpp 


Ul 


ii^oJ  coniid^ration  w«r«  discharged  by 
a  voluntary  release.  Prauud  y.  J'urner, 
M.  1730.  Fitzg,  105. 

88.  A  pretended  sale  of  lands  by  W. 
shortly  before  his  bankruptcy,  to  his 
brother,  was  set  aside  on  the  stat.  1  Jac.  1. 
c.  15.  whereby  .voluntary  conveyances 
by  persons  who  afterwards  become  bank- 
rupts, are  void.  De  OoUs  v.  Wardf  H. 
I73S.2  Eq.Ab.  119.pl.l. 

89.  A.  Hied  his  bill  to  he  relieved 
against  ^  long  lease  fraudulently  granted 
by  his  amxestor,  but  it  was  dismissed  for 
want  of  sufficient  proof.  He  afterwards 
filed  a  new  bill,  charging  sufficient  proof 
of  the  fraud,  and  upon  the  hearing,  the 
lease  was  set  aside.  Cotter  v.  Barrymore^ 
E.  1733.  4  Bro.  P.  C.  80. 

90.  If  a  freeman  of  London  makes  a 
voluntary  deed  In  consideration  of  love 
and  aflection  only,  and  reserves  the 
power  ovtir  the  estate  to  himself,  the  pro- 
perty will  continue  bis,  and  is  subject  to 
the  custom/r'  Smith  v.  Feiiows^  T.  1740. 

2  Atk.  62.  srr* 

91  •  The  rule  that  the  attignees  of  a 
bankrupt  stand  iu  his  place,  does  not 
hold  in  every  case,  for  Where  a  voluntary 
eonveyance  is  made  by  a  bankrupt,  the 
court  will  carry  it  inlf  execution  against 
him,  but  not  against  his  assignees.  Ti^el 
V.  nope^  T.  1743.  2  Atk.  562. 


are,  that  every  voJuntaty  conveyance 
made,  where  afterwards  there  Is  a  subse* 
quent  purchaser  fur  a  valuable  consider* 
ation,  though  no  fraud  in  the  Voluntary 
conveyance,  nor  the  person  making  it  at 
all  indebted,  yet  such  mere  voluntary 
conveyance  is  void  at  law  by  the  subse- 
quent purchase.  The  difference  between 
27  and  13  Eliz.  is  this :  where  there  is  a 
voluntary  conveyance  of  real  estate,  by 
one  not  indebted  at  the  time,  though  he 
afterwards  becomes  indebted,  if  that  vo- 
luntary Conveyance  was  made  for  a  child, 
and  no  particular  evidence  or  badge  of 
fraud  to  deceive  subsequent  creditors,  it 
will  be  good,  but  otherwise  it  will  be  void. 
Ld.  Hardwickt  knew  no  case  on  13 
Eliz.  where  a  man  indebted  made  a 
mere  voluntary  conveyance  to  a  child 
without  consideration,  and  died  indebted, 
but  that  it  should  be  considered  as  part 
of  his  estate  for  the  benefit  of  crediton^ 
and  on  that  foundation  the  court  has  pro- 
ceeded in  the  etecution  of  powers  in  fa* 
vour  of  creditors.  Townsend  v.  Wynd* 
Aa«,  T.  1750.  2Ves.  la 

96.  Grant  of  an  annuity  fraudulently 
obtained  by  a  dissenting  minister  having 
a  spiritual  ascendancy  over  a  woman  of 
fortune,  who  was  under  religious  delu- 
sion, was  set  aside  upon  principles  of 
public  policy.    Norton  v.  Rulyj  M.  1764* 


92.  Though  a  conveyance  made  by  a  ^  Eden  286.     1  Col.  Jurid.  458.     Vid^ 


man  who  within  a  mpnth  after  became 
bankrupt,  will  be  set  aside  in  equity  as  an 
absolute  omveyance,  yet  the  court  will 
order  it  to  stand  as  a  security  for  so 
much  as  is  really  doe.  BarwM  v.  Ward^ 
H.  1745.  Ridgw.  Ca.  temp.  Hardw.  286. 
1  Atk.  260. 

93.  A.  had  a  power  to  charj^e  a  sum  of 
money  on  land  by  deed  or  will,  and  exe- 
cuted it  by  a  voluntary  deed.  The  court, 
in  favour  of  the  creditoos  of  A.  will  con- 
9\io.T  it  as  personal  assets,  and  lay  hold  of 
;i  for  their  benefit.  PatJc  v.  Batkurstj 
T.  1745.  3  Atk.  269. 

94.  If  a  voluntary  conveyance  is  made 
>)y  a  man  without  consideration,  and  he 
1%  indebted  at  the  time,  or  sells  it  after- 
wards, it  is  fraudulent  by  the  statute^  of 
Rix.  ;^  and  therefore  if  a  person  entitled 
to  an  estate  in  fee  takes  a  conveyance,  so 
as  to  put  a  right  in  another  from  wliom 
no  ^art  of  the  consideration  for  which 
th^  conveyance  is  made,  moved,  it  is 
fraudulent.  Underwood  v.  Hitchcox,  T. 
1749.  1  Ves.  279. 

95.  The  determinations  on  the  27Eliz« 
ToL.  I.  60 


Huguenin  o.  Basely,  14  Ves.  273. 

97-  To  make  void  a  voluntary  convey* 
ance,  it  must  clearly  appear  to  have  been 
executed  for  the  purpose  of  defrauding 
creditors.  Wrixon  v.  Cottir^  E.  178& 
i  Ridgw.  P.  C.  305. 

98.  A.  by  a  voluntary  deed,  assigned 
all  the  personal  estate  which  he  then  was^ 
or  might  at  any  time  afterwards  be  poa* 
sessed  of,  upon  trust  to  pay  the  interest^ 
&c.  to  himself  for  life,  and  after  his  de«> 
cease,  to  such  persons  as  he  should  ap* 
point  by  will  for  their  lives,  and  subjeel 
thereto  to  pay  the  principal  to  his  next  of 
kin  who  should  be  living  at  his  decease, 
his,  her,  or  their  executors,  &c.  Soeo 
afterwards  the  testator  by  his  will  gave 
some  legacies,  and  gave  the  residue  to 
the  persons  by  name,  who  were  his  next 
of  kin  at  the  execution  of  that  deed,  and 
at  his  death ;  upon  whose  bill  claiming 
under  the  deed,  an  account  of  the  trust 
estate  received  bv  the  trustees,  and  of  tbf 
personal  estate,  oec.  and  to  set  aside  the 
legacies,  it  was  held  that  the  power  wai 
act  executed  \^y  the  will ;  bUt  ene  of  tpM 
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plaiotiffs  being  dearly  aflected  vith  no- 
tice and  acquiescence  in  the  plan  of  giv- 
ing the  legacies  instead  of  executing  the 
power,  the  cause  was  ordered  to  stand 
ovi&r,  with  liberty  to  file  a  bill  to  establbh 
the  legacies;  the  court  inclininjg,  in  case 
the  other  plaintiffs  could  be  airected,  at 
all  events  to  apply  the  interest  of  the  per- 
sonal estate,  during  the  lives  of  the  lega- 
tees, in  payment  of  the  legacies.  They 
were  afterwards  paid  under  a  com  pro- 
mise. Grifin  V.  NansoTiy  M.  1799-  4  Ves. 
54. 

99.  A  voluntary  settlement,  though 
void  against  creditors,  may  be  good  to 
other  purposes.  Curtis  v.  Priee^  H.  180G- 
12  Ves.  103. 

100.  A  voluntary  settlement  made  by 
n  widow  upon  a  clergyman  and  his  fami- 
ly, but  obtained  by  undue  influence,  and 
abused  confidence  in  the  defendant,  who 
undertook  to  manage  her  aflfairs  as  her 
agent,  was  set  aside  in  this  case,  upon 
principles  of  public  policy,  and  as  appli- 
cable to  the  relation  between  guardian  and 
ward  ;  for  no  interest  obtained  through 
the  fraud  of  another  person  can  bo  niain- 
taioed.    Huguenin  v.  Basely  M.  1807* 

14  Ves.  273.  Vide  Bridgman  r.  Green, 
2  Ves.  627. 

10  U  The  court  will  not  set  aside  vo- 
luntary leases  obtained  by  an  agent  from 
his  principal,  where  the  gift  appears  pure 
and  without  fraud  or  misrepresentation, 
but  will  dismiss  the  complainant's  bill 
with  costs,  as  to  such  as  were  intended  to 
1)0  a  provision  upon,  or  an  inducement  to 
marriage ;  but  where  the  relation  of  the 
parties,,  and  other  circumstances,  justify 
an  enquiry,  upon  principles  of  public  po- 
licy or  utility,  the  court  will  not  decree 
costs.     Harris  v.  TremenkeerCj  C.  1 808. 

15  Ves.  34. 

102.  Where  the  verdict  in  an  issue 
has  established  that  a  full  consideration 
for  a  lease  has  not  been  paid,  the  court 
will  decree  it  to  be  delivered  up.    S.  C. 

103.  It  is  a  settled  point  that  a  settle- 
ment merely  voluntary,  and  without  ac- 
tual fraud,  is  fraudulent  in  equity  and 
void  against  a  bona  fide  purchaser  with 
notice,  (or  creditors)  by  the  stat.  27  Eliz. 
T.  4.  (a)  though  such  a  settlement  is  good 
between  the  parties  themselves.  (6)  In 
f  ict,  where  a  contract  for  a  settlement  is 
merely  voluntary,  the  court  will  not  in- 
terfere, but  it  will  take  jurisdiction  upon 
a  trust  actually  created,  unless  perhaps 
against  a  party  having  a  right  to  put  an 
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end  to  it  by  his  own  act  unJer  a  power 
of  t  evocation,  by  analogy  to  the  distinct 
lion  between  the  cases  where  an  intail  can 
be  barred  by  a  fine,  and  where  a  reco- 
very is  necessary.  Pidoertoft  v.  Pulver^ 
toftyT.  1811.  18  Ves.  84.  Vide{a) 
Evelyn  r.  Templar, '  2  Bro.  C.  C.  148. 
Otley  V.  Manning,  9  East  59.  where  alt 
the  authorities  on  this  point  are  collected* 
And  see  Hill  v.  Exeter  Bp.  2  Taunt.  69. 
where  the  court  regretted  this  doctrine 
should  be  extended  to  a  purchaser  with 
notice,  it  being  a  conclusion  that  seems 
equally  inconsistent  with  the  letter  and 
spirit  of  the  act,  but  perhaps  as  a  general 
presumption  in  favour  of  a  purchaser 
without  notice,  the  inference  of  a  frau- 
dulent purpose  of  subsequent  sale  may 
not  be  unreasonable,  open  however,  \o 
the  eflfect  of  time  and  other  circumstan- 
ces. (6)  Vide  etiam  Brookbank  v.  Brook- 
bank,  1  £q.  Ab.  168.  See  the  principal 
case  more  fully  stated,  post,  tit.  Mar^ 
riage^  v. 

104.  On  a  bill  for  a  specific  per- 
formance of  articles  previous  to  a  mar- 
riage settlement,  which  were  voluntary, 
and  to  be  made  in  favour  of  relations,  and 
as  a  provision  for  them,  Grant  M.  R. 
said,  the  stat.  of  f7  Eliz.  c.  4.  bad  now 
received  this  construction, — that  a  vulun'- 
tary  settlement,  however  free  from  ac- 
tual fraud,  is  by  the  operation  of  the  act 
deemed  fraudulent  and  void  against  a 
subsequent  purchaser  for  a  valuable  con- 
sideration, even  when  the  purchase  has 
been  made  with  notice  of  a  prior  volun- 
tary settlement :  his  Honor  could  hardly 
think  that  the  words  of  the  stat.  war- 
ranted, or  that  the  purpose  of  it  required 
such  a  construction  ;  for  how  could  a  pur- 
chaser be  defrauded  by  a  settlement  of 
which  he  has  notice  before  hb  purchase. 
But  it  is  essential  to  the  security  of  pro- 
perty, that  the  rule,  when  settled,  should 
be  adhered  to.  The  stat.  must  receive 
the  same  construction,  and  produce  tha 
same  effect  in  equity  as  at  law.  A  bona 
fide  purchaser  of  an  equitable  estate  ought 
to  1)0  no  more  afiected  by  a  voluntary  set- 
tlement, than  the  purchaser  of  a  legal  es- 
tate. A  contract  for  a  purchase  is  an 
equitable  title,  and  the  party,  having  such 
a  title  is  the  complete  owner -of  A)^  es* 
tate  in  equity  to  most  purposes,  but  th^ 
court  does  not  in  every  case  lend  its  ak^ 
to  carry  a  contract  for  a  purchase  inia 
execution^  nor  does  it  arbitrarily  execute 
one  contract  and  reject  another.    Some 
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fround  must  be  laid  to  prevent  the  party 
from  obtaining  in  his  case  the  assistance 
which  the  court  osually  gives  in  cases  of 
the  same  generalv  description.  If  a  set- 
tlement were  shown  to  be  fraudulent  in 
the  ordinary  acceptation  of  the  word,  it 
would  sot  be  contended  that  the  court 
would;  out  of  regard  to  such  settlement, 
reiuse  to  give  a  party  purchasing  with 
'notice  of  it,  the  benefit  of  his  contract ; 
but  it  might  be  urged  that  settlements 
are  often  made  on  laudable  and  me- 
ritorious considerations,  and  that  the 
court  ought  not  to  be  instrumental  in 
defeating  such  conveyances,  but  his 
honour  said  this  was  an  assumption  which 


third  person  from  obtaining  the  benefit 
of  the  contract  which  the  court  wo)ild  not 
restrain  the  settler  himself  from  entering 
into.  His  Ilcinour  then  observed,  that  as 
the  legal  estate  in  this  case  was  in  trus- 
tees, the  purchaser  had  the  best  right  to 
call  for  a  conveyance,  and  a  specific  per- 
formance of  the  previous  contract  was 
decreed.  Bucklt  v.  Mitchell^  H.  1812. 
18  Yes.  100.  110.  And  see  S.  C.  lul^ 
stated,  post^  tit.  Marriage j  v.  with  addi* 
tional  references,  but  Leach  o.  Dean,  I 
Ch.  Rep.  78.  and  Parry  v.  CarwardeOi  2 
Dick.  544.  are  directly  in  point. 

105.  A  voluntary  settlement  in  favour 
of  strangers  by  one  not  indebted  at  the 


the  statute,  according  to  the  construe- j  time,  nor  meaning  a  fraud,  good  against 
tion   it   has   received,   does  not  admit,  [subsequent  creditors.     Hollotifayr.  Mil' 

lard,  E.  18l6.  1  Madd.  414.  Vide  Wal- 
ker  V.  Burroughs,  1  Atk.  93.  Russel  r. 
Hammond,  ib.  15.  Townseod  v.  Wynd- 
iiara,  2  Ves.  10-  Lush  o.  Wilkinson, 
'5  Yes.  384.  Kidney  v.  Coussmaker, 
12  Yes.  155.  Sykes  v,  Hastings,  cited 
I  Madd.  481. 

106.  A  voluntary  deed  once  perfected 
cannot  be  revoked  at  pleasure,  even  al- 
though the  maker  has  retained  it  in  his 
own  custody.  And  where  the  deed  was 
made  in  execution  of  a  power,  the  mere 
attempt  to  vary  its  disposition  cannot  of 
itself  prove  that  the  omission  of  a  power 
of  revocation  in  the  deed  creating  the 
power  of  appointment,  was  occasioned  by 
fraud  or  mistake.  Warral  v.  Jacobs  T. 
1817.  3  Meriv.  270.  Vide  Naldred  v. 
Gilham,  1  P.  W.  579*  Boughton  r. 
Boughton,  1  Atk.  625. 

107*  A  voluntary  settlement  by  one 
not  indebted  at  the  time,  for  the  benefit 
of  his  wife  and  children,  is  good  against 
future  creditors.  Baiiersbee  v.  barring* 
ton,  H.  1818.  1  Wils.  88.  1  Swanat.  106. 

1D8«  A  father,  at  the  request  of  his  son, 
executed  a  mortgage  to  secure  a  debt  due 
fr(»m  the  son  to  the  mortgagee:  Held, 
that  the  mortgage  was  not  a  voluntary 
conveyance  without  consideration,  with- 
in  1  Jac.  1.  c.  15.  s.  5.  Exp,  Hearn^  H. 
11818.  1  Buck  165. 


Considering  the  party  contracting  for  a 
purchase,  as  in  equity  a  purchaser,  the 
Stat.,  as  construed,  says,  that  the  settle- 
ment set  up  against  liim  is  merely  a  frau- 
dulent device  to  cheat  and  impose  upQir 
subsequent  purchasers :  Again,  said  His 
Honour,  the  stat.,  as  construed,  tells  us, 
that  the  purchaser  having  notice  of  a  vp- 
luntary  settlement,  has  notice,  not  of  k 
title,  but  of  a  nullity  and  fraud.  How 
can  the  court  say  it  is  unconscientious  in 
a  person  having  such  notice  to  treat  for 
a  purchase,  when  there  is  nothing  ag^iinst 
coDScience  to  take  a  conveyance  of  the 
estate ;  and  in  Evelyn  r.  Templar,  2 
Bro.  C.  p.  148.  it  was  held,  that  notice 
of  a  covenant  in  a  voluntary  settlement, 
that  the  purchase  money  should  be  paid 
to  trustees  to  be  laid  out  in  other  lands, 
to  be  settled  to  the  same  uses,  has  no  effect 
ia  equity.  And  in  Pulvertoft  o.  Pulvcrtofl, 
ante  pi.  103.  Eldouy  C.  held,  that  even 
before^  any  third  person  has  acquired  an 
interest  in  the  property  voluntarily  set- 
tled, and  when  the  matter  rested  entirely 
between  the  grantor  and  grantee,  the  lat- 
ter had  no  equity  to  prevent  the  former 
from  defeating  the  grant  by  a  sale  of  the 
estate,  it  would  be  much  then  to  say  that 
he  has  an  equity  after  the  estate  is  con- 
tracted for,  and  a  third  person  has  ac- 
quired aa  interest  in  it,  to  pre\'ent  that 
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109.  It  is  a  constant  rule  in  equity  to 
avoid  a  release  where  there  is  suppressio 
verif  or  euggestio  faUi^  and  therefore  a 


release  gained. from  one  who  was  made 
to  believe  he  should  be  compelled  to 
pay  costs,  was  set  aside..   Gee  v.  Spencer, 


M^ 
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H.  1681.  1  Vera.  82.  Knight  v.  Cole/ 
1  L«v.  101.  Broderick  v.  Brod«rick|  2  Ea. 
Ab.  480.  Pusey  v.  Detboavrie,  3  P.  W. 
915.  CocLing  v.  Pratt,  1  Ves.  400. 
Scrope  V.  Offl^y,  Bro.  P.  C.  (T.)  276. 
Meade  v.  Webb,  ib.  308.  R^irosden  r. 
Bylton|2  Ves.  304.  Evans  v.  Llewellyiii 

8  "Bro.  C.  C.  160.    Bowles  v.  Stewarti 
1  Sch.  &  Le£  209.    E.  L  Co.  v.  Donald, 

9  Ves.  275. 

110»  But  where  a  legacy  was  given  to 
%  feme,  on  condition  not  to  marry  B. 
without  consent,  which  legacy  not  being 
devised  over,  was  only  in  terrorem,  and 
ahe  married  the  said  B.  before  her  fa- 
ther's death,  and  having  been  advised  that 
the  legacy  was  void,  released  the  legacy 
to  her  brother  on  payment  of  800^.  Af- 
terwards she  brought  her  bill  to  set  aside 
Ijie  release,  suggesting  that  she  was  cir- 
cumvented by  the  misrepresentation  of 
ber  brother,  who  suppressed  the  will ; 
but  the  release  was  confirmed,  Jerooise 
T.  DukejM.  1681.  1  Vern.  19. 

111.  Where  A.  by  false  representation 
^t  an  estate  at  an  under- value,  the  court 
set  aside  the  contract.  Philipt  v.  JD.  of 
Sucks,  H.  1683.  I  Vern.  917. 

112.  One  that  could  read  made  an 
agreement  for  21  years.  Tho  lessor  drew 
the  lease  for  one  year,  and  read  it  21. 
Equity  would  not  relieve  the  Irssc^e.  Sed 
eecui,  if  he  had  not  bcyen  able  to  read. 
Anon.  H.  1684.  Skin.  159. 

113.  Equity  relieved  against  the  grant 
of  a  rent-charge  in  fee,  to  commence  ou 
failure  of  issue  in  the  grantor,  under  cir- 
cumstances of  great  necessity  in  tho  grnnt- 
or«  and  gross  fraud  in  tho  grantee.  Ard- 
glatse  V.  Muchamp,  E.  1784.  1  Vern. 
237*  For  the  cases  of  this  class,  vide 
post,  tit*  Frtsud,  Heir,  iv. 

114.  Andrew  in  B.  to  seil  his  estate  at 
a  great  onder-valuo,  with  covenants  from 
B.  for  A.'s  quiet  enjoyment.  A.  being 
evicted,  brought  an  action  on  the  cove- 
nants. B.  was  relieved  in  equity,  upon 
ptyment  only  of  the  purchase-money  und 
ititerest,  and  not  lefl  liablo  at  law  to  an- 
swer tho  value  of  the  land  upon  the  co- 
venant. Zouch  V.  SuHxuu,  E.  1685. 
1  Vern.  320. 

115.  If  a  contingent  remainder  is  de- 
ttreyed  by  a  legal  conveyance,  andlhat 
conveyance  obtained  by  fraud,  equity 
will  relieve  against  it.  Enghfidd  v.  En* 
gUjidd,  H.  1686.  1  Vern.  445. 

11&  Equity  will  relieve  against  a  con* 


veyance  by  deed  and  fine,  without  con* 
sideration,  and  obtained  by  fraud.  WU" 
kinson  or  Woodkouse  t.  Brayfdd,  M. 
1693.  2  Vern.  307. 

117*  A  feme  covert,  heir  at  law,  and 
her  husband,  being  drawn  in  to  ezecete 
articles  for  supplying  the  defect  of  a  sur- 
render of  copyhold  lands  to  the  use  ef  a 
will,  whereby  they  were  devised  to  plain- 
tiff, the  court  would  not  allow  plaintiff  to 
carry  these  articles  into  execution,  by 
reason  of  the  fraud  which  appeared. 
Preston  v.  Wasey,T.  1697.  Pre.  Cb-  76. 

118.  A.  borrowed  200/.  of  B.  and 
gave  him  a  mortgage  of  a  term  ef  36 
years,  to  commence  in  seven  years,  and 
defeasanceJ  to  be  void  on  B.'s  paying  A . 
40/.  for  eight  years.  Equity  relieved 
against  this  mortgage,  on  payment  of  the 
200/.  and  simple  interest.  James  v. 
Oades,  M.  1700.  2  Vern.  402. 

119.  1.  S.  who  w.'is  to  have  had  con- 
siderable advantages  under  a  will,  was 
drawn  in  to  make  a  composition  fur  his 
right,  and  to  give  a  release.  Afterwards 
by  will,  he  devised  the  residue  to  bis  wife 
ou  condition  to  pay  his  debts :  Held, 
Ills  right  to  set  aside  the  releaso  tras  de- 
vlseable^  and  that  the  words  were  proper. 
Drew  V.  Merry,  T.  1701.  1  Eq.  Ab- 
175.  pi.  7. 

120.  One  being  poor,  was  drawn  in 
to  »eU  bis  estate  greatly  under  value, 
yet  if  no  fraud  app(*ars,  equitv  will  not 
relieve.  Wood  v.  Fenwick,  M.  1702. 
Pro.  Ch.  206. 

121.  A.  lent  money  to  B.  on  mortgagei 
and  took  a  covenant  from  him,  by  ano- 
ther deed,  that  if  A.  should  think  /it,  B. 
should  convey  to  A.,  so  much  of  the 
mortgaged  estato  as  should  be  of  the 
value  of  tho  money  lent,  at  twenty  years' 
purchase.  The  court  set  aside  (his  co- 
venant as  UQConsciouiible :  for  a  man 
shall  tiut  havo  iuterest  for  his  money  and 
a  collateral  advantage  also.  Jennings  v. 
Ward,  M.  1705.  2  Vern.  520. 

122.  A  man,  deaf  and  dumb,  suffered 
a  commou  recovery  of  intailed  lands,  as- 
sisted by  his  uncle,  and  then  settled  the 
same  to  certain  uses.  Though  no  undue 
infltience  appeared,  3-et,  as  the  uncle  was 
interested,  the  court  set  aside  the  settle- 
ment. Ferres  v.  Ferres,  T.  1709-  2  Eq. 
Ab.  695.  pi.  1.  (c). 

123.  Wheie  a  man,  under  fear,  enters 
into4in  engagement,  and  afterwards,  when 
at  liberty,  ratifies  it  by  a  bond  and  judg> 
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iftenty  equity  will  not  relieve  him.  Chad- 
mm  V.  Scuse,  T.  1709.  2  £q.  Ab.  18S. 
pi.  2. 

124.  A  covenant  by  the  husband  before 
marriage  to  release  the  wife's  guardian 
(within  two  days  after  marriage)  of  all 
accounts  of  mesne  profits,  was  set  aside 
in  equity  as  being  extorted  from  the  hus- 
band,  and  in  nature  of  a  marriage  bro- 
cage contractl  D.  of  Hamilton  v.  Ld* 
MofM,  T.  iriO.  1  P.  W.  121.  1  Salk. 
1$8.  I  Bro.  P.  C.  54. 

1 23.  A  devise  under  a  will  defectively 
executed ,  represents  the  will  as  duly  exe- 
cated,  and  fur  a  small,  sum  gains  a  re- 
lease from  the  heir.  Release  set  aside. 
Uroderick  v.  Brodericky  ^I.  1713.    1   P. 

W.239.  ' 

126.  When  articles  and  a  conveyance 
are  not  obtained  with  the  strictest  fair- 
ness^ equity  wilt  set  9sido  the  convey- 
ance, anid  order  the  purchase  to  stand  as 
a  secutjty  for  the  consideration  money* 
White  v.  JUghtimrne,  H.  1722.  2  Bro. 
P.  C.  405. 

127-  If  A.  buy  from  B.  a  minor,  under 
distress,  the  reversion  of  a  house  worth 
40/.  a  year  for  100/.,  and  sell  it  again  in 
a  few  days  fpr  200/.,  equity  wilt  compel 
A.  to  account  with  B.  for  the  difference, 
Spencer  y,  CkaUj  T.  1723.  9  Mod.  29. 


scheoUnaster,  as  to  which  of  them  had 
a  right  to  the  lands,  who  gave  his  opi- 
nion in  favour  of  the  youngest,  where- 
upon they  agreed  to  divide  the  estate, 
but  the  court  set  aside  the  conveyance  of 
the  moiety,  as  being  given  under  mis- 
take. Lansdoten  v.  Lansdoum.  T.  1730. 
Mos.  364. 

133.  Eqmxy  will  not  relieve  a  man 
against  any  agreement  or  deed  gained 
from  him  when  in  liquor,  merely  for  th^t 
reason,  for  that  would  be  to  encoorage 
drunkenness.  Secus^  if  through  the  ma- 
nagement or  contrivance  uf  him  who 
gained  the  deed,  the  roan  was  drawn  in 
to  dridk.  Johnson  v,  Medlicdtty  T.  1734. 
2  P.  W.  130.  (n.)  Vide  Cooke  v.  Clay- 
worth,  18  Ves.  li.post. 

134.  A  freeman  of  Londo^  left  his 
daughter  10,000/.,  and  recommended  her 
to  release  her  orphanage  part^  which  she 
did.  She  is  not  bound  by  her  ignorance 
of  the  law,  but  may  make  'her  election 
and  avoid  the  release,  if  found  to  her  ad- 
vantage, aAer  an  account  taken  of  her 
fathePs  personal  estato.  Pusey  v.  Des^ 
houtriey  T.  1734.  3  P.  W.  321. 

135.  A.  on  his  marriage,  articled  to 
settle  his  whole  estate  upon  himself  for 
life,  remainder  to  his  first  aad  other  sons 


128.  A  papist,  I S  years  old,  is  not  dis-  *"  ^»'  5  "^  settlement  was  made  pursuant 
abled  by  11  &  12  WilK  3.  c.  4.  to  bring  1  ^^  these  articles,  biit  B.,  when  his  eldest 

son  attamed  xl,  prevailed  on  him  b/ 
threats  and  promises,  and  under  a  total 
ignorance  of  the  articles,  to  join  in  a  set- 
tlement, whereby  the  estate  was  limited 
to  different  uses,  and  a  power  given  to  the 
father  to  make  a  jointure.  This  settle- 
ment was  set  aside^  as  against  the  eldest 
son,  for  fraud,^  and  the  articles  were  ef>- 
tablished,  and  the  father  bavlog,  on  his 
second  marriage,  given  a  bond,  condi- 
tioned for  making  his  wife  a  jointure ;  thst 
bond  was  also  set  aside  as  against  the 
heir,  and  the  wife  was  put  to  seek  satis- 
faction for  the  penalty  of  the  bond  out  of 
A.'s  personal  assets.  Jevers  v.  Jeoert^ 
E.  1735.  4  Bro.  P.  C.  199.  Scrope  v. 
OfflejfjE.  1736.  ibid*.  237-  S.  P. 

136.  Where  a  purchaser  has  given  a 
full  value  for  an  estate,  the  mistake  or 
ignorance  of  some  of  the  parties  convey- 
ing, of  their  claim  under  a  marriage  set- 
tlement, shall  not  turn  to  the  prejudice  of 
the  purchaser.  Maiden  v.  MienUly  E« 
1736.  2  Atk.  3«  Neither  shall  an  inade- 
quate consideration  avoid  a  release,  if 
the  party  releasipg  be  apprised  of 


his  bill  in 'equity  to  set  aside  a  convey- 
ance fraudulently  obtained  from  his  an- 
cestor. Carrick  v.  Errington,  T.  1 723. 
9  Mod.  35.  Mos.  8. 

129.  A  conveyance  in  this  case  was 
set  aside,  because  obtaioed  from  a  weak 
man,  72  years  old,  and  a  pauper,  for  a 
small  consideration.  Clarkson  v.  Han- 
wayy  M.  1723.  2  P.  W.  203. 

130.  Where  a  lease  for  years,  worth 
260/.  per  ann.^  belonged  to  two  co-part- 
ners, and  on(B  of  them>  upon  a  false  sug- 
gestion, that  a  fine  of  250/.  was  to  be 
paid  for  the  renewal,  obtained  an  assign- 
ment of  the  other's  moiety  for  20/. 
Equity  set  aside  this  conveyance  as  frau- 
dalent,  and  ordered  the  assignees  to  ac- 
count for  a  moiety  of  the  profits.  Evans 
V.  Iloskiny  H.  1724.  9  Mod.  83. 

131.  Equity  will  set  aside  a  deed  ob- 
tained from  a'  weak  man,  by  misrepresen- 
tation, but  not  a  will,  for  that  is  revoca- 
ble, /ofltcf  V.  Greavesj  E.  1725.  2  P. 
W.  270. 

132.  Upon  the  death  of  a  second' bro- 
ther, his  eldest  and  yoosgest  consulted  » 
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ngbt  Conn  v.  Caim,  1  P.  W.  727v  Ste- 
vens V.  Ld.  Bateowuii  i  Bre.  C.  C.  22. 

137.  Though  a  man  it  arrested  by  due 
process,  yet  if  obliged  to  execute  a  con* 


teyance  while  under  arrest,  equity  wiii^      144.  A  solicitor  made  an  absolute  con- 


relieve  as  a  case  of  duress.    NickiMt  v. 
NkkoUsy  M.  1737.  1  Atk.  409. 

138.  J.  B.  remainder-man  in  tail,  be- 
ing distressed,  conveyed  two  manors  of 
the  yearly  value  of  3Ci(tf,  expectant  on  an 
estate  for  life  in  his  unde  S.  B.,  for  300/. 
to  defendant,  his  heirs  and  assigns^  after 
the  decease  of  S.  B.  without  issue  male» 
I-  B.  brought  a  bill  to  be  relieved  against 
this  bargain  as  unconscionable.  Lord 
Hardwicke  held  it  a  void  conveyance, 
even  in  point  of  law,  for  as  the  plaintiff 
had  only  a  remainder  in  tail,  he  could  net 
dispose  of  the  inheritance.  Sir  /.  Barnor 
diston  v.  Idngood^  E.  1740.  2  Atk.  133. 
Barn.  €h.  Rep.  337*  Vide  Lawley  v. 
Hooper,  3^tk.  278*  Willis  v.  Jerncgan, 
2  Atk.  251. 

139*  Two  persons,  executors  and  trus- 
tees under  a  will,  would  not  prove  it  nor 
suffer  cestui  ^ue  trust  to  take  out  adminis- 
tration cum  test,  annexoy  till  he  had  exe- 
cuted a  deed,  by  which  bo  was  to  pay 
100/.  to  one  executor,  and  200/.  to  the 
other :  Ld.  Hardwicke  declared  the  deed 
was  unduly  obtained,  and  decreed  an  al- 
lowance to  be  made  to  plaintiffs,  of  the 
sums  of  100/.  and  200/.  Aylife  v.  i/tir- 
r«y,  M.  1740.  2  Atk.  58. 

140.  Where  a  father  obtained  an  ab- 
solute conveyance  and  recovery  from  his 
daughter  to  answer  one  particular  pur- 
pose, and  afterwards  used  it  for  another, 
the  court  relieved,  under  the  head  of 
fraud.  Young  v.  Peachy ,  £.1741.  2  Atk. 
254.  Et  vide  Wilkinson  v,  Brayfield,  2 
Vern.  307*  Cotterel  v.  Purchase,  €a« 
temp.  Talb.  64.  Walker  v.  Walker,  2 
Atk.  99.  (n.)  Tendrill  v.  Smith,  ibid.  85. 
Heron  v.  Heron,  ibid.  l6t.   Cory  r.  Co- 


sell  it  to  B.  Equity  will  not  execote  this 
contract,  though  no  fraud  was  imputable 
to  B.  Bell  V.  Howard,  E.  1742.  9  Mod. 
302. 


veyance  to  himself  of  1000/.  from  plain- 
tiff's wife,  while  separated  from  her  hus- 
band, in  consideration  of  services  done 
and  favours  shown.  Ld  Hardwicke,  on 
all  circumstances,  decreed  the  deed 
should  only  stand  as  a  security  for  such 
sum  as  was  justly  due  to  the  solicitor. 
Sanderson  v.  Glass,  T.  1742.  2  Atk.  296. 

145.  Plaintiff,  heir  at  law  to  L.  brought 
a  bill  to  set  aside  a  conveyance  of  an  es- 
tate by  L.  to  defendant,  under  circam- 
stances  of  very  glaring  imposition  and  un- 
due influence.  Ld.Horc/tfrtdEre directed  the 
trustees  of  the  conveyance  to  gtve  plain- 
tiff possession,  and  convey  to  him,  with  a 
saviqg  clause  for  L.'s  creditors,  if  any, 
Bennet  v.  Vade,  T  1742.  2  Atk.  324. 

146.  Et  having  obtained  from  T.  the 
grant  of  a  stewardship  for  himself  and 
his  heirs,  under  assurances  that  it  was 
recoverable  at  pleasure,  was  ordered  to 
pay  costs  for  having  abused  his  trust,  and 
for  his  manifest  intent  to  get  the  manor 
into  his  own  hands,  he  was  decreed  to 
give  up  I  he  grant  of  the  stewardship. 
TkomhUl  V.  Evansj  T.  1742.  2  Atk.  330. 
9  Mod.  331. 

147.  Where  in  a  treaty  one  party  wil- 
fully conceals  a  material  fact  to  keep  the 
other  party  in  ignorance,  and  to  profit  by 
it,  is  a  gross  fraud,  and  equity  will  set 
aside  the  contract.  Meade  v.  Wehb,  E. 
1744.  4  Bro.  P.  C.  497. 

148.  If  a  conveyance  good  at  law  is 
set  aside  foe  fraud  in  equity,  and  the 
grantor  is  obliged  to  come  into  equity,  he 
must  do  equity,  or  he  shall  not  be  re- 
lieved. Att.  Gen,  v.  Baliol  ColL  M. 
1744.  9  Mod.  412. 

149.  A.  obtained  a  conveyance  from 


ry,  1  Ves.  19*  Kinchant  v.  Kinchant,  1  an  insane  person  long  before  any  coni- 
Bro.  C.  C.  369.  374.  Hawes  t^.  Wyat,  mission  of  lunacy  issued.  This  is  a  fraud, 
3  Bro.  C,  C.  156. 


141.  If  aperson^tersintoahardbai^ 
gain' with  *  his  eyes  open,  equity  will  not 
retiev*  him  unless  fraud  appears.  WiUis 
^.  Amc^im,  H.  1741.  2  Atk.  251. 

142*  It  is  no  ground  for  a  court  of 
eqoity  to  set  aside  a  deed,  that  a  person 
|Mit  an  ongoafded  C9nfidenee  in  another. 
iMgUy  ▼.  Br«0n,T.  1741.  2  Atk.  202. 

143.   A.  hiad  in'  advowson  which  it 

Appeared  he  intended  for  his  son^  but  in 

.Ma  infirmity  be  was  pcefiiled  open  to 


and  the  conveyance  shall  be  set  aside, 
though  the  consideration  money  was  near 
the  value  of  the  estate.  Evans  v.  Blood, 
H.  1746.  4  Bro-  P.  C.  5^7. 

150.  An  agreement,  if  reasonable,  and 
to  settle  family  disputes,  and  no  unfair 
advantage,  shall  not  be  set  aside  because 
the  party  was  drunk,  or  paternal  authori* 
ty  used.  Cory  v.  Cerjr,  T.  1747.  1  Ves. 
19. 

151.  Where  a  deed,  executed  by  one 
just  after  coming  of  age,  to  an  agent^ 
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Vichoat  fraud,  conveying  a  reversion  for 
a  oomiQal  coostderation  of  180^.  whereas 
a  bounty  or  gift  only  was  intended,  the 
court  would  not  absolutely  rescind  the 
deed,  but  decreed  the  agent  to  release  the 
oovenants,  as  being  Improper  in  a  volunta- 
ry grant  of  a  bounty.  Oay  v.  Mansfidd^ 
H-  1750.     1  Ves.  37^. 

152.  The  court  will  set  aside  a  fraudu- 
lent conveyance,  in  favour  of  a  creditor 
by  elegit^  whether  he  could  recover  at  law 
or  not.  Sedsecus,  if  the  deed  had  been 
merely  voluntary,  and  no  fraud*  Benmi 
T.  Musgrovey  M,  1750.     2  Ves.  51. 

153.  A.  being  poor  and  weak  in  bis 
intellects,  was  prevailed  upon  by  B.  to 
sign  a  paper  alleged  to  be  an  appoiotijient 
•f  B«  as  receiver  of  a  small  estate  then 
let  for  2^.  per  aftn«  on  a  lease  almost  ex- 
laired  ;  this  paper  afterwards  turned  out  to 
be  an  agreement  for  a  lease  of  the  estate 
to  B.  at  14/«  per  arm.  Soon  after  B.  ob- 
tained an  actual  lease  from  A.  of  this  es- 
tate for  forty-one  years  at  14/.  per  ann.  in 
eonsideration  of  5s.  «  receipt  for  which 
was  signed  and  witnessed,  but  no  notice 
taken  of  the  agreement :  Held,  the  lease 
was  void,  as  obtained  by  fraud  and  impo- 
aiiion.  WAb  v.  8t.  Lawrence,T.  1751. 
t^  Bro.  P.  C.  30. 

154.  A  father,  by  misrepresentation, 

imposed  upon  a  trustee  in  a  settlement  to 

consent  to  his  execution  of  a  power.    On 

a  bill  to  set  aside  the  appointment,  the 

trustees  were  admitted  to  prove  the  im- 
position, but  the  father  was  not  to  clear 
iiioiself.  Scroggs  v.  Scroggs,  £.  1756. 
Amb.  272. 

155.  No  conveyance  for  a  valuable  con- 
sideration can  afterwards  be  set  up  as  a 
gift ;  many  conveyances  have  been  set 
aside  on  that  ground  ;  the  present  was  a 
fictitious  consideration,  inserted  by  the 
desire  of  the  grantor  himself,  yet  it  was  set 
aside  in  equity,  though  found  a  gift  by  the 
joryt  and  an  account  was  directed.  Bridg- 
man  v.  Greeny  T.  1755.     2  Ves.  627. 

156.  A  release  ex  tn  termini  imports  a 
knowledge  in  the  releasor  of  wh»t  he  re- 
leases; and  therefore  where  executors 
obtained  a  release  of  the  orphanage  share 
from  the  husband  of  a  freeman's  daugh- 
ter, they  were  decreed  to  account,  that 
the  parties  might  elect  the  length  of  time, 
and  alleged  loss  of  vouciiers  being  no 
bar  to  such  account.  Note,  Henley y  C.  S. 
would  I'ive  no  opinion  as  to  the  right  of 
a  husband  to  release  the  orphanage  share 
of  his  wife,  but  inclined  to  think  he  might.  I  who    entered   and    received    the    rents. 


Salkeld  v.   Veman,  E.  1758.    1  Eden 

157*  Whero  a  husband  by  force  com- 
pels his  wife  to  execute  a  deed  of  separa- 
tion, and  thereby  to  accept  a  maintenance 
much  inferior  to  his  rank  and  fortune, 
equity  will  relieve  the  wife  against  thia 
deed,  and  refer  it  to  the  master  to  settler 
a  proper  maintenence.  Lambert  v.  Lam* 
berty  E.  1767.    6  Bro.  P.  C.  272. 

158.  I.  S.  purchased  an  estate  of  bia 
aunt  for  100/.,  which  was  proved  to  be 
worth  2001.  and  upwards,  but  in  the  con- 
veyance the  consideration  of  natural  love 
and  affection  was  added  r  Held  a  gross 
fraud  on  the  aunt,  and  the  conveyance 
was  accordingly  set  aside.  JPiimer  v. 
Gofy  H.  1774.    7  Bro.  P.  C  70. 

159*  Purchase  for  a  valuable  conside* 
ration  bona  fide  paid,  held  a  good  defence, 
though  the  consideration  was  much  less 
than  the  real  valueu  Buttock  v.  Sadlietp 
H.  1776.    Amb.  764. 

160.  Equity  will  not  set  aside  a  deed 
entered  into  by  parties  apprised  of  their 
rights  in  order  to  pot  an  end  to  a  suit, 
although  upon  inadequate  considerations. 
Stephens  v.  Ld.  Bateman,  M.  1778*  1 
Bro.  C.  C.  22. 

161.  Equity  will  not  set  aside  leases 
fbr  lives  obtained  by  the  agents  of  a  do- 
ceased  man  of  weak  intellects,  upon  in- 
adequate considerations,  as  fraudulent.— 
Gartside  v.  Isherwood,  M.  1783.     1  Bro. 

162.  A  son,  tenant  in  tail,  subject  to 
the  life  estate  of  his  mother,  settled  his 
estate  for  the  benefit  of  his  family,  in 
pursuance  of  an  agreement  in  his  mo- 
ther's life-time;  though  the  father  had 
used  his  paternal  authority  in  recom- 
mending his  son  to  make  this  settlement, 
equity  would  not  on  that  account  set  it 
aside  upon  the  application  of  the  other 
children,  for  the  motive  was  to  be  ap- 
plauded. Kinchant  v.  Kindianty  E.  1784* 
1  Bro.  C.  C.  369. 

16d.  R.  W.  seised  in  fee  of  lands,  de- 
mised the  same  in  1696  to  T.  R.  a  papist, 
for  lives;  T.  R.  died  in  1727,  when  W. 
R.,  his  eldest  son,  also  a  papist,  became 
seised  as  special  occupant;  in  1741  he 
conveyed  all  his  interest  to  M.  T.  in  con- 
sideration of  500Z. ;  M.  T.  died  in  1750, 
leaving  C.  respondent's  wife,  S.  his  heir 
at  law,  and  M.  who  obtnined  administra- 
tion ;  W.  R.  died  in  1*751,  leaving  an  in- 
fani  daughter  A.,  and  M.  R.  his  widow. 
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the  minority  of  A.,  who  became  of  age  tn 
1772,  and  in  1778  appeUanU  filed  their 
bill,  charging  that  W«  R,  wai  almost  an 
idiot ;  and  was  imposed  upon  by  J.  K. 
for  whom  M.  T.  was  only  a  trustee ;  that 
BO  consideration  was  paid  ;  that  the  con* 
iideration  pretended  was  made  up  of 
fake  accounts  by  J.  K.  who,  being  an 
attorney,  had  alarmed  W«  R.  by  telling 
him  that  his  interest  was  discoverable  un- 
der the  property  laws,  and  that  therefore 
he  must  convey  to  some  protestant  to 
protect  it,  though  J.  K.  knew  that  the 
original  demise  in  I696  was  prior  to  the 
popery  acts.  That  in  1741  J.  IC  filed  a 
bill  in  the  name  of  W.  as  a  protestant 
discoverer,  against  W.  R.  praying  to  be 
decreed  the  benefits  of  the  demise  in 
1696,  and  of  the  renewals  00  an  allega- 
tion that  T.  R^,  the  father  of  W.  R.,  had, 
by  his  will  in  1727,  devised  his  interest 
to  papists.  J.  K.  proceeded  in  the  cause, 
prepared  the  answers  of  all  the  defend- 
HDts,  and  in  1742  the  court  decreed  in 
favour  of  W.,  the  protestant  discoverer, 
which  decree  was  drawn-  up  by  J.  K.  who 
caused  it  to  be  io«erted  ;  that  depositions 
were  read  m  the  hearing,  though  by  the 
register's  minutes  it  appeared  that  none 
were  taken  in  the  cause.  In  1742  W. 
assigned  the  decree. to  M.  T.  in  trust  for 
J.  R.  who  purchased  the  inheritance  of 
the  lands.  Appellants,  aAer  adducing 
many  evidences  of  fratid  and  inadequacy 
of  consideration,  prayed  (hat  the  decree 
tn  1742 ,  might  be  set  aside  for  fraud,  and 
a  renewal  of  the  original  lease  of  1696. 
Respondents,  by  their  answer,  insisted 
on  tne  fairness  of  the  transaction,  which 
they  explained,  and  insisted  on  the  sta- 
tute of  limitations  as  to  matters  of  ac- 
count, and  on  length  of  time  since  the 
original  purchase.  Whereupon  the  court 
dismissed  the  bill,  and  their  decree  of 
dismissal  was  on  appeal  affirmed  by  the 
Lords.  Mtdcaky  V.  Kennedy ^  £.  1786. 
iRidgw.  P.  C.  331. 

164.  A  conveyance  obtained  from  a 
person  uninformed  of  his  right  will  be  set 
aside  inequity,  though  no  actual  fraud 
or  imposition  appenrs.  Evans  v.  Hcwel- 
lynj  E.  1787.  2  Bro.  C  C.  160.  1  Coi 
333. 

165.  Equity  will  set  aside  a  release  of 
.  a  legal  demand  Improperly  obtained,  but 

will  not  decree  payment  of  the  legal  de- 
mand. Fascoe  v.  FtUcotf  M«  1788.  2 
^ox  109. 


any  circumstances,  and  even  the  moment, 
before  marriage^  is  good  prima  facicj  and 
bad  <mly  if  there  be  fraud,  as  where  made 
pending  the  marriage  treaty  without  no- 
tice. Lady  Straikmare  v.  Bowts^  E* 
1789.  3  Ves.  28. 

167.  A  deed  obtained  by  fraud  or  du^*- 
ress  b  no  revocation  of  a  will  made  prior 
thereto.  Hawes  v.  Wyattf  T.  1790.  3 
Bre.  C.  C.  156. 

168.  Very  clear  and  strong  evidence  ia 
necessary  to  impeach  a  lease  at  a  di% 
tance  of  time,  on  the  ground  of  fraud 
origimlly  practised  in  obtaining  it.  Ckam^ 
dot  V.  Browidowj  £.  1791*  2  Ridgw.  P. 
C.  397* 

169.  A.  having  an  estate  in  fee,  and 
being  tenant  for  life  sons  waste,  of  another 
estate,  with  the  reversion  in  fee  after  ati 
estate  tail  in  B.  his  only  son  by  a  former 
marriage,  became  indebted  by  mortgage 
and  otnerwise,  to  a  large  amount.  A. 
and  B.  joined  in  conveying  both  estates 
to  trustees,  upon  trusi,  by  sale  or  mort- 
gage, sale  of  timber,  or  by  rents  and 
profits,  to  pay  debu,  and  apply  so  much 
of  the  rents  and  profits  of  what  should 
remain  unsold,  as  should  seem  meet  ta 
them,  as  a  sinking  fund,  and  to  ppy  the 
residue  to  A.  and  to  settle  the  remainin|^ 
trust  estates  (subject  to  an  annuity  to  B^ 
for  the  joint  lives  of  him  and  A.)  upon 
A.  for  life  sons  waste,  with  power  tn 
lease  for  twenty-one  years  only,  remain* 
der  to  tmstees  to  preserve,  &c.  remain* 
der  subject  to  a  jointure  to  A.'s  wife,  and 
portions  for  children  by  her,  to  the  joint 
appoint mont  of  A.  and  B. ;  in  default 
thereof  to  th^  appoiotment  of  B.  surviv- 
ing ;  in  default  thereof  to  B.  in  tail  male, 
remainder  to  the  other  sons  of  A.  in  tail 
male ;  remainder  to  B.  in  tail ;  remainder 
to  the  daughters  of  A.  in  tail,  with  cross 
renminders ;  remainder  to  B^  in  fee,  with 
powers  of  leasing,  and  full  powers  of 
management  in  Uie  trustees,  and  a  pro- 
vision for  the  appointment  of  new  trus- 
tees. The  trustees  raised  a  part  by  mort* 
pge  of  the  settled  estate,  which  they  ap- 
plied to  the  debts.  Upon  the  bill  of  A. 
to  set  aside  the  deed  (except  the  trust  for 
the  debts^  upon  a  general  charge  of  fraud, 
misapprehension,  and  misrepresentation, 
or  to  controul  the  management  of  the 
trust,  and  for  an  account  against  the  tnia- 
tees,  the  court  held,  first,  that  the  deed 
could  not  be  set  aside  partially  for  fraud, 
nor  under  this  bill  totally,  for  then  the 
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prior  estates  in  the  settled  estate  must  be 
re-vested  clear  of  incumbraqces,  A.  being 
under  covenant  to  exonerate,  and  the 
mortgagees,  who  roust  either  consent  to 
change  their  securities  or.  be  paid,  were 
not  parties  ;  2dly,  that  general  charges  of 
fraud  required  no  answer,  and  could  not 
support  a  decree ;  that  upon  the  evidence 
there  was  no  fraud  or  mistake,  and  that 
B.'s  joining  to  subject  the  settled  estate 
was  a  sufficient  consideration  ;  3dly,  that 
Ae  covirt  would  not  interfere  with  the 
trustees,  there  being  no  misbehaviour, 
aod  that  the  payment  of  the  annuity  to 
B.  was  good.  The  bill  therefore  was  dis* 
missed  with  costs  ;  and  the  trustees  hav* 
iflg  been  always  ready  to  account,  the 
court  refused  to  retain  it  for  that  purpose, 
but  without  prejudice  to  a  bill  for  that 
only.  MydiUion  v.  Ld*  Ktnffon.  T. 
1794.  2  Yes.  jun.  S91.  Vide  Goring  v. 
Nash,  3  Atk,  188.  and  notes. 

170.  Where  the  instruments  are  abso- 
lately  set  aside  for  fraud,  there  ought  not 
to  be  a  reconveyance  by  the  party  who 
took  under  them.  So,  where  there  is  a 
conveyance,  and  possession  is  retained, 
tovrards  all  third  persons,  the  ownership 
is  not  devested  ;  but  where  deeds  are  set 
aside  between  the  parties  themselves  and 
the  heir  of  the  party  conveying,,  it  must 
bo  upon  actual  fraud ;  and  the  retaining 
is  only  evidence,  which,  with  reasonable 
proof  of  weak  capacity,  will  be  sufficient. 
So  where  deeds  are  set  aside  for  fraud, 
but  the  estate  has  been  conveyed  to  a 
Oiird  person,  as  an  instrument  not  privy 
to  the  fraud,  or  where  they  are  set  aside 
oa  paying  so  much  money,  a  re-convey- 
ance ought  to  be  decreed.  Batps  v. 
Graves^  M.  1793,  2  Ves.  jun.  287.  Vide 
Kerrick  v.  Bransby,  3  Bro.  P.  O.  358. 
James  v*  Greaves,  2  P.  W.  270.  Bennet 
V.  Vade;  2  Atk.  324. 

171  •  If  a  deed  is  absolutely  void  at 
law  for  covin  (^aid  Ld.  Eldan^)  it  may, 
perhaps,  be  treated  as  a  nullity,  but  till 
the  case  of  Hawes  v.  Wyatt,  7  Ves.  S73. 
his  lordship  conceived  there  was  a  great 
difference  between  a  deed  void  at  law  for 
covin,  and  a  deed  which  in  equity  could 
be  set  aside  for  frauds  either  by  cancel- 
ling it,  or  by  directing'  a  reconveyance, 
on  the  ground  that  at  law  it  was  not  a 
nullity,  nor  admitting  the  plea  of  non  est 
factum^  but  that  upon  circumstances  con- 
stitnting  a  fraud  in  eqoity,  the  legal  effect 
of  It  Is  reduced)  and  this  court  sajrs  it 
shall  not  prevail  by  directing  an  act  to  be 
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done  to  reinstate  the  other  {MUly.  If 
Hawes  v.  Wyatt  is  right,  it  contradtcta 
Hicks  V,  Mors  (Amb.  215)  to  a  v^ry  coh« 
siderable  extent,  and  must  be  supported 
upon  this  principle,  if  any,  that  where  a 
roan  is  induced  by  fraud,  this  court  con- 
siders him  as  having  no  will.  AtU  Oetu 
V.  Vigors^  £.  1803.  8  Ves.  283.  < 

172.  Defendant  having  lived  for  two 
years  as  housekeeper  with  plaintiff's  fa* 
tber,  who  was  very  old  and  infirm,  he 
first  eiecuted  a  will,  giving  all  the  residue 
to  defendant,  subject  to  tne  contingency 
of  his   daughter's  death.     A   fortnight 
af^er,  a  deed  was  executed,  and  in  six 
weeks  after  that,  another  deed.    The  fa- 
ther survived  for  some  years.     The  only 
evidence  of  direct  influence  applji»d  to  a 
period  foor  or  five  years  subsequent  to 
the  execution  of  the  deed.    An  account 
was  also  prayed  of  the  receipts  and  ex- 
penditures of  defendant  during  part  of 
her   service,    under   an   agreement  hy 
which  she  was  to  have  an  allowance  of 
6d.  in  the  pound.     Defendant  was  a  mar- 
ried woman,  and  had  no  property  but 
stock ;  by  her  answer  s^e  denied  fraud 
and  undue  influence,  and  insisted  that  she 
had  duly  accounted,  and  thai  the  greater 
part  of  the  money  was  laid  out.   U.  Gh. 
knew  no  case  In  which  upon  fiicts  so  far 
posterior  to   the  deeds,  the  proof  had 
been  put  upon  the  party ;  he  therefore 
refused  to  order  the  deeds  to  be  deliver- 
ed up  without  an  Issue,  which  plaintiff 
declined  to  take.     As  to  the  accounts,  it 
was    contended,    on    the    authoritv    of 
Hulme  V.  Tenant,  (l  Bro.  C.  C.  I6.)  that 
defendant's  separate  property  should  be 
liable   to   answer  any   balance  in   her 
hands,  but  Ld.  Ch.  did  not  know  how 
this    court    cOuld    give    any    executioa 
against  the  property  of  a  married    w»- 
man.    In  Hulme  9.  Tenant,  Ld.  Tkurlom 
went  no  further  than  the  rents  and  pro- 
fits of  the  wife's  estate,  not  against  the 
estate  itself,  and  clearly  not  against  her 
persf^n."^  In   this  case  the  property  is 
stocky  and  there  is  no  instance  of  this 
court  giving  execution  against  stock}  so 
nomine  J  upon   which   there   Is   no  lien* 
Nantes  v.  Corrock^  M.  1803.  9  Ves.  182. 
Fufe|Dundas  v.  Dutens,  1  Ves.  jun.  196. 

173/  The  court  in  this  case  made  a 
dectee  upon  the' evidence  of  a  single  wit- 
ness agaiast  the  positive  contradiction  of 
defendaiit's  answer,  containing  circum- 
stances g*iving  greater  credit  to  the  depo- 
sition ;  the  cMeadant  having  declined  fui 
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issue.  And  the  court  also  gAve  relief 
upon  an  iostrument  that  had  been  de- 
liver* d  up  under  the  ignorance  of  one 
pBFiy^  and  with  the  knowledge  of  the 
Other  as  to  a  fact,  upon  which  the  right 
attached.  East  India  Co.  v.  Donald^ 
0. 1804.  9  Ves.  275. 

174.  If  A.y  having  the  fee-simple  of  an 
estate,  be  induced  by  fraud  to  accept  a 
chattel  interest,  equity  will  controul  the 
setting  up  of  the  lease,  but  it  is  doubtful 
whether  the  court  will  interfere,  if  the 
party  accepts  the  lesser  estate  through 
mere  ignorance.  Saunders  v,  AnncsUy, 
T.  1804.  2Sch.&  Lef.  101. 

175.  A'  lease  by  a  mortpgor  to  a 
mortgagee  was  set  aside,  the  latter  taking 
advantage  of  the  distresses  of  the  former, 
and  using  his  mortgage  as  an  instrument 
to  obtain  an  undue  advantage,  and  the 
lessor  executing  the  lease  on  the  faith  of 
an  agreement,  uiat  he  was  to  be  allowed 
a  certain  sum  fer  maintenance  of  himself 
and  family  out  of  the  property,  which 
agreement  the  lessor  did  not  perform, 
nor  could  he  have  secured  on  account  of 
the  rights  of  creditors :  but  it  is  doubtful 
whether  the  court  would  have  set  aside 
a  fair  lease  on  account  of  the  mere  rela- 
tion between  mortgagor  and  mortgagee. 
Gtdfbins  v.  Crcedy  M.  1804. 2  S^h.  &  Lef. 
214. 

176.  A  decree  of  foreclosure  had.  on 
sequestration  in  1777^  in  pursuance  of 
the  Irish  statute  of  7  Geo.  2.  c.  14.  against 
an  absent  mortgagor,  known  by  plaintiff 
to  be  incompetent  from  mental  imbecility 
to  conduct  bis  own  affairs,  and  advantage 
having  been  taken  in  the  account,  of  the 
at'ite  of  defendant,  of  his  absence,  and  of 
bis  having  nobody  to  manage  his  defence, 
nad  a  sale  having  been  had  in  1780  (in 
parsuanca  of  such  decree)  to  the  person 
€4»nducting  the  suit.  The  court  set  the 
whole  aside  as  fraudulent,  and  directed 
fio  enquiry  into  the  circumstances,  upon 
the  ground  of  which  the  decree  and 
former  proceedings  were  impeached  in 
an  original  bill  filed  in  1785  by  the  heir 
fif  the  mortgagor,  and  the  court  held 
that  a  charge  in  the  bill,  that  A.  ^  was 
of  A  weak  and  feeble  understandimf,  ap- 
pr^wching  almost  to  idiocy,"  was  an  alle- 

{Ration  sufficieiitly  precise  (no  demurrer 
leing  taken)  to  put  ia  issue  that  A.  was 
**  iff  insane  memory  i  besides,  iit  being 
ffroved  (liat  A.  was  incapable  of  manag* 
Mia^hhnMilf  or  bis  aflain,"  he  vras  held 
"Ubia  the  laf  iog  of  sec,  jS,  of  the 


above  statute,  but  this  allegation  woolil 
not  have  been  sufficiently  precise  in  a 
plea,  nor  in  a  bill,  if  demurred  to.  Carew 
V.  Johnstouy  H.  1805.  2  Sch.  &  Lef. 
280. 

177*  A.,  a  trader,  being  indebted  to  B.| 
and  having  agreed  with  the  commission- 
ers for  wide  streets,  for  the  purchase  of 
a  lot  of  ground,  proposed  to  B.  that  the 
conveyance  should  be  made  to  him  as  a 
security  for  the  debt,  and  by  a  note  to 
his  attorney  directed  the  conveyance  to 
be  made  to  B.  which  was  made  accord* 
ingly,  and  at  the  same  time  a  defeasance 
was  prepared  reciting  the  agreement,  but 
it  was  never  executed.  A.  then  directed 
his  attorney  not  to  deliver  up  the  abso- 
lute conveyance  to  B.  till  the  defeasance 
should  be  executed,  and  afterwards  A. 
became  bankrupt :  Held,  that  tlie  con- 
veyance to  B.  was  an  imperfect  mortgage ; 
giving  him  a  specific  lien  in  preference 
to  the  other  creditors  of  A.,  yet  decreed 
that  B.  should  have  the  conveyance  as  a 
security  for  his  debt ;  that  the  premises 
should  be  sold,  and  after  nayment  of  B.'t 
principal  and  interest,  that  the  surplus 
should  go  to  the  assignees  of  A.  Card 
v.  Jaffray,  E.  1805.  2  Sch.  &  Lef.  347. 
Vide  etiam  Russell  v.  Russell,  1  Bro.  C. 
C.  269.     Et  post,  tit.  Mortgage  ii. 

178.  A.  seised  of  the  reversion  in  fee 
of  premise!!,  which  were  let  to  C.  for  a 
term  at  15/.  yearly  rent,  agreed  bona 
fide  to  sell  to  6.  the  rent  reserved  by 
that  lease  for  the  r«^idue  of  the  term,  for 
a  sum,  the  principal  o  id  interest  was  to 
be  reimbursed  to  B.  in  that  time  by  the 
perception  of  the  rent,  supposing  it  punc* 
tually  paid  ;  and  at  the  same  time  A.  b»- 
ing  induced  by  the  accommodation  of- 
fered him  by  B.  in  purchasing  the  rent^ 
made  a  lease  for  lives  renewable  for  ever 
to  B.  of  the  same  premises,  and  at  the 
same  rent  which  E.  paid,  but  not  to  com- 
mence or '  be  payable  till  the  expiration 
of  E.*s  lease,  at  which  time  the  premises 
would  be  worth  20/.  or  22/.  per  ami.  .* 
Held,  that  this  lease  is  not  impeachable 
as  a  lease  xoupled  with  a  loan,  tiie  first 
transaction  being  a  fair  purchase  of  tiM 
rent,  and  that  the  second,  though  in- 
duced by  the  first,  was  not  distiDgaisb- 
able  from  a  lease  made  upon  payment 
of  a  fine.' '  Xtiit^  V.  0'Domul,T.  1805. 
2  Sch.  &  Lef.  466. 

]  79.  A  woman,  ignorant  of  her  rights, 
made  a  conveyance,  upon  a  misrepresenta- 
tion of  Uie  cireumstances  of  the  property^ 
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.  escecl  in  the  sale,  and  received  the  in- 
terest of  the  purchase  money  for  V2 
years,  the  court  set  the  conv^ance  aside, 
and  the  court  said  that  no  act  will  amount 
to  a  confirmation  of  an  impeachable 
transaction  unless  the  party  has  become 
aware  of  the  fraud,  ,and  is  also  aware 
that  his  act  will  have  the  effect  of  con* 
firming  it.  Murray  v.  Paimtr,  T.  1805. 
2  Sch.  &  Lef.  474. 

180.  The  word%  «<for  divers  good 
causes  and  considerations"  thrown  into 
a  purchase  deed,  are  symptoms  of  fraud. 
S.  C.  t6tV/.  4SS. 

181.  Where  an  agent  has  obtained  va- 
luable leases  and  agreements  from  his 
principal,  who  repose  confidence .  in 
him,  and  the  agent  availed  himself  of 
the  inexperience  and  extravagance  of  the 


•od  though  she  was  of  full   age,  acqni-  Sanderson's  Ca.,  and  Wells  v.  Middleton, 
*  .     ^*--    -•-        »         •  -^  -.  cited  in  Morse  ty. Royal,  12  Ves.  372.  and 

in  Hatch  o.  Hatch,  OVes.  294. 

185.  Upon  consideration  of  the  na* 
ture  of  the  deeds  themselves,  the  cir- 
cumstances under  which,  and  the  con* 
fidential  relations*  of  the  persons  bjt 
and  from  whom  they  were  obtained,  the 
conrt  ordered  thorn  to  be  set  aside  as 
absolute  conveyances,  and  directed  them 
to  stand  as  a  security  only  for  what 
should  appear  to  be  due  on  a  general  ac- 
count, though  17  years  had  elapsed,  for 
the  parties  throughout  were  ignorant  of 
their  rights,  and  were  under  the  same 
influence  and  controul,  besides  which 
there  was  no  confirmation.  PwrcM  v» 
M'Namara,  T.  1806.  14  Ves.  91. 

186.  Where  there  was  a  great  inade- 
quacy of  consideration    combined  with 


principal,  the  court  will  set  them  aside,  misrepresentation  and  surprise  upon  par<«. 


or  order  them  to  stand  as  a  security  only 
for  what  has  been  advanced.  Wait  v. 
Chovej  T.  1805.  2  Sch,  &  Lef.  492. 

182.  An  impeached  deed  cannot  be 
snpported  by  evidence  of  considerations 
dinerent  from  those  alleged  in  it,  and 
where  the  instrument  is  shown  to  be 
folse^it  lies  on  ti.a  party  claiming  benefit 
under  it  to  support  it.  S.  C.  t6td,  501. 
Vide  Vaughan  v.  Lloyd,  cited  5  Ves.  48. 

183.  Where  an  instrument  is  incorrect 
in  a  matter  that  demonstrates  fraud,  the 
court  in  general  will  set  it  aside,  but  if 
the  incorrectness  arises  from  pure  mis- 
take, ignorance,  or  accident,  the  instru- 
ment may  be  reformed  ;  yet  where  it  is 
prepared  by  the  party  himself  who  seeks 
the  benefit  of  it,  this  alone  is  sufficient 
to  raise  a  stronij  suspicion  of  fraud. 
S.  C;*f^.  503.  Vide  Piddock  ».  Browne, 
S  P.  W.  288. 

184.  Where  the  keeper  of  a  bouse  for 
lunatics  obtained  a  deed  by  fraud  and 
undue  influence  from  a  person  under  his 
care,  the  court  set  it  aside,  as  within  the 
(reneral  principle  arising  from  the  rela- 
tion of  guardian  and  ward,  or  attorney 
and  client;  for  the  court  will  set  aside 
any  transaction  which  appears  to  have 
grown  out  of  the  relation  between  guar- 
dian and  ward,  though  the  accounts  had 
been  settled,  and  the  relation  between 
them  had  ceased  ;  So,  independent  of  all 
fraud,  an  attorney  shall  not  take  a  giA 
from  bis  cKent  while  the  relation  sub- 
sists, even  though  the  transaction  be  the 
most  moral  in  Its  nature.  Wright  v. 
Proud^  M,  1806-13  Ves.  136,  V%de  Lady 


tics  in  extreme  distress,  ignorant  of  their 
interests,  and  not  properly  protected,  the 
court  set  aside  a  conveyance  by  lease, 
release  and  fine,  though  tlie  transactioir 
took  place  12  years  before  the  bill,  and  a 
former  bill  had  been  dismissed,  on  ac« 
count  of  plaintifi*  not  appearing,  which 
objection  was  not  made  either  by  plea 
or  answer.  Pickett  v.  Loggon,  M.  1807* 
14  Ves.  215. 

187.  Where  parties  ent^r  into  an 
agreement,  the  eflect  of  which  neither 
of  them  understand,  the  court  will  set  ik 
aside  upon  the  ground  of  surprise,  though 
no  fraud  appears.  Willan  v,  Wtiiany  E. 
1809.  1 6  Ves.  72. 

188.  Where  an  uncle  on  his  nephew's 
coming  of  uge  (to  whom  he  liad  been 
guardian  and  agent,^  obtained  (eases 
from  him  at  an  undervalue,  and  held  out 
other  considerations  than  the  reserved 
rent,  but  for  which  he  gave  no  security  ; 
the  court  set  the  claim  aside  as  unduly 
obtained.  Dawion  v.  Massey^  M.  1809* 
iDall&Bi'.  219. 

189-  Where  a  man  ignorant  of  his 
rights  and  of  the  situation  in  which  he 
stood  as  an  expectant  heir,  made  a  grant 
of  his  reversionary  properly,  and  it  ap- 
peared that  such  grant  was  procured  by 
fraud  and  imposition,  the  court  set  it 
aside,  notwithstanding  it  was  afterwards 
confirmed  by  the  grantor,  and  a  space  of 
34  years  had  elapsed,  and  that  time  sa- 
tisfactorily accounted  for";  for  in  such 
transactions  the  court  will  not  look  too 
minutely  Into  the  circumstances,  but  on 
grounds  of  public  policy  will  set  aside 
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the  conveyance.    Rockt  v.  O^BrUn,  T. 
181^.     1  Bali  &  Be.  330. 

190.  Where  a  deed  ts  Executed  in  or* 
der  to  coofirm  a  £;rant,  (impeached  by 
suit)  and  to  compromise  the  rights  of  the 
nrantor,  the  court  will  set  it  aside  even 
though  the  party  b^  apprised  of  bis 
rights,  (a)  provided  he  be  compelled  to 
accede  to  the  deed  of  confirmation  by  po- 
verty and  distress,  occasioned  by  him  by 
whom  the  confirmation  was  requited;  but 
where  a  man  sui  jurist  and  fully  apprised 
of  all  the  circumstances  under  which  a 
deed  of  confirmation  is  required,  volunta- 
lily  executes  it,  the  sufficiency  of  the  con- 
sideration cannot  be  questioned,  nor  will 
the  court  relieve  a  man  who  deliberately 
confirms  his  former  acts ;  (b)  bat  every 
deed  of  confirmation  must  be  free  from 
fraud,  (c)  and  so  must  a  deed  of  compro- 
mise, (d)  though  mere  inequality  of  con- 
sideration is  not  sufficient  to  set  it  Bside.(6) 
S.  C.  ibid.  330.  359.  (a)  Vide  Cann  v. 
Cann,  1  P.  W.  723.  Cole  v.  Gibbons,  1 
Ves.  603.  3  P.  W.  290.  Crowe  v.  Bal- 
rard,3  Bro.  C.  C.  117.  (6)  Chesterfield  v. 
Janssen,  1  Atk.  344.  (c)  Morse  v.  Roy- 
al, 12  Ves.  356.  (d)  Baogh  r.  Price,  1 
Wils.  C.  B.  320.  Stephens  v.  Ld.  Bate- 
nan,  1  Bro.  C.  C.  22.  (e)  Stapilton  v.  Sta- 
pilton,  1  Atk.  2.  Curwin  v.  M ilner,  3  P. 
W.  293.  (n.)  Vide  etiam  Gowland  v,  De 
Faria,  17  Yes.  20. :  where  Sir  W.  Grant 
held,  that  in  dealing  with  an  expectant 
heir,  acquiescence  went  for  nothing  dur- 
ing the  continuance  of  that  situation. 

191.  A  lease  deliberately  executed 
eennok  be  set  aside,  on  account  of  an  un- 
founded though  justifiable  assertion  of  the 
lessor  pending  the  treaty,  but  no  wilful 
misrepresentation ;  nor  can  it  be  im- 
peached on  the  ground  of  a  mistake,  in 
omitting  a  general  warranty  in  the  lease, 
such  not  constituting  a  part'  of  the  agree* 
went.  Legge  v.  Croker,  H.  1811.  1 
9all  &  Be.  506. 

192.  It  is  a  general  rule,  that  a  court 
of  equity  will  not  assist  a  person  who  has 
obtained,  or  wishes  to  get  rid  of  an 
agreement,  or  deed,  00  the  ground  of 
mere  intoxication.  Sed  secus,  where  any 
contrivance  was  used  to  draw  him  in  to 
drink,  or  any  unfair  advantage  was  taken 
of  his  situation,  or  where  there  is  that 
extreme  state  of  intoxicatioo  which  de- 
prives a  man  of  his  reason,  for  that 
would  invalidate  a  deed  even  at  law. — 
Vcoke  y.Ctaywwih^  H.  1811. 18  Ves.  12. 


Vide  Cory  v.  Cory,  1  Ves.  19.    Johnson 
V.  Medlicott,  3  P.  W.  130.  (n.) 

19s.  Where  an  attorney  had  obtained 
from  his  dieot  (during  their  relation  as 
such,)  beneficial  contracts  and  conveyan* 
ces,  (and  being  also  liable  to  a  charge  of 
champerty,)  the  deeds  were  ordered  to 
stand  as  a  security  only  for  what  was  ac- 
tually due  firom  the  client,  and  the  attor- 
ney was  declared  to  be  a  trustee  only, 
with  respect  to  the  purchases  he  had  so 
made;  and  a  snbseqi^ent  deed  executed 
under  the  same  pressure,  and  called  for 
under  the  covenant  for  further  assuratice^ 
was  held  no  confirmation.  Wood  v. 
Doumesy  T.  1811.  18  Ves.  120.  Vide 
Gibson  v.  Jejs,  6  Ves.  266. 

194.  No  attorney  can  take  any  thing 
from  his  client  for  his  own  benefit  but  bis 
actual  demand,  pending  the  suit,  nor  can 
a  guardian  from  his  ward  pending  the 
guardianship,  nor  at  its  close',  ner  at  any 
time  whilst  the  same  relation  and  influ- 
ence remain.  S.  C.  ibid.  127.  Vide 
Wells  t;  Middletoo,  cited  9  Ves.  294.  12 
Ves.  372.  Vide  eiiam^  Proof  e^Hinds^ 
Focr.  1.  Walmsley  1;.  Booth,  2  Atk.  25. 
Draper's  Co.  v.  Davis,  ibid.  295.  Old- 
ham V.  Hand,  2  Ves.  259.  Hylton  r^ 
Hylton,  ibid.  547*  Newman  r.  Payne,  2 
Ves.  jun.  199.  Hatch  r.  Hatch,  9  Ves. 
292.  as  referring  to  this  subject. 

195.  Fraud  and  inadequacy  of  consi- 
deration will  not  be  presumed  from  the 
obscurity  and  inaccuracy  of  a  deed,  after 
the  deaths  of  the  parties ;  therefore,  where 
a  mortgagor  filed  a  bill  to  set  asido  a 
deed,  executed  by  him  and  the  mortgagee 
of  the  mortgaged  premises,  excepting  a 
part  which  the  mortgagee  had  with  the 
privity  of  the  mortgagor,  agreed  <^  to  as* 
sign  to  another,  and  which  the  purcha- 
ser covenanted  to  ratify,  it  was  dismissed. 
MNamara  v.  Broumey  M.  1811.  2  Ball 
&  Be.  1. 

]<)6.  On  a  bill  to  have  an  agreement 
and  lease  delivered  op  as  unduly  obtain* 
ed^  plaintiff  moved  for  an  issue  to  try  the 
fact  of  fraud  or  not  in  obtaining  it.  The 
bill  charged  imposition  by  a  woman  who 
attended  plaintifi''s  wife  in  her  last  ill- 
ness ;  and  who,  after  the  wife's  decease, 
acquired  great  influence  over  plaintiff,  he 
being  very  old,  and  weak  in  his  intel* 
lects.  The  bill  also  prayed  an  itijunc- 
tlon  against  an  execution  in  ejectment 
till  after  the  issue.  The  court  refused  to 
direct  the  issue  on  motion  only  (and  be- 
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lore  a  decree)  withoot  eonsenty  though 
an  answer  had  been  put  in  denying  the 
charge  of  undue  influence.  Ld.  Eldon^ 
however,  said,  there  would  have  been 
no  objection  at  thai  early  stage  of  the 
cause,  to  direct  an  issue  to  try  a  single 
fact;  such  as  legitimacy,  competence,  pr 
tlie  like,  (a)  which  differed  much  fr^m 
an  enquiry  by  a  jury,  whether  an  instru- 
ment had  been  obtained  by  fraud,  for  the 
latter  would  bring  into  hazard  .part  of 
the  very  vitals  and  essence  of  an  equita- 
ble jurisdictioa.  (6)  Besides,  there  is  this 
distinction  between  the  jurisdiction"  of 
the  courts  of  law  and  equity  in  questions 
of  fraud ;  that  at  law  fraud  must  be 
actually  proved ^  and  not  presumed,  but 
equity  will  entertain  jurisdiction  upon 
instruments  unduly  obtained,  where  a 
court  of  law  could  not  enter  into  the 
i]uestien.  Formerly,  the  courts  of  law 
never  would  interfere  with  subjects  of 
improper  conduct ;  such  as  marriage 
brocage  bonds,  or  the  like,  though  they 
now  *do,  if  the  plaintiff  will  waive  the 
better  relief  which  equity  would  give 
him;  but  even  then,  the  defendant  may 
object  to  an  issue  till  it  is  shown  on  re- 
cord that  the  court  ought  to  grant  it, 
that  if  there  is  not  ground  enough  to 
have  the  instrument  delivered  up  in  the 
first  instance,  though  there  be  enough  to 
sbow  that  it  ought  to  go  to  a  trial,  Ld. 
Eidon  said,  it  would  endanger  the  juris- 
diction to  direct  an  issue  in  so  early  a 
stage  of  the  cause,  and  therefore  he  stop- 
ped the  motion.  Fullagar  v.  Clarkj 
k.  1812.  18  Ves.  481.  Vide  (a)  Moss  v. 
Matthews,  3  Ves,  279,  Eldridge  r.  Por- 
ter.   14  Ves.    139-     Blythe  v.  Clmhirst, 

1  Ves.  &  B.  1.    ».  Shelton,  ibid. 

516.  Gibson  v.  Clarke,  2  Ves.  &  B.  103. 
Vide  etiam  (6)  Chesterfield  v.  Janssen, 

2  Ves.  155.  1  Atk.  352. 
197.  But  to  set  aside  a  lease  at  a  very 

inadequate  rent  which  was  obtained  by 
the  contrived  and  habitual  intoxication  of 
the  lessor,  immediately  on  his  coming  of 
age,  viz.  at  seven  o'clock  in  the  morning 
of  the  very .  day  after  a  night's  hard 
drinking  with  the  defendant;  defendant 
relied  on  a  deliberate  confirmation  five 
weeks  afterwards;  lease  set  aside  with 
costs.  Sayy,  BarwickfM.  1812.  1  Ves. 
&  B.  195.  * 

198    To  a  bill  to  set  aside  a  convey- 
ance for  fraud,  inadequacy,  &c.  a  plea  of 


which  plaintiff  claimed  was  allowed, 
Howe  v.  Duppa,  £.  1813.  1  Ves.  &  B. 
511. 

.  199*  An  agreement  was  entered  into 
between  an  uncle  and  his  nephew,  to 
grant  a  sub-lease  to  the  latter  at  a  fixed 
rent,  with  a  covenant  for  parpetuij  renew- 
al, of  promises  held  by  the  uncle  under 
a  church  lease,  renewable  .on  fines  at 
the  will  of  the  lessors,  only  a  few 
days  before  the  uncle's  death,  and  at  the 
time  he  waa  confined  of  the  illness  of 
which  he  died,  and  was  in  such  a  slate  of 
bodily  and  mental  inability,  as  rendered 
him  incapable  of  transacting  business 
which  required  deliberation  and  reflec- 
tion :  Held,  that  this  agreement,  though 
for  valuable  consideration,  and  in  that 
view  of  it,  unreasonable,  should  be  set 
aside ;  but  Ld.  Redesdale  doubting  whe- 
ther (even  if  thero  had  been  no  evidence 
of  imbecility,)  an  agreement,  made  under 
such  circumstances,  ought  not  to  be  set 
aside  on  the  ground  of  surprise  and  mis- 
apprehension. And  his  Lordship  added, 
that  since  it  was  unfit  that  such  an  agree- 
ment should  be  acted  upon  in  equity,  so 
it  was  unfit  that  it  should  be  acted  upon 
at 'Jaw;  it  was  therefore  ordered  te  be 
delivered  op  and  cancelled.  Further- 
more his  Lordship  said,  that,  as  the 
agreement  purported  to  be  for  valuable 
consideration,  the  court  could  not,  allege 
it  was  partly  ibr  valuable  consideration, 
and  partly  for  natural  love  and  afii^ction, 
merely  because  it  was  made  between  re- 
lations; for  in  such  case  no  agreement 
for  valuable  consideration  between  re- 
lations could  ever  be  questioned,  how- 
ever inadequate  the  consideration.  .Wil- 
Ian  V.  WUlan^  E,  1814.  2  Dow  P.  C. 
274.  '     . 

200.  The  court  will  not  enforce  a  deed 
executed  by  the  members  of  a  family  to 
determine  their  interests  under  the  will 
and  partial  intestacy  of  an  ancestor, 
where  it  appears  on  the  face  of  the  deed 
that  the  parties  did  not  understand  their 
rights,  or  the  nature  of  the  transactioui 
and  that  the  heir  surrendered  an  un- 
impeachable title  without  consideration, 
and  evidence  was  given  ef  his  gross  ig- 
norance, habitual  intoxication,  liability 
to  imposition,  and  want  of  professional 
advice,  although  no  direct  fraud  was 
proved,  and  there  was  an  acquiescence  of 
five  years.  Dunnage  r.  White^H.  1818. 
1  Swanst.  137,     Vide  Frank  v.  Frank, 


fitle  paramount,  under  a  former  convey- 

«iice,  of  all  the  estate  and  interest  under  ^  1  Ch.  Ca»  84,  ^  Caon  v.  CanB^  1  P,  W, 
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723.  Stapihon  v.  Stapilton,  1  Atk.  2. 
Pollen  V,  Ready,  2  Atk.  587«  Cory  v. 
Cory,  1  Ves.  19.  Stephens  v.  Bateman, 
1  Bro.  C.  C.  22.  Kinchant  v.  Kinchant, 
ibid.  S69.  Stockley  v.  Stockley,  1  Ves. 
&  B.  23,  in  which  cases  such  a  family 
deed  vras  enforced.  Vide  etiam  Wych- 
erly  r.  Wycherly,  2  Eden  175.  Gibbons 
9.  Caunt,  4  Ves.  849*  But  in  Turner  r. 
Turner,  2  Ch.  Rep.  81.  Cocking  v.  Pratt, 
1  Ves.  400.  Lansdown  v,  Lansdown, 
I\ios.  364«  Leonard  o.  Leonard,  2  Ball 
&  Be.  171*  such  agreements  were  re* 
vcinded.  See  also  Cree  v,  Spencer,  1  Vern. 
32.  Pusey  v.  Desbouvrie,  3  P.  W.  315. 
Evans  r.  Llewellyn,  2  Bro.  C.  C.  150. 
Bowles  V,  Stewart,  1  Sch.  &  Lef.  209. 
201.     Where  a  deed  of  gift  was  ob- 


tained by  undue  influence  over  tlie  do- 
nor, who  was  84  years  old  and  nearly 
blind,  and  placed  a  confidence  in  the 
donee,  the  court  ordered  it  to  be  deli- 
vered up.  Grifiths  v.  Robins,  £•  1818. 
3  Madd.  l9l. 

202^  A  lease  obtained  by  fraud  aod 
chrcomvention  from  a  person  in  a  state  of 
intoxication  is  void.  Butler  v.  JUtdvikili, 
1819.  Bligh's  P.  C.  137.  ,  Vide  Coeke 
V.  Clay  worth,  18  Ves.  16.  <" 

or  leases  renewed  and  connected  with 
a  loan,  vide  tit.  Interest,  sect.  ix.  and 
Mortgage,  sect.  v.  For  deeds  obtained 
by  attornies  from  their  clients,  vide  posi^ 
tit.  Maintenance,  Solicitor  and  Client^ 
sect.  i. 


DEEDS  IV. 


Deeds  lost,  concealed,  cancelled,  swppressed^  or  destroyed* 


203  The  constant  distinction  now  is, 
that  where  a  bill  is  merely  for  a  discovery, 
no  affidavit  of  the  loss  is  necessary,  but  if 
the  plaintiif  seeks^to  change  the  jurisdic- 
tion by  praying  relief  also,  then  an  affi- 
davit must  be  annexed  to  the  bill.  Ood- 
frey  v.  Turner,  1  Vern.  247.  Nicholson 
r.  Pattison,  ibid.  310.  Anon.  ibid.  180. 
Anon.  Pre.  Ch.  536.  Anon.  3  Atk.  17. 
Whitchurch  v.  Golding,  2  P.  W.  541. 
Dormer  v.  Fortescue,  3  Atk.  1 32.  Walms- 
ley  »i  Child,  I  Ves.  844.  Rootham  ». 
Dawson,  3  Anstr.  859.  S.  P.  and  only 
Anon.  1  Vern.  59.  is  contra, 

204.  After  a  decree  of  dismission  af- 
firmed on  appeal  to  the  Lords,  a  bill  was 
brought  for  discovery  of  a  deed  (said  to 
be  burnt  pending  the  appeal)  which  made 
eat  plaintiff's  title,  and  the  bill  was 
brought,  to  the  end,  that  ^fter  'such  dis- 
covery, plaintiff  might  apply  to  the  Lords 
for  relief.  On  demurrer,  defendant  was 
ordered  to  answer,  but  plaintiff  to  pro- 
ceed no  further  without  leave  of  the 
court.  Barbon  v.  Searle,  M.  1686.  1 
Vern.  416. 

905.  A  widow,  before  her  second  mar- 
riage, assigned  over  several  goods  to 
trustees,  for  the  benefit  of  her  children 
by  ber  first  husband;  and  the  second 
ho^band  having  suppmsed  this  deed, 
•■^-h  was  made  oat  without  his  privity, 


and  whereby  the  particulars  of  the  goods 
would  have  appeared,  he  was  decreed  to 
pay  600/.,  which  was  proved  to  be  the 
sum  mentioned  in  the  deed,  and  to  be 
the  value  of  the  goods.  Hunt  v.  mat^ 
thews,  M.  1686.  1  Vern.  408, 

206.  If  a  lease  of  lands  (by  deed)  is 
lost,  the  lessor  may  declare  on  a  demise 
in  freneral,  without  saying  it  was  a  lease 
in  writing ;  otherwise  of  a  thing  which 
lies  in  grant.  Towers  v.  Moor,  L.  1689* 
2  Vern.  98. 

207.  A.  tenant  in  tail,  remainder  to  B. 
in  tail :  A.  not  knawing  of  the  intailj 
made  a  settlement  on  his  wife  for  life,  for 
her  jointure,  which  B.,  who  knew  of  the 
intail,  engrossed,  and  after  the  death  of 
A.,  recovered  in  ejectment  against  bis 
widow ;  but  the  court  relieved  the  widow, 
and  granted  perpetual  injunction  for  this 
fraud  in  B.  concealing  the  intail,  which, 
if  disclosed,  the  settlement  might  ha^re 
been  made  good.  Raw  v.  Potts,  M*  1^1. 
Pre.  Ch.  35. 

208.  .A.  made  a  settlement  on  his  mar- 
riage^ whereby  Jiis  son  took  a  life  estate 
in  hjs  lands,  subject  to  his  own  life  estate, 
and  plaintiff  remainder  in  fee,  after  divers 
intermediate  remainders  On  ihe  son's 
death,  A.  got  at  the  settlement  ancf 
destroyed  it,  but  the  counterpart  re« 
mained  entire  in  his  owo  hands,  wbicbi 
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\tk  his  ADfWisr,  he  confessed^  but  insisted 
that  plaintiff's  remainder  being  volantary, 
.he  could  have  no  aid  in  equity^-  Decreed, 
the  counterpart  to  be  brought  into  court, 
and  there  remain  to  prevent  A»  from 
selling  the  estate  from  plaintiff.  Btodk* 
bank  y.  Brookbanky  T.  1691.  1  £q*  Ab. 
168.  pi.  7. 

209.  A  counterpart  of  a  settlement 
which  had  been  suppressed,  was  in  this 
case  admitted  as  sufficient  evidence  of  the 
settlement,  and  a  conveyance  was  de- 
creed in  pursuance  of  it.  Eytan  v.  Eyton^ 
T.  irOO.  Pre.  Ch.  Il6.  2  Vern.  380. 
1  Bro.  P.  C.  151.  Et  tide  Hampden  v. 
Hampden,  1  Bro.  P.  C.  250.  Cooper  v. 
Cooper,  2  P.  W.  748.  Cookes  v.  Hellier, 

1  Yes.  235.  Whitfield  v.  Fausset,  ibid. 
389.  Cole  V.  GHbson,  ibid.  505.  Claver- 
ing  V.  Clavering,  2  Yes.  233.  as  to  the 
evidence  required  in  cases  of  deeds  lost, 
anppressed,  or  destroyed. 

210.  A  settlement  under  which  plain- 
ti&  claimed  being  lost,  but  having  been 
proved  in  Chancery  by  plaintiffs  them- 
selves 30  years  ago,  when  they  were  not 
concerned  in  interest,  though  they  weie 
since  entitled  by  that  deed.  Ordered, 
that  a  copy  of  the  deed  should  be  admit- 
ted to  be  read  at  taw,  and  also  that  plain- 
tiff's depositions  should  be  read  to  prove 
the  deed,  although  they  now  claim  under 
it.    Lad\i  Holcroft  v.  Smtk^  T.  1702. 

2  Freem.  259* 

211.  Defendant  by  answer  confessed 
he  had  in  a  passion  burnt  his  marriage 
articles,  but  it  being  proved  that  he  pro- 
duced them  after  the  time  he  said  they 
were  burnt,  he  was  committed,  and  though 
he  made  oath  he  had  them  not,  or  could 
not  produce  them,  yet  the  court  would 
not  discharge  him  till  he  consented  to  ad- 
mit the  articles  to  be  as  set  forth  in  the 
bill.  Sanson V,  BumseyyT.  1706.  2  Vern« 
561.  Et  vide  Gartside  v.  Ratclife^  M. 
1676.  1  Ch.  Ca.  292.  S.  P. 

212.  In  articles  there  was  a  covenant 
to  covenant  in  the  seftlement  that  the 
lands  were  free.  This  is  not  a  covenant 
that  the  lands  are  free ;  and  in  such  a 
case  if  any  incumbrance  is  discovered 
between  the  executing  the  articles  and 
the  settlement,  wliercof  the  party  had  no 
Botioe,  that  incumbrance  shall  be  dis- 
charged  before  the  settlement  is  sealed, 
for  the  concealment  is  not  only  a  fraud, 
but  it  would  be  needless  to  enter  into  a 
covenant  already  broken  ;  yet  against  all 


wards,  the  party's  own  covenant  onljr 
must  remain.  Vane  v.  Ld,  Bernard^  T. 
1708«  Gilb.  £q.  Rep.  6. 

213.  A.  signed  a  note,  by  which  he  ac- 
knowledged himBelf  to  be  indebted  to  his 
brother  and  heir  in  50001.,  but  his  bro* 
ther  knetr  nothing  of  it.  A*  kept  the 
note  in  his  own  custody,  and  it  was  found 
among  his  papers  at  his  death.  Adiudged 
a  void  note,  and  as  a  matter  intended  but 
not  perfected.  Dishir  v..  Disher^  T« 
1712.  1  P.  W.  204, 

214.  A  purchaser  is  not  to  be  affected 
by  a  concealed  conveyance.  Butler  v. 
Burky  H.  1719.  18  Yin.  Ab.  118.  pi.  7. 
Where  a  deed  is  suppressed  by  the  heir, 
the  party  claiming  under  such  deed  shall 
hold  and  enjoy,  and  the  heir  or  snppres- 
sor  of  the  deed  shall  convey  to  him. 
Dalsten  v.  Coatswarth^  M.  If21.  1  P.  W. 
731. 

215.  A  parol  agreement  being  confess- 
ed in  the  answer,  shall  be  executed,  espe- 
cially where  the  agreement  was  originally 
in  writing,  but  was  lost*  Hosier  v.  Read. 
H.  1724.  9  Mod.  86. 

216.  A  bond  for  performance  of  arti- 
cles, though  cancelled,  was  made  an  ex- 
hibit^ and  allowed  as  evidence  to  prove 
the  execution  of  the  tfrtides,  the  limita- 
tion being  inserted  and  recited  in  the 
condition  of  the  bond.  Anon.  H.  1724. 
Gilb.  Eq.Rep.  183. 

217.  A.  contracted  with  B.  to  sell  hiiii 
a  bouse  in  Middlesex,  which  was  settled 
by  his  marriage  articles,  but  not  perform- 
ing his  contract,  and  availing  himself  of 
the  want  of  registry  of  the  articles,  the 
court  decreed  him  to  pay  all  costs  for 
the  fraud  in  concealing  the  deed.  Beat* 
niffv.  Smithy  M.  1727.    1  Eq.  Ab.  357. 

.  11. 

2  J  8.  Where  a  defendant  has  concealed 
the  deeds  making  out  plaintiff's  title,  he  ' 
shall  account  for  the  profits  from  the  time 
plaintiff's  title  accrued.  Btnnctv,  White^ 
head,  M.  1731.  3  P.' W.  645. 

219.  It  is  but  a  slight  equity  for  an 
he1r,  to  say  he  wants  the  writings  for  his 
ancestor,  unless  he  claims  under  some 
deed  of  entail  concealed  from  him  by  his 
ancestor's  devisee.  Tanner  v,  Wist^T^ 
1734.  3  P.  W.  296.  Ca.  temp.  Talb. 
284. 

220.  Testator's  brother,  J.  C.  and  one 
of  his  executors,  without  the  interference 
of  his  co-executor,  possessed  himself  uf 
testator's  papers,  and  publicly  destroyed  ' 


other    incumbrances    discovered    aftcr^  |  sued  as  he    thought   fix,    declining  the 


496 


DEEDS  iV. 
Deeds  hH,  eanctaUd^  cancdledy  mpprmed^  or  dtstrejftd^ 


widow's  reqaest)  that  some  person  on  her 
Jbehalf  might  be  present  at  the  opening 
of  the  papers.  Per  curiam^  although 
each  execator  has  the  whole  office  in  him^ 
and  might  do  what  J.  C.  did,  yet  be 
should  have  staid  for  his  co-executor, 
who  did  not  seem  willing  to  act.  J.  C. 
does  not  seem  to  have  been  interested, 
and  if  he  had  wished  to  conceal  any 
papers,  he  would  not  have  burnt  them 
publicly,  but  .clandestinely.  The  court 
thought  the  title  of  J.  C.  subsisting,  and 
as  no  fraud  appeared  in  him,  equity  must 
follow  the  law.  Cmoper  v.  Cowper^  M. 
1734.  2P.  W.  746. 

221.  If  a  mortgage  is  found  cancelled 
in  the  possession  of  the  mortgagee,  it  is 
as  much  a  release  as  cancelling  a  bond, 
but  there  must  be  some  deed  to  revest  the 
estate  in  the  mortgagor.  Harrison  v. 
Oweuy  M.  1738.  1  Atk.  520. 

222.  A.  put  mortgages  into  defendant 
B.'s  hands,  to  receive  the  principal  and 
interest,  who  pawned  them  to  defendant 
S.  for  100/. :  HoId»thatas  B.  must,  upon 
the  face  of  the  deeds  themselves,  appear 
to  have  no  property  in  them,  S.  shall  de* 
liver  the  deeds  to  the  plaintiff,  and  leave 
the  pawnee  to  his  remedy  at  law  against 
B.  Jackson  v.  Butler ^H.  1742.  2  Atk.  306. 

223.  A  purchaser  objected  to  a  title 
for  want  of  a  deed,  which  had  been 
enrolled,  but  could  not  be  found.  A  copy 
of  it  takon  in  1632,  attested  by  five  wit- 
nesses, was  produced  in  court :  Held, 
that  this  copy  would  have  been  sufficient 
even  without  an  attestation.  Sed  secus^ 
if  the  orijrinal  deed  has  been  in  a  private 
hand.  Harvey  v.  Philips^  E.  1743.  2 
Atk.  541. 

224.  Settlement  by  lease  and  release, 
the  lease  was  lost,  and  that  was  objected 
to  as  a  defect.  Per  curiam^  that  does  not 
at  all  affect  the  substance  of  the  case,  for 
a  consideration  being  proved,  the  release 
will  amount  to  a  covenant  to  stand  seized. 
Brown  v.  Jones^  M.  ^744.  1  Atk.  190. 

225.  Court  rolls  were  burnt.  The 
presumption  therefrom  that  a  surrender 
was  lost  is  a  matter  of  law,  and  neither 
law  nor  equity  can  go  upon  a  presump- 
tion of  evidence,  which  is  the  same  in 
both  courts  in  cases  of  casual  loss  ;  but 
where  deeds  ar*3  destroyed  by  a  party 
interested,  equity  will  go  farther  than 
a  court  of  law,  in  odium  spoliatoris, 
Cookes  V.  Hellier,  T.  1749-  1  Ves.  235. 
But  courts  of  law  seem  to  have  ampli6ed 
their  juris^dictiou  ou  this  point,  so  as  nbw 


to  take  cognisance  of  cases  of  bonds  lomtg 
See  Read  v.  Brookman,  3  T.  R.  1 51. 

226.  On  the  loss  of  a  deed,  &c.  ths^ 
same  rule  of  evidence  is  followed  in 
equity  as  at  law.  '  Askew,  v.'  Poulterer's 
Co. J  M.  1750.  2  Ves.  89.  Clanering  v. 
Ciaveriugy  H.  1750.  ibid.  233. 

227>    A  lost  deed  may  be  proved  by 
circumstances,  first  showing  that  it  once 
existed,  or  that  it  cannot  be  come  at  ; 
and  next,  the  uses  must  be  proved,  which 
may  be  done  by  reading  the  draft  of  tJie 
deed,    supported    by    strong    evidence. 
Whitjidd  \.  Fausset,  H.  1750.     1  Yes. 
389>     But  if  it  be  destroyed  or  in  tba 
hands  of  an  adverse  party,  then  parol  evi* 
dence  of  the  contents  shall  be  allowed. 
Cole  V.  Gibson^  T.  1750.  1  Ves.  505. 

228.  On  a  bill  to  supply  the  loss  of  a 
deed  charged  to  be  in  defendant's  hands, 
though  a  strong  case  for  making  an  i'm* 
mediate  decree,-  yet  a  trial  at  law  must 
be  directed  if  defendant  insists  on  it ;  but 
courts  of  law  will  always  admit  the  de- 
positions of  the  witnesses  in  equity  to  be 
read.  Clavering  v.  Clavering^  E.  1751. 
2  Ves.  233. 

229.  The  trusts  of  a  settlement  made 
after  marriage,  wore  to  raise  ^drtieos 
for  daughters  in  failure  of  issue  male,  to 
whom  an  estate  was  limited  in  tail ;  a 
daughter,  not  knowing  of  the  settlement, 
gave  a  general  release  to  an  only  son  of 
the  marriage,  who  died.  Decreed,  the 
portion  to  be  raised  notwithstanding  the 
release.  Ramsden  v.  Hylton,  T.  1751. 
2  Ves.  305.  Vide  Bingham  v.  Bingham, 
i  Ves.  126. 

230.  The  rules  of  evidence  for  sup- 
porting the  contents  of  a  lost  deed  are, 
first,  to  show  that  the  deed  is  in  the 
hands  of  the  opposite  party  ;  and  next,  a 
reasonable  account  must  be  given  of  the 
destruction  of  it,  as  well  as  of  its  coo- 
tents  ;  in  this  case,  it  being  proved  that 
the  deed  was  burnt,  the  court  permitted 
a  copy  of  it  to  be  read.  Saltern  v,  Mel- 
huiskj  M.  1754.  Amb.  247- 

231.  W.  P.  made  a  secret  conveyanca 
of  several  estates  to  his  daughter,  to 
whom  he  had  given  a  portion  on  her 
marriage,  and  she  was  also  jointured,  but 
he  kept  possesion  of  the  estates  and  the 
conveyances,  and  afterwards  by  will  de* 
vised  the  e«tates  :  Held,  the  devise  was 
good,  testator  having  kept  the  conveyance 
a  secret,  and  he  continued  in  possession 
of  the  estate.  There  was  evidence  that  he 
made  the  conveyance  to  avoid  serving  bs 
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oa  the  local  law,  for  ho  afterwards  f>aid 
the  fiue  for  not  serving.  Birck  v.  Bia- 
gravey  E.  1753.  Amb.  264. 

232.  The  wilful  concealment  or  de- 
struction of  a  deed^  is  a  fiaud  upon  the 
parties  interested,  and  therefore  every 
thing  shall  be  presumed  in  their  favour 
against  the  person  guilty  of  the  fraud. 
Ddaney  v.  Tenisou^  E.  1758.  5  firo.  P. 
C.  300. 

233.  WHiere  a  wHi  recites  and  refers 
to  a  voluntary  deed,  which  cannot  (after 
testator^s  death)  be  found,  this  reference 
and  recital  will  establish  it,  and  it  will  be 
considered  as  incorporated  wich,aiid  con- 
stituting part  of  the  will.  Hecdey  v.  Cop^ 
leyy  E.  1777.  7  Bro.  P.  C.  500. 

234.  Though  a  court  of  law  will  per- 
mit a  plaintiff  to  declare  upon  a  lost 
bond,  that  does  not  oust  the  court  of 
Chancery  of  its  concurrent  jurisdiction. 
Atkinson  v.  Leonard^  H.  1791.  3  Bro. 
C,  C.218. 

235.  A  renewal  taken  by  a  tenant  for 
life,  of  a  lease  for  lives,  is  a  tru:3t  for  the 
benefit  of  those  in  remainder,  and  a  fine 
levied  by  the  heir  of  such  tenant  for  life, 
keoping  possession  of  the  title  deeds,  will 
not  bar  those  in  remainder,  nor  will  any 
length  of  time  during  such  a  suppression 
of  deeds,  for  a  suppression  of  deeds  is 
tantamount  to  a  spoliation,  in  respect  to 
presumption  against  the  party  suppress- 
ing. Bowles  v.  Stewart  J  T.  1803.  1  Sch, 
&  Lef.  «09. 

236.  A  principal  is  answerable  for  the 
act  of  his  agent  in  concealing  or  suppress- 
ing deeds,  though  not  done  with  the 
knowledge  of  the  principal.  S.  C.  ibid, 
222. 


deeds  is  a  strong  grottBd  for  the  inter* 
fercnce  of  a  court  of  equity  to  prevent 
the  operation  of  a  fine,  even  in  the  case 
of  a  legal  estate,  but  in  the  case  of  a  trtist* 
estate  it  is  clear*  Bowles  v.  Siaoart^ 
ibid.  225. 

238.    Concealment  ef  a  ilMiteTial  fact 
is  sufficient  to  avoid  a  release  obtained  by 
the  person  whose  duty  it  was  to  make  the. 
disclosure.  S.  C.  ibid.  209« 

239-  The  court  will  presume  the  exr 
istence  and  execution  of  a  settlement  by 
indentures  of  lease  and  release,  under 
such  circumstances  as  the  existence  of  the 
drafts,  the  statement  in  an  abstract  of  the 
title,  and  the  existence  of  the  lease  for  a 
year,  of  other  estates  appearing  to  have 
been  included  in  the  same  plan  of  settle- 
ment. And  the  court  said,  that  the  pro- 
duction of  a  paper,  pjurporting  to  be  an  at- 
tested copy,  may,  with  other  evidence, 
have  considerable  weight.  Wardy»Gar^ 
nonSf  T.  1810.  17  Ves.  )34. 

240.  A  deed  of  gifl,  found  cancelled 
among  the  papers  of  the  grantor  after  hia 
death,  (in  the  absence  of  evidence  of  its 
having  been  satisfied,)  will  be  enforced 
against  the  grantor's  representatives,  on 
the  presumption  that  it  was  cancelled 
improperlv.-  8lvyskin  v.  Hunter^  M. 
1315.  1  Meriv.40. 

241.  Where  a  lease  and  release  were 
executed  to  create  a  tenant  to  thej9fi0- 
cipe  in  a  recovery, and  the  lease  was  lost; 
it  was  held  to  be  a  case  to  which  the  re* 
lief  given  by  the  14  Geo.  2.  c.  20.  s.  5» 
applied.  Homes  v  Ailsbie,  T4  1816.  1 
Mudd.  551. 
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?42.  Equity  will  oblige  a  tenant  for 
life  to  deliver  deeds  to  the  heir,  confirm- 
ing the  life  estate ;  but  if  there  are  any 
mesne  remainders  in  tail,  as  long  as  there 
U  a  possibility  of  issue,  the  court  will  not 
order  them  to  be  taken  out  of  the  hands 
of  the  tenant  for  life.  Joy  ▼•  Joy^  2  Eq. 
Ah.  284.  pi.  4. 

243.  If  deeds  are  deposited  with  A. 
by  mortgagor  and  roort|;agee,  before  the 
condition  broken ;  A.  is  trustee  for  the 
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mortgagor,  afterwards  for  mortgagee;  and 
if  A.  deliver  them  to  the  mortgagee,  equi- 
ty will  not  decree  them  to  be  delivereo  to 
the  mortgagor.  Anon.  2  Eq.  Ab.  284.  pi.  3. 
244.  If  an  heir  at  law  brings  a  bill  for 
deeds  and  writings  against  the  widow  of 
his  ancestor,  he  must  establish  ber  join^ 
turc,  though  it  was  made  after  the  mar- 
riage, and  not  pursuant  to  any  marriage 
articles,  but  parely  voluntary.  ^  Towers  v» 
Davysf  M.  1687.  1  Vera.  479- 
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245*  If  two  persons  claim  und^r  tho 
tame  settlement,  the  court  will  order  it 
to  be  brought  into  court  that  both  parties 
may  use  it  and  take  copies.  Banbury  v. 
Briscoe,  H.  1681.  2  Ch.  Ca.  42.  Vide 
Wright  V.  Plumptre,  3  Madd.  481. 

246*  Plaintin  was  a  remainder-man  in 
tail,  in  a  voluntary  settlement,  and  the 
bill  was  for  a  discovery  uf  the  deed ;  but 
it  appearing  to  the  court,  that  the  in  tail 
was  discontinued,  the  court  would  not 
relieve*.  BMiy  v.  Berry,  H.  1688.  2 
Vern.  35. 

247*  Bill  to  discover  whether  in  a 
mortgage  made  by  A.  to  6.  which  had 
been  assigned  to  defendant,  there  was 
not  some  trust  for  the  benefit  of  plaintiff. 
Defendant,  by  answer,  denied  that  there 
was  any  trust  declared  for  him.  Upon 
Implication,  the  question  was,  whether 
defendant  was  obliged  to  produce  the 
deed.  The  court  would  not  compel  him 
to  produce  it,  saying,  that  by  this  method 
ail  purchasers  might  be  blown  up.  Hall 
V.  Atkinson^  M.  1704.  2  Vern.  463.  'i  he 
reporter  adds  a  quare  to  this. 

24o.  If  a  conveyance  is  made  witli  a 
power  of  revocation,  and  afterwards  is 
revoked,  he  to  whom  tho  inheritance 
belongs,  may  compel  the  deed  to  be  de- 
livered up  to  him  to  be  cancelled,  because 
the  deed  of  revocation  may  be  lost,  and 
then  it  is  unreasonable  the  other  deed 
should  be  standing  out.  Anon.  £.  1705.. 
Cilb.  Eq.  Rep.  1. 

249*  I.  S.  lent  money  on  a  bad  secu- 
rity, which  his  lawyer  advised  him  was 
good  ;  if  it  prove  bad,  and  he  has  notice 
that  another  made  title  to  it,  he  must  de- 
liver up  all  the  writings,  except  the 
mortgage  deed,  for  in  that  there  may  be  I  none,  unless  he  claims  under  some  deed 


and    evidences    relating   to    the  estat^r* 
Reeves  v.  Reeves,  H.  1725.  9  Mod.  128. 

252.  On  a  bill  for  a  commission  to  as- 
certain the  boundaries  of  a  manor,  an  is* 
sue  was  directed  to  try  what  land^  were 
in  defendant's  possession.  But  00  an 
appeal,  this  decree  was  reversed,  and  a 
commission  of  enquiry  directed,  with  a 
previous  inspection  of  all  deeds.  JRotCMe 
V.  Barker^  E.  1725.  3  Bro.  P.  C.  180. 

253.  Bill  by  one  co-heir  against  an* 
other,  who  set  up  testator's  will  in  bis 
favour,  but  acknowledged  the  deeds  to 
be  in  his  hands.  He  shall  produce  the 
deeds  to  plaintiff,  though  the  validity  of 
the  will  has  not  yet  been  tried  at  law. 
Floyerv.  Sydenham,  M.  1725. 9  Mod  99- 

2  Ch.  Ca.  4.     Sel.  Ch.  Ca.  2. 

254.  An  order  made  at  the  Rolls,  that 
defendant  might  inspect  a  deed  proved 
in  the  cause,  and  referred  toby  the  de- 
position, as  being  part  thereof,  was  dis- 
charged by  Ld.  Ch.,  for  that  defendant 
before  hearing  must  not  see  the  strength 
of  the  case,  or  any  deed  to  pick  holes 
in  it.  Davers  v.  Davers,  E.  1727.  2  P.. 
W.  410.  Vide  Hodson  r.  Ld.  Warring- 
ton,  3  P.  W.  35. 

355.  Defendant's  witness  proved  a 
deed,  and  referred  to  it  in  his  deposition. 
Plaintiff  cannot  compel  defendant  to  pro- 
duce the  deed  at  the  hearing,  the  refer- 
ence not  making  it  part  of  the  deposition. 
Hodson  V.  E,  of  Warrington.  11.   1729. 

3  P.  VV.  34.  Queer e  tamen  ?  says  the 
ediicr.  Et  vide  Bettison  v.  Farringdon. 
3.  P.  W.  364. 

256.  It  is  but  a  slight  equity  for  an 
heir  at  law  to  say  he  wants  writiiigSy 
when  his  title  as  heir  stands  in  need  of 


a  covenant  for  payment  of  the  mortgage 
money.  Opie  v.  Godolphin,  M.  1720. 
Pre.  Ch.  548. 

250.  A  peer,  disinherited  by  his  an- 
cestors is  entitled  to  the  favour  of  the 
court  to  have  the  family  deeds  brought 
before  the  master,  to  see  whether  any 
thing  can  be  discovered  for  his  advan- 
tage.   Ld.  Ch.  said,  it  was  ingratitude  to 


of  intail  concealed  by  a  widow  or  ex- 
ecutor. Tanner  v.  Wise,  er  Morse,  T. 
1734.  3  P.  W.  296.  Ca.  temp.  Tdb. 
284. 

257.  A.  died  seised  of  lands,  which 
descended  upon  B.  and  C.  in  co-parce- 
nary. B.  died  before  receipt  of  rent  or 
partition,  and  his  widow  brought  a  bill, 
to  have  her  dower  assigned,  suggesting* 


the  crown  for  a  peer  to  devise  the  estate    that  C.  had  all  the  title  deeds :  Held, 


aa^y  from  the  honouW    Earl  of  Suffolk 
V.  Howard,  T.  1723.  2  P.  W.  177. 

251.  A  bill  to  compel  trustees  to  en- 
ter to  preserve  contingent  remainders,  is 
of  the  first  impression,  for  their  title  Is 
merely  at  law ;  bat  every  remainder-man 
oath  «  right  to  the  aid  of  equity,  to  com- 
pd  persons  to  bring  into  court  the  deeds 


that  the  widow  shall  be  relieved.  Moor 
V.  Black,  T.  1735.  Ca.  temp.  Talb.  126. 
258.  Plaintiff  claimed  by  virtoe  «f  a 
remainder  in  tail,  expectant  on  tenant 
in  taiPs  dyings  wiabout  issue,  and  was  tha 
heir  male  of  the  family.  Defeodanu 
were  sisters  and  h^ira  |[aaeral  of  the  te- 
nant in  tail,  and  by  their  answer  showed 
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that  tbeir  brother,  the  tenant  in  toil, 
sufiered  a  recovery,  declaring  the  use  to 
himseiria  fee,  and  referred  to  the  deeds 
in  tbeir   custody*     The    court   ordered 


prayed  was  the  first   application  of  th|^ 
kind.     Pyncent  y.Pjfncent,  v.  M.  1747. 
3  Aik.  571. 
^65.  Where  an  heir  at  law  admits  the 


that,  before  the  hearing  defendants  should  will  by  bis  anwer,  and  only  says  he  i$ 


leave  with  thbir  clerk  in  court  the  deeds 
inakiog  the  tenant  to  the  pracipey  and 
leading  the  uses  of  a  recovery.  liettison 
V.  FarringdanyT.  1735.  3  P.  W,353. 

259.  Though  the  court  will  qrder  title 
deeds  to  be  deposited  in  tlie  case  of  a  re- 
mainder-man, whose  estate  is'  expectant 
on  a  mere  tenancy  for  life,  yet  it  is  never 
4one  where  plaintifTs  interest  is  more 
remote*  Ivy  v.  Ivy^  £.  1738.  1  Atk. 
431.  Vide  Ld.  Lcmpster  v.  Pomfret, 
Amb.  154.  Southby  r.  Stonehouse, 
"2  Ves.  6 1 2.  Ford  v.  Peering,  1  Ves. 
jun.  72.  77.  Smith  v.  Cooke.  3  Atk.  382. 

270.  A  jointress  had  her  own  part  of 
the.  marriage  settlement  in  her  custody, 
and  became  possessed  of  her  husband's, 
as  liis  executrix  ;  on  motion,  she  was  or- 
dered to  produce  it  to  the  clerk  in  court, 
bat  not  to  deliver  it  up,  that  being  the 
very  end  of  the  bill.  Aston  v.  Aston^  H. 
3L745.  3  Atk.  302. 

261.  A  jointress  or  a  purchaser  ought 
to  produce  their  deeds,  to  see  if  the 
lands  they  claim  are  comprised  therein. 
S.C. 

262.  A  remainder-man  in  tail,  or  a  re- 
versioner in  fee,  may  go  into  equity  to 
have  the  title  deeds  secured  for  his  bene- 
fit,  thoagfa  an  esUite  for  life  is  standing 
out.  Smith  V.  Cooke,  T.  1746.  3  Atk. 
382. 

^63.  A  jointress  is  not  obliged  to 
briDg  her  jointure  deed  into  court,  un- 
less the  party  requiring  will  confirm  it, 
but  she  must  deliver  in  a  schedule  of  the 
deeds  she  has.  Petre  v.  Petre,  E.  1747* 
3  Atk.  511.  Et  vide  Chamberlain  v, 
Knapp,!  Atk.  52.  Ld.  Portsmouth  v. 
Lady  Effingham,  1  Ves.  430.  Leach  v, 
Trotlope,  2  Ves*  662.  Senhouse  t7. 
Earl,  wid*  450.  Ford  o.  Peering,  1  Ves. 
jun.  76. 

264.  But  where  a  son  remainder-man 
JO  tail,  under  a  settlement  made  by  his 
greadfather,  in  which  the  father  was 
levant  for  life  Without  impeachment  of 
waste,  preferred  a  bill  to  have  the  title 
deeds  brought  into  court,  Ld.  Hard' 
wide  refus^  to  direct  it,  observing,  that 
^sovie  third  person  and  a  secure  place, 
agpreed  upon  by  the  parties,  would  be  a 
much  more    proper  j*epository    than   a 


the  heir  of  the  testator,  that  is  not  suffi- 
cient to  entitle  him  to  the  inspection  of 
the  title  deeds  and  writings  belonging  to 
the  estate,  especially  if  he  does  not  point 
out  what  deeds  he  wants.  Potter  v.  Pot'- 
toTf  T.  1749.  3  Atk.  719. 

266.  As  an  iieir,  before  he  h^is  esta* 
blished  his  title  at  law,  may  go  into 
equity  to  remove  terms  out  of  his  way, 
so  he  may,  for  the  production  and  inspec- 
tion of  deeds  and  writings.  Harrison  v. 
Southcotej  T.  1751. 1  Atk.  546. 2  Ves.  389. 

267*  Where  a  defendant,  by  answer, 
sets  up  a  title  inconsistent  with  plaintifi^e 
claim,  plaintifi* cannot  in  equity  oblige  hin| 
to  discover  his  title  deeds  ;  secus,  if  bill 
charges  that  deeds  relating  to  plaintifi^y 
tide.  Buden  v.  DorSy  T.  1752. 2  Ves.  445. 

268.  A  disinherited  heir  may  brinz 
a  bill  for  the  inspection .  of  deeds  ana 
writings,  but  there  is  no  pretence  that 
he  shall  pay  costs,  unless  ne  appears  to 
have  no  title,  and  continues  to  molest  de- 
fendant. Leman  v.  Alie,  H.  1753.  Amb. 
163.  Vide  Shales  v.  Barrington^  I  P.  W. 
481. 

269.  The  court  will  allow  a  tenant  for 
life  to  have  possession  of  the  title  deeds 
except  where  they  have  been  'brought 
into  court  Tiinder  lan  order)  for  safe  cus- 
tody. Wdfb  V.  Ld.  Lymineton,  1  17^7* 
1  Eden  8.  Such  applications  by  a  tcU 
naut  for  life  have  been  granted,  Dun« 
combe  f .  Mayer,  8  Ves.  320.  Churchill 
V.  Small,  and  Knott  «.  Wise,  cited  Sb. 
In  Hicks  v.  Hicks,  ,2  Dick.  650.  Ld. 
Kenyon  is  reported  to  have  refused  such 
an  application,  but  no  such  order  was 
found  :  and  it  is  said  in  1  Ves.  jun.  77* 
that  it  stood  over  to  look  for  cases.. 
Ed.  (n.)— One  having  a  freehold  interest 
has  prima  facia  rA  right  to  hold  the 
deeds.  Ford  v.  Peering,  I  Ves.  jun.  7^ 
Strode  v.  Blackbourne,  3  Ves.  229. 
Bowles  V,  Stewart,  1  Sch,  &  Lef.  209* 
But  the  court  has  often  deposited  the 
deeds  for  the  benefit  of  a  remainder-man 
expectant  after  an  estate  for  life.  Vido 
Joy  V.  Joy,  2  Eq.  Ab.  284.  Ivie  v.  Ivie^ 
1  Atk.  431.  Smith  v.  Cooke,  3  Atk.  382. 
Lempster  v.  Pomfret,  Amb«  154.  South- 
by  V.  Stonehouse,  2  Ves.  61%.  Fonf 
0.  Peering,  supra.    So,  in  the  case  of  a 


master,  and   he   added,   that  the  relief  ^ jointress  on  confirmation  of  her  joiAture. 
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Senhouse  r.  Earl,  2  Ves.  430.     Leacfa  |  decree.     Aston  v.  L(i.  BxeteTfT^lSOl^ 
9.  TroUope,  i6.  662.     Petre  v.   Petre,  6  Ves.  288.     Vide  Lady  Shaftesbury  tf. 


SAtk.  b\l.Ed.{u.) 

270.  Upon  a  bill  by  heir  at  law,  for 
discoveriDg  and  delivering  up,  or  depo- 
siting title  deeds,  against  persons  in  pos- 
itession  of  thenii  as  executors,  and  in 
possession  of  the  premises  by  agreement 
with  a  tenant  by  the  curtesy ;  plaintiff 
need  not  state  every  link  of  his  pedi- 
gree. Ford  V.  Peeringj  M.  1789.  1  Ves. 
jun.  72. 

277*  Whenever  a  plaintiff  has  esta- 
blished an  interest  in  any  instrument  in 
the  hands  ef  the  defendant,  he  is  in  ge- 
neral entitled  to  a  production  of  it. 
Smith  V.  Northumberland  D.y  E.  1787- 
1  Cox  363,  But  in  a  subsequent  case  it 
tvas  held,  that  he  can  only  claim  that 
right  where  his  interest  is  in  common 
i^ith  that  of  the  defendant.  Burton  v.  iVie- 
villef  E.  1790. 2  Cox  242.;  and  it  was  also 
held  that  a  statement  in  a  defendant's 
answer  of  the  contents  of  an  instrument, 
is  not  sufficient  for  the  production  with- 
out an  express  admission  that  the  instru- 
ment was  in  his  custody  or  power.  Ers- 
hine  v.  Btze,  E.  1790.  2  Cox  225. 

272.  A  plaintiff  claiming  under  a  deed, 
n^t  stated  particularly  by  him,  and  not 
particularly  and  explicitly  admitted  by 
the  defendant,  cannot  be  entitled  to  a 
judgflnent  or  decree  founded  upon  such 
deed  against  such  defendant,  without 
producing  and  proving  such  deed.  Ber- 
ncy  V.  Moorey  E,  1791.  2  Ridgw.  P.  C. 
823. 

27s.  The  court  will  not  order  a  plain- 
tiff to  produce  a  deed,  though  stated  in 
his  bill,  at  the  instance  of  a  defendant, 
before  hearing  ;  he  must  file  a  cross  bill. 
Anon.  E.  1792.  2  Dick.  778. 

874.  Bill  by  a  tenant  for  life  in  posses- 
sion, for  a  discovery  and  delivery  of 
title-deeds  ;  plea,  a  mortgage  in  fee  by  a 
^  former  tenant  for  life,  and  defendant  al- 
'  leged  himself  to  be  seised  in  fee  without 
notice.  Ordered  to  stand  for  an  answer, 
with  liberty  to  except,  8(rode  v.  Black' 
burne^T.  1796.  3  Ves.  2«2, 

275.  A  mortgagee  of  the  nnsettled 
part  of  an  estate  must  discover  the  boun- 
daries, and  the  title  deeds  are  incident 

'  to  the  possession  under  the  freehold  title. 
S.  C. 

276.  Motion  that  defendant  should 
produce  deeds,  &c.  at  the  trial  of  an 
ejectment  refused,  for  the  court  will  not 
aid  plakitiff  in  proceediag  at  law  without  a 


Arrowsmith,  4  Ves.  66. 

2T'7*  Upon  a  disputed  title  to  a  lease 
granted  by  a  corporation,  a  trust  beia^ 
set  up  against  the  lessee,  a  motion  was 
made  to  compel  the  corporation  to  pro- 
duce surrendered  leases,  counterparts  a^ 
renewed  leases,  dec.  after  a  subpoena  du" 
ces  tecum  had  been  ineffectually  served. 
Ld.  Ch.  expressed  his  surprise  that  the 
subpoena  had  not  been  obeyed,  and  said 
that  in  some  way  the  production  must  be 
enforced.    His  lordship  directed  the  mo- 
tion to  stand  for  judgment,  but  no  order 
was  made.     Cock  v.  8t,  Bartholomtw^s 
Hosp.  ChathamfH.  1803.  8  Ves.  138. 

278.  An  answer,  admitting  the  exeea* 
tion  of  a  power  of  attorney  to  collect 
debts,  and  craving  leave  to  refer  to  it 
when  produced,  is  not  a  ground  to  move 
for  the  production  of  such  power,  the  an  - 
swer  not  having  also  admitted  that  it  was 
in  the  possession  or  power  of  defendant. 
Darufin  v.  Clarke,  H.  1805.  8  Ves.  158. 

279*  Trustees  under  a  will,  and  the 
tenant  for  life  of  testator's  estate,  peti- 
tioned that  the  title  deeds  might  be  de- 
livered out  of  court  by  the  master  to  tha 
trustees,  to  whom  the  estate  had  been 
conveyed  to  the  uses  of  the  will.  In 
support  of  the  petition,  the  orders  in 
Webb  V.  Webb,  T.  1757.  (l  Dick.  298.) 
and  Churchhill  v.  Small,  T.  1769-  (S 
Ves.  3?2.  n.)  were  produced,  and  Knoit 
V.  Wise,  E.  1780.  was  mentioned,  in 
which  Ld.  Thurlow  said  that  a  remain* 
der-man  had  not  any  action  at  law,  nor 
any  equity  to  take  the  deeds  out  of  the 
hands  of  the  tenant  for  life.  Upon  these 
authorities  Ld.  Ch.  made^  the  order. 
Buncombe  v.  Mayer,  E.  1803.  8  Ves. 
320.  Vide  Ford  v.  Peering,  1  Ves.  jun. 
76,  77. 

280.  Tenant  in  tail  in  possession  un*- 
der  a  marriage  settlement,  filed  his  bill 
for  a  discovery  and  delivery  of  the  title 
deeds.  Defendant  pleaded  a  mortgage 
by  the  tenant  for  life,  alleging  himself  to 
be  seised  in  fee,  and  in  possession  of  the 
premises  and  deeds  as  apparent  owner  of 
the  estate.  Plea  allowed,  upon  the  rule 
that  a  court  of  equity  will  give  no  assist- 
ance against  a  purchaser  for  a  valuable 
consideration,  without  notice.  Walhoyn 
V.  Lee,  M.  1803.  9  Ves.  24.  See  tlm 
case  more  at  large,  post^  tit.  Vendor^  u 

281.  Where  l^nds  have  been  taken  for 
the  service  of  goveroment^   under  the 
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^ilatute  44  Geo.  3.  c.  95.  and  an  applica- 
doa  is  made  to  the  court  of  Exchequer 
to  lay  out  the  purchase-moDey  in  govern- 
ment securities,  to  the  uses  of  a  certain 
willy  that  will  must  be  produced  in  court; 
attested  by  one  of  the  subscribing  wit- 
nesses on  affidavit,  for  the  court  will  not 
make  an  order  upon  production  of  the 
probate  only.  £7xp.  Templar^  an  Infant^ 
M.  1804.    2  P.  Smith,  90. 

282.  Upon  petition  the  court  ordered 
the  proceedings  under  a  commission  of 
bankrupt  which  had  been  superseded,  to 
be  produced  at  the  hearing  of  a  cause' in 
Chancery  in  Ireland,  not  as  a  matter  of 


course,  but  with  a  view  to  extract  evi- 
dence from  the  banlirupt's  examination ; 
and  Ld.  Ch.  said,  where  the  papers  are 
of  record  io  another  court  of  justice,  this 
court  say 8;  if  they  would  be  evidence, 
they  shall  be  used  at  the  hearing,  saving 
all  just  exceptions,  but  in  that  instance 
the  determination  is  upon  the  production 
in  this  court  of  papers,  for  which  the 
party  can  apply  to  the  other  court  de 
jure.    Exp.  Bemal,  M.  1805.     11  Ves. 

557. 

283.  Bill  to  have  a  deed  which  formed 
m  dood  over  a  title  delivered  up,  it  being 
fraudulent  and  void  at  law  as  made  in 
contemplation  of  bankruptcy.  Defendant 
demurred.  Demurrer  over-ruled.  Hay- 
ufoad^.J}in$daley  T.  1810.  17  Ves.  HI. 
Vide  Colman  v.  Sarrell,  1  Ves.  jun.  50. 
3  Bi9f  C.  C.  12.  contra. 

284.  A  bill  does  not  lie  by  a  purchaser 
from  a  contingent  remainder-man,  for  an 
inspection  of  title  deeds  in  the  hands  of 
tenant  for  life  (ut  semble.)  Noel  v.  Ward, 
£.1816.     1  Madd.  322. 

285.  Plaintiff  claimed  to  be  tenant  in 
common  with  defendant,  under  a  settle- 
ment which  he  stated  in  his  bill,  but 
which  he  represented  himself  as  incapa- 
ble of  setting  forth  with  certainty,  the 
same  being  in  defendant's  possession : 
general  demurrer  to  a  bill  of  discovery 
over-ruled,  and  the  settlement  ordered  to 
be  produced.  Wright  v.  JPlumptre,  M. 
1816.     3  Madd.  481. 

286.  On  a  bill  to  set  aside  a  partition 
on  the  ground  of  inequality,  and  for  a 
flew  partition,  plaintiff  stated  a  valuation 
and  estimate,  the  gross  result  of  which, 
without  pMrticulars,  was  contained  in  a 
achedule  to  the  bill*  Defendant  by  his 
answer  denied  the  accuracy  of  the  valua- 
tion, but  alleged  that  he  was  unable  to 
set  forth  in  what  particulars  it  was  inac- 


curate, by  reason  of  such  omission, 
whereupon  defendant  moved  for  a  pro- 
duction of  the  valuation  and  papers,  &c* 
relating  thereto ;  but  the  court  dismissed 
the  application  with  costs,  observing, 
that  where  a  defendant  seeks  the  pro- 
duction of  deeds,  &c.  stated  to  be  in  the 
plaintiff's  possession,  the  usual  course  is 
to  file  a  cross  bill,  but  in  such  a  case  as 
the  present  no  order  could  have  been  ob- 
tained. Micklethwaitey.MoorefT.lSiT* 
3  Meriv.  292. 

287.  Plaintiff  moved  for  the  prodac- 
,tton  of  a  deed  alleged  to  be  in  posses* 
sion  of  defendant  as  tenant  in  cummoa 
with  him,  but  as  h  appeared  that  defend- 
ant had  sold  his  share,  and  was  in  pos- 
session of  the  deed  in  question  only  as 
mortgagee  from  the  purchaser,  the  court 
refused  the  motion,  for  a  mortgagee  has 
no  right  to  show  the  title  of  his  mortga- 
gor. Lambert  v.  Rogerg,  T.  1817.  S 
Meriv.  489. 

288.  Plaintiff  shall  have  the  produce 
tion  of  documents  referred  to  in  the  an* 
swer,  and  admitted  to  be  in  defendant's 
custody,  though  an  injunction  obtained 
by  plaintiff  had  been  dissolved,  on  the 
ground  that  the  contract  which  he  sought 
to  enforce  was  illegal,  for  the  court  con* 
aiders  documents  referred  to  as  part 
of  the  answer.  Evans  v.  Richard,  H. 
1818.  1  Swanst.  7*;  for  the  practice  ia 
such  cases,  see  the  several  authorities  re- 
ferred to  in  a  note. 

289*  One  executing  a  deed,  the  object 
of  which  is  to  defraud  the  law,  cannot 
come  into  equity  to  huve  it  set  aside ; 
therefore  if  A.  convey  an  estate  to  B.,  in 
order  to  give»  him  a  qualification  to  kill 
game,  and  for  a  nominal  consideration 
only,  equity  will  not  compel  a  re-con- 
veyance, oven  though  the  deed  has  never 
been  made  use  of.  Roberts  v.  Roberts^ 
H.  1818.  Dan.  l43.  Vide  Curtis  v. 
Perry,  6  Ves.  747. 

290.  In  a  bill  against  executors,  the 
plaintiff  stated  two  promissory  notes  by 
testator,  for  securing  the  same  sum  on 
an  affidavit  of  one  of  the  executors,  that 
he  had  seen  one  of  the  notes,  and  ob« 
served  circumstances  on  the  face  of  it 
tending  to  impeach  iu  authenticity,  and 
that  the  second  note  had  been  produced 
by  plaintiff  for  payment  iu  a  foreign 
country,  and  also  stating  the  defendant's 
belief^  that  before  answer,  he  ought  to 
have  an  inspection  of  the  second  note, 
i!.at  his  auswer  m'lgh^  meet  the  caso,  a 


4» 


DEEDS  V. 
J^far  Infpeciion  of^  utHng  an/de^  and  Okivery  up  ef^  DeftZf . 


mdtioii  tbat  defendants  should  not  be 
called  on  to  answer  till  a  foitnight  after 
the  second  instrument  should  be  pro- 
duced, granted.  Princess  of  Wales  v. 
Earl  of  Liverpool  and  Count  Munster^ 
£.  1818.  1  Sviranst.  ll4«  1  Wils.  113. 
I^ifteen  months  having  afterwards  elapsed 
vitbont  any  production,  it  was  ordered 
(on  defendant's  motion)  that  bill  should 
be    dismissed,    unless    the    instrument 


should  be  produced  by  a  given  day,  whicti, 
order  was  afterwards  made  absolute.  S. 
C.    T.  1819.     2  Wils.  29. 

291.  Defendant  admitted  by  her  an- 
swer, that  at  a  time  past  she  bad  a  deed 
in  her  possession.  On  motion  for  pro- 
duction, held,  that  this  was  not  an  ad- 
mission that  she  had  then  the  deed  in  her 
power,  ffeeman V* Midland^T* IS19*  4 
Madd.  391. 


DESCENT. 


Lands  cannot  ascend  from  the  son  to 
the  father,  but  shall  rather  escheat;  and 
(hough  the  law  will  not  allow  one  of  the 
half  blood  to  be  heir,  yet  there  is  no 
solid  reason  for  it,  for  the  uncle  is  not  only 
more  remote,  but  he  has  none  of  the  mo- 
thers's  blood. (a)  And  equitable  estates 
shall  be  guided  by  the  same  rules  of  de- 
scent as  legal  estates,  which  rules  are 
pow  so  plain  that  there  are  very  few  dis- 
putes about  them.     Cowper  v.  Cowper^ 


M.  1734.    2  P.  W.  734.     (a)  Fide  Col- 
liqgwood  i;.  Pace,  1  Vent.  424. 

,  Purchaie,  as  contra-distinguished  from 
Descent,  tide  tit.  Purchase^  ii« 

Assets  by  descent  in  the  bands  of  an 
heir,  and  how  far  an  heir  shall  be  bound 
by  ihe  contracts  of  his  ancestor,  vide  tit* 
Executor f  iv.  Heir^  i.  ii. 

Descendible  froehold,  vide  tit.  £s- 
tatef  V. 


DEVISE. 

I.  What  shall  he  established  in  Equity  as  a  good  WUl  to  dispose  of  a  real 
Estate  under  the  Requisites  of  32  Hen.  8.c.  1.  and  29  Car.  2.  c.  3. ; 
and  herein  of  the  Rtpuhlication  and  Revocatitm  of  such  a  Will  or 
Devise^  and  furthermore  of  Lands  purchased  after'making  a  Will  of 
real  Estate. 
IT.  Who  are  capable  to  devise^  and  of  what  Estate  or  Interest  in  the  Deviser 
he  may  dispose  by  WiUy  and  herein  of  the  Devise  of  a  Trust  Estate. 

III.  Who  are  capable  to  take  as  Devisees  under  the  Words  of  a  Witt.(B,)     Of 

the  Construction  of  the  Words  of  a  Devise  ;(b)  and  herein  of  vota 
Devises ;  whether  as  being  a  Disporitwn  of  what  ihe  Law  already 
gives^{t)  or  the  Policy  of  the  Law  will  not  admit  ;(d)  or  whether  for 
uncertainty  in  the  Description  of  the  Person  to  take  or  the  Estate  de» 
vised;  and  who  shall  be  the  Taker  in  Cases  of  an  imperfect  Descrip* 
iion.{ey 

IV.  Where  a  Devise  is  rendered  void  by  the  Death  of  the  Devisee^  in  the  Lifk" 

time  of  the  Devisor. 
V.  WTiat  Words  in  a  WiUwUlpass  an  Estate  in  Fee. 
VI.  What  Words  will  pass  an  flstate  Tail. 


DEVISE  I.  m 

yiL  What  Wards  toitt  pass  an  Estate  for  Life. 
YIU.  What  Words  vnU  create  a  Joint  Tenancy^  and  what  a  Tenancy  m 

Cotnfuon* 
'^  1X4  Of  Devises  by  Implication. 

X.  Of  Devises  of  Land  on  Condition  or  Contingency ,  ttith  Remainders 
over^  and  herein  of  the  Words  by  which  an  Estate  in  Reversion 
uoUl  passy  as  also  the  Rest  and  Residue. 
XI.  Of  executory  Devises^  their  Nature  and  general  ^uaUties^  as  distin- 
guished  from  Contingent  Remainders.     Of  executory  Devises  of 
Lands  of  Inheritance  ^  where  the  Disposition  of  the  Testator^ s  whoh 
Dbe-simple  is  qualified  by  some  Contingencyt  upon  which  tiie  Estate 
devised  is  limited.     Where  a  future  Estate  is  devised  to  arise  at  a 
Time  or  upon  a   Contingency  certaiUj  withoi^t  limiting  any  tmme-* 
diate  Freehold^   and  herein  of  executory  Devises  of  Terms  for 
Years  to  the  Devisee  for  Life^  with  Remainders  over. 
Xn,  Of  Devises  of  Land  for  Payment  of  Debts  and  Legacies.     Of  the 
Words  by  which  a  real  Estate  is  charged  therewith  ;  and  herein  of 
Matters  controverted  and  Questions  arising  between  the  Devisee  and 
personal  Representative^  and.  of  the  Cases  where  the  Devisee  shall 
have  the  Aid  of  the  personal  Estate  to  exonerate  him. 
XIIL  Of  the  Devise  of  ^n  Estate  in  Mortgage^  and  where  the  Devisee  shall' 

or  shall  not  take  cum  onere. 
XIV*  Where  a  Devise  shall  or  shall  not  be  construed  as  a  Satisfaction  of  a 
Sum  due. 
XV.  Of  Fraudulent  Devises. 
XVI.  Of  the  Jurisdiction  of  the  Courts^  touching  the  Validity  of  Witts  of 
Landy  and  in  Matters  of  Devise^  and  herein  of  the  Admissibility 
of  Parol  Averment f  and  Parol  Evidence. 
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What  shaUbe  established  in  Equity  as  a  good  WiU  to'dispose  of  a  real  Estate 
under  the  requisites  of  32  Hen.  8.  c.  1.  and  29  Car.  2.  c.  3. ;  and  herein  of 
the  Repttblication  and  Revocation  of  such  a  Will  or  Devise^  and  further* 
more  of  Lands  purchased  after  making  a  Will  of  real  Estate. 


1.  If  A.  articles  to  purchase Jandsy  but 
before  the  conveyance  devises  all*  his 
land  to  be  sold  to  pay  debts  and  legacies, 
the  lands  will  pass,  though  he  was  not 
seised  at  the  making  of  his  will,  neither 
did  he  re-publish  it.  S,o,  if  A.  devises  all 
his  lands  for  payment  of  his  debts,  and 
then  purchases  Und,  equity  will  decree 
a  sale  of  that  land,  though  there  were  no 
precedent  articles.  Prideauzv.  Gibbon^ 
T.  1684.  2  Ch.'Ca.  144.  So,  if  A. 
buys  copyhold  lands,  and  dies  before 
admittance,  having  first  devised  all  bis 
copyholds  to  T.  S.  the  copyhold  lands 
contracted  for  will  pass  by  the  will,  or 
in  any  case  if  there  are  articles  for  a  pur- 
chase, and  the  purchaser  makes  his  will 
aftd  dies  before  conveyance,  the  lands 


shall  pass  in  equity.  Davie  y.  Bead' 
sham^  T.  1640.  1  Ch.  Ca.  39.  Et  vide 
post. 

2.  Where  Iand»  were  devised  to  A. 
and  afterwards  to  B.  by  the  same  wili| 
it  was  held  that  the  kst  clause  shall  sot 
revoke  the  first,  but  they  shali  be  joint 
devisees.  DiU^  in  Fane  v.  Fane^  IL 
1681.  iVern.  30. 

S.  A  will  in  Dutch  or  in  Latin,  whick 
concerns  land  in  Englandi  must  be  so 
framed  as  to  pass  an  estate  according  ta 
the  rules  of  our  law.  Bavey  v.  Smithy 
M.  1682.  1  Vern.  85.  N.  B.  The  Dutch 
never  use  the  word  ^^  heir." 

4.  A  mortgage  was  made  after  a  vo- 
luntary settlement,  with  a  power  of  re- 
vocatiotti  and  a  will  in  confinnaiioo  of 
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f uch  settlement ;  the  mortgage  is  a  revo- 
csdionpro  ianio  only.  Perkins  v,  WaUcery 
M.  1682.  1  Vern.  97>  Yurk  v.  Stone^ 
3  Sa]k.  158. 

5.  A  man  devised  lands  in  fee,  aqd  then 
leased  the  same  l^nds  for  years  to  a  third 
person;  this  is  a  revocation  only  pro 
ianto.  S.  C.  Vide  Coke  v.  Bullock,  2  Cro. 

49. 

6.  J.  S.  seised  in  fee,  hy  trill  in  March, 
1682,  devised  the  lands  in  question  to 
J.  P*  for  life,  remainder  to  defendant  in 
fee.  This  will  was  proved  by  several 
witnesses,  one  of  wf^m  deposed  that 
J,  S.  made  two  subsequent  wills,  and  a 
minister  proved  that  she  burnt  a  will 
in  Dec.  1685.  Then  plaintiffs  produced 
another  will,  made  by  J.  S.  at  Christmas 
1685,  attested  by  three  witnesses,  but 
not  in  the  presence  of  J.  S.,  so  that  though 
it  might  Dot  be  a  good  will  to  dispose  ef 
the  estate,  yet  it  was  insisted  to  be  a 
good  relocation  of  the  other,  as  a  writing 
sufficient  for  that  purpose  within  the  6th 
section  of  the  29th  Car.  2.  c.  3.  of  frauds. 
The  case  of  Sir  G.  Sheers  (a)  was  then 
mentioned,  whose  will  was  carried  out  of 
the  chamber  where  he  then  was,  into  a 
lobby,  and  signed  there  by  the  witnesses, 
but  one  of  them  swore  that  there  was  a 
window  out  of  that  room  to  bis  chamber, 
through  which  the  testator  might  see  the 
witnesses  as  he  lay  in  bed,  and  this  was 
adjudged  a  good  attestation  within  the 
statttt<>.  The  jury  found  a  special  verdict, 
that  J.  S.  being  seised  in  fee,  did,  on 

^Sth  March,  1682,  make  her  will,  and 
devised  the  lands  td  supra  ;  that  on  25tb 
Dec.  1685,  she  caused  another  writing  to 
be  made,  purporting  to  be  her  will,  which 
was  signed,  sealed,  and  published  by  her 
in  the  presence  of  three  witnesses,  in  the 
chamber  where  she  then  was,  and  where 
she  continued  while  the  witnesses  sub- 
scribed their  names  in  the  hall,  but  that 
she  could  not  see  them  so  subscribing. 
Upon  argument,  tite  question  was  upon 
the  construction  of  29  Car.  2.  c.  1.  s.  G. 
whether  this  writing,  purporting  to  be  a 
^illywas  a  revocation  of  the  former?  It 
was  insisted  that  the  want  of  witnesses 
did  not  make  the  last  will  void  in  itself, 
but  only  quoad  the  lands  therein  devised, 
and  that  it  had  Its  operation  as  to  all 
other  purposes,  and  that  It  must  therefore 
he  a  revocation  of  the  former.  (5) 
Vpon  this  argumetit  the  court  gave  judg- 
ment for  the  defendants,  diat  the  second 


will  must  be  a  good  will  in  all  circum* 
stances  to  revoke  a  former  will.  Eggh^ 
stone  and  another  v.  SpeJte  alias  Petit^ 
M.  1689.  3  Mod.  258. 1  Show.  89.  Carth. 
79.  Comb.  156.  Holt  222.  {a)  NoU^ 
Sheers'  Ca.  2  Salk.  688.  Carth.  81,;  and 
1  £q.  Ab.  403.  pi.  8.  and  adjudged  E. 
1687,  in  C.  B.  on  a  feigned  issue.  The 
court  there  said  that  the  statute  required 
attestation  in  the  testator's  presepce,  to 
prevent  obtruding  another  will  in  place 
of  the  true  one.  It  is  enough  if  the  tes- 
tator might  see ;  it  is  not  necessary  that 
he  should  actually  see  them  signing,  for 
at  that  rate  if  a  man  should  but  turn  his 
back  or  look  off,  it  would  vitiate  the  will. 
Here  the  signing  was  in  view  of  the  tes- 
tator, he  might  have  seen  it,  and  that 
is  enough;  so  if  testator  being  sick 
should  be  in  bed  and  the  curtain  drawn. 
The  same  point  was  determined  in  Davy 
V.  Smith,  3  Salk.  395.  and  in  Casson  v. 
Dade,  1  Bro.  C.  C.  99.  where  the  testa- 
trix could  see  her  will  attested  through 
the  windows  of  her  carriage,  and  of  an 
attorney's  office,  but  if  it  appear  that 
the  testator  could  not  see  the  witnesses 
attest,  the  will  is  void,  tl\oogh  they  retire 
for  the  purpose  at  his  request.  .  Vide 
Broderick  v.  Broderiek,  1  P.  W.  239. 
Mackell  e.  Temple.  2  Show.  288.  Long- 
ford V.  Eyre,  1  P.  W.  740.  Carter  v. 
Price,  Dougl.  241.  Hands  r.  James, 
Com.  Rep.  531.  and  Onions  n.  Tyrer, 
1  P.  W.  343.  which  see  post^  with  notes, 
vide  also  Ellis  v.  Smith,  cor.  Hard' 
uficke^  C.  {cum.  assist.)  in  1754.  1  Ves. 
If.  where  a  will  subscribed  by  three  wit- 
nesses, before  whom  testator  declared  it 
to  be  his  will,  but  did  not  sign  it ;  such 
declaration  was  held  equivalent  to  a  sign- 
ing before  them,  and  such  will  good  within 
the  5th  section  of  the  statute  of  frauds^ 
and  held  also  a  good  will  of  revocation 
within  the  6th  section.  (A)  This  was  con- 
tended to  be  agreeable  to  the  resolution 
of  the  Judges  in  former  times,  for  there 
bcAng  nothing  in  the  statute  of  wilb  (32 
H.  8.  c.  1.)  which  directs  what  shall  be  a 
revocation,  the  Judgrs,  in  Trevilian's  Ca» 
Dy.  143.  declared  that  ic  might  be  by 
word  of  mouth,  or  hy  the  very  intention 
of  the  testator  to  alter  any  thing  in  the 
will,  for  before  the  statute  of  frauds  very 
few  words  did  amount  to  a  revocation. 
If  lands  are  devised,  and  afterwards  a 
feoffment  is  made  of  the  same,  bnt  for 
want  of  livery  and  seisin  it'  is  defective^ 
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yet  this  h  a  revocation  of  a  wjU,  Ihoogb  |  whether  ownin^r  the  yubscription  to  be  bis 
the  feofTment  is  void      Vide  iMo.  429-     J  I  was  sofii:iftnt.     The  validity  of  the  will, 


Roll.  Ab.  6l4to  OiG. 

7*  A.  hiild  a  lease,  of  which  nine 
months  rem  lined  unoipired.  He  made 
bis  will  in  sickness,  and  devised  all  his 
interest  in  such  lea^e  to  B.  A.  recover- 
ing, renewed  his  lease,  and  republished 
his  will.  Rf5SoJved,  the  rea^weii  lease 
passed  bv  the  republication.  Atwft^  H. 
1690.  2'Freein.  il6.  Vide  Brett  v.  Rig- 
den,  Plowd.  341.  Arthuri^.  Bockenham, 
Gilb.  Dev.  165. 

.  8.  A.  devised  lands  to  trustees  to  pay 
debts,  ami  then  to  pay  his  wife  200/. 
per  ann,  for  life.  The  debts  bein»  nfter- 
wards  increased,  (for  great  part  of  which 
his  trustees  were  botind,)  testator  by 
deed  and  line,  in  which  his  wife  joined, 
conveyed  bis  land  to  the  said  trustees  to 
sell  to  pay  his  debts,  and  the  surplus  to 
be  paid  to  him  and  his  heirs :  this  is  no 
revocation,  but  only  pro  /aato^and  the 
wifo  shall  be  allowed  to  come  in  for  her 
200/*  per  ann*  (a)  and  the  other  legacies 
and  charges  $h«ill  take  place  if  siifiicient, 
and  if  not,  in  proportion.  Vernon  v. 
Jones,  M.  1G91.  2  Vern.  241.  Pre. 
Cb.  32.  2  Freem.  17*  Vide  Rider  v. 
Wager,  2  P.  W.  394.  Hartop  v.  Whit- 
more,  1  P.  W.  681.  (a)  Note.  Vernon 
has  added  a  aumre  to  this  decision,  but 
Ld*  Hardwickej  in  Sparrow  v.  ilardcas- 
lle,  3  Atk.  805.  has  settled  it,  by  affircung 
the  decision  to  be  right. 

9.  A  roan  made  a  will  of  lands  several 
years  before  the  statute  of  frauds,  attest* 
ed  only  by  two  witnesses.  The  testator 
lived  some  time  after  the  statute,  and  then 
died,  without  altering  his  will.  His  Ho* 
Bour  held  the  will  good  to  {hisb  the  lands  ; 
but,  being  importuned,  he  directed  an  is- 
sott  at  law.  Serjeant  v.  i^untis,  T.  1697. 
Pre.  Cb.  77. 

10.  Testator^s  will  was  written  with  his 
own  hand,  and  p'*'ilisbed  in  the  presence 
of  three  witnesses,  at  three  several  times, 
and  they  all  attested  it  in  his  presence, 
but  he  did  not  sign  it  in  the  presence  of 
the  second  witness,  but  only  owned  the 
signing  to  be  bis  hand,  and  desired  him 
to  attest  the  will  as  was  proved  by  that 
witness.  Ld.  Keeper  held  ^,  publication 
of  a  will  before  three  witnesses,  though  at 
three  several  times,  good  within  the  sta- 
tute, and  tliought  the  writing  the  will  with 
the  testator?s  own  hand,  a  sufficient  sign- 
ing within  the  statute,  though  not  sub- 
scribed or  8ea,led  by  him,  but*  doubted 
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however,  being  a  question  at  law,  bi* 
u(»rdship  r»rdered  it  to  be  tried.  Coofs  v* 
Parsons,  H.  1701.  Pre.  Ch.  184.  2 
Vern.-  469  Vide  Lemayne  v*  Stanley,  3 
Lev.  I.  Hoil  0.  Clark,  3  Mod.  218. — 
Longford  v.  ^yre,  I  P.  W.  74a  Dor- 
mer V  Thurland,  2  P.  W.  509.  Stone- 
house  V  Evelyn,  3  P.  W.  254.  Gryle  v. 
Gryle,  2  Atk.  176.  Orayson  v.  AtkinsoUi 
2  Ves.  454.     2  Sua.  1109. 

11.  L  S.  made  bis  will,  and  gave  5Q0t* 
to  bis  brother,  (whh  other  legacies,)  and 
devised  his  real  estate  to  E.  C.  and  her 
heirs;  afterwards  I.  S.  intermarried  with 
k1«  C.  and  died  leaving  her  privement  en- 
eient  with  a  son,  without  making  any  td* 
tersition  in  his  will.  Qnare^  whether  this 
alteration  in  the  testator^s  circiiffistanceg 
did  of  itself  amount  to  a  revocation  of  th« 
will  ?  Ld.  Keeper  was  clearly  of  opinion^ 
that  an  alteration  of  circumstances  might 
be  a  revocation  of  a  will  of  lands,  as  well 
as  of  personal  estate,  notwithstanding  the 
statute  of  fraeds,  which  extends  not  to  aa 
implied  revocation :  but  no  such  alteration 
appears  here,  for  no  injury  is  done,  and 
those  are  provided  for  whom  the  teiftator 
was  most  bound  to  provide  for.  Will  os- 
tablisbed.  Brown  v.  TkompsonjT.  1702. 
1  Lq.  Ab.  413.  pi.  15.  Vide  Cook  v. 
Oakley,  1  P.  W.  902.  and  the  cases  there 
referred  to  by  Mr.  Coz's  note ;  it  appears 
that  Wrightf  C.  S.  decreed  payment  of 
the  legacies* 

12.  A.  by  will  in  writing  duly  ezecated 
and  attested  by  three  witnesses,  devised 
a  copyhold  to  his  wife,  and  on  the  day  of 
his  death  directed  his  nephew  to  obliter* 
me  some  devises,  but  said  nothing  as  te 
the  copyhold  devised  to  his  wife,  and  tbett 
he  cansed  a  memorendom  to  be  written* 
that  he  had  examined  an4  approved  of 
the  will  so  obliterated  and  altered  by  bin 
nephew,  hut  he  did  not  repoblisb  it  ia 
the  presence  of  three  witnesses,  though 
he  ordered  ht»>  nephew  to  have  it  writteit 
out  fair.  However,  before  that  was  done 
he  became  delirieos.  This  was  held  e 
good  will,  and  the  copyhold  passed  there- 
by. Burkett  v.  Burkett^  C.  1705.  2 
Vern.  498. 

]d.>A«  devised  lands  to  his  son  B.  for 
99  years,  determinable  upon  three  livee^ 
and  charged  the  same  with  an  annuity  ef 
40/.  to  his  daughter  M.  The  testator 
afterward^,  for  a  fine  of  300/.  demised 
these  lands  to  S.  for  99  yeary,  determiH*. 
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ibie  on  three  other  lives,  reserviog  a 
yiBarly  rent  of  50/. :  Held,  that  the  de- 
mise to  S.  was  a  revocation  of  the  devise 
dtiring  the  contiooance  of  the  iease^  but 
not  of  the  annuity,  titere  being  rent 
enough  reserved  to  satisfy  that.  Vide 
Coeke  v.  Bullock,  Cro.  Jac.  49.  1  Roll. 
Ab.  6i6,  Hodgkinsfin  v.  Whood,  Cro. 
Car  23, 24.  Gardner  r.  Sheldon,  Vaugh. 
259.     Hall  V.  Dunch,  I  Vern.  329-  342. 

14*  If  a  man  devises  lands,  and  after- 
wards  mortgages  the  same  for  years,  and 
ihen  levies  a  fine  ntr  conusance  de  droit 
come  ceoy  &c.  this  will  be  a  revocation  ; 
but  if  there  had  been  a  fine  sur  coneessity 
it  had  revoked  only  pro  ianto.  Anon* 
£.  1707.  8  Vin.  Ab.  136.  pi.  lO.  2  Eq. 
Ab.  770.  pi.  5. 

15.  A.  devised  lands  by  a  will,  to  which 
there  were  no  witnesses,  and  afterwards 
made  a  codicil,  executed  in  the  presence 
of  three  witnesses.  The  wilt  is  void  os 
to  the  land,  and  the  codicil  will  not  sup- 
port it.  Att,  Oen.r.  BarnesyM.  1707.  2 
Vern.  598.  Pre.  Ch.  270.  Vide  Jenner 
v%  Elarpur,  Pre.  Ch.  389.  1  Salk.  l63. 
Adlington  o.  Cann,  3  Atk.  141.  Vide  9 
Oeo.  2.  c.  26.  The  editor  of  Pre.  Ch. 
siyi,  this  decree  was  reversed  in  parlia* 
ment,  and  he  refers  toone  Bro.  P,  C.  254. 
but  it  Is  not  to  be  found  there. 

I&  A  man  cannot  deviso  any  lands  to 
putt  by  his  will,  but  what  he  had  at  the 
time  of  making  or  publishing  it.  Bunter 
V.  C^oksy  M.  1707.  1  Bro.  P.  C.  199. 
therefore  after-purchased  lands  cannot 
l^ts.  Arthur  v.  Bokenham,  H.  17O8. 
11  Mod.  148* 

17.  A  will  written  on  nine  sheets  was 
sealed  by  the  testator,  who  signed  the 
draft  of  a  new  w4H  and  then  tore  off  eight 
4rftbe  seals  from  the  first  will ;  yH  the  first 
iiflH  was  held  a  good  Will  to, pass  the  real 
estate,  the  statute  not  requiring  all  the 
eheetsjo  be  sealed  ;  and  the  second  good 
to  pass  the  personal  estate  as  a  casus  omiS' 
gus  out  of  the  statQte.  Hyde  v.  Hydoj  H. 
1708.     3  Ch.  Rep.  155. 

1 8.  A  codicil  which  concerns  only  per- 
gonal legacies,  will  not  amount  to  a  re- 
poblication  of  a  will,  so  as  to  pass  lands 
purchased  after  the  making  of  the  will.-^ 
Btrode  v.  Russell,  M.  17O8.  2  Vern.  625. 

19.  A.  by  wiH  gave  lands  to  JiS*  and 
having  afterwards  purchased  other  lands, 
lie  on  his  deaih-hed  desired  B.,  his  heir 
M  law,  not  to  hinder  J.  S.  from  enjoying 
ifae.new  purchased  lands,  though  he  had 
4iot  by  jmy  writing  declared  the  trust  for 


J.  S.  B.  suffered  J«  S.  to  enjoy  the  lands 
eleven  years,  and  then  pretended  he 
thought  the  after-purchased  lands  had 
passed  by  the  wiU :  decreed,  that  this 
was  out  of  the  statute  of  frauds,  and  that 
B.  letting  J.  S.  enjoy  it  so  long,  was  an 
elocution  of  the  trust,  and  though  no  ex* 
pi'ess  fraud  was  proved  against  B. '  (as  in 
t^ester  e.  Foxcroft,  Colles'  P.  C.  108.) 
yet  the  possession  for  eleven  years  was 
a  strong  presumption  that  he  suffered  it 
in  execution  of  the  testator's  declaration. 
Harrit  v.  HarweUj  M.  17O8.  Gilb.  £q. 
Rep.  11. 

2(X  In  December,  A.  made  his  will  \ 
and  in  January  following,  designing  to 
make  an  alteration,  he  ordered  a  devise 
to  be  interlined.  The  will  was  read  in 
this  state  to  the  testator's,  who  approved 
it,  and  pot  his  seal  on  the  wax  in  the  pre- 
sence of  the  same  three  witnesses  who  at- 
tested his  will  at  first,  but  ho  did  not  sub- 
scribe his  name  de  novo:  Held  a  good 
signing,  for  the  testator's  subscribing  is 
only  with  a'view  that  the  witnesses  may 
know  the  will  again^  Toumsend  v.  PearcCy 
E.  1711.  Vin.  Ab.  tit.  Devise^  (R.  4.) 
142.  pi.  3. 

21.  Devise  of  lands  to  A,  and  after- 
wards the  devisor  devised  the  same  lands 
to  B.  a  papist ;  both  devises  are  void  ;  for 
though  the  last  is  void  as  a  will,  yet  it  is 
good  as  a  revocation.  Roper  v.  Constat 
bUy  T.  1713.  8  Vin.  Ah.  141.  Note  to 
pi.  2.  2  Eq.  Ab.77l*  pi'  8.  For  a  sub- 
sequent devise  to  a  person  incapable  of 
taking,  is  a  revo4tetion  of  a  precedent  de- 
vise to  a  person  capable.  Ropdr  v.  Rad' 
clifcy  E.  1714.  10  Mod.  233.  1  Bro. 
P.  C.  450. 

22«  One  by  will,  duly  executed  and 
attested,  devised  lands  to  trustees  to  se- 
veral uses,  under  which  the  plaintiff 
claimed.  He  afterwards  made  another 
wilt  of  the  same  lands,  devising  them  to 
other  tmstees,  but  to  the  same  uses  ;(a) 
and  in  the  last  will  there  was  a  clause  re- 
voking all  former  wills,  but  in  the  last 
will,  though  subscribed  by  the  testator, 
and  attested  by  three  witnesses,  yet  the 
witnesses  did  not  subscribe  their  names  in 
the  presence  of  testator.  Testator's  heir 
at  law  claimed  the  lands,  and  then  the 
question  was,  whether  the  last  will,  which 
was  admitted  to  be  void,  quoad  the  lands 
in  question,  should  be  a  good  revocation 
of  the  former  will.  Eccleston  or  Eggle- 
ston  V.  Speake,  ante,  pi.  6.  (3  Mod  258.) 
was  cited^  which  ^ase  Ld.  Ch.  allowed^ 
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the  land«  to  the  same  person  as  the  first, 
aod  therefore  the  second  will  did  not  in- 
tend to  revoke,  but  to  confirm  the  former ; 
lNit»  suppose  in  the  latter  will  in  that 
case,  there  had  been  no  devise  of  the 
same  land  to  the  same  person,  or  if  the 
latter  will  bad  only  extended  to  the  per- 
sonal estate,  and  not  to  the  lands  in 
question,  then  the  general  clause  of  re- 
Toking  all  former  wills  might  have  been 
9  good  revocation.  But  a  second  will, 
devising  lands  to  the  same  person  as  the 
former,  and  revoking  all  former  wills, 
and  this  subscribed  by  three  witnesses, 
but  not  in  the  testator's  presence,  shall 
never  revoke  the  former  will,  so  rs  to  let 
in  the  heir ;  nay,  if,  by  the  latter  will, 
the  premises  in  question  had  been'  given 
to  a  third  person,  it  should  never  have 
let  in  the  heir ;  in  regard  to  the  meaning 
of  the  second  will^  was  to  give  to  the  se- 
cond devisee  what  it  had  taken  from  the 
first,  without  any  consideration  had  to 
the  heir ;  and  if  the  second  devisee  took 
DOthingy  the  first  could  have  lost  nothing, 
or  if  the  first  will  had  been  cancelled  by 
the  testator's  direction,  uptm  a  presump- 
tion that  the  second  devisee  was  to  take 
tbe  premises  by  the  second  will,  such  a 
cancelling  should  not  have  profited  the 
heir,  because  it  would  have  been  a  cancel- 
ling proceeding  from  a  mistake ;  it  is  no 
more  than  if  the  testator,  being  si^k,  and 
having  two  wills  under  his  pillow,  should, 
by  mistake,  give  his  last  will  to  be  can- 
celled, or  order  one  to  cancel  his  first, 
who,  by  mistake,  cancels  his  last  will. 
So,  in  the  principal  case,  though  the  first 


ton,  (cited)  Doug.  691*     It  seems  in  xho\- 
principal  case,  the  witnesses  subscribed 
their  names  in   the   presence  of   each 
other,  and  in  the  same  house  with  tbe 
testator ;  see  2  Vern.  741.     The  law  t% 
be  collected  from  the  several  cases  upoir 
this  subject  seems  to  be  this :  ike  title  of 
tke  heir  at  law  is  not  to  be  defeated  but  by 
some  other  titte^  certain  and  unquestion^ 
able*    Gilb.  Devises,  115*    And  there* 
fore  where  there  is  proof  of  the  exist- 
ence of  a  will,  the  contents  of  which  do 
not  appear,  no  conjecture  shall  be  ad- 
mitted as  to  the  contents  of  such  will  ia 
prejudice  of  the  hoir.     Cowp.  92*     So 
two  inconsistent  wills  of  the  same  date^ 
neither  of  which  can  be  proved  to  be  laa 
eiecoted,  (unless  explained  by  some  subr 
sequent  act  pf  the  testator,)  arp  void  ffk€ 
uncertainty,   and    will   let  in  the  heir. 
Phipps  V.  E.  of  Anglesea,  5  Bre.  P.  C:. 
45.      On  the  other  hand,  wherever  aft 
efiective  devise  appears   to  have   been 
once  made  in  disinherison  of  the  heir  at 
law,  it  shall  lie  upon  the  heir  to  prove 
that  such  devise  has  been  as  effectively 
defeated.    Harwood  v.  Ooodright,  Cowp* 
87.  and  7  Bro.  P.  C.  344.    In  the  pre« 
sent  case  of  Onions  v.  Tyrer,  the  first 
Will   was    impeached  in  bc>tb  the  ways 
pointed  out  by  the  statute  of  frauds^ 
namely,  first,  as  being  torn  in  the  pre* 
sence,  and  by  the  direction  of  the  tes^ 
tator  (to  which  point  some  evidence  was 
adduced,  as  appears  by  tbe.  report  of 
this  case  in  2  Vern.  741.  and  also  by  the 
decree  from  the  Register's  beok,  a»sta|e4 
in  1  P.  W.743.  n.)  and,  secondly,  as  beio^ 


cancelled,  and  the  same  was  cancelled 
accordingly,  yet  this  being  upon  a  pre- 
sumption that  the  latter  will  was  good, 
and  duly  executed,  it  is  properly  rHliev- 
able  under  tbe  head  of  accident.  In  this 
case  it  was  said  by  Sir  T.  Powisy  and  not 
denied,  that  if  a  man,  having  duplicates 
of  his  will,  cancels  one  of  these  dupli- 
cates, with  an  intention  to  destroy  his 
willy  this  is  a  good  revocation  of  the 
whole  will,  and  of  both  the  duplicates, 
and  that  this  was  Sir  £•  Seyraour^s  Ca. 
Onions  v.  Tj^er,  H.  171&  1  P.  W.  343. 
2  Vera.  741.  Pre*  Ch.  4b9.  S.  C.  nomine 
Onyonstk  Tryers^  Qilb.  £q.  Rep.  130. 
S.  C.  nomine  Anyone  v*  Fryer,  (a)  A 
mere  change  of  trustees  ^iU  not  revoke 
a  prior  devise  of  the  equitable  estate. 
Wittell  V.  Ssmdferdy  I  Vm*  I7S.  I»& 


will  was  ordered   by  tbe  testator  to  be    revoked  by  the  second  will.    On  the  first 

head,  tlie  act  of  cancelling  was  not  suf- 
ficiently proved,  but  yet  It  is  determined 
by  this  case,  as  well  as  by  Hyde  v.  Byde, 
3  Ch.  Rep.  155.  and  BarteDshaw  e.  Gil- 
bert, Cowp.  49.  (which  fuUy  recoffnisea 
the  principles  of  Onions  e«  Tyrer,)  that 
the  cancelling  is  in  itself  an  equrrocal 
act,  and  in  order  to  operate  as  a  revoca* 
tion,  nittst  be  done  aninto  revocandi*  On  . 
lite  iSeeond  bead,  with  respect  to  revoea- 
tion  by  subsequent  devise,  it  is  neces* 
sar^  that  thp  second  will  should  expressly 
revoke,  or  be  clearly  incompatible  with 
the  first  devise,  fuoad  the  particular 
subject-matter  ef  such  devise,  for  no 
snbsequenl  devise  will  revoke  a  |»rler 
ene^  Dnleas  it  a^ly  te  the  same  subject* 
matter.  Harwood  v.  Goodright^  aupra^ 
h  is  ais^  neoolsairy  thsit  the  aeeond  will 
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ihoiiid  be  subsisting  and  effective  at  the 
time  of  the  death  of  the  testator.  If, 
therefore,  it  be  not  executed  according 
to  the  statiAe  of  Frauds,  it  is  not  effect- 
ive, and  it  is  as  if  no  second  will  had 
existed,  as  in  H}  de  v.  Hyde,  S  Ch.  Rep. 
155.  Limbery  V.  Mason,  Com.  Rep.  451. 
and  in  the  present  case  of  Onions  v, 
Tyter  ;  and  yet  a  devise  c^  lands,  void  in 
respect  of  the  incapacity  of  the  devisee 
to  take^  shall  revoke  a  former  devise. 
Roper  V.  Ratcliffe,  1  Bro.  P.  C.  45(1).  So 
ihaJl  a  subsequent  grant  to  a  person  in- 
capable of  taking.  Beard  r.  Beard,  3  Atk. 
72.  So,  if  the  second  will  be  effectually 
cancelled  in  the  life-time  of  the  testator, 
the  first  will  shall  operate  as  if  no  other 
had  existed,  for  it  is  the  only  will  sub- 
sisting at  the  testator's  death.  Croodright 
«.  Glazier,  4  Burr.  2512.  With  respect 
to  the  difference  of  the  penning  of  the 
two  clauses  of  the  statute  as  to  wills  and 
revocations,  (which  is  observed  in  Onions 
If.  Tyrer,)  it  does  not  appear  that  any 
case  has  been  determined  expressly  upon 
the  subject,  either -in  affirmance  u{y  or 
contradiction  to,  what  is  said  'by  Lord 
Cowper^  in  the  decree,  as  taken  from  the 
Register's  book,  all  the  questions  having 
arisen  upon  instruments  which  have  not 
operated  merely  as  revocations,  but  also 
as  substantive  devises  in  themselves. 
See  however  Ellis  ▼.  Smithy  1754.  1  Ves. 
jun.  11.  in  which  case  two  questions 
arose  upon  the  construction  of  tlje  5ih 
and  6th  sections  of  the  statute  of 
Frauds,  iirst,  whether  the  testator's  de- 
claration before. three  witnesses,  that  it 
vas  his  will,  was  equivalent  to  signing  it 
before  ihem,  and  ^Constituted  a  good  will 
within  the  5th  section,  and,  secondly, 
vhetber  such  will  was  a  revocation  ac- 
cording to  the  6th  section.  The  court 
there  held,  that  such  declaration  was 
•quivalent  to  the  testator's  signing  his 
will  before  the  witnesses,  and  that  such 
will  was  good  within  the  5th  section,  and 
was  also  a  good  will  of  revocation  within 
the  6th  soetion  of  the  statute. 

23.  A,  devised  a  term  for  ninety-nine 
years,  before  the  stat.  of  3  &  4  W.  &  M. 
C  14.  of  fraudulent  devises,  In'  trust,  to 
pay  l^.per  ann.  to  his  grand-daughter  for 
life  :  after  the  making  this  will,  A.  mort- 

5 gad  his  land  ibr  five  hundred  years, 
rhich  is  a  revocation  in  law  during  the 
term,  thotigh  the  devisee  has  an  equity 
of  redeoiptioto.)  The  mortgagee  assign- 
ed M«r  tbe  mortgage  to  plaiatifl)  a  bond 


tdihin  (he  Statutes, 

creditor  of  testator,  and  the  reve^ion  i(| 
fee  descended  to  testator's  heir  at  law  r 
per  Cowpevj  C.  the  mortgage  is  a  revoca- 
tion pro  tanto  of  the  devise  of  the  aa- 
nuity,  and  the  grand-daughter  must  keep 
down  the  interest,  or  pay  a  third  part 
of  the  redemption  :  but  beiog  a  devisee, 
she  may  redeem  tthe  mortgage  without 
paying  off  the  bond.  Saunders  v.  Haw* 
kins,  E.  1716.  8  Vin.  Ab.  156.  pi.  2.  2 
Eq.  Ab.  771.  pi.  10. 

:24.  G.  B.  devised  lands  in  trust  to 
permit  bis  daughter  S.  to  receive  tlia 
rents  until  her  marriage  or  death,  and  Id 
case  she  married  with  the  consent  of  the 
trustees,  then  to  convey  to  her  and  her 
heirs ;  but  if  she  died  before  marriage, 
or  married  without  such  consent,  then  to 
convey 'to  other  persons.  S.  afterwards 
married  with  the  consent  of  her  father, 
who  settled  part  of  the  l^inds  on  her  and 
her  husband,  and  died.  Decreed,^  that 
this  settlement  was  no  revocation  of  tbe 
will  as  to  the  rest  of  the  lands.  Clarke  v. 
Berkley,  M.  171G.  2  Vern.  720. 

25.  Making  a  codicil,  and  annexing  it 
to  the  will,  does  not  amount  to  a  rnpub- 
licntion  of  the  will.  Hutton  v.  Simpson^ 
M.  1716.  2  Vern.  722.  Pro.  Cb.  441. 
S.  C.  nomine  Sympson  v.  Hornsby.  Vide 
Steed  ».  Ben ies,  I  Vent.  341.  2  Mod.  313. 
and  see  the  several  cases  pro  and  c^n  re- 
ferred to  by  the  editor  of  Pre.  Ch.  441. 

26.  A.  devised  lands  to  his  executor 
for  payment  of  debts,,  and  recited  that  a 
particular  schedulo  of  them  was  annex- 
ed, remainder  over.  Afterwards  he 
nvortgagod  part  of  the  same  lands,  and 
paid  most  of  the  scheduled  debts  with 
the  money.  Decreed,  that  this  mortgage 
was  not  a  revocation  either  in  all  or  ia 
part,  and  that  the  will  ought  to  extend 
to  all  the  debts  that  should  be  owing  at 
the  time  of  testator's  death,  and  not  to 
the  scheduled  debts  only  ;  and  that  the 
mortgage  was  only  a  security,  and  not 
an  appointment  how  it  should  be  made« 
This  decree,  h<»wever,  was  reversed,  but 
without  prejudice  to  the  heir'  at  law* 
Barnardiston  v.  Curttr^  T.  1717»  8  Yin. 
Ab,  147.  pi.  25.  2  Eq.  Ab.  771.  pi.  11. 
I  P.  W.  505.  S.  C.  but  not  S.  F, 

27.  B.  seized  in  fee,  having  had  four 
daughters,  made  her  will,  and  thereby 
devised  lands  to  her  only  surviving 
daughter  and  her  heirs,  and  afterwards, 
for  securing  4000/.  to  the  daogliter  (in 
which  she  stood  indebted  to  her  for  Iter 
owB  aad  her  three  siitan'  legaciea  ander 
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tlielr  father's  will,  and  whercwirb  and 
hkterest  those  lands  were  chargeable  in 
the  moiber'»  hands)  the  mother  mort- 
gaged these  lands  to  the  daughter  for 
five  hundred  years,  with  proviso  to  be 
void  on  payment  of  lOO/.  per  ann.  during 
the  mother's  life,  and  the  4000/.  and  in- 
terest within  three  mouths  after  her 
deaths  The  question  was,  whether  this 
mortgage  for  ^ve  hundred  years  to  the 
daughter,  was  an  absolute  revocation  of 
the  devise  thereof  in  fee  to  her  by  lier 
mother's  will,  or  only  a  revocation  pro 
tanto.  Decreed  an  absolute  revocation 
of  the  devise  in  fee,  it  being  made  to  the 
same  person,  (a)  and  therefore  incon- 
sistent with  the  devise.  (6)  Harkness  v. 
Baihy,  E.  1719.  Pre.  Ch,  614.  Vide 
Vernon  v,  Jones,  Pre.  Ch.  33,  Perkins 
V.  WallLer,  1  Vern.  97.Thorne  v,  Thome, 

1  Vern.  141.  182.  Coke  v.  Bullock,  Cro. 
Car.  49.  Yoxk  v.  Stone,  1  Salk.  158. 
i-Jull  V.  Dunch,  1  Vern.  329*  Parsons  v. 
Freeman,  3  Aik.  748.     Rider  r.  Wager, 

2  P.  W.  334.  Et  vide  Roe,  ex  dcm.  Gib- 
bons, V.  Pott,  where  it  was  held,  that  if 
a  mortgagor  devises  the  mortgaged  pre- 
mises, and  afterwards  pays  off  the  mort- 
gage, and  the  mortgagee  conveys  the 
)e<rai  estate  in  trust  for  the  mortgagor, 
such  a  transfer  of  the  legal  estate  shall 
not  operate  as  a  revocation  of  the  will. 
{a)  Note,  a  man  could  never  be  intended 
to  be  mortgagor  and  mortgagee  at  the 
same  time.  Pow.  Dev.  6l8,  (6)  Yet  it 
was  agreed,  that  if  the  mortgage  had 
been  made  to  a  stranger,  it  had  only  been 
a  revocation  quoad  the  mortgage. 

28.  1.  S.   made  his  will,  aud  devised 
lands  to  A.  and  his  heirs,  in  trust  to  pi>y 
the  testator's  heir  at  law  200/.,  and  there 
were  three  witnesses  to  the  will,  one  of 
which  was  A.,  (he  devisee.    The  heir 
brought  his  bill  to  impeach  the  will,  for 
want  of  three  credible  witnesses,  in  re- 
gard  A>  the  devisee  of  the  land  was  a 
party   interested.      The   question    was, 
whether  A.  would  not  be  a  good  witness 
if  he  should   alien  the  land  without  co- 
venant or  warranty  ?     The   court  said 
nothing  as  to  this  point,  butthat  the  heir 
ought  to  have  contested  the  will«t  law; 
and  if  it  had  been  adjudged  against  him 
there  that  the  will   was  good,  then  he 
might  go  into  equity  for  the  200/.    Ld. 
Ch.  retained  tfie  bill  for  a  year,  that  the 
heir  might  have  two  assizes  to  try  the 
will,  but  the  heir  to  pay  A.  his  costs. 
Bough  r. Hslloteatf ;rA7l9. 1  P.  W.  057.  J 


Vide  Stat.  25  Geo.  2.  c^  6.  Et  vide  Wynd« 
ham  t>.  Chetwynd,  1  Burr,  414.  where 
the  principal  case  is  stated  by  Ld.  Mans', 
field  from  the  Register's  book,  and  the 
credibility  of  witnesses  attesting  a  will  is 
considered  at  large,  Ld,  Mansfield  having 
delivered  a  very  elaborate  judgment,  in 
which  he  took  occasion  to  enter  very 
fully  into  a  discussion  of  the  meaning  of 
the  word  '^credible"  in  the  statute  of 
Frauds.  Vide  also  Hindson  v.  Kersey^ 
4  Burn's  Eccl.  Law,  86. 

29.  A.  devised  a  term  for  years  to  B. 
for  life,  remainder  to  C. — C.  in  the  life 
of  B.  devised  his  remainder,  l^is  is 
good,  for  It  amounts  to  a  declaration  by 
C.  that  bis  executor  shall  stand  possessed 
of  the  term  in  trust  for  the  devisee.  A 
devise  of  a  lease  differs  from  a  devise  of 
a  fee-simple,  for  a  man  cannot  devise  a 
fee  which  he  has  not  at  the  making  of 
his  will ;  but  leases  or  personal  estates 
shall  pass  if  they  belong  to  testator  at 
his  ^eath,  for  after-purchased  lands  will 
descend  to  the  h(;ir,  but  as  to  personal 
estate  if  the  executolr  cannot  take  it,  It 
is  uncertain  who  may.  Wind  v.  Jckyl^ 
M.  1719.  1  P.  W.  572.  Vide  Masters  ». 
Masters,  1.  P.  W.  424.  Et  Bunter  v.  Cook, 
Salk.  237-  where  the  court  doubted  wbe* 
thcr  a  chattel  real  which  testator  had  not 
at  the  making  of  his  will  should  pass 
thereby.  It  has  been  determined  how- 
ever in  Sterling  9.  Lydiard,  3  Atk.  IS^. 
Carte  v.  Carte,  Amb.  28.  that  a  lease  for 
years  or  the  trust  thereof  will  pass  under 
a  will  made  prior  to  the  demise;  so  in 
Marwood  1?.  Turner,  3  P.  W.  163.  Abney 
r.  Miller,  2  Atk.  609.  and  the  point  seems 
to  be  universally  admitted ;  but  in  deci^ 
ding  upon  the  construction  of  such  a  wiH« 
a  devise  of  a  leasehold  estate  is  held  to 
be  adeemed  by  surrendering  and  renew* 
ing  the  lease,  unless  the  contrary  is  ex- 
pressed. Abney  v.  Miller,  sup.  Rudstone 
V.  Anderson,  2  Ves.  418.  Hone  v.  Med« 
craft,  1  6ro.  C.  C.  261.  Copyhold  lands 
purchased  after  making  the  will  do  not 
pass.  Harris  v.  Cutler,  1  T.  R.  438.  ^d) 
et  vide  post,  pi.  33.  By  republicatioQ 
lands  will  pass,  for  that  is  making  a  new 
will,  and  the  intent  Is  manifest.  Doe  Vi 
Kett,  4  T.  R.  604.  Bunter  v.  Cook,  1  Bror 

P.  c.  199. 

*  30.  A.  before  her  marriage  with  I.  S. 
with  his  consent,  conveyed  her  estate  to- 
trustees  ''to  such  uses  and  for  such 
estates  as  she  should  by  deed  or  will| 
or  by  any  writing  10  the  nature  of  a  willf 
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Mfioint'*    After  her  mtrriage  she  de« 
vised  ber  lands.     There  were  four  wit- 
nesses  te    the  will.    One  was   beyood 
iea ;  two  swore  they  taw  the  testatrix 
execute    ber  will,    and    th^it  they  sub- 
scribed it  in  her  presence  ;  and  the  other 
swore  that  he  subscribed  the  will  as  a 
witness  in  the  same  room,  and  at  the 
request  of  the  testatrix.     Ld.   Cowptr 
doubted,  at  the  first  hearings  as  to  the 
proof  of  the  execution  of  this  will,  but 
would  not  give  any  opinion  until  a  future 
application,   when  the  heir  might  have 
become  of  age.     Now,/>sr  Ld.  Macdes- 
Jidd*    The  bare  subscribing  the  will  by 
the  witnesses  in  the  same  room,  did  not 
necessarily  imply  it  to  be  in  the  testator's 
presence,  for  it  might  be  in  a  corner  of 
the  room,  (a)  in  a  clandestine,  fraudu- 
lent way,  and  then  it  would  not  be  a 
subscribing   in  the  testator's    presence, 
merely  because  in  the  same  room ;  but 
it  beiqg  sworn  by  the  witness  that  he 
8ub«cribed  the  will  at  the  request  of  the 
testatrix,   and    in    the  same  room,  this 
could  not  be  fraudulent,  and  therefore 
was  well  enough,  (b)    The  proper  wav 
of  exarohiing  a  witness,  to  prove  a  will 
of  lands,  is,  that  the  witness  should  not 
only  prove  the  execution  of  the  will  by 
the  testator,  and  his  own  subscribing  it 
in  the  presence  o(  the  testator,  but  like- 
wise the  rest  of  the  witnesses  subscri- 
bing their   names  in  the  testator's  pre- 
sence ;  and  then  one  witness  proves  the 
full  execution  of  a  will,  sioce  be  proves 
that  the  testator  executed  it,  and  likewise 
that  the  three  witnesses  subscribed  it  in 
bis  presenc;e,  but  Ibis  was  not  done  in  the 
principal  case.    Longford  v.  Eyre^  M. 
1721.  1  P.  W.  740.  Vide  (a)  Sir  George 
Sheers'  Ca«  Salk.  688.  where  the  witness- 
es subscribed  the  will  in  another  room, 
where  there  was  a  window,  through  which 
the  testator  could  see  them,  resolved  to 
be  sufficient.   Vide  (b)  Dormer  v.  Thur- 
land,  2  P.  W.  5094    Stonehouse  v.  Eve- 
lyn, 3  P.  W.  254.      Gryle  v.  Gryle, 
9  Atjc.  17&  Grayson  v.  Atkinson,  2  Yes. 
4^4*    CarletoD  p.  Griffin,  1  Burr.  549^ 
Kight  V.  Price,  Doug.  229.     Casson  r. 
Dade,  1  Bro.  C.  €•  99.    Westbeech  v. 
l^eapedy,  I  Ves.  &  B«  864.  and  the  ca- 
ses there  referred  to,  as  to  the  several  re- 
qiiishes  of  the  statute  of  frauds,  with  re- 
spect to  devises. 

31.  Thf  statute  of  frauds  and  perju- 
rieS|t  which  requirea  that  a  will  of  land 
shoul4  be  ^ubicribed  by  three  witoesses 
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in  the  testator's  preset^,  is  not  blading 
in  Barbadoes.  Anon.  T.  1722.  2  P.W.75. 
*  32.    v.,  bv  will,  dated  17th  of  Janua- 
ry, 171  ly  after  several  devises,  gave  the 
residue  of  bis  real  and  personal  estate  to 
trustees,  in  trust  to  vest  the  residue  of 
his  personal  estates  In  lands  of  iulierlt- 
ance,  and  that  his  trustees  shoold  stand 
seised ,  and   possessed    of  his  real  and 
personal    estate    to    the    uses    therein- 
mentioned*      Afterwards  Y.    purchased 
several  fee-farm  rents  and  lands  and  te* 
nements,  some  of  which  rested  on  agree* 
ment  only.     Then  V.,  by  a  codicil,  made 
two  days  before  his  death,  reciting  that 
he  had  made  a  will,  dated  17th  of  Ja* 
nuary,  171 1^  thereby  ratified  and  con« 
firmed  the  will,  except  in  the  alterations 
thereinafter  mentioned*    He  then  made 
several  alterations    in    his  legacies  and 
devises,  and  gave    all  his  lands  by  bim 
purchased  since  his  will,  to  his  trustees 
and  executors  in  his  will  named,  to  the 
same  uses,  and  subject  to  the  same  truste 
to  which  he  had  devised  the  bulk  of  hie 
estate,  and  then  he  revoked  his  will  as  to 
three  of  the  trustees  therein,  and  nomi- 
nated two  new  ones  in  their  stead,  and 
devised  his  estates  to  them  accordingly. 
It  was  among  other  things  objected,  thai 
the  codicil  being  by  a  separate  and  dis- 
tinct instrument,   did    not  amount  to  n 
republication  of  the  will,  but  it  was  de- 
creed, ^cr  Macdesfiddy  C.  that  the  tes* 
tator's  signing  ^nd  publishing  this  codicil 
was  a  republication  of  his  will,  and  both 
together  made  but  one  wilt.     (Daniel  v. 
Upley,  Latch,  39* ;)  and  that  thereby  the 
lands  contracted  to  be  purchased,  and  all 
his  real  and  personal  estate  will  pass; 
and)  on  appeal  to  the  Lords,  this  decree 
was  affirmed.     Adierley  'v.  Vernony   M. 
1723.    9  Mod.  68.    10  Mod-  .518.  Com. 
Rep.  381.  3  Bro.  P.  C.  107.  Vide  Potter 
17.  Potter,  1  Ves.  437*  Gibson  v.  Monfort^ 
ihid.  4f^9.  495.  Pate  ».  Davy,  Cowp.  158. 
Vide  Chapman  v«  Tanner,  1  Vern.  267. 
Walker  o.  Preswick,  2  Ves.  622.  Pollex- 
fen  V.  Moore,  3  Atk.  273.  Fawell  v.  Hc- 
lis,  Atnb.  724.    Blackburn  p.  Gregson,  1 
Bro.  C.C.  420.    Cator  v.  Earl  Pembroke, 
2  Bro.  C,  C.  284.    If  a  person  article  to 
buy  certain  lands,  he  thereby  becomes 
seised  thereof  in  equity,  and  they  will 
pass  by  a  subsequent  devise,  of  all  bis 
lands  of  inheritance.     Vide  Greenhill  v. 
Greenhill,  Pre.  Ch.  320.    i  Vern.  6r9^ 
I  Eq.  4Lb.  174.    Green  9.  Smith,  1  Atk. 
372. 9  and  where  a  man  covenants  to  It^ 
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•at  money  io  the  porchasa  of  lands,  and 
devises  bis  real  estate  before  he  has 
Bsade  sQch  purchase,  the  moDej  to  be 
laid  oot  will  pass  to  the  devisee.  Vide 
Green  v,  So^ith,  1  Atk*  Hit*  Lingen  e. 
Sowray,  1  P.  W.  172.  Beanclear  v.  Mead, 
2  Atk.  169.  Oldham  v.  Hughes,  ibid.  458. 
PuUen  9.  Ready,  ibid.  590.  Ouidot  o. 
Guldot,  3  Atk.  254.  Pulteney  v.  Ld. 
Darlington,  1  Bre.  C.  C.  224.  Rashleigh 
V.  Master,  3  Bro.  C.  C.  99.  Whicaker  v. 
Whitaker,  4  Bro.  C.  C.  31. ;  but  where  A. 
devised  all  his  real  and  personal  estate, 
and  afterwards  articled  to  purehase  lands 
and  then  died,  the  heir  at  law  was  held  to 
be  entitled  to  this  estate,  as  not  passing 
by  the  wilK  Vide  Langford  e.  Pjtt, 
2  P.  W.  629.  Allen  v.  Allen,  Mos.  262. 
Cotton  e.  Cotton,  2  Ch.  Rep.  138. 

33.  A  trust  c^  lands  was  limited  to 
A.  his  heirs  and  assigns,  or  to  such  uses 
at  he  should  appoint.  A.  devised  these 
lands  by  will  attested  but  by  two  wit** 
Bosses.  The  will  is  void,  and  shall  not 
o|»erate  as  an  appointment. (a)  A  copy- 
bold  surrendered  to  the  use  of  a  will 
shall  pass  by  a  will  attested  by  two  wit- 
nasses,  or  by  one  only,  (6)  because  the 
e<>pyhold  passes  by  the  surrender,  and 
bot  by  the  will ;  but  a  trust  or  equity  of 
rademptioa  of  a  copyhold  cannot  pass  by 
a  will  unless  attested  by  three  witnesses, 
(c)  Wagsiqff  r.  Wagsti^j  M.  1724. 
2  P.  W.  258.  Vidt  (a)  Att.  Gen.  v. 
Barnes ,  S  Vern.  598.  D.  of  Marlbo- 
rough V.  Ld.  Godolphin,  S  Ves.  76.  Jones 
v.   Clough,  Md.  366.    Duff  v.  Dalzell, 

1  Bro.C«C.  147;  end  an  instrument  In 
its  nature  testamentary,  made  in  ekecu* 
tioD  of  such  a  po#er,  has  all  the  in- 
cidettts  to  a    will.     Hatcher  v*   Curtis, 

2  £q.  Ab.  671.  Oke  e.  Heath,  1  Ves.  135. 
D.  of  Marlborough  v.  Ld.  Godolphin,  ante 
Lawrence  e«  Wallis,  2Bro.C.  C.  319. 

b)  Tuffnell  v.  Page,  Barn.  9.  2  Atk.  37; 
It.  Gen.  tr.  Andrews,  1  Yes.  225.  Harcr. 
Co.  Lit.  111.  b.  notes  land  3  ;  and  in 
Carey  v.  Askew,  2  Brn.  C.  C.  58.  Ken^ 
yon,  M.  R.  determined  that  a  mere  draft 
«if  a  will,  the  signing  and  publication 
whereof  were  prevented  by  the  sudden 
death  of  the  testator,  yet,  being  proved 
in  the  ecclesiastical  court  as  a  testamen- 
tary paper,  was  sufficient  to  pass  copy- 
holds which  the  testator  had  before  sur- 
rendered to  the  use  of  his  will.  If  a 
copyholder  having  an  estate  jnrr  autre  ms, 
surrender  all  his  estate  in  possession, 
remainder  or  expectancy,  to  the  use  ot 
his  will,  and  afterwards  take  the  fee  b^ 


? 


descent,  and  then  dispose  of  the  fee  bjr 
will ;  the  fee  wiUnat  pass,  for  he  had 
not  the  fee  at  the  time  of  the  surren- 
der. Ibbot  V.  Cowling,  6  T.  R.  63* 
(c)  But  in  Tuffnell  v.  Page,  $upray 
Ld.  Hardwick9  was  of  opinion,  that  the 
trust  of  a  copyhold  would  pass  by  a 
will  not  attested  by  the  statute  of  frauds, 
as  a  copyhold  surrendered  to  the  use  of 
a  will  would  do^  for  that  equity  ought 
to  follow  the  law,  and  make  it  at  least  ae 
easy  to  convey  a^trust  as  a  legal  interest  f 
and  decreed  accordinghr* 

34.  W.  possessed  of  the  remainder  of 
a  term  for  500  years,  for  securing  a  sum 
lent  on  mortgage  by  W.  to  B.,  advanced  a 
further  sum  upon  B.'s  granting  a  further 
term  of  1000  years  in  the  premises  to  J. 
in  trust  for  W.  Afterwards  B«  conveyed 
the  inheritance  of  the  same  premises  to 
S.  for  a  valuable  consideration,  who  con- 
veyed  the  same  to  E.  W*  Then  E.  W. 
made  his  will  hi  his  own  hand  writmy 
but  the  will  had  neither  a  date  nor  the 
name  of  the  devisor  subscribed  to  it,  nor 
was  it  eiecoted  in  the  presence  of  wit- 
nesses. It  being  dear  that  the  inherit- 
ance could  not  pass  by  such  an  instru-' 
ment,  the  only  question  was  whether  it 
was  good  at  law  to  pass  this  term  of  500 
years,  which  was  a  subsisting  term, 
and  not  merged  in  the  inheritance,  by 
reason  of  the  intermediate  term,  which 
operated  as  a  grant  of  the  reversion  of 
1000  years,  and  not  as  a  grant  of  a  fii-i 
tare  interest.  It  was  decreed  per  M.  R. 
(which  decree  was  afterwards  affirmed  by 
OObert  nnd  Ratftaond^  Lords  Comrs,)that 
the  term  would  not  pass,  for  that  ibis  was 
a  term  Which  would  have  attended  the  In- 
heritance, and  in  equity  liave  gone  to  tho 
heir  and  not  to  the  executor,  and  in  that 
respect  was  to  be  considered  as  part  of 
the  inheritance;  and  a  will^  not  made 
pursuant  to  the  statute  of  frauds,  would 
not  pass  any  estate,  of  which  the  heir 
as  such,  would  otherwise  have  had  the^ 
benefit.  Whitchurch  v.  Whiiehwrchf  B, 
1725.     2  P.  :W.  236.  Gilb.   Rep«  168. 

1  Stra.  619.  9  Mod,  124.  For  the  dis- 
tinctions taken  by  Raynumdy  C.  S»  in  dr* 
livering  his  opinion  on  this  case,  vide 
9  Mod.  127.  Ff^s  etiam  Viliers  V.  Villers, 

2  Atk.  72.  Willooghby  e.  Willoughby, 
1  T.  R.  763.  Amb.  282.  Goodright  v. 
SalfTs,  2  Wih.  329-  Scott  v,  Fenbooler, 
1  Bro.  C.  C.  69.  Harg.  Co.  Lit.  293.  n. 
part  of  note  to  290.  b, 

S.'>.  A.  devised  to   Win  wife  six  houses 
iu  Loodoo.  in  bar  of  dower,  and  subject 
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to  bn  legacies:;  to  his  eldest  daughter 
one  moiety  of  his  real  estate,  and  to  his 
youngest  daughter  the  other  moiety.—- 
AAerwards  testator's  eldest  daughter 
married,  and  previous  thereto,  by  ar- 
ticles, he  covenanted  to  settle  one  moiety 
of  all  his  real  estate  to  the  use  of  himself 
for  life,  remainder  to  his  eldest  daughter 
and  her  husband  for  their  lives,  remainder 
to  their  younger,  children  in  tail  general, 
remainder  tohimself  in  fee.  The  question 
was,  whether  these  articles  were  a  revoca- 
tion of  the  will,  as  to  a  moiety  ?  It  was 
held  that  they  were,  for  though  this  was 
bat  a  covenant,  and  therefore  at  taw  no 
revocation  of  the  will  by  which  the  tes^ 
lator  had  disposed  of  his  real  estate,  yet 
the  same  being  for  a  valuable  considera- 
tion, was  in  equity  tantamount  to  a  con- 
veyance, and  consequently,  in  equity*  {a) 
a  revocation  as  to  the  moiety  of  the  six 
houses  devised  by  the  testator.  It  ap- 
peared in  this  case,  that  testator  made  a 


and  release,  and  fine,  which  was  coo« 
tended  to  be  an  absolute  revocation  of 
the  will.  But  Ld.  Cb.  held  it  only  to 
be  a  revocation  pro  tamio.  (c)  Rider  v. 
WagtTy  H.  ir25.  2  P-  W.  331.  Fw/e 
(a)  Cotter  v.  Layer,  ibid.  624.  Vid»  (4) 
A.cherly  e.  Vernon,-  Com.  Rep.  381. 
3  Bro.  P.  C.  107.  Potter  ».  Potter,. 
I  Yes.  437*  Gibson  e.  Montfort,  ibid, 
485.  (c)  Sic  York  v.  Stone,  1  Salk.  158. 
Perkins  v.  Walker,  1  V-ern.  97.  Hall  9. 
Dunch,  ibid.  329*  342.  Parsons  v.  Free* 
man,  3  Atk.  748. 

36.  J.  S.  had  a  power  dnring  the  joint 
lives  of  himself  and  wife,  by  any  writiog, 
purporting  to  be  a  will,  under  his  band 
and  seal,  attested  by  three  or  more  cre- 
dible witnesses  (if  ho  should  die  before 
his  wife  M.  without  issue  between  them, 
then  living)  to  charge  his  lands  with  any 
sum  not  exceeding  2000/.,  to  be  paid  as 
he  shonM  appoint,  wiih  the  like  re* 
mainder  to  M.  if  she  sboud  die  withoal 
(HNlicil,  whereby  he  confirmed  his  former  ( issue  in  the  life  of  her  husband.     There 

was  no  issue  of  the  marriage,  and  J.  & 
by  will  in  writing,  under  his  hand,  at- 
tested by  three  witnesses,  hot  not  sealed, 
reciting  hw  power,  disposed  of  the  2D002. 
to  plaintiffs  (his  relations.)  Two  of  the 
witnesses  to  the  will  swore  that  the  will 
was  signed  in  the  presence  of  all  the 
three  witnesses,  hot  the  third^swore,  that 
the  testator  having  written  and  signed 
the  will  before,  called  for  the  witnesses^ 
and  declared  that  writing  to  be  his  last 
will,  and  that  all  three  witnesses  were 
then  present,  and  subscribed  their  naoses 
in  his  presence.  Ld.  Cb.  said  that 
though  he  inclined  to  think  the  will 
of  the  land  good,  if  the  testater 
should  acknowledge  his  name,  and  the 
witnesses  should  subscribe  in  hb  pre? 
sence,  yet  that  point  should  be  reserved 
to  the  defendant ;  (a)  but  for  the  satis- 
factjon  of  all  parties,  as  it  was  a  matter 
of  law,  he  referred  it  to  the  Judges 
in  B.  R.  by  whom  it  was  determined ^ 
that'  the  will  was  void  as  a  charge,  for 
want  of  being  sealed,  (h)  Dormer  v« 
TkurUmdj  H.  1728.  2  P.  W.  506.  Fwfe* 
(a)  Longford  v.  Eyre,  1  P.  W.  740. 
Stonehouse  v.  Evelyn,  3  P.  W.  234.  St 
ride  anU^  pi.  30.  {b)  In  Darlingtea  9. 
Pulteney,  Cowp.  2o8.  Ld.  ManeJiM 
said,  he  was  inclined  to  think  with  Ld. 
JGng  on  the  present  case,  that  the  in- 
strument being  a  good  will,  the  power 
was  thereby  well  executed ;  hot  oe  the 
other  point  agreed,  thai  where  there  if 


wilK  subject  to  the  marriage  articles.  A 
question  then  arose,  whether  the  codicil 
amounted  to  a  republication  so  as  to  en- 
title the  married  daughter  to  a  moiety  of 
the  remaining  moiety  of  the  testator's 
estate.  Per  curiam,  the  testator,  by  the 
codicil,  confirmed  his  will,  subject  to  the 
articles,  whi^h  confirmation  was  a  re- 
poblication  (6)  of  his  will,  and  as  if  he 
had  written  it  oyer  again,  or  had  after- 
wards, for  a  valuable  consideration,  as- 
signed over  a  moiety  of  bis .  real  estate 
\o  his  eldest  daughter,  by  which  the 
moiety  so  disposed  of  did  no  longer  con- 
tinue any  part  of  the  testator^  estate,  so 
that  the  testator  afterwards,  by  devising 
a  moiety  of  hb  real  estate,  most  be 
intended  to  have  meant  the  remaining 
moiety  only,  and  to  have  divided  that 
moiety  into  moieties.  But  as  a  codicil 
does  not,  in  republbhing,  give  any  qua- 
lity to  a  will  that  did  not  belong  to  it 
previous  to  its  revocation,  its  operation 
being  merely  to  set  it  up  agaiD  in  the 
same  state  and  condition  in  which  it 
subsisted  from  its  inception,  (except  only  { 
as  to  making  it  efficient  as  far  as  tho 
expression  itsed  therein  will  reach,  at 
'  the  time  of  republication,)  a  device  not 
.  properfy  execut*)d  at»  its  inception,  will 
not  be  helped  by  a  codicil,  though  that 
hn  executed  pursuant  to  the  statute  of 
Irauds.  Pow.  Dov.  6«l.  In  this  case 
testator  and  his  wife  (after  testator's  will 
w.t.4  lusil^yortgaged  the  estato  by  lease 
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M  loeriiorioiUf  consideration  for  the  eid- 
eution  of  such  a  power)  the  form  must  be 
strictly  pursued.  8ie  Ross  v.  Cirer«  3 
Atk*l56. 

67.  A.  and  B*  tetantv  in  common  of 
lands  in  fee.  A.  devised  his  moiety  in 
hey  after  which  A.  and  B.  made  partition 
by  deed  and  fine^  declaring  the  uses  as 
to  one  moiety  in  sereralty  tb  A.  in  fee, 
lind  as  to  the  other  moiety  in  severalty  to 
B>  in  fee.  It  was  certified  by  tlie  Judges 
in  B.  R.  Mrith  whom  Kingy  C.  concurred, 
Aat  the  will  of  A*  was  not  revoked  by 
die  deed  and  fine,  levied  in  pursuance 
^liereof.  Luther  v.  Kidhy  or  Kirbyy  £. 
J7«a  %  Vin.  Ab,  148.  pi.  30.  2  Eq. 
Ab.774.  pi.  19.  3  P.  W.  \m.  (n.)  Sic 
Swift  vt.  Roberts,  3  Burr.  1490.  But  if 
A.  deviees  lands,  and  levies  a  tine,  and 
th&  caiptioa  and  deed  of  uses  are  before 
the  will,  bat  tbe  writ  of  covenant  is  re- 
<ornable  after\ifards,  this  seems  a  revo- 
cation, because  a  iioe  operates  as  such 
ttom  the  return  of  the  writ  of  covenant^ 
4nd  not  ttom  the  caption.  Vide  Lloyd  v. 
Say  6c  Sele,  SaHc.  341.  And  yet  this 
n  a  kard  case,  since  by  the  caption  the 
conusor  does  all  his  part,  and  the  rest  is 
offly  the  act  of  the  derk  or  his  atiornoy, 
without  any  particular  instructions  from 
tii>e  i»»rty. 

M^  A.  articled  to  buy  lands  and  there- 
by became  so  seised  of  them  in  equity  as 
to  pass  them  by  his  will ;  but  where  oHe 
devised  all  his  real  estates,  and  then 
agreed  to  purchase  lands,  and  died,  his 


interest  ?    If  the  latter,  the  rule,  geiieraU 
ly  speaking,  is  certainly  right,  because  the 
beneficial  interest  beinglo  fact  nothing 
but  the  money  due  on  the  mortgage,  and 
the  lands  mortgaged  beiug  cqnsidered  in 
equity  merely  as  a  security  for  a  personal 
debt,  it  is  very  evident  that  such  personal 
or  ibencficial   interest    cannot  pass  by 
words  peculiarly  adapted  to  transfer  real 
property,  unless  in  some  particular  instan* 
ces,  as  where  the  testator  had  no  other 
lands  than  those  mortgaged   to   him,  in 
which  case  the  manifest  intention  would 
be  to  hold  against  the  general  construe-^ 
tioii ;  vide  Clerk   v.   Abbot,  Barn.  457. 
45l.     But  there  seems  to  be  an  obvious 
distinction  between  the  legal  estate  of  a 
mortgagee  in  fee  after  foreclosure,  and 
his  beneficial  interest,  as  to  the  operation 
of  a  devise.    The  latter  would  certainly 
pass  by  a  residuary  bequest  of  ''  all  his 
personal  estate  ;''  yet  it  is  clear  that  the 
former  would  not,  which,  if  not  vested  ia 
some  particular  person  by  the  will,  would 
ill  such  case  descend  to  the  heir  at  law  of 
the  testator,  as  a  trustee  for  the  devisee  of 
the  personal  estate.      Vide  A  tt.  Gen.  r. 
Meyrrck,  2  Ves.  46.  and  tbe  decree  m 
Wynne  v,  Littleton,  1  Vern.  3.     But  as 
the  moi^gagee  is  considered  as  to  the  legal 
estate  merely  as  a  trustee,  (Md^  Amherst 
V.  Dawlings,  2  Vern.  401.)  if  he  should  de* 
vise  all  and  every  his  real  estate  to  A.  and 
his  heirs,  this  would,  according  to  Matlo# 
r.  Smith,  2  P.  \V.  198.  pass  the  legal  es- 
tate ;  and  if  he  should  likewise  bequeath 


heir  shall  take  them  as  an  aner-purchase,  t  all  his  personal  estate  to  B.  this  would 


jsot  passing  by  the  will;  Longford  v.  Pitt^ 
T.  1731.  2  P.  W.  629.  Fa  vide  Green- 
htB  Iff.  Greenhill,  Pre.  Ch.  320. 

39-  If  a  testator,  after  devising  all  ^*  his 
lands,  tenements,  and  hereditaments,^' 
loreclosei  an  equity  of  redemption  of  a 
mortgage  i«  fee,  such  estate  will  not  pass 
by  these  general  words,  because  a  fore- 
<lDsuie  is  conMdered  as  a  new  purchase 
ef  the  land.  Casborne  v.  Scarf e^  H. 
irsr.  t  Atk.  605.  This  rule,  as  laid 
iown  hr  Ld.  Hardmckey  and  by  the 
cases  of  Wynne  v.  Littleton,  1  Vern.  3. 
tfed  CittOD  e.  Russell,  2  Vern.  621.  de- 
serves some  consideration.  It  Is  a  point 
that  frequently  occurs  in  the  practice  of  a 
conveyancer.  The  question  is,  whether 
Ld.  JK.  meant  that  the  above  general 
words  will  neither  pass  the  legal  nor  be- 
neflcfal  estate  of  mortgagees  in  fee  after 
forfiiitqre,  or  whether  those  words  are 
4i»fir  iflcofflpeteoC  to  p%9e  tbe  beneficial 

Vol.  h'  ^ 


pnss  the  mortgage  debt,  and  A.  would 
thereby  become  .a  trustee  for  B.  The 
reasoning  in  Marlow  v.  Smith  was,  that 
the  legal  estate  being  in  the  trustee,  it 
was,  in  the  eye  of  the  law,  his  estate  and 
his  property,  and  therefore  passed  by  a' 
devise  of  his  estate.  If  then  there  be  a 
settled  distinction  between  the  legal  and 
beneficial  interest  of  a  mortgagee,  and  1( 
the  words  ''  real  estate"  will  pass  such 
legal  estate,  why  r  ill  not  the  general  de- 
vise of  lands,  tenements,  and  heredita* 
meats  have  that  elTect,  when  unconnect-^ 
ed  with  circumstances  indicative  of  the 
testator's  intention  to  exclude  such  a  con- 
struction ?  The  word  "  hereditament'* 
must  certainly  be  as  operative  as  the 
words  "  n-'al  estate,''  for  tbe  former  is  ex* 
pressive  of  the  latter.  In  Littleton's  Ca. 
2  Vent.  S54.  it  is  said,  that  ^  If  a  man 
had  lands  in  fee,  and  other  lands  morf- 
gag<id  ta  Um  in  fee,  by  *  detise  of  air 
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landsx  the  mortgage  \rould  pass.''  Eip. 
Sowesy  T.  1744.  1  Atk.  605.  (n.)  seems 
to  coofirni  the  above  observations  in  their 
utmost  extent.  As  to  Wynne  v,  Little- 
ton, upon  comparing  the  case  with  the 
register-book,  a  doubt  still  remains  whe- 
ther the  legal  estate  vested  in  W.  as  heir 
at  law  or  as  devisee.  If  as  devisee  (wbich 
appears  to  be  the  case)  the  above  ob- 
servations are  establii'hed  in  their  fullest 
cjCtent.  If  as  heir^  it  shows  that  the  le- 
gal estate  does  not,  even  in  equity,  neces- 
sarily follow  the  beneficial  interest,  and 
pass  as  persona!  property  to  the  executor 
or  administrator,  but  requires  certain 
technical  words  peculiarly  adapted  to  the 
transfer  of  real  property  in  order  to  pass 
i;.  It  is  observable,  that  in  Wynne  v, 
Littleton,  the  testator  had  made  a  charge 
npon  the  lands  devised,  which  ratiier 
seemed  to  show,  that  those  mortgaged 
were  nut  intended  to  be  the  subject  oflhe 
devise.  As  to  Litton  v*  Russell,  it  can 
afford  no  argument  on  either  side  of  the 
question. 

40.  Real  estates  in  Bermuda  will  pass 
hy  a  will,  not  duly  executed  to  pass  real 
estates  according  to  the  statute  of  frauds. 
Sheddon  v.  G^fodrichy  £.  1 803.  8  Ves.  48L 

41.  Testator,  lessee  of  an  estate,  con- 
tracted for  the  purdinse  of  the  inherit- 
ance, and  died  before  the  conveyance  was 
completed:  Held,  that  by  this  contract 
he  became  complete  owner  of  the  whole 
estate  in  equity,  and  the  vendor  was  a 
trustee  for  him.  If  he  had  by  his  will 
aAerwards  disposed  of  all  his  lands,  this 
estate  would*  have  passed  by  that  will  4 
Ld.  Ch.  said,  he  thought  it  had  been  long 
established,  that  wbero  the  same  person 
had  the  inheritance,  and  the  term  in  him- 
letf,  though  he  had  in  one  the  equitable 
interest,  and  the  legal  estate  in  the  other, 
l!he  inheritance  draws  to  itself  the  term, 
and  makes  that  attendant  upon  it.t  His 
Lordship  said  he  did  not  apprehend  that 

foint  was  open  to  dispute,  but  Scott  v. 
cnboulett,  (1  Bro.  C.^C.  69.)  was  cited 
as  against  that  propositfon,  at  least  to  that 
extent,  whero  ther  are  considered  separate 
estates  going  in  different  wayr.  Ld.  Ch. 
thought  that  report  in  some  respects  in- 
correct, for  the  feasoniAg  b  by  no  means 
deariandjs  in.  some  parts  at  variance 
with  the  conclusion.  Capcl  v.  Oirdler^ 
E.  1804.  9  Ves.  510.  Ftrfe}  1  Roil.  Ab. 
<Sl6.  pi.  S.  Watts  V.  FuUarton,  cited 
Doug.  ()9i.  Yide  efiam  Bridges  r.  Chan- 
<Sof,  2  Ves.  J  Qo:  429.  William^  r.  PwinS; 


ibid.  602.  Harmood  v»  Oglander,  6  Vetf.. 
222.  8  Ves.  127.  Vide  t  Whitchurch 
V.  Whitchurch,  2  P.  W.  2S6.  Goodrigfac 
9.  Sales,  2  Wils.  329.  Et  etiam  BuUer^s 
note  to  Co.  Lit.  290.  h,  Sec  also  past, 
tit.  Trvsi  and  Trustee^  iv. 

42.  Bill  by  the  nephew  and  devisee  of 
testator,  praying  a  specific  performance  of 
a  contract  entered  into  by  the  testator  for 
the  purchase  of  an  eslpae,'  and  that  the 
executors  may  be  decreed  to  pay  the  re- 
sidue of  the  purchase-money  beyond  the 
deposit  out  of  the  personal  assets,  and  if 
the  vendors  cannot  make  a  good  title,  or 
for  any  other  reason  the  contract  cannot 
be  executed,  then  that  the  amount  of  the 
purchase-money  may  be  invested  in  the 
purchase  of  other  lands,  to  be  conveyed 
to  the  like  uses  as  are  expressed  in  tes* 
tator's  will  concerning  his  real  estate.-—  . 
By  the  will,  which  was  previous  to  testa- 
tor's contract  for  the  purchase,  be  gave 
all  his  freehold,  copyhold,  and  leasehold 
estates  to  his  nephew,  for  99  yearSf  if  he 
should  so  long  live,  remainder  to  the 
heirs  of  his  body,  remainder  to  his  right 
heirs  in  fee.  Testator  contracted  for  the 
purcliase  in  June,  and  the  remainder  of 
the  purchase-money  beyond  the'  deposit 
was  to  be  paid  on  making  a  good  title*—- 
In  July  following  testator  made  a  codicil 
duly  executed,  reciting  the  contract,  and 
directing  that  such  contract  should  be 
cairied  intci  efiect,  that  the  purchase- 
money  should  be  paid  out  of  his  personal 
estate,  and  that  the  estate  so  purchased 
shoutd  go  to  the  uses  expi^eaaed  in  his 
will  as  to  his  real  estates.  One  of  de- 
fendants, another  nephew  of  testator, 
claimed  under  a  bequest  of  the  residue  of 
the  personal  estate  to  be  laid  out  in  lands, 
and  settled  to  the  use  of  himself  for  life, 
with  remainder  to  the  heirs  of  fats  body, 
and  for  dciault  of  such  issue  to  his  right 
heirs.  This  defendant  by  his  answer  lo* 
sisted,  that  if  a  tide  could  not  be  made, 
no  part  of  the  personal  estate  ought  to  be. 
applied  in  the  purchase  of  any  otiier  ea- 
tate  for  the  benefit  of  the  plaintifil  Upon 
the  master's  report  the  title  proved  de- 
fective, and  the  cause  caose  on  for  fur- 
ther directions  upon  the  claim  of  the 
plaintiff  to  the  benefit  ef  the  coniraci* 
Per  Ld.  Ch.  the  case  of  Whitsiker  n. 
Whitaker,  (4  Bro.  C.  C.  $U)  cited  ia 
point,  is  a  veiy  clear  case,  though  ihedictm^ 
go  a  preat  way.  Here  the  questions  are, 
1st,  Whether  the  judgment  of  the  maalet 
against  the  title  £s  decisive  air  between  ib« 
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devisees  and  legatees,  there  being  good  i  an  estate  to  which  he  has  only  an  eqatt* 
title  or  not  ?  2dlyy  If  tlie  devisees  of  the  able  title  will  pass.  As  between  the  hetr 
reiil  estate  can  aay  they  wilt  have  the  real  and  personal    representative,    Laeon  r« 

Martins,  (9  Atk.  1.)  Buckroaster  v.  Har* 
rop,  (t  \e»,  341.)  and  other  cases,  esta- 
blish the  general  principle^  that  whatever 
is  the  state  of  liability  of  the  party  him- 
self to  take  at  his  death,  most  be  the 
state  of  the  liability,  to  be  considered  Dp- 
on  questions  between  those  representing 
him  aAer  his  death,  and  if  at  his  death, 
he  could  not  be  compelled  to  take,  clear- 
ly the  heir  could  not  say  to  the  executor^ 
^'  I  will  have  the  estate,  and  you  shall 
pay  for  it."  There  u  no  principle  for  the 
devisees  of  the  real  estate  to  be  more  fa- 
vored than  an  express  legatee  of  personal 
estate;  there  is  as  much  intention  that 
the  latter  shall  take  the  personal  estate, 
as  that  the  real  eslate  shall  go  to  the  de« 
visee  by  the  act  of  the  devisor.  Ld,  Ch." 
said  the  present  case  will  turn  uponthis« 
how  far  the  dieta  supposed  to  have  fallen 
from  Lord  Ahantey  in  Whitakerr.  Whit- 
aker,  can  be  supported  by  authority  or 
prrociple.  It  most  go  this  length,  that 
where  a  man  having  le|[al  estates*  and 
equitable  estates  under  a  contract,  de- 
vises all  lih  meuuages,  lands,  isc  and 
dies,  standing  quite  neuter  as  to  the  equU 
table  estates  under  the  contract  until  his 
death,  the  court  must  %ny  those  words 
operate  to  the  same  eflect  as  giving  all  bis 
lands,  d$c  legal  and  eqnitable,  provided 
the  latter  were  conveyed,  and  if  not,  then 
the  interpretation  is  a  wish  to  give  aH  if 
they  can  be  bad  specifically,  and  if  not, 
then  he  devises  the  legal  estates'sach  as 
he  can  pass,  and  such  of  hb  equitable  es- 
tates as  he,  or  his  representatives  aAer 
his  death,  shall  be  able  to  procure  a  title 
to ;  and  a«  to  all  the  rest;  it  is  a  direction 
to  the  executors,  and  against  those  to 
whom  the  testator  has  giVeta  the  personal 
estate,  to  lay  out  so  much  as  shall  be  ne- 
cessary, not  to  procure  a  title  to  that  es- 
tate, but  to  procure  a  fiCle  to  any  other 
estate  they  can  find.  If  it  did  n6t  amount 
to  that,  Ld.  Ch.  said,  he  did  not  see  how 


,,  whatever  may  be  the  title,  to  be 
paid  for  by  the  personal  representWe  ? 
and  Sdly,    Whether  they  can  repudiate 
the  contract  entered  into  by  the  testator, 
and  can  have  a  rightto  consider  tho  tes- 
tator as  having  contracted  to  boy  some 
other  estate  for  them  ?      His  Lordship 
elated  another  question,  via.    What  are 
the  eguities  of  the  parties,  regard  being 
had  to  what  the  court  must  declare  to  be 
tlie  purpose  of  the  testator  upon  tkie  will 
Mid  codicil  ?    The  will  deviaed  freehold 
eatates  to  uses  in  which  plaintiff  would 
have  partial  benefits,  vis.  a  term  for  99 
years,  if  he  so  long  live,  with  remainders 
over,  and  the  testator  afterwards  disposed 
of  the  residue  of  his  personal  estate,  which 
be  directed  to  be  laid  out  in  land  to  be 
settled  to  other  naas  $  therefore,  when  he 
had  concluded  tbe  will,  he  declared  that 
audi  land  as  he  actmlly  had,  shoold  de- 
volve In  a  certain^coone,  and  The  land,  to 
be  parchaaed  with  the  residue  ofiiisper- 
aonal  estate  should  gcr  to  other  persons, 
and  he  watf  content,  that  if  he  should  die 
the    moment   afterwards,   the    different 
branches  of  his  property  should  go  in 
those  different    modes.      Afterwards  he 
entered  into  a  contract  for  the  purchase 
of  an  estate,  the  particulnr  containing  one 
condition,  implied  in  almost  every  con- 
tract, bat  expressed  in  this,  that  he  was 
to  become  the  owner  of  the  estate  if  a 
goiM!  title  could  be  made,  he  was  placed 
therciUe  in  circumstances  In  which,  from 
that  time  until    his  death,    or  until  tbe 
agreement  should  break  off,  he  was  ca- 
pable of  devising  the  estate,  as  being  the 
equitable  owner.   'The  qoeation  was  very 
materially  argued,  as  if  immediately  afier 
the  contract  testator  had  republished  his 
will,  for  an  estate  contracted  lor  after  a 
general  devisb  will  pass  by  a  republica- 
Tion  of  testator's  will,  and   must  be  |iaid 
far  out  of  the  personal  estate.     It  was 
also  materially  observed,  that  evwy  de- 
vise of  land,  wlietlier  particular  or  gene- 
ral, ts  specific,  as  the  devisor  must  have 
the  land  at  the  date  of  tbe  will,  and  con- 
tinue to  have  it  until  his  death.  The  first 
question  then  is,  whetlier  the  doctrine  of 
the  court  and  the  dicta  in  Whitaker  e« 
Whitaker,! up.  will  establtsb,  that  if  a  man 
having  lands,   and   having    acquired  an 
equitable  title  in  other  lai^  by  conti«ct, 
makes  a  general  diapositaoa  of  hiaeUMe, 


the  case   was  to  be' 


out,'  fat  he 


agreed  if  he  had  directed  that  iMX  of  bia 
personal  estate,  a  sU'm  of  moiiiej|rshdtiid  be 
laid  out  in  roiil  estate,  thiEMW{[s  po  doubt 
it  must  be  laid  out,  or  if  it  w^s  tb  be  laid 
out  in  a  particular  county,  then  tbe  court 
has  gone  upon  this,  that  it  is  to  be  taken, 
tliat  theVe  is  some  estate  in  that  county, 
and  thvrelbre  tliat  it  may  be  procured. 
But  if  it  b  tebe  in  a  particular  parish,  there 
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«Fe  the  conflictiBg  opinions  of  Ld*  Thur- 
Ufff  and  Ld.  Rosslyn,  Ld.  T*  thougbc 
the  money  could  not  be  laid  oat  any  where 
else^  and  Ld.  R.  thought  it  might  be  laid 
out  elsewhere,  if  no  land  could  be  pro- 
cured in  that  parisbr  Ld.  Ch»  said,  his 
difficulty  in  this  case  was,  whether  a 
person  devising  his  equitable  estate,  does 
by  that,  not  only  give  the  equitable  estate 
he  supposes  his,  but  includes  in  that  a 
direction  to  purchase  other  estates  $-- — if 
he  was  mistaken  in  supposing  the  estate 
contracted  for  to  be  bis,  whether  he  did 
not  only  mean,  that  )iis  contract  should 
be  executed,  but  also  as  he  had  said  so 
much,  this  court  is  further  to  infer,  that 
though  the  title  to  that  estate  cannot  be 
made,  another  estatp  shall  be  purchased; 
a  question  which  has  never  been  so  deter- 
mined. In  Coventry  o.  Cof  ^ntry,  (2  Atk. 
336.)  exchange  being  the  subject,  in  which 
case,  in  case  of  evictioo,  the  party  evicted 
would  take  the  estate  given  in  exchange, 
Ld.  /far^i^'ci^^  thought  ^he  intention  upon 
the  whole  was,  that  the  estate  should  be 
bought  for  those  to  whom  b^  finally  gave 
iL  if  it  could  be,  but  if  not  bought  they 
should  have  the  other  est»to  to  go  in  lieu 
of  it.  Ld.  Ch.  thought  this  w^  carrying 
tbe  doctrine  of  the  court  further  than  had 
beep  dono  before  *,  he  therefore  took  time 
to  consider.  Ld.  Ch«  afterwards  said, 
that  an  equitable  title,  acquired  after  a 
general  devise,  will  pass  by  a  republican 
tion  of  testator's  will,  if  afterwards  in  his 
life-time,  or  after  his  death,  that  equitable 
title  becomes  clothed  with  the  legal  es^ 
tate.  If  a  good  title  could  have  been 
made  in  this  case,  there  would  have  been 
no  question,  for  then  the  common  doc* 
trine  must  have  applied,  that  a  person 
acquiring  the  equitable  title  by  the 
contract,  and  dying  before  payment, 
if  a  good  title  can  be  made,  whether  he 
dies  with  or  without  a  will,  it  must  be 
made,  and  the  personal  estate  must  pay 
for  the  advantage  of  the  devisee  in  one 
case,  or  of  the  heir  at  law  in  the  other. 
Upon  that  principle,  a  reference  w»»  di- 
rected to  the  master  as  to  the  title,  and 
the  result  was,  that  the  title  was  bad. 
Upon  that,  two  further  questions  arose, 
1st.  Whether  the  devisees  may  take  tbe 
estate  witli  a  bad  title  if  they  think  fit, 
and  the  personal  estate  shall  pay  for  it  at 
its  vahie  ?  and,  2dly,  Whether  the  de- 
visees may  say,  they  would  have  not  only 
the  estate  wiib  iu  bad  title  at  its  worthy 
but  also  the  difference  of  ib^  money, 


which  would  have  been  paid  bad  tbe 
been  good,  to  be  laid  out  in  land  ?  As 
to  the  first,  Ld.  Cb»  said,  no  case  had  in* ' 
dnced  him  to  suppose,  that  if  this  weM 
between  the  heir  and  personal  represen- 
tatives, it  would  be  possible  for  the  h^ir 
to  say,  that  thoiigb  the  title  was  donbl- 
ful,  yet)  as  real  representative,  he  was 
entitled  to  take  it  as  it  was,  though  his 
ancestor  never  meant  to  take  it  so,  or 
intimated  any  purpose  of  retiring  from 
that  jBituatios,  in  wbch  be  might  either 
insist  on  a  good  title  or  re^t  the  estate, 
and.  though  there  ts  no  proof  that  the 
ancestor  would  have  paid  for  the  estate 
with  a  had  title,  yet  the  heir  can  insist, 
that  the  personal  representative  shaH  pay 
for  it  out  of  the  assets.  His  Lordship 
said,  none  of  tbe  cases  cited  gave  any 
colour  for  that.  Green  e.  Smith,  ( t  Atk. 
572.)  states  a  doctrine  inconsistent  with 
it,  for  that  was  a  case  where  a  own  had 
agreed  to  lay  set  money  in  luid  gene- 
rally, and  devised  hie  real  estale  before 
the  purchase  was  completed ;  the  money 
agreed  to  be  laid  out  was  held  to  pass  to 
the  devisee,  for  %h^  was  not  tbe  case  of 
a  devise  of  real  or  personal  estale,  which 
the  testator  had,  bet  was  a  testamentary 
declaration  bow  a  real  estate  was  to  be 
acquired.  A  difference  was  also  taken 
between  an  heir  and  a  devisee,  and  upon 
that,  Coventry  v.  Coventry,  and  Whitaker 
n,  AVhilaker,  were  cited,  from  both  which 
cases,  It  is  clear,  tbat  by  a  contract  for  a 
purchase,  if  the  vendor  has  a  good  titla 
in  equity,  it  is  the  real  estate  of  the  pur* 
chaser,  and  will  pass  by  bis  will  o  de* 
sceod,  and  the  devisee  or  heir  may  call 
for  application  out  of  the  personal  estate 
in  payment.  There  are  certainly  many 
passages  in  tlie  report  of  Whitaker  «• 
Whitaker,  going  a  considerable  length  to- ' 
establish  that  tbe  case  of  a  devisee  is  to 
be  distinguished  from  that  of  an  heir,  and 
that  in  the  case  of  a  devisee,  it  is  to  be 
understood  thiit  the  vendee  having  the 
estate  at  the  time  of  the  devise  to  the 
sense  in  which  he  has  it  in  equity,  though 
it  fails,  because  ollimately  he  cannot 
have  it,  yet  such  a  devise  is  to  be  under- 
stood as  a  direction,  not  only  that  tbe  de* 
visee  shall  take,  bnt  that  if  he  cannot,  the 
executors  shall  purchase  an  esuie  for 
him.  Ld*  Ch.  said  this  important  doc* 
trios  was  somewhat  new,  but  when  Ld. 
AlvwUey  is  represented  to  have  stated  it 
to  tiiat  length,  it  became  his  Lordship  to 
d^hti  whether  his  opmion  to  tbo  eoor 
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trary  was  well  foaaded.  if  the  doctvice 
is  w  it  appears  stated,  as  follews,  that  if 
tks  testator,  instead  of  a  eodicil|  had  re- 
published his  will,  then,  io  the  coastruc* 
tion  of  this  court,  the  devise  ef  alt  his 
freehold,  copyhold,  andlebseheld  estates, 
would  go  to  this  extent,  that  it  would  be 
a  devise  not  only  of  all  the  legal  estates 
he  had  at  the  date  of  the  wiii,  and  of  the 
•quftabie'  estate  under  the  contract  in 
these  very  kods,  but  that  those  words 
must  have  been  construed  exactly  as  if 
he  bad  said  he  gaive  all  his  freehold, 
copyhold,  and  leasehold  estates,  meBuing 
those  of  which  he  was  then  seised  in  law, 
and  this  estate  of  which  he  conceived 
himself  seised  in  equity^  and  abo  if  he 
should  be  mistaken  in  that,  if  that  equit- 
able estate  cannot  be  conveyed,  meaning, 
under  those  general  words,  that  his  exe- 
cutors should,  out  of  his  personal  estate, 
boy  seme  other  estate  for  the  benefit  of 
titose  to  whom  he  had  given  his  freehold 
ettate.  As  to  Coventry  v.  Coventry,  if 
that  coataioed  a  case  of  election,  the 
cited  cases  of  Noys  v.  Mordauat,  (2 
Verm  581.)  and  Streatfield  o.  Streatfield, 
( C.  temp.  Talb.  1760  were  correctly  ap- 
plied4  but  tliey  prove  aotbing  more  than 


the  application  of  that  doctrine,  either 
here  or  in  Whilaker  v.  Whitaker  ?  for 
the  only  question  was,  as  to  the  intention 
by  the  codicil  to  say,  he  gave  to  the  de* 
visee  of  the  freehold  estate  by  the  will 
the  estate  purchased  under  the  contract, . 
if  it  should  become  his,  or  to  say,  what  « 
he  might,  without  raising  a  case  of  elec-  * 
tion,  (being  only  the  expression  of  his  own ' 
intention,  as  to  the  manner  of  disposing 
of  his  own  personal  property,  which  he  • 
had  full  power  to  dispose  of,)  that  he  not 
only  gave  the  estate,  if  it  was  hb,  but  if' 
it  should  tarn  out  not  to  be  his,  desired 
the  residuary  legatees  to  lay  out  sudi  a 
sum  of  money  in  the  purchase  of  any 
other  freehold  estate  the  devisee  should 
choose  to  take.    Where  there  is  a  gene" 
ral  direction  to  lay  out  money  in  land, 
the  testator  takes  it  for  granted  land  can 
be  procured.     If  a  particular  estate  is* 
pointed  out,  he  conceives  a  title  can  be ' 
ra^de,   and  'it   is  now  established,  that 
where  that  ftils,  it  may  be  lafd  but  in 
other  lands,  the  particular  estate  pointed 
out  being  only  the  mode   directed  for 
executing   the  primary  intentiod   for  a 
purchase.    The   doctrine,    therefore,  is 
only  this,  that  testator  directed  what  he 


this  ffUiuliar  doctrine,  that  if  A.  gives  an  believed  capable  of  being  done  in  all 


estate  belonging  to  B.,  which  A.  had  no* 
power  to  give  without  his  concurrence, 
and  give  any  estate  to  B.,  it  slwll  be  un- 
derst(»ad  to  be  given  upon  condition  that 
he  shall  permit  A.'s  will  to  take  effect  as 
to  the  other ;  but  whether  the  cited  cases 
were    correctly    applied,  depends  alto- 
gether upon    this,  whether  the  testator 
had  espressed  his  intention  ia   such    a 
nuinoer  as  to  raise  a  case  of  election,  for 
if  he  had  called  upon  the  person  who 
was  his  heir  at  his  death,  to  convey  any 
thing  that  belonged  to  tnat  heir  in  that  t 
character,  he  could  call  on  him  te  con-' 
vey  nothing  but  what  was  the  testator's, 
and  therefore,  if  there  was  any  ex^mso 
ikai  in  that  will  affectiag  property  in  the 
hands  of  the  heir,  trhlch  was  the  testa- 
tors,  it   would    pass   by  the  intention- 
dechuned,  but  not  by  election.    So,  if  this 
codicil  calls  upon  the  residuary  legatees 
ef  the  personal  estate,  to  give  up  some- 
tlmi{r,  that  without  their  concurrence  he 
could  aot  give  to  the  devisees  of  the  free- 
hold estate,  their  own  property,  and  they 
withheld  it,  this  court  would  compensate 
tlie  devisees  out  of  that  personal  estate 
•0  given.    But  what  room  was  there  for 


events,  though  not  in  the  precise  mode, 
and  the  court  follows  that  up,  holding, 
that  being  directed  to  be  done  it  shall  be 
considerd  as  done;  but  Ld.  Ch.  said,  it* 
is  quite  a  different  point,  whether,  if  I ' 
have  a  contract  for  a  particular  estate,* 
and  direct,  if  it  becomes  mine,  it  shall  go 
in  a  certain  course,  yet  if  it  never  be- 
comes mine,  money  to  be  laid  out  in  an- 
other estate  is  to   go  in  that  direction. 
The  situation  of  the  parties  also  is  al-* 
tered,  for  the  vendor  mijg^ht  ba  a  debtor 
by  specialty  in  respect  of  that  contract. 
Instead  of  that  the  codicil  onlv  directing 
execution  of  the  contract,  t^e  testator 
being  under  circumstances   open  which 
he   might  withdraw  from   the   contract 
as  it  could  not  be  executed,  yet  after  hia 
death  to  make  good  t)ie  question  bc^twees 
the  heir  or  devisee,  and  the  personal  re- ' 
presentative,    a    cbnstryct^oq^  ha^  beeo'. 
made,  changing  ti^  vendo^'k  situation  as. 
a  debtor  1^  s|)eciidty,  an^  cqnstdl^ring 
the  testator  as  put  of  mere  h<uttity  ae-  ] 
quiring  another  estate  which  he  nevev 
thought  of,  and  would  not  have  so  de- 
vised.   His  object  n^ighji'' have  been  to 
buy  that  estate  aa  coDttguousi  or  for  ether 
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rmiODi  which  might  demmistnite  hit 
];nirpose  to.  have  that  6state  only.  Ld. 
Ch.  added,  that  as  the  present  case  was 
new,  aodilid  jDot  fall  in  with  the  doctrine 
in  Wbitaker  v.  Whitnker,  he  should  give 
b,is  opiarion  with,  great  deference,  but  be 
thought  it  carried  the  doctrine  upon 
equities  supposed  to  be  founded  upon 
the  intent,  rurtber  than  the  legitimate 
^  construction  of  this  codicil  authorises  to 
^savj  if  tbi9  estate  cannot  b^  bougbti  it 
amounts  to  a  direction  to  buy  some  other 
estate*  Upon  the  second  question,  his 
Lordship  repeated  his  opinioni  that  if  be 
^ras  right  in  placing  the  devisee  in  the  si^ 
tuation  of  the  heir,  he  (the  deyisee). could 
not  say  he  would  take  an  estate  which 
the  ancestor  would  out  be  obliged  to  take, 
a;id  if  the  objeetion  amotinted  to  no  more 
than  that  which  wouki  enable  the  vendor 
tp  say,  the  vendee  shall  take  compensa- 
tion ;  if  it  goes  further,  was  to  entitle  the 
veodee  to  refuse,  that  must  decide  the 
contest  as  to  ibis  point  between  his  real 
and  personal  lepreseataUves  Immediately 
after  his  death ;  therefore,  if  no  title  c^n 
be  made^  the  devisees  are  not  entitled  |o 
i«Jie  this  estate  without  it,,  or  to  have  an* 
other  estate  boiight  for  them.  This  cause 
was  afterwards  re*aigued  on  the  part  of 
plaintllT;  whereupon  Ld.  Ch«  aaid^  he 
could  not  get  over  his  difficulty,  that  if  a 
cootraict  is  entered  iilto  for  tlie  purchase 
of  an  estate,  under  hand  and  seal,  that 
estate,  by  force  of  the  contract,  becomes 
the  esute  of  the  pvrchaser,  and  will  go 
to  his  heir,  who  will  .take  it  free  from  all 
sinwle  contract  debts.  The  vendor  is  a 
creditor  by  specialty,  and  if  the  whole 
personal  estate  would  be  just  sufficient  to 
pay  for  the  estate  contracted  for,  the  heir 
would  take  that  estate  as  against  the  sim- 
ple- contract  creditors,  for  there  would 
lie  a  contract  bv  covenant  under  band 
and  seal,  with  which  the  executor  would 
be  charged  at  law ;  but  if  the  vendor 
could  not  recover  his  money  in  an  action, 
bgr  reaaon  that  the  title  was  defective,  will 
this  court  hoid|  that  as  such  contract  was 
•ntered  into,  and  the  ben<dfit  of  it  de- 
vised, that  shall  be  considered  a  devise 
vol  ooly  of  the  land  so  contracted  for, 
but  a  devise  of  any  land  that  can  be  pur- 
chased with  that  money ;  and  if  so,  will 
the  court  give  such  an  ^6ct  to  the  con- 
tract and  the  will,  as  will  prejudice  sim- 
ple contract  creditors  ?  If  that  is  not 
tbe  effect  as  to  aimpie  coutract  creditors, 


upon  what  principle  can  it  he  said,  Aaf 
this  is  the  doctrine,  if  there  are  slm|ile 
contract  credttorS|  and  not  so  if  there  bo 
such  creditors  ?    In  the  cases  cited. 


no 

there  was  no  doul*t  if  the  title  had  been 
good,  the  estate  would  have  descended 
upon  the  heir  against  the  simple  Contract 
creditors,  but  it  was  heU,  if  the  title  was 
not  giaod,  the  heir  could  not  insist  upon 
any  thing,  and  the  consequeucB  is,  thai 
the  title  being  bad,  the  simple  eontraci 
creditors  migbt  have  been  paid  out  of  ibo 
purchase-money,  tiiat  in  the  case  of  a. 
seed  title  would  have  been  laid  ont  in 
land.  It  is  difficult  to  say  there  is  a  dtf^ 
fereoce  between  the  heir  and  devtsee, 
where  the  title  of  simple  contract  credi- 
tors comes  in  question,  ami  if  not,  tbo 
case  must  be  pursued  to  the  consequeace, 
viz.  that  this  is  the  doctrine  of  the  court 
if  there  are  simple  contract  creditori, 
and  is  not  the  doctrioe  if  there  are  aoae. 
Brome  v.  Eonk,  £.  n05.  10  Ves.  APT. 
I  Vide  Blount  e.  Bestland,  5  Ves.  515. 
and  51  &  with  references  la  nolts.  Raos- 
bold  v»  Rumbold,  3  Ves.  65.  Wilsoa  9. 
Mount,  ibid.  19l«  Pottiward  e.  Pros* 
cott,.7  Ves.  541.  Sfaeddon  e.  Goodrich, 
8  Ves.  481.  Rich  v.  Cockell,  9  Vos.  S69. 
Andrew  «.  Trinity  Hall^  Camb.  ibid.  53S. 
Blunt  V.  Clltberow,  10  Ves.  589.  for 
other  cases  on  the  doctrioe  ^f  election. 

43.  Defendant  having  by  his  answer 
admitted  a  contract,  and  letter,  offisriog 
to. sell  at  a  valuation,  the  court  decteod 
a  conveyance  on  payment  of  the  purchase 
money  into  the  bank  by  plaintiff  on  a 
certaiaday,  but  directed,  that  on  default 
of  payment,  the  bill  should  be  dismissed 
wkn  costs.  This  contract  not  being  biad- 
ing  till  payment)  the  estate  was  held  not 
to  pass  by  a  previous  devise,  but  do* 
scendible  to  the  heir.  Oaskarth  v.  Xor- 
ther,T.  1805.  12  Ves.  107* 

44.  A  letter  to  a  solicitor,  with  direc- 
tions to  prepare  the  conveyance  of  a  par* 
chase,  described  generally  as  ilie  land 
bought  of  A.,  but  not  specifying  the 
terms,  is  not  sufficient  evidence  of  a  con* 
tract  within  the  statute  of  frauds :  there* 
fore  the  conveyance  being  sobsequoat 
to  the  will  of  the  purchaser,  and  no  pre* 
vious  contract  having  been  made  aerea* 
able  to  the  statute,  to  givo  the  porcnaer 
an  equitable  interest,  the  estate  so  pur* 
chased  will  not  pass  by  his  will  $  but 
where  a  written  agreeooent  ft>r  a  piircbasa 
has  been  execuled|  the  purchaser  takoa 
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W  eittt^ln  equity  which  wiUpass  by  hit 
will,  and  the  subsequent  conveyeoce  of 
tbe  estate  is  no  refocation.  Ro$f  r. 
Ow^n^AMCyM.  1805. 11  Ves.  MO.  Vide 
Doe  V.  Pott,  DougL  684.  Watts  9*  Ful- 
lertcMii  cited  i6ul.  681. 

45.  A  devise  of  a  real  estate  is  not  re- 
voked by  bankruptcy.  Ckttrmtm  t. 
Charman^  E.  1808.     14  Yes.  580. 

46.  A  conveyance  to  trustees  and  their 
beirs  to  secure  a  jointure^  and  subject  to 
a  term  for  that  purpose,  to  the  derisor 
and^  his  heirs,  is  a  revocation  of  a  prior 
devise  of  the  same  estate.  Vaw$*rv. 
Jejfrey^  H.  1810.  16  Ves.  519.  Vidt 
Cave  v«  Holford,  3  Ves.  650.  Yidt  tiiam 
Rider  «.  Water  t  P.  W.  328.  Cotter  v. 
L«ver,  ibid.  622.  KnoUys  v.  Aloock, 
5  Yes.  648. ;  all  which  cases  have  estab- 
lished, that  an  agreement  to  convey 
revokes  a  devise  as  well  as  an  actual  con- 
veyance. 

47*  A  declaration  by  testator,  in  the 
attestation  of  his  will,  that  lands  should 
go  to  a  certain  person,  is  not  a  soiBcient 
devise  of  them  under  the  Irisli  statute  of 
/rauds  (o)  for  not  being  signed  by  the  tes- 
tator, or  by  any  u^rson  by  his  direction. 
Biemurkauet  v.  l9ay,  H.  1812.  1  Ban& 
Be.  119.    (a)  Vide  7  W.  3.  c.  12. 

48.  An  unattested  paper  clearly  refer- 
red to  in  a  devise  of  real  estate,  is  con- 
sidered part  of  the  will,  if  made  previ- 
ously, but  not  if  subsequent ;  but  legacies 
by  an  unattested  paper  are  includMl  un- 
der a  charge  of  legacies  on  a  real  estate, 
but  the  produce  of  a  sale  of  a  real  estate, 
cannot  be  directly  disposed  of  by  an  unat- 
tested paper.  WUkineon  v.  Adam,  C. 
iai3.  1  Yes.  and  B.  446. 

49.  A  devise  of  the  equitable  fee  under 
a  contract  to  purchase,  is  revoked  by  a 
conveyance  to  a  trustee  and  his  heirs,  to 
such  uses  as  the  devisor  should  appoint  by 
deed  with  two  witnesses,  or  by  will  with 
remainder  to  himself  for  life,  then  to  the 
trustee  fur  the  life  of  )he  devisor  to  bar 
dower  ;  remainder  to  the  devisor  in  fee. 
Plumer^  V.  C.  observed,  that  a  devise  is 
not  revoked  by  merely  taking  the  legal 
estate,  (a)  There  is  a  distinction  how- 
ever between  the  intent  and  the  bare  al- 
teration of  the  estate,  as  a  ground  to  re- 
voke a  will.  A  feoflment  by  the  devisor 
to  such  uses  as  he  should  appoint,  with 
remainder  to  himself  in  fte,  is  clearly  a 
revocation  ;  ucu$y  where  partition  is  the 
sole  object.  (6)    .As  to  the  eqnhuble  in- 


terest, a  purchaser  ie  awaer  in  equity  for. 
almost  every  porpoiSf  such  as  prolii  an^ 
loss,  dec.  but  before  payment  .of  the  pur- 
chase money,  he  oaay  be  restrained  irem 
cutting  timber,  (c)  As  between  the  re- 
presentatives of  the  purchaser,  however^ 
It  is  real  esiate,  and  a  contract  to  sell  a 
devised  estate  has  the  efiect  of  revoking 
llie  devise.  Rawlins  v.  Burgis,  [|.  1814. 
2  Yes.  and  B.  382.  Vide  (11)  I  Rol.  Ab^ 
616.  pf.  3.  and  Mr.  Sugdea's  note  un  the 
passage  in  Williasns  v.  Owen,  2  Ves.  jun. 
429.  rVend.  Si  Pufch.  148. 4th  edit)  (6) 
Maundrell  v  MaundreU,  10  Yes.  2o4» 
where  the  distinctioa  between  Luther  v. 
Kidby,  8  Yin.  tit.  JDcrue,  R.  6.  pi.  30.' 
and  Tickner  v.  Tickner,  (3  Atk.  741. 
1  Wils.  C.  B.  308.)  is  clearly  suted.  (c) 
Paine  v.  Meller,  6  Yes.  349.  Puis  eiiam 
Brydges  v  D.  of  Chandos.  2  Yes.  jun. 
417.    Ward  V.  Eborall,  4  Madd.  368. 

50.  A  devise  of  copyhold  estate  by  tha 
description  of  copyhold  ground-rent,  is 
good.  Walker  v*  Shore,  E.  1815. 19 
Ves.  387. 

51.  A  will,  whereby  freeholds  vrere 
devised,  was  held  to  be  well  attested, 
though  one  of  the  subscribing^  witnesses' 
was  executor  in  trust  under  the  will. 
Phipps  v.  Pitckery  M.  181^.  1  Madd. 
144. 

52.  Testator  devised  all  hhi  freehold 
and  copyhold  ipianors  and  real  estates 
whatever,  upon  certain  trusts,  and  gave 
35^0007.  to  the  same  trustees  to  lay  out 
the  same  in  lands  to  be  settled  upon  tha 
like  trusts,  and  testator  afterwards  con* 
tracted  for  the  purchase  of  several  es- 
tates, and  by  a  codicil  specifying  seme 
of  the  estates  which  he  had  so  contracted 
for,  he  devised  them  to  the  same  trustees 
upon  the  trusts  of  his  will,  and  directed 
that  the  purchase  monies  should  be  takeu' 
as  part  of  the  35,000/.,  and  then  he 
coififirmed  his  will  in  all  other  respects: 
Held,  that  this  codicil  amounted  to  a  re- 
publication, and  passed  not  only  the  es-^ 
tates  therein  specified,  but  all  the  lands 
contracted  for  between  the  will-and  codi- 
cil. Hulme  V.  Heygate,  £.  1816.  1 
Meriv.  285.  Vide  Piggot  v.  Walker,  7 
Yes.  99.  Lytton  e.  Falkland,  cited  ib.  117. 
Strathuicre  ».  Bowes,  7  T.  R.  482.  Good-^ 
title  r.  Meredith,  2  M.  &S.  5. 

53.  If  A.  devises  an  unqoa1i6ed  emrw 
table  fee,  and  afterwards  the  unqnalined 
legal  fee  is  conveyed  to  him,  the  will  is  not 

1  thereby  revgked,  bccuustt   such  convej* 


AM 


afoce  Mf '  iflicllMit  to  the  iDquiuble  fee 
devised.  Bot  if  he  afterirards  take  a 
qoalified  eonreyattce  of  the  legat  fee,  for 
^  purpose  of  preveoliDg  dower,  it  is  a 
revocation  of  the  will,  being  a  change  in 
ibe  quality  of  the  estate^  and  not  incmeat 


DEVlSe  1.  &  It 


to  the  eqniUble  fee.  iKdftf  ▼«  JtfMfVy  T^ 
1819.  4  Madd.  368. 


Of  the  revocation  of  a  wfll*  of  hiodiw 
vide  tit.  Wm,  sec.  V. 
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Who 


are  capable  to  devhCy  and  of  iphdt  E$iate  of  Interest  in  the  Dentor,  he 
may^diepote  by  Wilif  flndMrein  of  the  Devise  of  a  Trust  Estate. 


f>4',  A  man  seised  in  fee,  limited  a  term 
upon  such  trusts  as  be  by  deed  or  will 
should  appoint,  and  for  want  of  appoint- 
ment to  attend  the  inheritance.  After- 
wards by  a  nuncupative  will,  he  g^ve 
^'all,  all  to  I.  S/'  Testator  was  a  bastard, 
and  died  without  issue.  This  will  not 
pass  the  triist  of  the  term.  Thruxton  v. 
4tt.  Oen.  M.  1685.  1  Vern.  340. 

55.  A  father  settled  an  estate  upon  his 
son  for  life,  remainder  to  his  first  and 
other  sons  in  tail-male,  reversion  to  him- 
self in  feef  and  devised,  that  if  his  son's 
wife  should  die  In  the  life-tlnie  of  her 
husband  without  issue  male,  he  should 
have  power  to  make  a  jointure  to  any 
other  wife ;  and  for  want  of  issue  male  of 
his  said  son,  then  the  estate  should  re- 
main tO'  his  son  by  any  other  wife,  and 
his  grand-daughter  should  have  40OO/. : 
and  in  case  of  failure  of  issue  male  by 
his  son,  then  the  estate  should  so  to  his 
grand -children  and  their  heirs,  share  and 
share  alike.  This  devise  does  not  con- 
vey an  estate  tail  to  the  son ;  for,  per 
euriam,  it  is  impossible  to  tack  the  estate 
by  the  will  to  the  estate  for  life  in  the 
settlement,  on  purpose  to  support  the 
contingent  remainder,  because  the  set- 
tlement and  will  are  two  distinct  con- 
veyances. Moor  V.  Parker  J  M.  1692. 
4  Mod.  316.  1  Ld.  Raym.37.  Skin. 
558. 

56,^  It  was  formerly  held,  that  contin- 
gent interests  in  laud,  resting  merely  in 
possibijity,  were  not  devisable  by  a  will, 
made  previous  to  iheir-vesting.  Bishop 
V.  Fountain^  T.  1(596.  2  Lev,  527.  But 
it  is  now  otherwise.  Vi(2e  Selwyn  v.  Sel- 
wyn,  1  Bla.  222.  Roe  v.  Griffiths,  1  H. 
Bla.  605  Moore  v,  Hawkins,  2  Eden 
342.  cited  1  H.  fil.  33.  in  Roe  tf.  Jones. 
Vide  ttiam  Pow.  Dev.  34,  35.  Fearne 
Cout,  Rem.  (4ih  ed.)  538,  539.  545. 


6Y'  A  Qian  comracted  for  the  pnrcfaase 
of  landb*,  but  before  the  eonveyauoe  way 
made  he  djed,  having  devised  those 
lands.  Per  curiam^  the  devise  Is  good, 
for  the  vendor,  after  the  contntcf^  bedme 
a  trustee  for  the  vendee.  Ddni^ff  Ca. 
H.  1697.  3  Salk.  85.  FiVfeGilb.  Cfa.itep. 
243.  Ld.  Pembroke  v.  Boden,  Ch.  Rep, 
115.  3  Pow.  Contracts,  S3. 

58.  By  marriage  settlement,  on  faihire 
of  issue  male,  a  term  was  limited  for 
raising  5000/.  for  daughter's  portions, 
payable  at  eighteen,  6r  marriage.  There 
was  oOq  daughter  only,  upon  whom  the 
inheritance  of  the  lands  descended  :  she 
died,  having  attained  eighteen,  hot  under 
tweuty-one,  and  unmarried ;  and,  by  a 
nuncupative'  will,  gave  all  she  could  de- 
vise to  her  mother,  who  took  administra- 
tion with  the  will  annexed.  Per  curiam^ 
the  trust  of  the  term  is  not  extinguished 
in  equity,  but  is  a  subsisting  charge  on 
the  estate,  and  ourht  to  be  raised  and 
paid  to  the  administratrix.  Thomas  r. 
Kemishy  H.  1 697.  2  Vern.  348.  Vide 
Jackson  v.  Farrand,  2  Vern.  424.  and 
Pre.  Ch.  109*  with  notes.  This  case  was 
affirmed  in  parlinment.  Coltes'  P.  C.  1 12. 

59.  !•  S.,  who  was  to  have  had  a  con- 
siderable advantage  under  a  will,  was 
drawn  in  by  fraud  and  false  suggestions 
to  make  a  composition  for  his  interest, 
and  to  give  a  release :  a1\erwards  I.  S., 
being  sensible  of  the  fraud,  made  his  wilt 
and  devised  (int.  al.)  the  residue  to  hi^ 
v^jfe,  on  conoition  to  pay  his  debts,  and 
made  her  executrix  :  Held,  that  his  right 
to  set  aside  the  release  wak  devisable, 
and  the  words  proper  for  that  parposcr 
Drew  V.  Merry^  T.  1701.  I  Eq.  Ab. 
175.  pi.  7.  Vinie  Blake  v.  Johnson,  Pre. 
Ch.  142. 

60.  One  seised  in  fee  of  five  mes- 
suages, by  will  devised  two  of  them  to 
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Ills  wife  for  -life,  remaiader  to  bis  two 
daugbten  in  fee,  and  the  third  and  Iburtb 
to  the  wife  and  her  boirs^  she  paying  his 
legacies  4n  ca«e  his  personal  estate  fell 
abort)  and  if  she  did  not  provide  for  the 
legacies  in  her  life-time^  then  that  the 
legatee^  after  her  death,  should  ^ell  the 
house  and  pay  the  legacies  oat  of  the 


the  purchase  oaoaey,  bdt  befi>re  c(mTey* 
ance  executed,  devised  to  J.  S.,  and  after* 
wards  A.  took  a  conveyance  of  the  lands 
so  articled  for,  to  him  and  his  heirs,  and 
died :  Held,  that  the  land  passed  by  the 
will,  and  that  an  equitable  estate  is  aa 
well  devisable  as  a  legal  estate.  Greenhill 
V.  OrewhiUy  H.  171 1.  2  Vera,  680.  Pre. 


prodttce ;  and  then  *<  ail  the  overplus  of  I  Gb.  320.  Gilb.  Eq.  Rep.  77-    Mr.  Yer« 


my  estate  to  be  at  my  wife's  disposal,'' 
and  testator  made  her  executrix.  The 
liilh  messuage  does  not  pass.  Caniraj 
NevUj  J.  8kam  v.  Bull^  M.  1701. 12,Mod. 
59^,  Vide  Cole  o.  Bawlinson,  1  Salk.  234. 
Lady  Bridgewater  v.  D.  of  Bolton,  6  Mod. 
106.  To  mabe  an  inheritance  pass  under 
the  words  <^  residue''  •>r  *^  overplus"  of 
my  estate,  the  intent  must  be  y%Ty  plun ; 
for  if  they  stand  indifiarent  to  real  and 
liersoaal  estate,  or  may  be  applied  to 
personal  alone,-  the  heir  shall  not  be  dis* 
inherited  by  the  implication  of  such 
words,  or  by  any  but  a  necessary  irapU* 
cation. 

61.  A  devise  by  csstet  9110  trust  in  tail, 
in  trust,  is  good,  without  any  further  act 
to  bar  the  right  in  tail.  Wofdmcugh  v. 
W^lnoughy  H.  1703.  Pre.  Ch.  228;  Bt 
vide  Otway  0.  Hudson,  2  Vera.  583. 

62.  A  devise  of  lands,  out  of  settle* 
ment,  will  pass  as  well  those  lands,  of 
which  tbe  testator  was  seised  in  fee,  at 
the  time  of  making  bis  will,  as  those 
which  wete  comprised  in  a  settlement 
made  on  bis  marriage;  the  particular 
naes  of  which  were  determined  by  his 
baving  no  nnle  issue.  But  lands  settled 
with  a  power  ol  revocation,,  will  not  pass 
by  a  devise  of  lands  out  of  settlement. 
Lady  Falkland  v.  Lytiam  alias  Strede^ 
H.  17O8.  1  Bro.  P.  C.  229.  3  Ch.  Rep. 
169*  2  Vem.  621.  S.  C.  nam.  Sir  Litton 
Strode  9.  Lady  Russell.  '    » 

63.  Upon  a  settlement,  A.  is  made 
tenant  for  life,  remainder  to  the  heirs  of 
his  body  by  bis  5vife,'and  in  the  mme 
deed  A.  covevants  not  to  suffer  a  recovery. 
A.  dees  suffer  a  recovery,  and  devises 
the  lands,  the  covenant  is  good  to  bind 
the  assets,  but  A.  being  tenant  ir^  tail, 
and  as  soch  having  power  to  soifer  a  re- 
covery, the  lands  devised  shall  not  be 
affected.  Cal/ta#  v.  Flummery  H.  17O8. 
1  P.  W.  104.  2  Vera*  625.  GUb.  Ch. 
Rep.  252. 

64*  A.  employed  B.  to  article  for  the 
purchase  of  lands,  which  B.  did  in  April, 
bot  the  possession  was  not  to  be  deliver^ 
•dtiU  Micbaeloas.    A,  afiar  payment  of 

Vol.  f;  65 


non  says,  qwmre  if  the  conveyance  to  A* 
and  his  heirs,  after  making  tbe  will,  daea 
not  amount  to  a  revocation  ?  In  Lang* 
ford  V.  Prtt,  2  P.  W.  631.  S.  C.  was 
cited  per  M.R.  to  have  been  so  deter* 
mined,  but  he  took  a  difference  where 
the  purchase  was  made  before  the  will, 
and  where  after,  for,  in  tbe  case  before 
him,  the  testator  had  no  equitable 
interest  in  the  land ;  and  so  having  no 
title,  could  devise  nothing.  Vide  Pul* 
teney  «•  f^d.  Darlington,  1  Bro.  P.  C. 
227*  Acherley  v.  Vernon,  10  Mod.  528. 
Green  v.  Smith,  1  Atk.  572, 

65.  J .  S.  seised  in  fee,  devised  houses 
to  his  daughter,  (and  heir  at  law,)  when 
she  should  attain  21,  and  in  another 
clause  be  devised  all  the  rest  and  resi* 
due  of  his  lands  to  h\%  wife  for  payment 
of  bis  debts  and  legacies.  The  daugh* 
(er  died  before  21.  Held,  that  the  rents 
and  profits  of  tbe  houses  should  go  to' 
ihe  wile  till  the  daughter  should  have 
atuined  21.  Creekford  v.  Win$ellyT. 
1711.  8  Vin.  Ab.  200.  pL  7.  2  Eq.  Ah. 
322.  pLl5. 

66.  By  articles  before  marriage,  the 
husfiand  agreed  to  add  700/.  to  the  wife'a 
portion  of  700/.,  and  the  securities  were 
assigned  to  trustees,  and  agreed  to  be 
invested  in  land,  to  be  settled  on  the  hus« 
band  for  life,  remainder  to  the  wife  for. 
life,  remainder  to  tbe  first,  &c.  son  in 
tail  male,  remainder  to  the  daughters  in 
tail,  remaiader  to  the  right  heirs  of  tho 
husband.  The  marriage  took  effect,  but 
there  was  no  issue.  Tbe  hosbabd  by 
will  devised  some  laudato  his  wife,  ^^ and 
the  rest  of  bis  real  estate  in  York  and 
elsewhere  in  Great  Britain,"'  to  J.  S. 
Also  he  gave  all  his  personal  estate,  and 
all  his  securities  for  money  to  his  wife, 
whom  be  made  executrix,  and  died,  leav*- 
ing  many  of  the  securities  remaining  un- 
altered, but  some  of  the  money  had 
been  put  out  upon  other  securities,  and. 
was  mentioned  to  be  in  trust  for  the  bos* 
band,  his  executors,  or  administratora^ 
The  questions  were,  whether  these  seen* 
rttias,  or  any  of  tham,  passed  as  personal 
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estate  to  the  wife?  And  whether  the 
husband  intended  to  devise  these  monies, 
which  werejagreed  to  be  laid  out  In  land, 
as  4and  purchased  therewith.  Per  Ld* 
Hareourt,  The  articles  have  in  equity 
chaaged  the  nature  of  this  money,  and 
turned  it  into  land.  As  to  so  much  of  the 
2400/.  as  is  subsisting  upon  the  securities 
on  which  it  was  origitoally  placed,  or  any 
other  securities  when  no  new  trusts  have 
been  declared,  it  ought  to  be  considered 
as  real  estate,  but  as  to  the  raotiey  which 
was  called  in  by  the  testator,  and  placed 
out  afterwards  on  securities  on  'a  different 
trust,  that  shall  be  taken  as  personal 
estate,  forasmuch  as  there  being  no  issue 
of  the  marriage,  n  was  in  the  power  of 
the  husband  to  alter  and  dispose  of  it  as 
against  the  heir  at  law,  though  not  against 
the  wife ;  and  this  placing  it  out  upon 
diflerent  trusts  l<d.  //•  took  to  be  an  al- 
teration of  the  nature  of  it  since  the  tes-; 
tator's  declaring  the  trust  to  his  executors, 
seems  tantamount  to  his  having  declared 
that  it  should  not  go  to  his  heir,  (a)  Ztti- 
gen  V.  Smoray,  E.  1715.  1  P.  W.  172. 
Pre.  Ch.  400.  Gilb.  £q.  Rep.  91.  10 
Mod.  39.— N.  B. .  The  sutement  in  P.  W. 
from  which  this  case  is  taken,  agrees  with 
the  register's  book,  {a)  It  is  observable 
that  the  husband  might  have  devised  this 
1400/.  (subject  to  his  wife's  life  estate,) 
either  as  real  or  personal  estate,  accord- 
ing as  he  should  have  dignified  his  inten- 
tion. Thus,  if  he  had  in  his  will  de- 
scribed it  as  so  much  money  agreed  to 
be  laid  out  in  land,  this  would  have  been 
snfficient  to  have  made  it  pass  as  personal 
estate,  and  by  a  will  not  attested  by  three 
witnesses,  but  without  such  a  particular 
interposition  of  the  testator  manifesting^ 
his  intentions,  it  remained  as  land,  and 
consequently  belonged  to  the  devisee  or 
representative  of  the  real  and  not  the 
personal  estate.  Determined  in  Cross  v. 
Addenbroke,  II.  171Q.  JPtdham  v.  Jones, 
M.  1720.  cor,  Parker  J  C.  but  more  par- 
ticularly in  Edwards  v.  Lady  Warwick, 
2  P.  W.  171.  Vide  note  (c)  to  Lech- 
mere  r.  Ld.  Carlisle,  3  P.  VV.  221,  222, 
Vide  cticun  Quidot  v.  Guidot,  3  Atk.  254. 
Puheiiey  e.  Ld.  Darlington,  1  Bro.  C.  C. 
223.  Rashleigh  e.  Master,  3  Bro.  G.  C. 
99.  Brown  o.  De  Laet,  4  Bro.  C.  C. 
527. 

67'  A.  devised  a  terra  for  years  to  B. 
for  life,  remainder  to  C. ;  C.  in  the  life  of 
B.  devised  hb  remainder.  This  is  good, 
attd  amounts  to  C.'s  declaring  by  his  will  I 


that  his  executor  ishalt  stand  possessed  o^ 

the  term  in  triist  for  the  devisee,  (a)    A 
devise  of  a  lease  differs  from  a  devise  of 
a  fee-simple,  for  a  man  cannot  devise  a 
fee  which  he  has  not   at  the  making  of 
his  will,  but  leases  or  personal  estate  ifi) 
shall  pass  by  will  if  they  be   his  at  dio 
tinte  of  bis  death.     Therefore,  If  one  de- 
vbes  all  his  real  and  personal  estate,  and 
afterwards  acquires  more  of  each  kind, 
the  real  estate  acquired  afterwards  shall 
not  pass.  Seeusy  as  to  the  personal  estate, 
and  ^et  the  intention  of  the  party  must 
have  t>een  the  same  as  to  both,  but  Ld. 
Cb.  said,  the  reason  of  this  diffsrenee 
seems  to  be,  that  with  regard  to  the  real 
estate  bought  afler  the  making  of   the 
will,  supposing  that  not  to  pass,  there  u 
still  one  in  law  capable  of  taking  it,  viz. 
the  heir ;  but  as  to  the  personal  estate,  if 
the  executor,  though    appointed   before 
the  acquisition  of  it,  does  not  take  it,  it 
is  ancertain  who  will.     A  devise   of  a 
chattel    interest    differs     from    a  grant 
thereof,  in  r^[ard  that  the  grantee  is  In 
immediately  by  the  grant,  but  such  de- 
visee (or  rather  legatee)  is  not  in  until 
the  assent  of  the  executor.     Wind  v. 
JektflyM.  1719.  1  P.  W.  572.  («)  Fosy 
V.   Pinwdl,   1639.     PoMexf.  44.  S.    P. 
(6)  Masters  v.  Masters^  1  P.  W.  424.  8oe 
antey  pi.  29*  whether  an  after-pnrcliased 
chattel  or  a  copyhold  shall  pass  by  a  sab- 
sequent  will. 

68.  F.  agreed    to  hiy    ont   400Ctf.  ta 
lands  to  be  settled  tn  strict  settlement, 
remainder  to  himself  'in   iee.     His  wife 
died,  leaving  only  one  son  by  him.     F« 
borrowed  part  of  the  money  of  the  trust- 
tees,  and  by  his  will  declared,  that  if  his 
son  should  die  before  21,  the  40001.  and 
500/.  more  should  go  equally  among  the 
children   of  his  three  sisters.     The  son 
died  before  2I9  living  his  father;    and 
F.'s  brother  and  heir  hrooght  a  bill  to 
have  the  4000/.  laid  out  in  land,  insisting 
that  the  will,  as   made  only  of  personal 
estate,  did  not  bar  him,  because  the  mo- 
ney ought  to   be    considered    as    land. 
But  decreed,  that  as  F.  was  become  ab- 
solute owner  of  the   money  by  the  death 
of  his  son,  he  might  either  lay  it  oal  in 
land,  or  turn  it  into   personal  estate,  as 
at  first,  and  he .  showing  an  intention  to 
have   it  as  personal  estate,  Ld.  Ch.  de- 
creed the  money  to  the  children.     jPv/- 
ham  v.  Jonesy  M.  1720,  2  £q.  Ah.  29^ 
pi-  7. 
69.  J.  S.|  who  was  a  surviving  truateo 
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tp  |»referve  contiogeiil  remainders,  in  bis 
will  .said,  ^^  as  to  such  estate  as  Ged  hsitli 
blessed  me  with,  I  devise  in  manner  ftd  • 
lowing."  After  irbich  he  gave  |iart  to 
A.  and  his  heirs,  and  devised  the  rest  of 
bi^  estate  to  bis  wife  in  fee.  This  passes 
a  trost  estate,  and  testator's  devisee  shall 
be  a  troslee  to  preserve  the  contingent 
remainders.  Marlow  v.  Smithy  M.  17:^3. 
2  P.  W.  198. 

70.  One  seised  in  fee,  and  possessed 
of  a  lease  for  2 1  years,  of  land  in  D. 
devised  all  his  lands,  whereof  he  was 
seised,  possessed^  or  anywise  interested 
in,  to  A.  for  life^  remainder  to  B.  in  tail, 
remainder  to  C.  for  life,  with  power  to 
make  a  jointure,  remainder  to  trustees  to 
preserve,  &c.  remainders  over.  The 
question  was,  whether  the  leasehold 
should  pass  with  the  freehold  ?  Ld.  Ch. 
V  owned  the  limitations  were  improper,  but 
then  the  words  of  the  will  are  very 
strong,  <^  all  the  lands  which  the  testator 
was  seised  or  possessed  of,  or  in  any 
ways  interested  in,''  properly  refer  to  a 
leasehold  estate,  and  distinguish  the  pre- 
sent case  from  Rose  v.  ^rtlett',  Cro. 
Car.  292.  where  the  words  '^  possessed 
of  or  any  way  interested  in,"  are  not  to 
be  fonnd.  And  as  this  lease  for  21 
years  was  always  renewable,  the  testator^ 
who  was  the  lessee,  might  look  upon 
himself,  from  the  right  he  had  to  renew, 
as  having  a  perpetual  estate  therein,  a 
kind  of  inheritance;  and  therefore  his 
Lordship  thought  it  ought  Co  pass  by  the 
win.  (a)  AddU  v.  Clement^  C.  1723.  2 
P.  W.  456.  (fl)  Vide  Turner  v.  Hurler, 
1  Bra.  C.  C.  78.  Lowther  v.  Cavendish, 
Amb.  356.  1  Cden  99. ;  but  the  authority 
of  Rose  o.  Bartlett  has  been  submitted  to 
in  Day  o.  Trigg,  1  P.  W.  286.  Davis  r. 
Gibbs,  3  P.  W.  26.  Knotsford  v.  Garde- 
ner, 2  Atk.  450.  Pistol  v.  Richardson,  1 
U.  Bla.  26.  (n.)  in  which  the  testator,  be- 
sog  seised  of  freehold  estates,  and  also  pos- 
sessed of  two  farms,  holden  by  leases 
for  1000  years  each,  by  will  ^  gave,  be- 
queathed, and  devised,  all  his  manorf, 
advowson,  donation,  right  of  representa- 
tion, and  all  and  every  bis  messuages, 
lands,  tenements,  and  hereditaments 
whatsoever  and  wheres<»ever,  which  he 
was  seised  of,  interested  in,  or  entitled  to, 
in  the  several  counties  of,  &c.  to  his  son 
for  life,  with  impeachment  of  waste,  and 
after  his  decease  to  the  heirs  of  his 
hody,*'  with  a  similar  limitation  to  he 
daegbter  and  tbe  heirs  of  her  body,  re- 


mainder to  the  heirs  of  testator's  family. 
He  then  gave  his  personal  estate  to  bis 
wife  and  daughter.  This  case  was  twice 
argued  in  B.  R.  and  the  court  reluctantly 
determined  that  tbe  two  leasehold  farms 
did  not  pass  by  this  devise.  Ld,  Mans- 
fieldj  in  delivering  the  iudgment  of  the 
court,  stated  the  will  at  length,  and  said, 
be  did  so,  in  order  to  show  that  there 
were  no  words  in  the  will,  except  the  . 
clause  of  devise  itself,  which  indicated 
any  intention  in  the  testator  to  convey 
the  leasehold  premises,  and  that  althoogh 
the  words  of  the  devise  were  very  com- 
prehensive, yet  a  system  of  legal  con- 
struction had  been  established  by  former 
cases  (especially  Rose  v,  Bartlett,  and 
Davis'  r.  Gibbs)  which  precluded  them 
from  considering  the  intention  of  tbe 
testator  on  the  words  of  the  devise,  as 
they  otherwise  might  have  done,  and 
beiind  them  in  their  decision  of  the  prin- 
cipal case.  N.  B.  It  seems  that  Addis 
V.  Clement  was  not  once  adverted  to  in 
Pistol  V*  Richardson,-*But  this  rule  of 
construAtioQ  does  not  extend  to  the  case 
of  a  deed.  Doe  v.  Williams,  1  IL  Bla. 
25. 

71*  One  seised  of  lands  in  fee  in  A. 
and  possessed  of  a  term  for  years  in  B., 
devised  all  bis  lands,  tenements,  and  real 
estate  in  A.  and  B.  to  J.  S.  and  R.  W. 
for  their  lives,  and  aAer  their  decease  to 
the  heirs,  &c.  ;  this  willnoj  pass  the  term, 
especially  if  there  be  another  clause  in 
the  yill  wluch  disposes  of  the  personal 
estate.  Davis  v.  Gibbsy  II.  1729*  3  P. 
W.  26.  Mos.  269*  Vide  Addis  v.  Cle- 
ment, 2  P.  W'  456. 

72.  One  possessed  of  a  term  devised 
it  to  A.  for  life,  remainder  to  the  heirt 
of  A. ;  it  seems  this  shall,  on  A.'s  death, 
go  to  his  exeecutor,  and  not  to  his  heir.- 
S.C. 

73.  A.  having  lands  of  inheritance  in 
6.  and  C.  and  a  mortgage  in  D.  and  lands 
extended  in  E.  on  a  statute,  devised  all 
his  credits  and  mortgages  to  his  execu- 
tors, and  afterwards  devised  all  his  mes- 
suages, lands,  &c.  and  all  his  real  estate 
whatsoever  in  B.  C.  D.  and  EL.^  to  J.  S. 
and  R.  W.  for  their  lives,  and  after  their 
decease  to  their  beirs^  as  tenantt^in  corn- 
Decreed, /^eriSTiit^,  C. ;  the  mort- 


mon. 


gage  and  extended  Unds  in  D.  and  £• 
to  the  executors.  S.  C.  as  reported  in 
Fitsg.  116. 

74.  Upon  a  bill  filed  to  have  an  assign- 
ment of  rents  and  profiu  of  a  leasehold 
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0ilato  vetted  is  defeodaiit,  io  trot  for 
plaiDtiS^  the  court,  onder  the  circamstan- 
COS,  held,  that  a  will  in  MSb^  was  luiB- 
eieot  to  fnat  the  trust  of  a  lease  in  beings 
and  the  sabseqoent  renewals  in  1799- 
CarU  ▼.  CwrUj  H.  1744.  Ridgw.  Ca. 
temp.  Hardw.  210.  3  Atk.  174.  Amh. 
28. 

75.  Where  there  is  a  devise  of  a  trust 
estate,  a  greater  latitade  is  allowed  to 
comply  With  the  testator's  intent  than  in 
a  devise  of  a  legal  estate.  Bag$kaw  v. 
Speneery  M.  174S.     1  Ves.  147* 

76.  Contingent  and  eiecutory  estates, 
and  possibilities  accompanied  with  an  in- 
terest, are  devisable.  Moor  v.  Hawkins^ 
M.  1765.  2  Eden  342.  Vide  Selwin  e. 
Selwin,  Ban-.  1131.  where  a  case  was 
sent  to  hiw.  Ei  vide  Roe  v.  Griffith$^  1 
na.  605.  Roe  v.  Jones,  1  H.  Bla.  30.  3 
East  88.  accord.  Doe  v.  Tomfcinson,  3 
M.  ft  S.  165.  contra. 

77*  Any  equitable  interest  is  devisable. 
Perry  v.  PkUlips,  M.  1790.  1  Ves.  jun. 
254. 

76.  The  legal  estate  in  mortgaged  pre- 
mises will  not  pass  by  a  general  residuary 
devise  by  the  mortgagee.  i>.  of  Leeds 
V.  Mundajfj  £.  1797.    3  Ves.  348. 

79*  A  general  devise  by  a  trustee  does 
not  pass  a  trost  estate.  Att.  Gen.  v  BtdUr, 
H.  1800. 5  Ves.  339.  Vide  D.  of  Leeds  e. 
Munday,  3  Ves.  348.  and  explained  in 
5  Ves.  341.     Exp.  Sergeson,  4  Ves.  147. 


81.. Under  a  general  residiiary  dispo*  ' 
sition  by  will  to  a  natoral  son,  hit  heirs, 
ezecntors,  administnitors,  and  anignt,  fnr 
ever,  to  and  for  his  and  their  own  pm* 
per  use  and  behoof,  a  tmst  estate  deec 
not  pass.  £q».  Brettettf  M.  1801.  6 
Ves.  577. 

82.  A  devisor  most  have  the  estate  de* 
vised  both  at  the  date  of  his  will  and  at 
his  death.  Ait.  Gem.  v.  Fibers,  E.  1803. 
8  Ves.  283.  Vide  Howe  e.  Dartmouth, 
7  Ves.  147.  Bropme  v.  Mopk,  10  Ves. 
605. 

I  83.  By  a  devise  in  general  terms  a  trust 
estate  will  pass,  unless  an  intention  to  the 
contrary  can  be  inferred  from  expressions 
in  the  will  or  the  purposes  or  objects  of 
the  testator.    Braybroke  v.    Inektpj  E. 

1803.  8  Ves.  437.     Erp.  Morgan^  T. 

1804.  10  Fes.  101.     Vtde  Roe,  ex  dem. 
Read,  e.  Read,  8  T.  R.  1 18. 

84.  Though  a  will  may  be  inaccurately 
penned,  yet  the  court  will  so  construe  it 
as  to  pass  an  estate  originally  in  mortgage 
to  the  testator,  but  foreclosed  by  him, 
where  it  appears  his  intention  to  dispose 
of  all  his  interest,  for  where  a  mortgagee 
by  his  will  disposes  of  the  money,  it 
carries  his  interest  in  the  land  also.  SU^ 
hencMdl  v.  Sckioti^  T.  1814.  3  Ves.  ft 
B.  45. 

85.  A  widow  shall  not  be  pot  to  her 
election  by  a  devise  to  her  for  life  of  a 
mansion-house  and  fifty-acres  held  with 


80.  Lands  originally  held  under  an  old   it,  which  was  part  of  the  same  estate,  out 


mortgage  will  pass  by  a  general  devise, 
though  no  release  of  the  equity  of  redemp* 
tion  appears.  Att,  Gen.  v.  Bowyer,  £. 
1800.    5  Ves,  300. 


of  which  she  claimed  dower.  Ld.  Dor- 
chester V.  E.  of  Effinghamy  T.  18l5. 
Coop.  319.  Vtde  Birmingham  a.  Kir- 
wan,  2  Sch.  ft  Lef.  444. 
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Who  are  eapahle  to  take  ae  Detnsees  under  the  Words  of  a  WUi.{BL)  Of  the 
Comtruction  of  the  Words  of  a  Devise  ;(b)  arid  herein  of  void  Devises  ; 
whether  a$  being  a  Disposition  of  what  the  Law  already  gives, {c)  or  the 
Policy  of  the  Law  wiU  not  admit  ;(d)  or  whether  for  Uncertainly  in  the 
Description  of  the  Person  to  take  or  the  Estate  devued;  and  who  shall  be 
the  Taker  in  Cases  of  ^  am  imperfect  Description.{e) 


(a)  Who  are  eapMe  to  take  as  Devisees 
under  a  WUl. 
86.  Devise  in  trust  for  the  children  of 
A. — A.  had  only  one  child,  and  several 
grand  children.  The  chjld  only  shall 
take,  but  if  there  had  been  no  child  of  A. 
liliUi  the  gr^nd  children  miirht  have 


taken.    Crooks  y.  Brookings  T.l6l^.   t 
Vern.  106. 

87*  A.  devised  a  term  for  years  to  his 
daughter  and  her  childt^A  (ahe  having 
then  three  chihken,)  *^  and  also  to  snch 
other  children  as  ihe  should  have,  and 
the  children  of  tho^e  «*Hf)')r#in  s**  ihe  tuMl 
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ochor  thildren  afterwards.  Per  car,  the 
woman  and  her  three  children  took 
joiatiy  each  a  fourth  part,  and  that  the 
after-born  children  took  nothing;  these 
words  being  words  of  limitation  and  not 
of  purchase ;  and  it  is  as  saoch  for  the 
wife^s  part  as  though  it  had  been  given 
to  her  and  the  heirs  of  her  body.  Al' 
cock  V.  EUen^  M.  1 692.  2  freem.  186. 
Vide  MinshuU  v.  Minshull,  1  Alk.  413. 

88.  A.  devised  an  estate  to  T.  and  his 
heirs,  upon  trust,  that  he  should  convey 
it  to  such  of  the  relations  of  the  testator 
as  he  should  think  best,  and  most  repu- 
table for  bis  family.  A.  died  without 
issue,  and  the  heir  at  law,  testator^s  bro- 
ther,  preferred  a  bill  against  defendant, 
prayiug  to  have  the  estate  conveyed  to 
kim.  It  was  in  proof  on  defendant's 
part,  that  testator,  before  the  making  of 
his  will,  several  times  declared  that 
plaintiff  was  an  ill  husband,  would  spend 
his  estate  if  he  should  leave  it  to  him, 
and  several  other  expressions  showing 


of  whom  was  dead,  and  leftiesueB.  faek^ 
heir,  and  one  of  the  co-heirs  of  A.— A. 
by  will  devised  the  estate  to  B,  and  hia 
heirs  ;  ^.  if  he  should  take  one  mmetf 
by  descent  and  the  other  by  purchase,  or 
the  whole  by  purchase.  Adjudged  ho 
took  the  whole  by  purchase,  for  there 
can  be  no  descent  to  one  caparoeiier,  at 
heir,  but  the  descent  is  to  all.  XawsioA 
r.  Readingj  T.  1703.  Pre.  Cb.  222. 
S.  C.  nomine  Reading  v.  Royston.  1  Salk. 
242.  Gem.  Rep.  129*  S.  C. 

92.  Lands  were  devised  to  three  and 
their  heirs,  to  the  use  of  them  and  their 
heirs,  upon  trust,  to  convey  part  te  A. 

j  for  life,  and  other  part  to  B.  in  tail,  but 
no  direction  given  as  to  the  remainder  in 
fee ;  though  two  of  the  trustees  were  re- 
lated to  the  testator,  yet  the  reoMinder 
in  fee  will  not  belong  to  tbem,  but  be  a 
resulting  trust  for  his  heir.  Hobari  v. 
Lady  Suffolk,  H.  1709.  2  Vern.  644. 

93.  A.  devised  to  trustees  for  his 
daughter  for  iifo,  remainder  to  the  second 


the  dislike  of  testator  to  plaintiff.     But  |  son  of  her  body  in  tail  male,  and  so  ta 
f€r  CUT, J  there  being  nothing  in  proof  every    younger   son,    remainder    over. 


against  plaintiff  of  any  misbehaviour  since 
testator's  decease,  the  court  wiH  judge 
it  most  reputable  for  the  family  that  the 
heir  at  law  should  have  the  estate,  and  as 
for  discourses  which  were  before  the 
making  of  the  will,  those  were  all  attaiaed 
by  the  making  of  the  will,  and  it  cannot 
be  denied,  but  if  the  trustee  would  give 
him  the  estate  he  was  not  disabled  to 
t  tke  It.  Clarke  v.  Turner ^  T.  1694. 
2  Freem.  198. 

89.  A.  devised  by  J.  S.  the  wife  of 
B.  S.  the  '*  rents  and  profits"  of  certain 
lands  during  her  life,  to  be  paid  by  his 
executors  into  her  own  hands,  &c. ;  held, 
that  by  the  words  ^^rents  and  profits," 
the  land  itself  passed,  contra  Holty  C.  J., 
who  strongly  inclined  that  the  executors 
were  trustees  for  the  wife.  Bush  v.  Ah 
leuy  M.  1695.  5  Mod.  G3.  South  v.  AUen^ 
ibid.  101,  102.  1  Salk.  228.  Comb.  375. 
Vide  Beable  t^.  Dod,  1.  T.  R.  193. 

SK>-  Devise  thus :  ^^  All  the  rest  of  my 
estate  I  give  to  be  equally  divided  be- 
tween my  three  daughters,  F.,  O.  and  A. 
aind  all  my  grand-children  and  great 
grand-children,  or  so  many  of  them  as 
shall  be  living  within  two  years  next  after 
my  decease.'  This  was  held  to  extend 
only  to  those  then  born,  and  not  to  any 
to  be  bom  within  two  years  after  tes- 
tator's death. '  Trelawney  v.  Molesworthy 
E.  1701.  Colles^  P.  C.  les. 
91.  A^  had  issoe  two  daoghters,  one 


There  were  two  sons  B.  and  C.  B.  died, 
and  after  his  death  C.  was  bom.  C, 
though  an  only  son,  shall  take,  he  being 
the  second  son  in  order  of  birth,  and  ai 
the  will  is  worded  not  to  be  excluded  (a). 
Trafford9.  Ashton,  T.  1710.  2  Vern. 
660.  (a)  Vide  Chadwick  v.  Doieman, 
2  Vern.  528. 

94.  A.  devised  a  term  for  years  to  big 
wife  for  life,  and  after,  her  death  to  the 
child  she  was  then  ensient  with,  but  if 
such  <;hild  died  before  21,  then  he  devised 
one  third  part  of  the  said  term  to  bii 
wife,  whom  he  made  executrix ;  tiM 
wife  not  being  ensient  at  the  time  of  tiM 
devise,  held,  nist,  that  the  devise  to  her 
was  good,  though  the  contingency  never 
happened;  secondly,  that  she  should 
have  the  undisposed  surplus  of  the  per- 
sonal estate,  and  not  go  in  a  course  of 
administration.  Jones  v.  Wesicombe^ 
M.  1711.  Pre.  Cb.  316.  Gilb.  Eq.  Rep. 
74. 

95.  The  eldest  daughter  where  ther^ 
is  a  son,  or  where  the  estate  by  a  settle^ 
men!  goes  all  to  a  remainder^mab,  ia  il 
younger  child  In  equity.  Jfeofe  v.  Bade, 
H.  1713.  1  P.  W.  i44.  So  though  uA 
eldest  daughter  be  the  first  bom  child  of 
all.  Sutler vi  DuneombyT,  1718.  I  P«W. 
451.  Every  one  but  the  heir  isa  yoongor 
child,  for  the  behr  i^ns  away  with  the 
landa  And  die  court  will  indulge  tfaif 
latitude  of  ooostmctien  in  cases  of  por« 
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tioos,  for  tfao  8ako  of  provtdiog  for  all  the 
branches  of  the  familj.  Ckadwiek  v. 
DolemaHj  H.  1705.  2  Vern.  528.  Hene- 
age  V.  Huoloke,  2  Atk.  456.  Ld*  Teyn- 
ham  9.  Webb,  2  Ves.  198.  Duke  9. 
Doidge,  cited  ibid.  203.  (in  which  last 
casCy  aa  eldest  soq  unprovided  for  was 
considered  as  a  youoger  child  ;)  Pier- 
aon  9.  Garnet,  2  Bro.  C.  (X  38.  But  the 
same  construction  is    not   applicable  to 


Cowp.  309-  Att.  Geo.  9.  Crispin,  1  Bro. 
C.  C^  386.  Roberts  9,  Higman,  ibid. 
352.  (n.)  CoQgreve  r«  Coogre?e,  ibid. 
530.  Devisme  9.  Mello,  ibid.  537* 
Singleton  9.  Gilbert,  ibid.  542.  (n^  Gil-- 
more  9.  Severn,  ibid.  582.  Ayton  9.  Ey- 
ton,  ibid.  542.  (n)     Viner    9.  Francis, 

2  Bro.  C.  C.  658.  Hughes  r.  Hitfbes, 

3  Bro.  C.  C.  352.     [h)     Vide  Beale  v. 
\  Beale,   1  P.*  W.  246.  Millar  v.  Turner, 


other  cases*    Lid.    Teynham.  9.  Webb,  1  Yes.  85.  Bennet  9»  Honey  wood,  Amb. 


ante.  Hall  9.  Hewer,  Amb.  203.  Lin- 
coln 9.  Pelham,  10  Ves.  166.  Bowles  9. 
Bowles,  10  Ves.  477.  Savage  9.  Carroll, 

1  Ball  ^  Be.  265.    Matthews  9.  Paul, 

2  WUs.^. 

96.  Devise  of  lands  to  the  heirs  male 
of  £.  L.  lawfully  b^otteo,  and  for  dis- 
fault  of  such  Issue  to  hb  own  right  heirs. 
£.  L.  was  living  at  testator's  death  :  and 
upon  a  question  between  testator's  heir, 
and  the  eldest  son  of  £•  L.,  it  was  ad- 
judged, that  the  eldest  son  should  take. 
jDarbisonr.Beaunumi^  T.  1714.  1  Bro. 
p.  C.  489. 1  P.  W.  229.  Vide  Burchett 
9.  Durdant,2  Vent.  211.  James  9.  Rich- 
ardson, 1  Vent.  334.  S.  C.  Vide  eti€tm 
Goodright  v.  White,  2  Bla.  lOlO. 

97.  A«  devised  the  surplus  df  his  es- 
tate, one  moiety  to  his  son  B.  and  the 
other  moiety  to  his  children  and  grand- 
children. B.  shall  not  come  in  for  a 
abare  of  the  surplus,  he  being  by  the 
word^  of  the  will  separated  from  the 
other  children.  As  to  the  other  moiety 
thq  question  was,  whether  a  grand-child 
tn  ventre  sa  mere  should  take.  Per  cur. 
It  shall  not,  in  regard  a  devise  to  chil- 
dren and  grand-children  should,  jprima 
facUj  refer  only  to  such  children  and 
grand-children  as  were  living  at  the 
making  of  the  #ill ;  (a)  but  if  a  devise 
were  to  children  and  grand-children 
living  at  my  death,  a  child  en  ventre  sa 
mere  aaight  in  such  case  be  regarded  as 
iiviog.  (6)  The  court  further  resolved, 
that  the  children  and  grand*children 
must  take  |Mr  capita,  and  not jfcr  stirpes^ 
they  all  taking  in  their  own  rifht,  and 
not  by  way  of  representatido.  (c)  Nor- 
iluy  T.  atrangey  H.  1716.  1  P.  W,  340. 
Gilb.  Eq.  Rep.  136.  Pre.  Ch.  47a  S.  C. 


708.  Cooper  9.  Forbes,  2  Bro.  C.  C.  63. 
Clark  9.  Blake,  ibid.  320.  (c)  Vide  Blac« 
ker  9.  Webb,  2  P.  W.  383. 

98.  J.  S.  on  his  marriage  with  F.  en* 
tered  into  articles,  whereby  he  cove- 
nanted, in  coDsideratioa  of  the  marriage, 
and  of  12,000^.,  portion,  thai  in  case  he 
should  happen  to  die  after  the  marriage, 
and  before  the  said  F.,  he  would  leave 
her  worth  1500/.  immediately  upon  his 
ddath,  or  if  she  should  then  judge  it  more 
convenient  to  take  the  third  part  af  all 
his  estate  both  real  and  personal,  she 
should  have  liberty  so  to  do.  The  mar- 
riage took  eflect,  and  J.  S.  died  without 
issue,  having  made  his  will,  and  thereby 
gave  several  parts  of  his  real  estate  to  his 
wife  for  life,  and  made  her  sole  eiecu- 
trix,  and  residuary  legatee.  The  widow 
proved  the  will,  and  then  brought  a  bill 
against  the  devisee  of  her  husband's  real 
estate,  and  against  the  heirs  at  law,  to 
have  the  benefit  of  her  election,  to  have  a 
third  of  the  testator's  real  estate,  and 
also  to  have  the  benefit  of  the  lands  de- 
vised to  her  by  the  will,  and  also  the  re- 
nduam  of  the  personal  estate.  Ld.  Cb. 
decreed  a  third  of  the  real  estate  in  fee 
and  residue  of  the-  personal  estate  to 
plaintiff*;  partition  of  real  estate  to  be 
made  by  commissioners.  WaUtr  v.  Fvl- 
ler^M.  1716.  8  Vin.  Ah.  244.  pi.  19* 
2Eq.Ab.301.pl.  18. 

99-  A.  devised  lands  to  his  executors 
(not  related  to  htm)  and  the  survivors  of 
them,  in  trust,  to  sell  and  to  pay  his 
debts  and  legacies,  so  far  as  the  same 
would  extend,  giving  legacies  to  bis  heirs 
at  law,  and  lOOf.  to  the  children  of  one 
of  the  executors,  but  nothing  to  the  exe- 
cutors themselves.    Upon  a  bill  brought 


noama  Northey  9.  Buriiage.     («)  Vide  \  by  the  heirs  at  law  against  the  executors 
Heath  9.  Heath,  2  Atk.  121.    Haughton 


V.  Harrison,  ibid.  3t9*  Maddison  9.  An- 
drew, 1  Ves.  57.  EUisoQ  v.  Airey,  ibid. 
111.  Horseley  9.  Chabner,  2  Ves.  83. 
Bartlett  e.  Hollister,  Amb,  334.    Isaac 


for  an  account  of  the  surplus  arising 
from  the  sale«  the  question  here  wait, 
whether  the  surplus  should  go  lo  tho 
trustees  and  executors,  or  to  the  heirs  at 
law  ?    Ld.  Ch.  In  cases  os'  this  nature. 


?•  baac^Amb.  348.  Baldwyae.  KarveriUircumstances  must  govern.  («)    It  was 
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objeeted  chat  etpress  legacies  were  here  I  thioes  merely  perioiia^  aad  diattek^real^ 
given  to  the  heirs,  hot  none  to  the  exe-    in  Hughes  v.  ^jer,  1  ?•  W.  5d4»  Pley« 


cutors.  If  the  devisees  were  inteoded 
to  be  owners,  the  testator  need  not  have 
directed  them  to  sell  for  the  best  (nrice 
they  could  get;  besides,  if  the  personal 
estate  had  been  sufficient  to  pay  the 
debts,  there  would  have  been  no  need  of 
a  sale,  and  surely  the  devisees  should 
not,  in  such  case,  take  the  estate  from 
the  heir.  It  is  material  also,  that  the 
trustees  were  to  apply  the  produce  of 
the  sale  in  payment  of  debts,  &c.  which 
Implies  an  application  of  the  whole  mo- 
ney, and  shows  that  no  beneficial  trust 
was  designed,  {b)  Again,  the  devise  and 
power  of  sale  being  to  the  survivor,  ir  ao 
argument  rather  of  a  trust  than  an  own- 
ership, and  that  the  trust  was  intended  to 
follow  the  estate*  Decreed,  the  devisees 
to  account  to  the  heir  at  law.  Starkey 
V.  Brooks^  M.  1717.  1  F-  W.  390. 
(a)  Vide  Hobart  v.  Lady  Suffolk,  2  Vernt 
044.  Hill  9.  Bp.  of  London,  1  Atk. 
618.  Cook  V.  Duckenfield,  2  Atk.  562. 
(6)  Vide  Cruse  v.  Barley,  S  P.  W.  20. 

100.  R.  B.  devised  his  estate,  in  case 
be  shoGld  leave  no  son  at  the  time  of  his 
death,  to  I.  S. ;  the  testator  4i«d,  leaving 
his  wife  privement  ensieni  with  a  son ; 
Xkmh  posthumous  son  is  a  son  living  at 
tlae  testator's  death,  and  I-  S.  is  not  enti- 
tled. Sir  R.  Burdet  v.  Hopegocdy  M. 
1718.  1  P.  W.  486. 

101.  One  possessed  of  a  term,  devised 
it  to  A.  and  B.,  and  if  either  of  them  die, 
and  leave  no  issue  of  their  respective 
bodies,  then  to  C. :  Held,  a  good  limita- 
tion to  C.  if  A.  or  B.  left  no  issue  at 
their  deatti.  Forth  v.  Chapman^  M. 
1720.  1  P.  W.  663.  Vide  Nocholas  v. 
Hooper,  1  P.  W.  IS^.  Target  v.  Gaunt, 
ibid.  432.  Pinbury  v.  Elkin,  ibid.  564. 
Atkinson  o.  Hutchinson,  3  P.  W.  258. 
Goodtitle  v.  Pegden,2  T.  R.  720.  South- 
by  V,  Stonehouse,  2  Ves.  615.  Harris  t, 
Bp.  of  Lincoln,  2  P.  W.  140.  The  prin- 
cipal case  has  been  considered  as  an  au- 
thority for  the  different  construction  of 
the  same  words,  as  applied  to  different 
subjects,  in  Sheffield    v.    Lord   Orrery, 


3  Atk.  288.     £.  of  Stafford  v.  Buckley,   Lord  Hale.     But  Ld.  Ch.   internipted 


2  Ves.  180.  Vide  tameny  Porter  v,  Brad- 
ley, 3  T.  R.  1 43.  The  effect  of  the  word 
'^  issue''  is  particularly  considered  in  Ld. 
Glenorchy  v.  Bosville,  Ca.  temp.  Tulb.  3. 
Mouse  f.  JVleiise,  S  Atk.  265.  Goodtitle 
V,  Otway,  2  AVils.  C  B.  6.   Roe  v.  CoiJis, 


dell  V.  Pleyd^l,  ibid.  750.  But  this  dts' 
ttnctien  wae  rejected  by  Ld.  Hardwicke^ 
in  Beauclerk  e.  Dormer,  2  Atk.  314. 

102.  A.  devises  the  residue  of  the  real 
and  personal  estate  to  his  four  daughters^ 
their  heirs,  exeeotors,  aad  administra-* 
tors.  One  of  the  daughters  dies  in  the 
life-time  of  the  testator,  her  share-  of  the 
residuMM  shall  go  to  the  three  surviving 
daughters,  as  undisposed  of.  BackwM 
V.  &ry,  T.  1721.  8  Vin.  Ab.  416.  pi.  10. 
2  £q.  Ab.  564.  pi.  1.  1  P.W.  700,  S.  C. 
rwmine  Bagwell  v.  Dry,  states  it  thus : 
I.  S.  {inter  alia)  devises  the  sorplus  of 
his  personal  estate  to  lour,  equally  to  be 
divided,  &c.  share  and  share  alike,  and 
made  B.  his  executor  in  trost.  One  of 
the  four  dies,  living  the  tesutor;  hie 
share,  as  so  mui;h  of  the  testator's  estate 
uodbposed  of  by  the  will,  shall  go  ac^ 
cording  to  the  statute  of  distributiensy 
because  each  of  the  legatees  had  but  a 
fourth  devised  to  them  in  common.  Pre* 
Ch.  567.  2  £q.  Ab.  556.  pi.  20.  S.  C. 
stated  thus  :  A.  devises  his  real  and  per- 
sonal estate  to  his  four  daughters,  and 
their  heirs,  executors,  andadministraton* 
One  died,  living  the  testator.  Her  share 
shall  go  in  the  same  maqner  as  a  real 
estate,  to  the  surviving  daughters. 

103.  A.  seised  in  fee,  devised  his  lands 
to  his  grand-daughter  for  life,  remainder 
to  his  own  right  heirs  male,  and  died, 
leaving  his  grand-daughter  his  heir  at 
law,  and  also  a  deceased  brother^s  son, 
being  the  next  in  the  male  line,  which 
nephew  brought  his  bill  to  perpetuate 
the  testimony  of  the  will  for  the  wri* 
tings,  and  to  stay  waste.  Demurrer  for 
want  of  title  on  plaintiiTs  owe  showing. 
Against  the  demurrer  Brown  v.  Bark, 
ham  {car,  Ld.  Coteper^  2  Vern.  79.  Pre. 
Ch.  442.  46l.)  was  cited,  where  L.orci 
Coke's  notion  (in  Shelly 's  Ca.  1  Co.  94.  1 
Inst.  24.  b.)  ^  that  he  who  takes  as  heir 
male  by  purchase,  roust  bo  completely 
heir,  as  well  as  heir  male/'  was  denied  ; 
and  Pyfous  e.  Mitford,  1  Vent.  37^.  was 
cited,  as  also  the  case  there  quoted  by 


plaintiff's  <;ounscl,  whom  he  would,  not 
allow  to  dispute  a  land-mnrk  of  the 
taw';  for,  though  what  they  conteuded 
for  might  be  reasonabh*,  if  it  had  then 
been  adjudged,  yet,  whatever  the  law 
was,  piovidcd  it  was  certain,  it  would  be 


4  T.  R.  294. ;  and  the  diversity  between  I  wvil  i*>T  i  e  subject.  Hiou-jh  in  partlcubr 
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instances  it  might  ^eem  unreasonable; 
that  in  Ford  r.  Ossuhon,  3  Salk.  336. 
11  Mod.  189-  the  remainder  was*  limited 
to  the  heirs  male  of  F.  and  that  was  de- 
termined to  be  void  in  all  the  conrts. 
The  words  ^^  heirs  male/'  his  lordship 
^id)  must  be  intended  heirs  male  of  the 
body,  end  would  nerer  extend  to  an  heir 
male  of  the  collateral  line,  and  it  not  be- 
ing said  in  the  will  ^^  heir  male  of  his 
body  or  of  his  namoi"  the  grand-daogb* 
ier,  who  was  his  heir  at  law^  might  have 
an  heir  male,  though  not  of  his  name.  As 
to  Brown  e.  Barkham,  that  was  merely  a 
trust ;  but  the  principal  case  is  that  of  a 
legal  estate,  where  the  rule  of  law  that 
has  so  long  prevailed,  and  been  taken  for 
granted,  must  be  observed,  viz.  that  ^'  he 
who  claims  as  heir  male  by  purchase, 
roust  be  heir  as  well  as  heir  male ;''  be- 
sides,  this  case  differs  from  Brown  v» 
Barkham,  the  remainder  being  there  li- 
mited to  the  heirs  male  of  the  body  of 
Barkham,  the  grandfather,  whereas  here 
the  devise  was  to  the  heirs  male,  without 
saying  of  any  body  (a).  Demurrer  al- 
lowed. Dawes  v.  Ferren^  T.  1722.  3  P. 
W<  1.  Pre.  Ch.  589-  (<i)  This  case  was 
again  brought  before  the  court  in  Gwynn 
V.  Hooke,  18th  Nov.  1740.  when  Ld. 
Hardmcke  directed  a  case  for  the  opi- 
nion of  the  court  of  B.  R.  (Reg.  Lib.  A. 

1740.  fo.  310.)  who  certified  in  confirma- 
tion of  Ld.  MacdeafiddU  order,  (8  Yin. 
Ab.  317.  pi-  13.  (n.)  )  and  that  certificate 
was  afterwards  confirmed  and  the  bill 
dismissed  with   costs.      (Reg.   Lib.   A. 

1741.  fo.  646.)  But  in  Wills  v.  Palmer, 
5  Burr.  2615.  on  a  case  sent  to  B,  R.  by 
the  court  of  Chancery,  the  question  arose 
on  both  a  will  and  a  deed  ;  whether  A. 
took  by  purchase,  under  the  description 
of  heir  male  of  the  body  of  B.,  not  being 
heir  general.  B.  being  in  the  first  case 
the  grantor,  the  court  certified  that  A. 
took  an  estate  tail  by  descent,  but  they 
added  in  the  certificate,  that  if  a  third 
person  had  been  the  grantor,  they  would 
have  thought  that  A.  would  have  taken 
by  purchase,  as  heir  male  of  the  body  of 
Bk ;  and  they  also  certified  that  he  did  so 
take  under  the  will. 

1?4.  Devise  of  land  to  trustees  in  trnst, 
if  tlie  eldest  son  of  A.  torn  protestant,  to 
such  eldest  son  ;  this  is  a  good  devise,  as 
not  being  to  a  papist  but  to  a  protestant. 
Cqrttrti  V.  Carteret^  E.  1723.  2  P.  W. 

13.7. 

105.  B.  seised  in  fee  of  a  real  estate  as 


heir  ex  parte  wuAoma^  and  being  also 
seised  in  fee  of  a  small  estate  as  heir  to 
his  own  father,  devised  all  these  lands  to 
trustees  and  their  heirs,  in  trust,  to  fiay 
several  annuities  and  charities ;  after  pay 
ment  of  which  he  devised  the  residue  of 
the  rents  and  profits  of  the  estates  to  his 
own  right  heirs  of  his  mother's  side  for 
ever.    The  question  was,  who  should  be 
entitled  to  the  residue  of  the  rents  and 
profits,  whether  the  heir  of  the  mother^a 
father  or  the  heir  of  the  mother's  mother  f 
And  it  was  insisted  that  parol  evidence 
should  be  read,  as  explanatory  of  the 
testator's  intention  ;  it  was  objected,  that 
in  the  case  of  land,  where  the  statute  re* 
quired  that  the  will  should  be  in  writing, 
there  ought  not  to  be  any  parol  proof ;  (a) 
but  /wr  ITtii^,  C.  in  this  case  parol  evi- 
dence of  what  the  testator  said  or  direct- 
ed when  he  ordered  the  will  to  be  made, 
might  be  admitted  (6)  by  analogy  to  the 
cases,  where  there  were  two  persons  of 
the  same  name  or  the  like  ;  for  here  tiiere 
were  two  heirs  of  the  mother's  side,  one 
who  was  the  heir  of  the  mother's  iaiber^ 
and  the  other  heir  of  the  mother's  mo- 
ther, consequently  the  court  might  well 
admit  parol  evidence,  (c)  to  show  which 
heir  of  the  mother's  side  was  intended ; 
and  the  depositions  of  two  witnesses  were 
accordingly    read,   provii^  chat  at  the 
time  of  making  the  will,  the  testator  de- 
clared the  heir  of  his  mother's  mother 
should  have  his  estate ;  because  it  came 
from  thence.    Per  Ld.  Ch.  very  Utile  is 
to  be  said  for  the  heir  of  the  mother^ 
father,  who,  in  this  case,  was   neither 
heir  general,  nor  heir  qaioad  these  iande, 
'for  the  heir,  as  to  these  land.',  was  the 
heir  of  the  mother's  mother,  from  whom 
they  descended,  so  that  the  heir  of  the 
mother's  father  was  neither  the  heir  nmr 
j^ictteTy  nor  quoad  koCf  to  the  party  that 
last   died   seised ;    his  lordship  further 
said  the  case  was  clear  without  any  great 
stress  on   parol  proofs,  and  he  had  no 
doubt  about  it,  though  he  would  send  it 
to  the  Judges  as  k  matter  of  law,  if  in- 
sisted upon,  which  not  being  doae»  Ld. 
Ch.  decreed  in  favour  of  the  heir  of  the 
mother's  mother's  side,  from  whom  the 
estate  came.     Harris  v.  Bp»  of  Ldacain^ 
C.  1723.  2  P.  W.  136.    {a)  Vide  Strode 
V.  Russell,  2  Vem.  621.  where  the  House 
of  Lords  would  not  allow  parol  proof; 
for  that  the  title  of  the  devisee  must  de- 
pend on  the  words  of  the  will.    (6)  Vide 
Cheney's  Ca.  5  Co.  68.  (c)  For  cases  in 
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ii§ 


tt-luch  pairol  eVicterice  has  been  admitted 
upon  th^  construction  of  written  instru- 
nients,  vide  Rachfield  v.  Careless^  2  F. 
W.  158. 

lOG.  A  devise  of  lands  to  a  Roman 
catholic,  who  is  under  eighteen  years  of 
age  at  the  death  of  testator,  and  conforms 
VithiH  sir  months  after  attaining  that  age, 
pursuant  to  the  1 1  d;  12  W,  3.  6.  adjudg- 
ed a  good  devise  by  Ld.  Kingj  contra  the 
decision  of  Ld.  Bfaccltsfield  in  S.  C.  E. 
1722.  Unix.  FilkingoT  Filiin,T.  1725. 
9  Mod.  154.  10  Mod.  481.  2  P.  W.  G. 
Sel.  Ch.  Ca.  22. 

107.  Devise  of  lands  to  the  mother  for 
life,  remainders  to  her  children,  &;c.  She 
had  then  one  child  ;  and  about  four  years 
afterwards  testator  made  a  codicil,  at 
irhlch  time  she  had  two  more  children. — 
This  is  a  future  devise,  and  takes  in  the 
children  after  born,  fer  tlie  word  *'  chil- 
dren''extends  to  more  than  the  child  born 
at  th&  making  of  the  will.  Baitmun  v. 
Roach,  M.  1725.    9  Mod.  104. 

108.  I.  S.  by  '^ill  gave  several,  ex- 
chequer annuities  to  trustees,  for  the  re-r 
sidue  of  a  term,  in  trust  for  C.  D.  for  so 
many  years  of  the  term  as  she  should  live, 
and  afterwards  for  the  plaintiffs^  for  so 
many  years,  &c.  as  they  or  the  survivor 
of  them  should  live^  and  after  the  de- 
cea^se  of  t^e  survivor,  in  trust  for  their 
issue,  for  all  the  residue  of  the  said 
term,  and  for  default  of  such  issue,  in 
trust  for  the  defendants.  The  bill  was 
to  have  the  annuities  sold,  and  the«money 
arising  therefrom  to  be  paid  to  plaintiffs, 
(the  devisees  for  life,  with  remainder  to 
their  usue,  &c.  "King,  C*  said,  where  a 
term  is  devised  to  a  man  and  his  heirs,  or 
the  heirs  of  his  hody,  the  whole  term  vests 
in  the  devisee,  and  anv  remainder  over  is 
void ;  and  so  it  was  held  in  Dom«  Proc. 
in  Rushout's  Ca.  The  remamder  in  the 
present  case  is  void,  being  after  a  limita- 
tion in  tail.  Dad  v.  Dickenson^  M.  1727- 
8  Vin.  Ab.  451.  pi.  25.  2  Eq.  Ab.  348. 
pi.  14.  325.  pi.  81. 

109.  Testator  by  will  gave  ad  equal 
share  of  his  real  estate  to  his  two  natural 
tons,  L  and  C,  but  mistook  their  names. 
Per  curiam,  thuugh  bastards  are  not 
sons,  they  may  acquire  that  name  by  re« 
putation.  As  to  the  mistake  of  names,  any 
thing  that  amounts  to  dengnatia  persons* 
M  sufficient.  Rharis  Ca.  M.  1737-  1 
Atk.  410. 

110.  A  devise  can  never  rclatC'.to  a 


child  not  in  esse  till  some  years  after  testa- 
tor's death.  Ueathe  v.  Hcatke,H.  1740^ 
2  Atk.  122^  The  general  rule,  in  tucU 
cases  seems  to  be,  that  where  the  de* 
vise  or  gift  to  the  children  is  general^ 
and  nol  limited  to  a  particular  period^ 
then  it  is  confined  to  the  death  of  testa- 
tor. Northey  V.  Burbage,Pre.  Cb.  470/ 
Horseley  o.  Chaloner,  2  Ves.  83.  Hedges 
V,  Isaac*  Amb.  348.     Vincr  v*  Francis^ 

2  Bro.  C.  C.  653.     Hughes  v«   Hughes^ 

3  Bro.  C.  C.  352.  434.  liill  r.  Chapmanj 
ibid.  391.  But  where  such  devise  uj^ 
gift  is  to  one  for  life,  or  whbre  disti'ibp- 
tion  is  postponed  to  avfuture  time,  theii 
children  born  during  the  llfe^  or  before 
that  time^  are  lot  in.  Harding  v,  Glynn^ 
I  Atk.  47O1  Graves  v.  Boyle,  ibid.  509« 
Haugbton  t}.  .Harrison,  2  Atk.  329.  El' 
lison  V.  Airy,  I  Ves.  111.  Att.  Gert.  V4 
Crispio,  1  Bro.  C.  C.  dS(L  Congreve  vt 
Congreve,  ibid.  530.  Devisme  vi  Mellfli^ 
ibid.  537.  Baldwin  v.  Carver,  Cowp* 
309.  Andrews  v.  Partington,  3  Bro.  C« 
C.  401.  Piilsford  v«  Hunter,  ibid.  416. 
It  seems  that  under  a  devise  to  childrea 
living  at  te3tator's  death,  a  child  en  venird 
sa  fUere  shall  take.  Halt  v.  Hall,  Pre* 
Ch.  50»  Beale  v,  Beale,  1  P.  W.  S!46. 
Miller  V*  Turner,  1  Ves.  85.  Clarke  v* 
Blak^,  2  Bro.  C.  C*  320.  Sed  cOnirof 
Pierson  v*  Garnett,  2  Bro«  C.  C.  38« 
Cooper  t7.  Forbes,  ibid.  63. 

llli  A  man  may  take  as  heir -male  by 
purchase,  though  he  be  not  heir  general 
if  the  testator's  intention  is  matlifest.-*-«, 
Ntwcoman  v.  Bethiehem  Hospi  Ei  474l< 
Amb.  8.  Vide  Papillon«.  Voice^  2  P.  W« 
471.     Lisle  t*.  Gray,  2  Lev.  223. 

112.  Devi.«  of  real  add  personal  es' 
tate  to  trustees,  to  pay  annuities  and 
legacies,  and  residue  of  the  estates  to 
the  child  or  children  of  G.,  with  re« 
mainder  over.  The  intermediate  profits 
till  a  child  born  shall  go  to  the  residuary 
devisee.  Gibson  v^  Rogers^  T.  1750^ 
Amb.  93. 

113^  A.  devised  to  the  yi>Uoger  ckiU 
dren  of  bis  sou  B^,  to  be  paid  at  tweoty^ 
one :  Held  a  vested  interest  in  Aoam 
born  at  the  death  of  testator.  Horseh^  v^ 
Chalons,  M.  1750.     2  Ves.  83. 

^14,  Devise  of  land  in  trust  for  (ea-< 
tator's  daughter  for  life,  remainder  xa 
the  heirs,  of  her  body,  and  if  vbe  di# 
with  issue,  to  sell,  and  divide  the  money 
amongst  all  and  I'very  the  cfaildren  ol' 
his  sisters.     The  sisters  bad  sevwal  cbik 
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dren  born  in  the  lifo-time  of  the  testator,       120.  Devise  in  trust  to  tb«  testator's 


and  one  of  them  had  a  child  born  after 
bis  death,  but  in  the  life*ttme  of  his 
daughter:  Held,  the  after-born  child  enti- 
tled to  a  share  of  the  money.  Bartiett 
▼.  H0lH$tery  T.  1757.  Arab.  334.  Vide 
Maddison  v.  Andrews,  1  Ves.  97.  Good- 
win V,  Qoodwin,  3  Atk.  370.  Hodges  r. 
Isaac,. Amb.  348.  Ellison  v.  Airey,  1 
Ves.  111. 

115.  Devise  to  the  descendants  of  F. 
|.  now  living  in  or  aboat  S.,  or  hereafter 
living  any  where  else :  field  good,  and 
that  testator's  grandchildren  were  entitled, 
but  not  a  great  grandchild,  born  after 
making  the  will,  for  he  is  excluded  by  the 


son  C.  for  life,  remainder  to  the  first,  &c. 
son  of  his  body  lawfully  begotten  in  tail. 
C.  had  no  son  at  the  time  of  making  the 
will,,  but  had  one  afterwards,  who  died  in 
the  testator's  life-time.  He  had  after* 
wards  another  son,  who  was  held  to  take 
as  first  son.  Lomaz  v.  Holmden,  T. 
1749.     1  Ves.  290. 

121.  Devise  of  real  estate  in  trust  te 
sell  and  pay  debts,  then  to  A.  for  life,  re- 
mainder to  trustees  to  preserve^  &c.  A. 
paid  off  the  debts,  and  the  trustees  con- 
veyed the  estate  to  other  trustees  far  five 
hundred  years,  in  trust,  at  the  request  of 
A.   by  mortgage  and  sale,  to  raise  the 


words  **  now  living.''     Crossly  v.  Clare^   money  advanced  by  A.  with  remainder, 

E  1761.    Arab.  397.     F£rf«  Edge »,  Sa-       '     •        "       *    ^' ^     .^    . -. 

lisbury,  Amb.  70. 

1 1 6.  A.  devised  certain  estates  to  raise 
l0,000f.  for  all  his  younger  children, 
naming  them,  and  afterwards  (having four 
more)  by  a  codicil,  taking  notice  of  the 
devise  and  the  increase  of  his  family,  he 
charged  his  estates  with  a  further  sum  for 
such  newborn  children,  for  their  portions, 
to  be  paid  at  such  time,  and  in  such  mnn- 
ner  as  the  portions  directed  by  his  will. 
The  estate  was  sold  for  only  8000/. : — 
Held,  from  the  apparent  intention  of  the 
testator,  that  all  the  yonnger  children 
should  share  equal!}'.  Bracienbury  v. 
Braekenhury,  M.  1764.  Amb.  474.  2 
Eden  275«  Vide  etiam  Milncr  v,  Milner, 
ehed  3  Ves.  613.  Danvers  r.  Manniiif;, 
2  Bro.  C.  C.  1 8.  Stebbing  9.  Walkey,  ib. 
85. 

117*  S.  devised  the  residue  of  his  real 
and  pergonal  estate  to  the  children  of  A. 


as  in  the  wiN.  A.  died  without  issue  :— *- 
Held,  the  term  did  not  merge  for  the  be- 
nefit of  the  heir  to  whom  the  estate  de- 
scended, but  the  money  should  be  raised 
for  the  next  of  kin.  Wyndkam  v.  £.  0f 
Egremontf  T.  1775.     Amb.  573. 

122.  Money  charged  upon  a  real  estmte 
for  a  charity,  void  by  the  statute  of  Mort- 
main, shall  sink  in  favour  of  the  specific 
devisee,  and  not  go  to  the  heir  at  law,  or 
residuary  legatee.  SecuSf  when  it  is  an 
exception  out  of  tlie  devise,  Wright  v. 
Row,  T.  1779.  1  Bro.  C.  C.  61.  Vide 
Jackson  r.  Hurlock,  Amb.  487*  2  Eden 
263.  Harrington  v.  Hereford,  cited  1 
Bro.  C.  €.  6l.  As  to  the  general  favour 
of  an  heir.  Durour  r.  Motteux,  1  Yea. 
320.    Gravenor  v.  Hallam,  Amb.  643. 

123.  EL  S.  devised  all  her  real  estate 
to  trustees  for  500  years,  to  raise  2001. 
for  the  purposes,  in  the  will  mentioned, 
and  after  the  determination  of  that  time. 


equally,  and    if  A.   should  die  without  I  and  subject  thereto,  to  other  trustees  for 
leaving  Issue,  then  over :  Held  a  vested  I  a  term  of  tOOO  years,  in  trust,  to  pay  out 


defeasible  interest,  and  the  children  as 
they  are  respectively  born  to  take  the  ac- 
cruing interest  and  profits  equally.  Shep- 
herd v.  Ingram^  T.  1764.     Amb.  448. 

118.  Devise  to  children,  held  to  extend 
to  grandchildren.  GaU  v.  Benneit,  M. 
1768.     Amb.  681. 

119<  A.  devised  bis  estates  to  his  son 
B.  (then  IiTing,)  and  if  he  should  die  un- 
der twenty  ^one,  and  testatcir's  wife  should 
be  ensicffi  at  his  death,  then  to  his  post- 
humous child  or  children,  at  twemy-onc, 
bttt  if  not,  then  over.  After  the  will,  and 
in  the  life-time  of  the  testator,  two  chil- 
dren were  born,  then  B.  died  under  twen- 
ty-one :  Held,  the  two  last  children  were 
entitled.  White  v.  Barber,  T.  I771. 
Amb.  701. 


of  the  rents  certain  annuities,  and  sub- 
ject to  the  said  two  terms,  she  gave  the 
premises  to  all  and  every  the  child  and 
children  of  her  brodier  T.  G.  and  the 
heirs  of  their  bodies,  &c«  T.  G.  bad 
two  children  at  testatrix's  death,  and  one 
horn  afterwards,  but  before  the  death  of 
the  annuitants.  This  is  an  immediate 
devise,  and  the  last  mentioned  child  be- 
ing bom  after  testatrix's  death,  is  not  en- 
titled to  any  share  of  the  premises,  Stn- 
gteton  V.  CHlbert^H.  17^4.  1  Cox  68.  1 
Bro.  C.  C.  543. 

124.  An  immediate  devise  to  great* 
grand  children,  will  not  include  a  great- 
grandchild en  ventre  sa  mere,  at  the  testa- 
tor's death.  Preemamth  v.  FretmswUt^ 
E.  I7S6.     1  Cox  248. 


DEVISE  III.  491 

Who  may  take  as  Detiues* 
125.  Devise  to  trustees  and  their  heirs,   but  the  court  rejected  as  a  description  ol 


ib  trust  to  receive  and  pay  over  the  rents 
and  profits  to  A.^  a  feme  covert^  for  life, 
for  her  separate  use  ;  and  after  her  de- 
cease, to  convey  -to  her'  daughters,  as  te- 
nants in  common  in  tail^  remainder  over: 
Held,  that  A.  tools  an  equitable  estate 
for  life,  and  may  by  lease  and  release 
make  a  tenant  to  the  pracipe  for  an  equi- 
table recovery ;  that  each  daughter  took 
a  vested  estate  when  she  came  in  esse^ 
subject  to  be  devested  as  the  number  in- 
creased. Hie  conveyance  in  execution 
of  the  trust  need  not  wait  the  death  of 
A*  Personal  estate  not  exempted  from 
debts,  &c.  by  a  charge  upon  the  real ; 
cross-remainder  implied.  Bumaby  v. 
Grifin^  M.  1796.  3  Ves.  266. 

126.  Devise  to  A.  and  her  heirs,  but 
if  she  dies  under  21,  and  unmarried,  then 
te  B.  and  her  heirs ;  A.  died  In  the  life- 
time of  the  testator,  under  SI,  and  with- 
out issue,  but  having  been  married  :  Held, 
that  testator's  heir  at  law  was  by  the 
failure  of  this  devise  entitled.  WiUianis 
r.  Chitty.T.  1797-  3  Ves.  545. 

127.  Money  bequeathed  to  be  laid  out 
in  laud,  to  be  settled  upon  A.  for  life,  re- 
mainder to  the  wife  of  A.  fur  life,  with 
remainder  in  tail  to  the  sons  and  daugh- 
ters of  A.  by  such  wife  ;  A.  was  not 
married  till  after  testator's  death :  Held, 
to  extend  to  a  second  wife.  Peppin  v. 
Bickfardy  M.  1797-  8  Ves.  570. 

128.  In  wills,  as  well  as  in  grants, 
there  must  be  a  person  tit  esse^  to  take 
when  the  estate  vests ;  therefore  where 
a  devise  is  immediate,  and  the  descrip- 
tron  of  the  person  to  take  is  general, 
those  answering  it  at  the  testator's  death 
alone  can  take.  Crane  y.Odellf  H.  1811. 
1  Ball  &  Be.  459.  See  post^  tit.  Le- 
gacfff  Vu  where  this  case  is  very  fully 
stated. 

129.  It  is  competent  to  go  out  of  the 
will  to  ascertain  the  state  of  the  testator's 
family,  and  his  knowledge  of  it  with  re- 
spect  to  the  disposition  he  has  made. 
S.  C.  ib.  481.  See  also  post,  th.  WHlrWu 

'  (d)  for  the  rules  of  construction. 

ISO.  J.  W.y  a  married  man,  without 
any  legitimate  ofi^pring,  devised  ^*  to  the 
children  which  he  might  have  by  A., 
and  livioe  at  his  decease  i^'  Held,  that 
natural  children  who  had  acquired  the 
reputation  of  being  his  children  by  A., 
before  the  date  of  his  wfll,  8hou|d  take, 
as  being  suiBciently  described  and  in- 
tended upon  the  &ce  of  the  whole  will, 


the  devisees,  passages  in  a  wrlttea 
book  unattested,  of  which  probate  war 
admitted  under  a  reference  to  the  will, 
to  '^the  observations  and  directiona 
which  I  shall  leave  in  a  written  book)^ 
but  EldoHy  C.  said,  that  an  unattested 
paper  clearly  referred  to  in  a  devise  of 
real  estate,  had  been  considered  part  of 
the  will,  if  previously  and  not  subse- 
quently   made.      Wilkinson    v.   Adam. 

E.  1813.  1  Ves.  &  B.  422.  445.  See 
more  of  this  case^  ante^  tit.  Sasiards^ 
pi.  16.  Devise  i.  pi.  48.  Words^  verb. 
/mp/tcaitea« 

131.  Testator  devised  to  A.  for  life, 
remainder  to  her  first  and  other  sons  in 
tail  male ;  remainder  to  F.  for  life,  re- 
mainder to  her  first  and  other  sons  in 
tail  male,  remainder  to  the  first  and 
every  daughter  of  A.,  remainder  to  the 
first  and  every  daughter  of  F.,  with  a 
proviso,  as  before,  that  if  A.  married  a 
man  of  less  fortune  than  the  testator  left 
her,  the  excess  of  his  (testator's)  proper- 
ty,  beyond  that  of  the  hasband|  should  go 
over  to  F.,  and  then,  after  stating  his 
intention  that  the  proviso  should  apply 
to  F.,  in  case  by  the  death  of  A.  sba 
should  before  her  marriage  become  pea* 
sessed  of  his  estates,  he  concluded  thus : 
^'  And  I  will  and  devise  that,  in  case  ny 
two  daughters  die  without  issuoi  my 
estate  shall  then  po  to  my  brother  H.''* 

F.  died  in  testator's  life-time.  A.  mar- 
ried a  man  of  inferior  fortune,  where- 
upon testator's  heir  and  the  heir  of  H. 
the  ultimate  devisee,  brought  ejectments 
against  A,  and  her  husband,  to  recover 
the  excess  beyond  the  husband's  for- 
tune. For  the  heir  of  If.  it  was  coo- 
tended,  that  A.'s  estate  in  the  excess  was 
forfeited,  and  that  this  was  not  a  condi- 
tion for  the  breach  of  which  the  heir 
might  enter,  but  a  conditional  limitation, 
and  that  the  extinguishment  of  the  pre- 
vious limitation  by  the  death  of  F.  only 
accelerated  the  limitation  to  H.  For 
testator's  heir  it  was  contended,  that  H. 
could  only  take  on  failure  of  issue  of 
both  A.  and  F.,  which  had  not  happen- 
ed, and  thi\t  it  was  the  manifest  intent 
that  the  estate  of  A.  in  the  excess 
should,  pn  the  breach,  be  forfeited  as  to 
herself  and  her  issue ;  and  that  such  ex- 
cess must  go  to  testator's  heir  as  undis- 
posed of.  For  A.  and  her  husband,  if 
was  contended  that  A.  must  of  necessity 
take   in  the  whole^  a  remainder  in  tail 
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feB^rat  by  implicatioDy  to  effectuate  the 
testator's  intentioo,  for  otherwise  all  her 
issue  could  not  take^  there  beings  no  li- 
mitation to  the  daughters  of  sons,  nor  to 
the  children  of  daughters,  and  yet  the 
estate  was  not  to  go  over  until  a  failure 
of  her  issue.  In  the  K.  B»  and  the  Exch. 
Chamber,  it  was  decided  against  the 
beir  of  II.  The  court  of  K.  B.  decided 
in  favour  of  testator's  heir,  but  the  Exch. 
Chamber  reversed  that  judgment,  apd 
affirmed  the  other  ;  that  court  being  in 
favour  of  A.  and  her  husband,  in  both 
cases,  Bgt  by  the  Lords,  the  ques- 
tion was  decided  on  a  different  ground, 
yet  in  favour  of  A.,  so  far  as  her  life ' 
estate  in  the  whole  was  concerned. — 
Eldouy  Ct  observing,  that,  even  in  the 
view  taken  of  the  case  below,  he  was  in- 
clioed  to  consider  the  judgment  of  the 
Exchr  Cbarab,  as  the  better  judgment ; 
and  that,  though  it  had  not  been  so  on 
fhe  principles  (here  stated,  it  would  be 
very  difficult,  under  the  words  of  the 
testators's  will,  to  support  either  of  the 
fjectments.  JoneSy  d.  Htnryy  v.  Hancock^ 
1816,  4  Dow  P.  C,  203,  209.  Vide 
S.  C.posty  tit  Marriage  vi. 

the    Construction  of  the  Words 
of  a  Devise, 

132.  A.  macfe  his  will  thus  ;  '^  I  devise 
to  J.  S.  all  those  my  lands  in  B.  in  the 
county  of  S.  in  the  possession  of  D." 
Jr  8.  had  no  lands  in  the  county  of  S. 
but  he  had  lands  nt  B.  in  the  county  of 
IT-  in  the  possession  of  D.  In  an  eject- 
lobent  by  the  heir  of  A.  for  these  lands, 
it  w.is  ruled  that  the  lands  at  B.  In  the 
county  of  H.  passed  well  by  this  devise, 
and  plaintiff  was  nonsuited.  JJastead  v» 
Searhy  1679.  T-  Raym.  72S. 

133,  If  a  man  have  two  estates,  called 
Dale  and  Sale,  and  devise  all  his  mes- 
suages, &c.  vtz.  two  parts  of  Dale  to  his 
l^randson  in  tail,  but  makes  no  mention 
of  Sale,  yet  it  will  pass  by  the  particle 
**  all,"'  and  the  videlicet  shall  he  taken  to 
be  direcfive  and  not  restrictive.  Bagnell 
V.  Abnetty  T.  1692. 4  Mod.  141. 

134.  Devise  to  A.  B.— Father  and  son 
are  both  naraod  A.  B,  Per  Uolt^  C.  J. 
prima  faciey  A,  B,  the  father  shall  be 
intended,  but  if  the  devisor. did  not  know 
the  fatlier,  it  will  go  to  the  gon.  Lepioi 
V.  Brown,  H.  1703. 1  Salk.  7-  Holt,  41. 
a  Mod.  199. 

135,  Devisp  to  A,  and  his  posterity. 
M»  Keeper  thouorlu  this  would  create  an 


8.     ^ 


estate  tail  only,  but  the  M.  R.  bemg  of 
opinion  that  such  a  devise  would  amount 
to  a  fee,  Ld.  Keeper  ordered  precedents 
to  be  searched.  Att.  Oen.  v»  Bamfieldp 
M.  1703,  2  Freem,268. 

136.  The  words  **  I  desire,"  or  "  I 
will,'^  amount  to  an  express  devise,  and 
M.  Rk  in  this  case  said,  that  the  words 
"  Recommendation,"  or  *'  Desire,"  in  a 
will,  are  always  expounded  as  a  devise. 
Eacies  v.  England^  M.  1704.  2  Vern. 
467.  Pre.  Ch.  200, 

137*  A.  disinherited  his.  son,  and  by 
will  gave  the  greatest  part  of  his  estate 
to  B.,  and  told  B.  if  his  son  behaved  well 
he  might  give  hint  20/.  a  4}uarter,  and  if 
he  used  that  well,  he  might  make  it  up 
40/.  a  quarter.  Decreed  the  40/.  a 
quarter  to  the  son.  Kingsman.^^  Kings* 
many  T.  1706  2  Vern.  559. 

138.  A  devise  of  *' all  such  lands,  te- 
nements, and  estate  whatsoever,  where* 
with  at  the  time  of  my  decease  I  shall  be 
possessed  or  invested,  or.  which  shall 
then  or  of  right  doth  appertaip  to  me," 
will  not  pass  an  estate  purchased  subse- 
quent to  the  making  of  the  will.  Arthur 
V.  Bokenhamy  H.  1708.  11  Mod.  148* 
Fitz5gr234.  Holt,  750.  Note,  this  b  a 
branch  of  Bunter  r.  CQke,post* 

139-  A.  devised  lands  ^^  to  his  own 
right  heirs- male  for  ever."  This  shall 
extend  only  to  the  heirs-male  of  llie 
body  of  the  testator,  and  not  to  a  colla- 
teral heir,  for  the  testator  not  having  an 
heir-male  of  his  body  at  the  time  of  bis 
death,  the  court  held  it  a  void  limita- 
tion, (a)  «  Heirs-male,  &c."  in  a  will, 
are  always  intended  ^^  of  the  body,"  and 
imply  an  cstaictSL\\,(b)FordY.  Osndston^ 
M.  1709. 1 1  Mod.  189.  S  Salk.  336.  (a) 
The  proposition  that  a  person  to  take  b9 
heir-male  or  female  of  the  body  by  pur- 
chase, must  be  actual  heir  at  law,  was 
recognised,  and  this  case  was  cited  as  an 
authority  by  Ld.  Macctesfieldy  in  Dawea 
V.  Ferrers,  2  P.  .  W.  1 .  Et  vide  ante^ 
pi.  103.  It  is  also  mentioned  by  Mr« 
Hargrave,  in  a  note  to  Co.  Lit.  24.  b.  ; 
but  it  was  ruled  in  Willes  v.  Palmer, 
5  Barr»  S6l5.  2  Black.  687,  that  a  per- 
son might  take  as  heir-male  of  the  body 
by  pui:chase,  without  being  heir-geiieral« 
whereupon  Mr.  11.,  in  a  subocquent  note, 
guards  tho  reader  against  incautioasly 
adopting  bis  private  Ideas,  164.  (a) 
(b)  rtde  Coaeden  v.  Clerk,  Hob.  51. 
Southcot  V.  Stowell,  1  Mod.  226,  237. 
Freem,.  216.  2  Mod.  ?07»    Surlipg   v. 
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Of  ik$  C^mtrueiiBn  of  the  Words  ^  a  tkoia^ 
Etterlck,  Pre.  Ch.  :t4.    Brown  9.  Bark- 1  at  21 1  or  marriage.     Tbero  were  two 


ham,  1  Stra.  35.    Gwynoe  v.  Hook^  8 
Vin.  317.  pi.  13, 

140.  A.  seised  of  lands  in  fee,  by  will 
gave  several  legacies,  and  then  .  be- 
queathed tlius,  ''I  give  the  rest  of  my 
estate,  chattels,  real  and  personal,  to 
J.  S.*'  Resolved,  that  nothing  but  his 
chattels  passed  by  the  word  ^'  estate." 
Anon.  H.  1711.  8  Vin.  Ab.  294.  pL  7. 
a  £q.  Ab.  822.  pi.  16.  328.  pi.  2. 

141.  A.  baron  gives  all  his  ^states  to 
his  wife,  and  says,  "  1  desire  and  re> 
quest  my  said  wife  to  give  all  her  estate, 
which  she  shall  have  at  the  time  of  her 
death,  to  her  and  my  nearest  relations, 
equally  amongst  them."  Per  eur.  the 
words  beiifg  so  very  general,  both  in  re^ 
spect  of  the  money,  and  of  the  persons 
to  take  it,  it  docs  not  amount  to  a  de- 
vise,  but  it  is  only  a  recommendation  to 
the  wife  to  make  such  a  dbpesition; 
but  if  he  had  desired  she  would  give 
it  to  a  particular  person,  it  would  have 
been  a  good  devise  and  a  trust..  A  de- 
vise to  the  nearest  relation  is  good,  (a) 
and  such  shall  be  so  accounted  as  are 
next  by  the  staU)te  of  distributions.-* 
Ajufn.  1712,  8  Yin.  Ab.  72.  pi.  25.  2  P(j. 

'  A  b.  291.  pK  8.    (a)  Vi4e  Pyot  v.  Pyot, 
1  Ves  335. 

142.  J«  S.  devised  the  residue  of  his 
es>tate  to  his  wife,  and  desired  her  to  give 
al  1  her  estate  at  her  death,  to  his  and  her 
gelations.  .  Qiusre^  if  this  amounts  to  a 
devise,  or  a  trust  in  the  wife  for  all  the 
estates  which  the  husbapd  gave  her  by  his 
will.  Per  Harcourtf  G.  These  words  are 
too  general,  to  amount  to  a  deVise  ever 
of  his  estate,  after  the  death  of  his  wife, 
nor  can  it  be  taken  as  a  trust,  because 
the  words  extend  to  all  t)ie  e9tate  which 
she  shall  be  possessed  of  at  the  time  of 
her  death,  over  whicb  the  busband  has 
not  any  power ;  and,  thierefore,  it  must  be 
taken  as  a  recon^n>eiidation^  and  not  as 
a  devise  or  trust  ^  but  if  tht$  testator  had 
desired  his  wife  by  his  will  to  give  at 
her  deatb»  aU  the  estate  which  he  b^^ 
devised  to  bier,  to  his  and  ber  relations, 
there  the  estate  devised  to  her,  ougbt  to 
go  after  ber  death  to  his  and  kejr  rela- 
tions, according  to  the  stat^te  of  disti'i- 


butions.    PaJmtr  v.  Schribby  £.  1713. 
8  Vin.  Ab.  289..  p^.  2$.  2  £q^.  Ab.  291. 

jpl.  9. 

143.  A.  devised  the  surplus  of  his 
instate  to  his  grandchildren  living  at  the 
^me  pf  his  decease^  to  be  paid  to  them 


grandchildren  born,  one  within  four 
months  and  the  other  within  six  months 
after  his  decease.  Per  Ld.  Chancellor,. 
The  words  ^  living  at  the  time  of  his  de» 
cease,**  must.be  restrictive  words,  and  caii 
beof  no  other  ase,else  the  devise  had  been 
"  to  his  grandchildren.*'  A  will  must  be 
expounded  according  to  what  is  contained 
in  it,  aod  the  court  must  not  vary  it  to 
provide  for  those  not  provided  for  by  it. 
bjecreed,  for  the  grandchildren  living 
at  the  testator's,  death,  in  exclusion  of 
the  two  born  after  his  decease.  Mutf 
gram  v.  Parry y  H.  1715.  2  Vern.  71  !• 
Vide  Palmer  o.  Cracroft,  2  Vern.  578. 

144.  One  devised  all  bis  freehold 
houses  in  A.,  and  had  none  bat  leasehold 
houses  there,  the  leasehold-  shall  pass* 
Secusy  in  a  grant.  Day  v.  Trigg^  M.  1715. 

1  P.  W.  286.     Vide  Addis  v.  Clement, 

2  P.  W.  466. 

145.  A.  devised  lands  to  his  younger 
SOBS  at  24,  and  in  the  mean  time  the 
rests  and  profits  to  bis  eldest  sen,  and 
died  ;4he  eldest  son  devised  all  the  rents 
and  profits  of  the  premises  to  his  younger 
brothers,  but  not  to  be  paid  to  them  until 
24  :  Held,  that  only  the  rents  and  profits 
aqcriiing  from  the.  death  of  the  eldest 
brother,  should  pass.  Tissen  y»  Ttssen, 
M.  1718.  IP.W.  500. 

146.  So,  if  one  possessed  of  a  term  for 
jrears,  devises  all  the  profits  thereof  t^ 
J.  S.  The  profits  accruing  from  the 
death  of  the  testator  only  shall  pass. 
S.  C. 

147.  By  the  devise  of  a  house,  with 
the  appurtenances,  only  the  gaHen  and 
orchard  will  pass  with  it,  bat  the.  d^^tvise 
of  a  bouse,  witti  iho  lands  appertain^. 
iog,  (a)  the  land  usually  occupied  there- 
with will  pass.  Blackborn  v.  Edgley^ 
H.  1719.  I  P.  W.  603.  (a)  ftttlliver  v. 
Poiptz,  3  Wils.  C.  B.  141.  Doe  v.  Mar- 
tin, 2  Black.  1148. 

148.  J.  S.  .devised  that  A.  should  con« 
tinue  to  liv.e  at  bis  house,  and  to  be  at 
fhe  charge  of  keeping  it,  aad  the  s«> 
vants,  and  coach-horses^  which  the  tes- 
tator employed  in  plougbiog  ihe  ground, 
and  spend  the  corn  arising  thereon  ib 
the  house.    Here  the  land  eitjoyed  with 


the  house  shall  pass  to  A.    S.  C. 

149.  J.  S.  devises  the  interest  and  pre- 
duce  of  the  i^uj-pkis  of  his  real  and  per- 
sonal estate  to  his  grandchildren,  until 
21  •  This  will  pass  the  absolute  riffht  anA 
prpperty  of  the  real  and  persond  estate 
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to  the  frandebildren,  aAer  ihM  age. 
Newland  v.  Skepkardj  M.  1723.  2  P.  W* 
194.  9  Mod.  57.  Fiile  Soalding  b.  Spald- 
lagy  Cro.  Car.  185.  Targus  v.  Puget, 
2  Ves.  194.  Peat  v.  Powell,  Amlw  387. 
White  V.  Barber,  OiJ.  701. ;  but  in  Fod- 
nereao  v.  Foonereau,  3  Atk.  Sl6b  Lord 
Hardwickt  expressed  bb  disapprobation 
of  the  principal  case.  ' 

150.  J.  S.  seised  of  a  church  lease  for 
the  life  of  A.  devised  an  annuity  out  of  • 
it  to  B.  fer  life,;  and  directed  that  if  B.  I 
sorvived  A.,  then  the  testator's  ezeeotor ' 
should  purchase  the  leasehold  premises 
for  the  life  of  C,  teststor's  kinsman,  and 
then  devised  that  his  executor,  out  of 
the  surplus  of  the  leasehold  and  personal 
estate,  should  keep  the  premises  in  re- 
pair, but  if  the  premises  could  not  be  so 
purchased,  then  he  devised  the  surplus 
of  the  estate  to  the  plaintiff,  and  made 
D.  his  executor  in  trust,  only  giving  bim 
a  small  legacy*  The  executor  purchased 
the  leasehold  for  the  life  of  C,  and  the 
question  was,  wheiher  plaintiff  or  de- 
fendant C.  was  entitled  to  the  surplus  of 
the  profits.  Per  JQa^,  C.  Plaintiff  can- 
not have  this  lease,  the  devise  to  him 
being  on  a  contingency  which  never 
happened,  vis.  if  the  leasehold  premises 
could  not  be  purchased  fer  the  life  of  C, 
whereas  such  porchase  has  been  made 
by  the  exocutor.  Decreed  that  C.  was 
entitled  to  the  leasehold  premises;  and 
bis  Lordship  said,  this  appears  to  have 
been  a  beneficial  devise,  because  in  the 
devising  clause  testator  calls  C.  his  kins- 
man, juid  here  slighter  words  will  serve 
to  give  the  leasehold  premises  to  C.,  for- 
asmuch as  no  other  person  can  take 
them,  and  it  n  a  dark  will.  But,  upon  a 
re-bearing,  bis  i.ordship  reversed  this 
decree,  and  held,  that  by  this  will  plain- 
tiff was  entitled  to  the  lease.  St^hens  v. 
Stephemsy  U.  1725.  2  P.  W.  32$. 

151.  J.  S.  had  two  sons,  A.  and  B. 
and  three  daoghters,  C,  D.  and  E.  and 
d^ised  his  lai^  to  be  sold  to  pay  deb/s, 
and  as  to  the  produce  after  debts  paid, 
hm  gives  thereout  20Qf.  to  his  eldest  son 
A*  at  21,  the  residue  to  B.,  C,  D.  and 
£.  eqoally,  at  21,  or  wunnie.  A.  died 
under  21,  and  unmarried.  The  question 
was,  what  should  becease  of  the  200/. 
given  to  A.  at  21  ?  It  was  admitted  that 
the  20Q{.  never  vested  in  A.,  it  being 
given  to  bim  at  his  HP*  of  21,  and  not 
payable*  at  that  sfe,  so  that  the  age  was 
•aoexed  to  the  ^^  aad  set  {m)  to  the 
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time  of  payment,  conseqaently  it  wai  not 
an  interest  transmissible  to  the  executor 
or  administrator  of  A.  His  Honour  first 
inclined  to  think  that  this  2001.  would 
not  go  to  the  younger  children,  because 
only  the  residue  of  the  money  arising  by 
sale  is  given  to  them,  which  seemed  to 
have  excluded  the  20M.  legacy,  ao  that 
he  thought  the  20tf  .  belonged  to  the  heir 
at  law;  and,  on  searching  precedents, 
his  Honour  afterwards  decreed,  that  die 
200/.  should  be  considered  as  land,  and 
descend  to  the  heir,  for  it  was  the  same 
(6)  as  if  so  much  land  as  was  of  the  value 
of  200/.  was  directed  not  to  be  sold,  but 
suffered  to  descend.  Cruse  v.  Barley^ 
M.  1727. 3  P.  W.  20.  (fl)  Fufc  Duke  of 
Chandos  v.  Talbot,  2  P.  W.  612.  (6)  The 
several  cases  on  this  subject  seem  to  de- 
pend on  the  question,  whether  the  testa- 
tor meant  to  give  to  tbe  produce  of  the 
real  estate  the  quality  of  personality,  to 
all  intents,  or  only  so  ftu-  as  respected 
the  particular  purposes  ef  the  wul,  for 
unless  the  testator  has  snfiiciently  de- 
clared his  intention  not  only  that  the 
realty  shall  be  converted  into  personalty, 
for  tbe  purposes  of  the  will,  but  further, 
that  the  produce  of  the  real  estate  shall 
be  taken  as  personalty,  whether  such 
purposes  take  effect  or  not»  so  much  of 
the  real  estate,  or  the  produce  thereof 
as  is  not  effectually  disposed  of  by  the 
will  at  the  time  of  the  testator's  death, 
(whether,  from  the  silence  or  the  in- 
efficacy  of  the  will  itself,  or  from  sub- 
sequent lapse)  will  result  to  the  heir. 
Randall  v.  Bookey,  Pr«.  Ch.  162.  £m- 
blya  V.  Freeman,  t6«i/.  541.  Stonebouse 
».  Evelyn,  3  P.  W.  552.  Arnold  r.  Chap- 
man,  1  Ves.  108.  Digby  e.  Legard,  cited 
1  Bro.  C.  C.  501.  Akeroyd  f.  Smithson, 
ibid.  503.  Robinson  v.  Taylor,  2  Bro.  C. 
C.  589.  Spink  v.  Lewis,  3  Bro.  C.  C.  355. 
The  only  case  which  appears  inconsistent 
with  these  decisions,  is  that  of  Ogle  v. 
Cook,  cited  1  Bro.  C.  C  501.  In  the 
cases  of  Mallabar  v.  Mallabar,  Ca.  temp. 
Talb.  79.  and  Dnrour  v.  Motteox,  1  Ves. 
320.  the  question  was  between  the  heir 
at  law  and  the  residuary  legatee  of  the 
personal  estate,  (and  not  the  next  of 
kin),  and  in  those  cases  the  court  was 
of  opinion,  that  upon  the  construction  of 
the  will,  the  real  estate  was  converted 
into  personalty  for  sJI  the  purposes  of 
the  will,  including  the  residimry  be- 
quests. These  cases  consequently  do 
not  decide  the  qoenton^  which  would 
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have  arifcn  if  thara  bad  Bmq  no  resi- 
duary dbposttioDy  or  if  such  residuary 
dispositioa  bad  been  confined  to  what 
was  personalty  at  the  testator's  death. 
Buty  notwithstanding  that  such  interest 
results  to  the  heir,  as  being  part  of  the 
UmI  estate  undisposed  of^  it  may  yet  be 
personal  estate  of  the  beir,  and  pass  as 
such  by  a  residuary  bequest*  Hewitt  o. 
Wright,  1  Bro.  C.  C«  90.  Another  branch 
of  cases  are  those  in  which  the  ^question 
has  arisen  between  the  real  and  personal 
representatirea  of  devisees  under  wills  of 
the  nature  above  mentioned.  Vide  Scn- 
damore  e*  Scudanore,  Pre.  Ch.  543. 
Flanagan  v,  Flanagan^  cited  2  Bro.  C.  C. 
513.  Fletcher  e.  Ashboraer,  t6ul.  497- 

152.  If  I  devise  all  my  lands  and  tene- 
ments in  Dale,  and  have  a  manor  in 
Dale,  the  manor,  as  it  is  an  hereditament 
io  Dale,  will  pass,  but  if  I  have  the 
aaanor  in  Dale,  and  also  hind  there,  not 
parcel  of  the  manor,  it  is  a  question 
whether  the  manor  will  pass  by  devise  of 
all  my  lands.  Hademood  v.  Pspe,  T. 
1734.  3  P.  W.  322.  If  I  have  free- 
hold and  copyhold  lands  in  Daley  and 
devise  all  oy  lands  and  hereditaments  in 
Dale,  to  pay  debts,  only  my  freehoid 
shall  pass,  if  that  be  sufficient.  Stctu^  if 
I  have  surrendered  the  copyhold  to  the 
use  of  my  will.  S.  C.  Ei  tide  Goodwyn 
e.  Goodwyn,  1  Yes.  226.  Harris  v.  In- 
gledew,  3  1^.  W.  96. 

153  A.  devised  all  his  estates  to  B. 
and  had  only  leaseholds :  Held,  they  shall 
not  pass.  So,  where  a  man  having  lands 
in  fee,  and  for  years,  devised  all  his 
lands,  the  fee-simple  only  shall  pass ;  but 
where  he  had  a  lease  for  years  and  no 
iee-simple,  the  lease  for  years  shall  pass, 
for  otherwise  the  will  would  be  void, 
and  the  court  directed  a  trial  at  law  upon 
this  issue,  whether  the  testator  had  both 
freehold  and  leasehold,  and  in  the  same 
parish.  KnoUford  v.  Oardiner^  M,  1742. 
2  Atk.  451.  Rose  v.  Bartlett,  Cro.  Car. 
293.  cited  in  S.  C.    Vidt  Day  e.  Trigg, 

1  P.  W.  286.  Exp.  Cftswell,  1  Atk.  560. 
Davis  V.  Gibbs,  3  P.  W.  26.  Chapman 
a.  Hart,  I  Vea.  272.  Pistol  v.  Richardson, 

2  P.  \V.  459.  8ed  vidt  Addis  v.  Clement, 
ibid*  456.  Turner  v.  Hustler,  1  Bro.  C. 
C.  78.  Lowtber  v.  Cavendish,  Amb.  356. 
1  Eden  99. 

154.  Though  real  and  personal  estates 
are  joined  in  the  same  devise,  vet  the 
same  words  may  be  taken  iu  a  dlfTerent 
sense  wiib, regard  to  the  different  eslateS; 


to  support  the  intention  of  the  party,  ut 
re$  mmgis  vale^  ohom  pereaJt.  Shejfield 
V.  Ld.  Orrery^  M.  1745.  3  Atk.  288. 
Vide  Forth  v.  Chapman,  2  P.  W.  633, 

155.  B.  devised  thus,  **  All  my  freehold 
estate  of  any  nature  or  kind  whatsoever, 
which  at  present  is  in  tav  power  to  dis- 
pose of,  I  give  to  Uiy  wira.^  The  ques- 
tion, whether  the  wife  took  an  estate  for 
life  or  in  (ee,  was  sent  to  B.  R.  Snelson 
V.  Ccrbeii,  T.  1746.  3  Atk.  369. 

156.  Devise  of  real  and  personal  es- 
tate in  trust  for  a  daughter,  in  fee ;  but  if 
she  die  before  21  or  marriage,  then  to  his^ 
nearest  relation  of  the  name  of  *'  Pyot.^ 
The  daughter  died  before  21  or  marriage. 
The  devise  over  is  not  void  for  uncertam- 
ty,  nor  shall  the  estate  go  to  the  heir,  nor 
be  confined  to  k  single  person,  but  it  shall 
go  to  such  of  the  stock  of  the  Pyets  who 
were  nearest ;  and  such  of  the  Pyots  aa 
may  have  changed  their  names  by  mar- 
riage, even  at  the  time  the  coiltingency 
happened,  take  with  the  rest.  Pyoi  v. 
Pyot,  M.  1749.  1  Ves.  335.  In  Leigh  r. 
Leigh,  15  Ves.  99*  Lawrence^  J.  said,  that 
according  to  a  M.S.  note  of  this  case^ 
which  he  had,  the  devise  over  was  *^  t» 
my  nearest  relation  of  the  '  Pyots,^ ''  not 
^  of  the  name  of  Pyot,''  and  that  circum- 
stance appeared  to  weigh  much  with  Ld. 
Hardwicke  ;  and  Thompson,  B.  in  S.  C. 
said,  that  such  appears  to  be  the  case  by 
the  register's  book.  Vide  Doe,  ex.  d. 
Wright,  V.  Plumptre,  3  Barn.  &  Aid. 
482. 

157.  Devise  to  J.  M.  of  all  testator^s 
freehold,  copyhold,  and  leasehold  estates 
in  C,  and  the  rest  of  the  estates  of  both 
freehold  and  leasehold,  to  M .  F.  Tes- 
tator had  a  small  freehold  and  leasehold 
in  M. :  Held,  J.  M.  took  the  fee  in  tho 
freehold  and  copyhold  in  E.  Macree  v. 
Tally  1753.  Amb.  181.  The  word  •*  es- 
tate"  will  always  carry  a  fee.  Bridgewoter 
9.  Bolton,  1  Salk.  236.  Barry  v  Edg- 
worth,  2  P.  W.  522*  Ibbetson  v.  Beck- 
with,  Cn.  temp.  Talbt  157-  Tufnel  v. 
Page,  2  Atk.  37- 

158.  A.  having  freehold  and  leasehold 
estates,  devised  nil  his  manors,  lands,  te- 
nements, mines  of  coal  and  lead  in  C,  tc»- 
B. :  Held,  that  the  leaSc^hold,  aa  well  as 
(he  freehold,  passed.  Lowter  v.  Caven* 
dishy  E.  1758.  Amb.  356.  1  Eden  9V. 
Ro^e  t^.  Bartlett,  Cro.  Car.  292.  Addis 
V.  Clement,  2  P.  W.  456. 

159.  Devise  of  "  all  my  real  estates, 
^  whercsueviT  situate,   lying,  and  beinj/^ 
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does  not  pass  leaseholds.     Whiiaker  v. 
Amblery  T,  1758.  1  Eden  f51. 

160.  Devise  of  the  residue  of  the  tes- 
tator's r^al  and  personal  estate  to  bis  eze- 

'  cutorsy  in  trust  for  A.  till  he  should  at- 
tain 21,  and  then  that  the  trust  should 
cease  :  Held,  that  A.  was  entitled  to  the 
whole  beneficial  estate.  Peat  v.  PoteeH^ 
n.  1760.  1  Eden  479-  Vide  Newland  v. 
^hephard9  2  P.  W.  194.  disapproved  by 
Ld.  Hardwiche^  in  Fonnereau  r.  Fonne- 
reau,  3  Aik.  316. 

16 1.  Devise  of  a  freehold  and  copy- 
hold estate,  part  of  the  copyhold  consist- 
ed of  a  malthouse  and  brewhouse,  which 
were  let  with  the  plant  and  utensils; 
field,  that  the  plant  and  utensils  passed. 
Wood\,  Gapion,  E.  I76I.  Amb.  395. 

162.  Testator  having  by  his  will  made 
his  daughter  tenant  for  life  of  his  general 
real  estates,  and  of  lands  to  be  purchased, 
both  with  his  personal  estate  and  with 

fthe  profits  arising  from  a  sale  of  timber, 
lie  devised  his  collieries,  &c.  upon  trust, 
to  dispose  and  convey  the  same  in  such 
manner  as  slie,  whether  sole  or  covert, 
should  direct  or  appoint ;  and  in  default 
of  appointment,  to  apply  the  money  pro- 
duced by  the  collieries,  after  paying  the' 
expenses,  to  the  same  uses  as  the  residue 
of  his  personal  estate :  the  testator  then, 
lifter  declaring  that  though  his  meaning 
was  to  give  bis  daughter  the  absolute  dis- 
posal of  the  said  collieries,  &c.  to  prevent 
the  expenses  and  trouble  that  must  at- 
tend the  management  of  affairs  of  such  a 
nature  under  the  direction  of  the  court,  he 
requested  her  to  direct  the  money  arising 
therefrom  to  be  applied  in  such  manner 
as  he  had  directed  the  same  in  default  of 
appointment :  Held,  that  from  the  gene- 
ral frame  and  intent  of  the  will,  the 
daughter  had  not  the  absolute  disposal  of 
this  property,  but  that  her  interest  was 
confined  to  a  disposition  by  sale.  Bute 
V.  IStuarty  T.  1761.  2  Eden  87.  Affirm- 
ed in  Dome.  Proc.  1  Bro.  P.  C.  (T.)'476. 

1 63.  A.  devised  to  his  eldest  son,  and 
if  l>e  die  without  a  son  or  sons,  born  in 
his  life-time,  or  in  due  time  after  his 
death,  A.  recommended  him  to  devise. 
&c.  to  his  brother :  'If eld,  a  recommenda- 
tion and  not  a  trust.  Cunlife  v.  CunNJe. 
T.  1770.  Amb.  686. 

164.  Ttstator  having  tithes  in  fee,  and 
likewise  tithes  by  leases  perpetually  re- 
irewed,  devised  all  his  lands,  ti^nements, 
siud  tithes  to  the  defendant:  Held,  ttiat 
the  leasehold  titlics  should  pass  as  well  as 
as  the    freehold.       Turner  v.    Iluitier^ 


the  Words  of  a  Devise. 

,E.  1780.  1  Bro.  C.  C.  78.  Vide  Lowtfaer 
V.  Cavendish,  1   Eden  99-     Amb.  356. 
Lane  r.  Stanhope,  6  T.  R.  315. 

165«  Bequest  of  leasehold  groood  rents 
does  oot  pass  the  reserved  rent  oaly,  but 
the  reviaiooary  leasehold  interest.  JKay 
V.  Lawny  1780.  1  Bro.  C.  C.  76. 

166  Testator  devised  his  estates  tir 
trustees  ''upon  trust,  as  ceoosel  should 
advise,  to  convey,  settle,  and  assare  the 
said  premises  to  cr  for  the  use  of,  or  ia 
trust  for  hb  daughter  J.  for  her  life,  and 
after  her  death  then  on  the  lieirs  of  her 
body,  &c."  The  court  directed  the  es- 
tates to  be  settled  upon  J.  for  her  life^ 
with  remainder  to  her  first  and  other  sans 
in  tail  general,  with  remainder  to  her 
daughters  iatail  general,  See.  And  Kem^ 
yon  J  M.  R.  said,  that  tin  limitalien  being 
to  both  sons  aod  daughtass  in  tail  general, 
there  was  no  necessity  for  a  subaeqiieot 
limitation  to  J.  and  the  heirs  of  her  body< 
BaMtard  v.  Prefcy,  C  171^8.  2  Cox  6.  1 
P.  W.  478.  (n)  S.  C. 

167.  ^  All  my  estates  in  hw  and  eqoi' 
ty^*  in  a  will,  will  pass  personalty  to  be 
laid  ont  in  land.  Rashley  v.  masters^ 
T.  1790.    1  Ves.  jun.  204. 

168.  A  copyhold  will  not  pass  by  ge* 
neral  description,  where  there  is  a  free- 
hold to  satisfy  the  words  of  the  devise,^ 
even  though  testator  had  supposed  it  to 
be  a  freehold,  and  the  first  devise  was 
for  tlie  payment  of  debts,  and  then  given 
to  a  younger  child  otherwise  provided  for« 
Lindopp  v.  Eborall,  M.  1790.  3  Bro.  C- 
C.  188. 

169.  Testator  gave  his  estate  to  trus- 
tees to  apply  the  profits  to  the  use  of  the 
child  with  which  his  wife  was  then  preg- 
nant, during  infancy,  and  at  25,  to  the 
child  in  fee  ;  but  in  case  the  child  should 
die  before  25,  without  issue,  remainder 
over :  the  child  was  stiH-born.  After- 
wards testator  made  a  codicil,  affirming 
his  will,  and  died  without  issue.  Forty- 
three  weeks  after  his  death,  his  widow 
was  brought  to  bed  of  a  son ;  this  son. 
cannot  take  the  estate,  though  found  to  be 
legitimate,  but  it  shall  go  to  the  devisees 
over-    Foster  v.  Cook,  T.  1791.  3  Bro. 

C.  C.  347. 

170.  Testator  devised  kis  estate  upon 
trust,  (hat  his  mansion-house,  &c,  should 
go  as  licir-Ioon>s,  and  be  kept  by  the  trus- 
tees ia  hand,  and  in  good  order  and  re* 
pair,  fill  a)i  ti»cumbrances  paid;  upon 
further  trust,  to  permit  testator^s  daughter 
to    have,  hoid^   occupy,    d:c.    kis   said 
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Ift^nsion-botlse,  &c.  for  life ;  upon  further 
trust  to  \ny  out  from  rents  and  profits  what 
he   should  think  necessary  to  keep  tbe 
mansion-house  in  repair ;  then  to  pay  the 
daughter  an   annuity  for  life,  for  whom 
he  also  charged  the  estate,  and  to  apply 
the  surplus  in    discharging    the    incum- 
brances   fiom    which    be    excepted  the 
fkiansion-house,  Uc.     He  gave  the  trustee 
200/.  per  ann.  above  all  charges,  and  li- 
mited the  estate  over.     The  dnus^hter  oc- 
cupied the  house  till  her  death,  and  after- 
Wards  the  trustee  lived  in  it.    The  daugh- 
ter Was  held  to  have  had  an  equitable  life- 
estate  io  the  house,  8tc.  as  excepted  from 
the  general  devise  to  the  trustee,  who, 
therefore,  upon  account,  was  not  allowed 
for  taxes  and  expenses  defrayed  by  him 
during  her  life^  but  he  was  allowed  for 
them  afterwards,  because  it  was  neces- 
sary for  him  to  occupy,  either  by  hiijiself 
or  by  a  servant.     The  Court  also  allowed 
the  trustee  for  necef^sary  expense  of  pro- 
curing a  thing  to  be  done,  which  turned 
Out  to  be  reasonable,  though  he  might  not 
apply  to  the  court  to  know  whether  it 
Was  proper,  but  he  was  not  allowed  for 
costs  of  a  suit  against  I  he  daughter,  vo- 
tuaitanly  paid  by  him,   even  though  she 
was  entitled  to  them  from  the  estate. — 
Fountain  v.  Pelleit,  T.  1791.     1  Ves. 
jun.  337. 

JL71*  L^  devised  his  estate   in  A.  in 


tor  reciting  the  trust  to  sell,  bequeathed 
part  of  the  produce,  and  gave  all  the  re- 
sidue of  his  personal  estate  Aot  disposed 
of  by  his  will,  to  legatees :  Held,  that 
the  residue  of  the  mouey  raised  under  tho 
term,  &c.  of  the  personal  estate^  shall  al* 
tend  the  inheritance,  and  the  interest  be 
payable  to  the  tenant  for  life,  and  the 
principal  to  the  first  tenant  in  tail.  Shcl* 
don  Vj.  Barnes,  T.  1794.  2  Ves.  jun.  444» 
There  is  no  equity  between  real  and  per* 
soual  representatives,  to  change  the  qual>* 
ty  which  the  property  happens  to  have  at 
testator-^s  death.  Chitty  v»  Parker,  Z 
Ves.  jun.  71. 

173.  Testator  deviled  a  freehold  estate 
to  his  wife,  for  her  life,  and  then  directed 
that  she  should  dispose  of  the  same 
amongst  testatoi'^s  children  by  her  at  her 
decease,  as  she  should  think  proper.  The 
wife  made  no  disposition  of  tne  estate  :— 
Held,  that  the  children  take  no  interest 
in  yi  under  the  will.  Crossling  v.  Crpss^ 
ling,  T.  1794.     2  Cox  396. 

174.  Under  a  devise  to  ^W  tbe  children 
of  A.  (except  B.)  a  posthumous  child  is 
entitled.  Clark  v.  Ulake,  T.  I795.  2 
Ves.  jun.  6^i3,     2  Bro.  C.  C.  320, 

175.  Testator  directed  Ills  children  |fe» 
nerally  to  be  maintained  during  tbe  life 
of  his  wife,  but  distributed  his  property, 
after  her  death,  in  words  which  would 
not  comprise  aAer-born  sons ;  yet  they 


strict  settlement,  an4  divers  other  estates  were  held  entitled  to^the  former  provi- 

to  be  sold  and  converted  into  personalty,  —  -  >    -  -        _     -    __ 

and  tbe  produce,  with  the  residue  of  his 

personvdty,  to  be  laid  out  in  lands  in  A.  |      176.  Every  devise  of  land  mast  of  ne« 


sion.     Matchwick  v.  Cook,  H.  1798.     3 
Ves.  609. 


contiguous  and  convenient  to  his  estate  in 
A.,  and  by  strong  expressions,  though 
without  direct  words,  showed  he  intend- 
ed it  to  be  for  the  same  uses :  it  was  there- 
fore so  decreed.  Brown  v.  De  Laei,  C. 
1794.     4  Bro.  C.  C.  527. 

172.  Devise,  subject  to  a  term,  to  A.  in 
strict  settlement,  remainder  to  B.  in  strict 
settlement,  and  after  other  limitations  in 
tail,  remainder  upon  trust,  to  be  sold. — 
The  trust  of  the  term  was  to  rskise  4000Z. 
to  be  applied  first  to  debts,  legacies,  &c. 
the  rents,  profits,  and  emoluments  arising, 
growing,  or  received  from  the  real  and 
)ierson»i  estates,  to  be  applied^to  debts 
tdid  legacies,  and  afterwards  to  be  an  ag- 
g|^egate  fund,  and  attend  the  inheritance. 
The  interest  of  4000/.  to  be  paid  out  of 
'ibe  rents  and  profits  of  the  estates  in  the 
term ;  tbe  rents  and  profits  to  accumulate 
till  one  of  the  devisees  should  attain  21, 
then  to  be  paid  to  him ;  by  codicil,  testa- 
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cessity  be  specific,  whe|her  in  particular 
or  general  tehus :  otherwise,  as  to  per* 
sonal  property.  Howe  v.  Dartmouth,  T. 
1802.     7  Ves.  147. 

177*  Lands  originally  held  under  old 
mortgages  will  pass  by  a  general  disposi- 
tion of  tpstator^s  estate,  thoegh  no  release 
of  the  equity  of  redemption  appear.  Att. 
Oen,  v.  Vigersy  E.  1803.  %  Vea»  276. 
Vide  Att.  Gen.  v.  Buller,  5  Ves.  339.  and 
references.  Exp.  Brettel,  6  Ves.  57U 
Vide  eiiam  Braybroke  v.  loskip^  8  Ves» 
417. 

178;  A*  seised  in  fee,  subject  to  a  join* 
ture  to  his  ^ife,  by  will  duly  executed  to 
pass  land,  gave  to  his  wife  2Q0/.  per  ami. 
during  her  life,  in  addition  to  her  join* 
ture,  his  debts  beiag  previously  paid,  and 
to  his  two  younger  coildren6000/.  apiece^ 
and  appointed  three  trttstees  fer  the.  exe* 
cution  thereof.  The  question  was,  .whe« 
tber  any  interest  in^  or  power  over/  tbe 
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«       OfilU  Cmidrueiiam  e/tke  Wards  of  aJDmnu^ 
rMl  estatet  paised  to  the  trustees.    The   men  in  tail,  remainder  to 


airier  B, 


Ld.  Ch.  sent  it  to  law  to  be  tried,  and  the 
ceurt  of  C.  B.  certi6ed  fn  the  negative, 
but  his  Lordship  being  dissatisfied  with 
their  certificate,  directed  a  case  for  the 
court  of  K.  B.,  there  having  been  only 
one  insunce  of  sending  a  case  back  to  the 
same  court  to  be  reviewed**  Trent  v. 
Hannmgf  E.  1805.  10  Yes.  495.  ;*  which 
was  Utterson  v.  Vernon,  3  T.  R.  529-  4 
T.  ft.  570. 

179.  Every  devise  of  land,  whether 

S articular  or  general,  is  specific,  for  the 
evisor  must  have  the  land  at  the  date  of 
the  will,  and  continue  to  have  it  until  his 
death.  Broome  v.  Mondk^  £.  1805.  10 
Ves.  605.  Vide  etiam  How  v.  Dart- 
mouth, 7  Ves.  147>  Att.  Oen.  v.  Vigor, 
8  Ves.  283. 

180.  Where  a  man  had  agreed  to  lay 
out  money  in  land  generally,  and  devbed 
his  real  estate  before  the  purchase  was 
completed,  the  money  agreed  to  belaid 
eut  was  held  to  pass  to  the  devisee,  fwr 
that  was  a  testamentary  direction  how  a 
real  estate  was  to  be  acquired.  S.  C.  613. 
£i  vide  Green  v.  Smith,  1  Atk.  672.  So 
an  equitable  estate  only  in  land  acquired 
aAer  a  general  devise,  will  pass  by  a  re- 
publication of  testate  I 's  will,  if  afterwards 
in  his  life-time,  or  after  his  death,  that 
equitable  title  shall  become  clothed  with 
the  legal  estate.  S.  C.  6ii.  See  S.  G. 
stated  at  large,  ante,  tit.  Devise^  i. 

181.  I.  S.  devised,  in  default  of  issue 
male  of  A.,  to  the  first  daughter  living  at 
the  death  ef  testator,  who  should  attain 
25,  for  life ;  remainder  to  her  first  and 
other  sons  in  tail  male  ;  remainder  over, 
tobjeet  to  a  trust  for  debts  and  accumula- 
tion of  the  surplus  rents  and  profits  until 
a  son  or  daughter  should  first  come  to  the 
arctual  possession  of  the  estates  or  re- 
ceipt of  the  rents.  Afler  that  period, 
such  person  to  take  the  surplus  rents,  and 
the  surplus  of  the  accumulation,  after  pay- 
snent  ef  debts,  to  be  paid  to  such  person 
or  persons,  who  by  the  limitation  should 
first  come  to  the  actual  possession  of  the 
estates,  or  receipt  bf  the  rents  and  pro- 
fiu:  Held,  that  a  daughter,  living  at  tes- 
tator^s  death,  and  having  attained  25, 
shall  have  possession  of  Ae  estate,  and 
'the  accumuUted  fund.  Barker  v»  Barker. 

T.  1806.     12  Ves.  409. 

182. 1.  S.  devised  to  his  sister  A.  (then 
unmarried,)  for  life,  remainder  to  her 
first  and  other  sons  in  tail  male,  remain- 
der to  her  daughters  as  tenants  in  com- 


Tthen  married)  for  life  ;  remainder  to  her 
first  and  other  sons  in  tail;  remainder 
^  to  the  first  and  nearest  of  hb  kindred^ 
being  male,  and  of  his  name,  and  bloodji 
who  should  be  living  at  the  determinatioa. 
of  the  estates  before  devised,  and  to  the 
heirs  of  his  body ;"  Held,  that  a  persoia 
claiming  under  the  last  limitation,  must 
be  of  the  testator's  name,  as  well  as  his 
blood;  and  the  qualification  as  to  tha 
name,  is  not  satisfied  though  the  nearest 
of  kin  takes  the  testator's  name  under  tbo 
king*s  license,  previous  to  the  determine*, 
tion  of  the  preceding  estates ;  for  the  ef- 
fect ef  the  king's  license  is  only  a  permis* 
sion  to  use  a  name,  and  does  not  impose 
it.  So,  a  person  taking  a.  name  by  act  of 
parliament,  does  not  lose  his  original 
name,  for  he  might  take  a  legacy  under 
it.  Leigh  V.  Leighy  £.  1808.  15  Ves. 
92.  FtdEe  etiam  Barlow  i^.  Bateman,  3  P. 
W.  66.  4  Bro.  P.  C.  194.  Pyot  e.  Pyo^ 
1  Ves.  335. 

183.  Devise  to  A.  and  her  heirs  for 
ever,  ^  in  the  fullest  confidence  that  after  . 
her  decease  she  will  devise  the  property 
to  my  family :"  Held,  that  A.  takes  a  life 
estate  only,  with  remainder  in  trust  for  the 
heirs  of  the  devisor,  ^spersona  designata^ 
Wright  V.  Atkynsj  T.  1810.  17  Ves. 
253.  1  Ves.  &  B.  313.  5.  C.  affirmed 
by  Eldon^  C,  with  a  qualification  as  te 
the  declaration  of  the  party's  right.  H« 
1815.     Coop.  11.     19  Ves.  299. 

184.  Under  a  devise  of  ^  all  my  real 
property,''  a  copyhold  estate  will  pass  to 
the  devisee  and  his  heirs.  In  many  cases 
the  Judges  have  explained  the  word  ^es- 
tate" to  import  the  absolute  property.—- 
Nicholis  V.  Butcher,  M.  1810.  18  Ves.. 
193. 

185.  T.  B.  devised  in  remainder  ^  to 
the  said  T.  B.  for  life,"  and  after  his  de- 
cease <<  to  the  said  T.  B.,  son  of  my 
nephew  S.,"and  his  heirs.  A  nephew  of 
the  same  name,  ^  T.  B.,''  not  being  before 
mentioned,  and  in  every  other  instance 
the  devisee  being  pointed  out  by  refer- 
ence, and  particular  description  of  the 
degree  ef  relationship,  the  great  nephew 
was  held  to  be  intended  in  both  limita- 
tions. Chamberer.  BraSUfardjH.  IBIU 
18  Ves.  368.  On  appeal  from  thb  de- 
cision, EldoHf  C.  held,  that  to  authorise 
the  rejection  of  words  in  a  will,  it  most  be. 
absolutely  Impossible  te  construe  the  will 
whilst  those  words  are  retained,  lor  the. 
mere  improbability  that  a  tesuter  cou}d 
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fiaVtt  meant  what  he  expressed^  will  nei- 
ther amount  to  a  cause  tor  rejection,  nor 
'render  the  devhemroid  for  uncertainty, 
and  his  Honour's  decree  was  affirmed.  S. 
C.  M.  1816.  2  Meriv,  25. 

186.  A  devise  of  a  real  estate^  though 
in  form  residuary,  is  specific.  HUl.  v. 
Vock:,  H.  1813.  1  Ves.  ds  B.  175. 

187.  Where  the  testator  d vised  his 
lands  in  fee,  and  charged  the  same  with 
certain  annuities,  the  court,  collecting 
his  intention  frbm  the  wliole  will,  held 
the  derise  to  be  beneficial,  and  not  a 
trust  resulting  to  the  heir  as  to  the  sur- 

•  plus  beyond  the  annuities.  King  v.  i>eRt- 
sonj  H.  1813.  1  Yes.  &  B.  260.^  Ei  vide 
S.  G.  at  large,  jpesl|  sect.  xii.  and  also  tit. 
JHietr,  ▼!. 
'  188.  A  general  dispoatioa  by  a  will 
ahall  not  be  restrained  by  a  defective  spe- 
cification. Chalmers  v,  Siorie^  E.  1813. 
2  Ves.  &  B.  222.  Vide  Bridges  v. 
Bridges,  8  Yin.  tit.  Devise^  295*  pi.  13. 

189*  Devise  <>f  *^  my  estates  at  S.  which 
were  devised  to  me  by  or  purchased  from 
A.,"  when  the  fact  was  otherwise,  is 
not  an  intended  restriction,  but  an  erro- 
neous description,  and  the  qualification 
shall  be  restrained  to  the  last  antecedent 
A  devise  shall  be  construed  as  applying 
.to  the  body  of  the  estate^  or  merely  a  re- 
version, from  the  combination  of  it  with 
other  estates,  the  general  inaptitude  of 
the  limitations  and  other  circumstances. 
Welbyv.  Welby,  T.  1818.  2  Yes.  &  B. 
191.  Vide  Strong  o.  Teatt,  2  Burr.  921, 
Daniel  v.  Miles,  6  East  494.  Glover  v. 
Spendlove,  4  Bro.  C.  C.  337.  Church  e* 
Mundy,  12  Ves.  426. 

190.  A.  devise  and  settlement  in  favour 
of  children  and  grandchildren  shall  net 

'  be  so  construed  as  to  comprehend  great 
grandchildren.  Per  Chanty  M.  R.  where 
there  is  a  total  want  of  persons  properly 
answering  the  description,  others  who  do 
not  so  completely  answer  it,  may  be  let  in; 
grandchildren,  for  instance,  under  a  libe- 
ral construction  of  the  word  *^  childrep,^ 
if  there  are  no  children,  but  in  no  instance 
where  there  are.  ^  Issue,  also  is  an  am- 
biguous term :  sometimes  confined  to  chil- 
'dren,  and  sometimes  comprehending  all 
descendants.  Clear  words  in  the  opera- 
tive part  of  a  clause  are  .not  to  be  con- 
strued by  ambiguous  terms  in  the  intro- 
duction. JB.  of  Oxford  V.  Churchill,  H. 
18M.  3  Ves.  Si  B.  59.  69. 

191.  I.  S.  devised  all  his  said  manors, 
•ods,  tenements^  and  effects,  real  and 


personal,  to  one  for  life,  and  after  his'^ 
cease  to  his  issue  male,  and  the  heirs 
male  of  such  sbns  successively,  one  after 
another :  with  remainder  to  A.,  and  in 
default  of  his  issue  mafe  '^as  before,'^ 
then  over  to  B.,  and  in  default  of  his  issue 
male  "  as  before ;"  then  to  the  plaintifiTr 
Held,  that  A.  was  entitled  for  life,  With* 
remainder  to  his  first  and  other  sons  iUf 
tail  male ;  B.  to  take  in  remaini|er  in  the. 
same  manner,  and  that  plaintiff  wa^  eu"' 
titled  to  the  ultimate  remainder  in,  fee. 
Macnamara  v.  Li,  Whitworth,  E.  1815.^ 
Coop.  241. 

192.  J.  W.  being  seised  and  possessed 
of  considerable  freehold,  leasehold,  and 
copyhold  estates  in  the  county  offf.,and 
being  in  possession,  as   mortgagee,  of 
certain  leasehold  houses  at  K*  in  the 
county  of  M.,  but  havine  no  other  pro* 
perty  in  the  county  of  M.  and  having 
other  estates  vestedTin  him  as  mortgaged, 
besides  those  at  K.,  made  his  will,  de- 
vising ''  all  his  fireehold,  copyhold,  and 
leasehold  mortgages,  &c.  in  the  county 
of  H.  and  in  tne  town  of  K.''  to  A.  for 
life,  and  after  her  death'  ^'  all  and  singu- 
lar other  his  freehold,   copyhold,   and 
leasehold  messuages,''  &c.  in  the  coun* 
ties  of  H.  and  M.,  or  elsewhere,  to  £. 
and  T.  for  their  joiql  lives,  and  after  tWe 
several  deceases,  ^  all  the  said  fireehold, 
leasehold,  and  copyhold  messuages,'*  ds6, 
unto  and  equally  among  their  childrejn : 
and  ho  gave  to  A.  ^^all  the  residue  of 
his  real  estate   not  before  disposed  of, 
and  all  other  his  estates  and  interests 
whatsoever,  vested  in  him  ais  mortgagee 
or  trustee,"  Sec.  ^  and  all   the  residue 
of  his  personal  estate,  ready-money  and 
securities  for  money ,^'  Sec.  subject  to 
the    payment  of  debts    and    legacies : 
Hold,  that  the  mortgaged   premises  iatt 
K.  passed  under  the  devise  of  all  h^ 
freehold,  copyhold,  and  leasehold  mes- 
suages, &c.  in  the  county  of  H.  and  in 
the  town  of  K.     Woodhouse  ▼.  Meredith^ 
£.1816.  1  Meriv.  450. 

193.  Testator  being  seised  of  divers 
freehold,  leasehold,  and  copyhold  es- 
tates, devised  the  same,  first,  as  to  his 
freehold  and  fee-simple  estates  in  pos- 
session,^alL  and  every  the  diild  and  chil- 
dren of  S.  M .  for  life,  and  after  the  de- 
cease of  such  child,  Ssc.  to  the  lawful 
issue  of  such  child,  Ssc.  to  hold  to  such 
issue,  his,  her,  and  their  heirs,  as  tenants 
in  common,  and  in  default  of  such  issue, 
over.    S.  M.  had  nine  children,  four  born 
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in  testator's  life-time^  aod  five  aft^r  his  de- 
cease :  Held^  that  9X\  the  children  took  es- 
tates tail  as  tenants  in  commoDy  with  cross 
remainders.  Secondly,  testator  devised 
•ther  freehold  and  fee-simple  estates  to 
trustees  during  the  life  of  his  son  J.  H., 
upon  certain  trusts,  remainder  to  the 
children  of  J.  H.  and  their  issue,  (in  the 
same  words  as  above  to  the  children  of  S. 
Af  •  and  their  isiue)  and  in  default  of  such 
issue,  to  all  and  every  the  child  and  chil- 
dren o(S.  M.  (as  before.)  J,  H.  died  with* 
out  issuQ :  Held,  that  only  six  of  the  nine 
children  of  S.  M.  took' under  this  devise, 
▼is.  five  who  were  born  in  the  life-time  of 
J.  H.  and  one  en  ventre  sa  mere  at  hb 
^eath. — Thirdly,  Testator  devised  other 
freehold  and  fee-simple  estates  to  his 
widow  for  life*  and  after  her  decease  ro 
the  same  uses  as  in  the  last  devise  :  Held, 
that  all  the  nine  children  of  S.  M.  were 
entitled,  as  all  of  them  were  born  in  the 
widow's  life-time. — Fourthly,  Testator 
devised  other  freehold  and  fee-simple 
estates  to  trustees  during  the  life  and 
lives  of  the  child  and  children  of  S.  M., 
in  trust  to  apply  the  rents  to  their  main- 
tenance, and  after  the  decease  of  such 
child,  &c«  to  the  lawful  issue  of  such 
child,  &c.  Cat  before  :)  Held,  that  all  the 
nine  took  equitable .  interests  for  their 
lives  and  the  life  of  the  survivor ;  and 
that  on  the  decease  of  the  survivor,  the 
estate  should  go  over  to  the  issue  of  the 
feur  who  were  born  in  the  testator's  life- 
time by  purchase,  as  tenants  in  common  in 
fee. — Fifthly,  Testator  gave  his  leasehold  \ 
estates  for  lives  and  years  in  the  same 
manner  as  he  had  devised  his  last  men- 
tioned freeholds,  vesting  the  legal  estate 
in  the  trustees :  Held,  that  all  the  ttiue 
took,  in  equal  shares,  absolute  interests 
in  the  leaseholds  for  years,  and  estates 
in  the  nature  of  estates  tail  in  the  lease- 
holds for  lives,  and  that  the  limitations 
in  the  latter  property  were  barred  by 
deeds  which  were  executed  by  some  of 
the  children.  Moggv.  Moggy  C.  1816. 
1  Meriv.  664.  71  !•  ^^  ^^^  several  cases 
cited  in  delivering  the  judgment  in  B.  R. 
and  in  argument  at  the  bar. 

194.  Testator  contracted  for  the  pur- 
chase of  a  house,  and  afterwards  by  a 
codicil  to  his  will  gave  to  A.  his  executor 
the  house  which  he  had  siven  a  memo- 
fanduin  of  agreement  to  purchase,  and 
which  was  to  bt^  paid  for  out  of  timber 
vhich  he  had  ordered  to  be  cut  down :'' 
Held,  that  this  amounted  to  a  direction, 

that  die  oioiiejf  for  thaf|furchase  of  theia^S, 


house  shall  be  so  provided,  and  evideoce 
was  admitted  to  show  what  was  the  order 
given  by  the  testaterjuth  respect  to  tlia* 
cutting  of  timber.  Sanaford  v«  Raikes^ 
T.  18 16.  I  Meriv.  646. 

195.  Bequest  of  ^  the  whole  of  my 
property  of  whatever  description,  firee- 
hold,  leasehold,  &c.  q|  which  I  may  be 
in  possesion  at  the  time  of  my  decease/' 
passes  real  estate  agreed  to  be  purchased 
by  the  testator  at  the  making  of  the  wilL 
Holmee  v.  Barker^  T-  I8l6.  2  Mad.  462« 
FiV/eCave  v.  Cave.  2  Cden  iSa 

196.  Devise  of  an  estate  to  A.,  sabjecf 
to  the  payment  of  500/.  with  interest,  to 
M.  at  2  r,  or  marriage ;  but  if  slie  died 
before  21,  aod  there  should  be  no  child 
of  K.  (the  testator's  brother,)  then  the 
MKV.  to  revert  to  A.  h  M.  died  before 
21y  unmarried :  Held,  that  the  children 
oi  R.,  born  after  the  deatli  of  M.  H*,  were 
entitled.  Hutckeson  v,  Janes j  E.  1817. 
2  Madd.  124,  Vide  Barrington  v.  Tris- 
tram, 6  Ves.  348.  Whitbread  r.  St.  John, 
10  Ves.  154.  Godfrey  v.  Davis,  6  Yes^ 
43.  Shepherd  i^.  Ingram,  Ambl.  448. 

197.  Testator  made  his  will  thus  :  ^  I 
^'' leave  and  bequeath  to  all  my  grand- 
"  children,  share  and  share  alike :"  aod 
by  a  codicil  on  same  day  he  thus  ex- 
pressed himself:  '*  Further  I  appoint 
^  H.  and  E.  my  trnstec^  for  all  my 
^  grandchildren  and  nieces."  Held, 
that  these  instruments  were  void  for  un- 
certainty, and  passed  no  interest  in  the 
real  estate,  though  both  werr  attested  by 
three  witnesses .  Held  also,  that  the 
trustees  were  not -entitled  to  costs  as  be* 
tween  solicitor  and  client.  Mokmn  r. 
Mohuhy  E.  1818,  1  Swanst  201.  1  Wils. 
1  yf*  Vide  Bowman  e.  Milbanks,  1  Lev. 
130.  1  Sid.  191.  1  Keb.  719* 

198.  Held,  upon  the  constrtiction  of 
the  whole  will,  thrit  an  estate-tail  passed  ; 
where  the  literal  force  of  expressiori^ 
differs  in  a  will,  it  is  a  true  rule  to  seek 
the  intention  of  the  devisor^  rather  in  a 
consistent  and  rational  piirpose,  than  in  e 
purpose  inconsistent  and  irrational.  Jem* 
kins  V.  Merries,  H.  1819.  4  Madd.  67. 

199*  Devise  to  M.  J.  and  to  all  and 
every  the  child  or  children,  whether  male 
or  female,  of  her  body  lawfully  issuing, 
and  unto  his,  her,  and  their  heirs,  as  te* 
nants  in  common.  Held,  that  M.  J.  took 
an  estate  for  life,  with  remainder  te  her 
children  as  tenants  in  common  in  fcfla. 
eWery  ?.  floktfftoood^  M.  1819.  4  Madd. 


mviSE  id; 
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Void,  as  a  Dupomti»H  of  what  ikt  Law  alreoify  gweo^-^  ^  agaijut  Policy . 

mutual  bonds,  that  in  casa  either  4ie 
without  issue  of  his  body,  to  leave  all  the 
said  chattels  and  personal  estate  to  the 
survHTors*  BUI  to  obtain  such  bonds 
dismissed,  as  an  attempt  to  entail  a  per* 
sonulty.    Williams  v.  WUlianu,  T.  1703. 

1  Eq.  Ab,  207.  pi.  9.  Vidt  Seale  v.  Seale. 

2  Cq.  Ab.  346.  pi.  7-  71&  pU  1.  £t  tide 
tttt  Limiiatious  ovstj  eect.  i. 

204.  A.  made  his  will,  and  devised 
'^  all  the  lands  he  shall  have  at  the  time 
of  his  death."  '  After  that  he  purchased 
lands,  and  died  without  republication: 
Heidi  a  void  devise,  for  a  man  cannot 
devise  any  lands  but  what  he  has  at  the  , 
time  of  making  his  will  (a.)  Ailirmed  in 
Dom  Proc.     The  court  seemed  exceed* 


(c)  Dooistsvoid,  as  a  Dispodtian.  of  what 
the  Law  already  givts. 
200»  A.  seised  of  lands  ex  parte  mater' 
nOf  devised  them  to  his  executors  for 
years,  to  pay  his  debts,  and  then  to  his  heir 
at  law,  ex  parte  m^tema*  This  devise  to 
the  heir  is  void,  for  the  tenure  or  quality 
of  the  estate  is  In  no  wise  altered,  and  the 
devisee  takes  a  fee,  whether  by  the  will 
or  by  descent.  Hedger  v.  Bawe,  H. 
168^.  3  Lev.  127.  But  where  another 
estate  is  created  by  the  will,  than  would 
descend  to  the  heir,  or  the  quality  of  the 
estate  is  altered  by  the  devise,  there  the 
will  shall  prevail^  though  the  devisee  be 
heir  at  law.  Moor,  680.  Godolph,.461. 
1  Rol.  Ab.  610.  Hob.  SO.    As  where  A. 


had  a  son  and  daughter,  and  devised  his)  ingly  desirous  to  establish  the  devise  iii 
land  to  his  son^  and  if  he  died  wilhoutl  this  case,  in  regard  the  testator  was  cap* 
issue  of  his  body,  remainder  over,  here  I  tain  of  a  ship;  and  PowellyJ.  said,  that  a 


the  son  took  an  estate  tail  by  the  will, 
under  whicb  tlie  heir  must  claim,  or  the 
remainder  will  be  void.  1  Rol.  Ab.  610. 
Hob.  30.  So,  where  A.  had  issue, 
daughters,  and  devised  his  land  to  them 
and  their  heirs  $  this  is  good,  though  to 
testator's  heiresses,  for  by  the  devise 
tliey  take  as  joint  tenants,  though  by  de- 
scent they  would  take  as  co-parceners« 
S  Lev.  128.  %up* 

201.  The  testator  being  married  and 
in  ill  health,  devised  lands  ^  after  failure 
of  issue  male  of  his  own  body,''  (which 
issue  would  have  taken  under  his  mar- 
riage settlement)  to  defendant  (his  heir  at 
law)  for  life,  with  remainder  over.  Ld. 
Northingtoh  in  T.  1764,  decreed,  that  the 
devi^  being  after  a  general  failure  of  issue 
male,  was  too  remote  and  void,  and  that 
the  defendant  took  as  heir  at  law ;  but 
tl^at  decree  was  reversed  by  Ld.  Lough- 
borough oe  a  bill  of  review.  Lytton  v. 
Lytton,  M.^79^.  4  Bro.  C.  C  441. 

(d)  Devises  voidy  as  a  Disposition  of 
What  the  Policy  of  the  Law  will  not 
admit, 

202.  A.  devised  his  lands  to  one  and 
the  heirs  of  his  body,  and  it  he  should 
go  about  to  alidn  them,  that  his  estate, 
should  cease,  and,  the  lands  go  to  a 
charity.  The  devise  over  is  void,  as 
lending  to  create  a  perpetuity.  Pewter- 
er^s  Co.  V.  CArts^'s  Ho^.,  C.  1683.  1 
Vern.  l6l. 

203.  A.  devised  all  the  rest  of  his  per- 
sonal estate  by  leases  iu  trust  or  other- 
wise to  his  nephews,  and   made  them 


man  beyond  sea,  or  in  prison  may .  have 
made  Us  will  in  thb  manner^  and  may 
have  many  thousaods  a  year  descend  to 
himi  wliich  he  may  know  nothing  of  a|  the 
time  of  making  his  wilL  It  is.  admitted 
in  the  principal  case  that  by  a  republica- 
tion thcf  after-purchased  lands  would  past, 
for  that  the  intent  was  manifest*  Banter 
v^  Cook^  Bunker  v.  Cokcy  Brunker  v. 
Cookf  Brancher  v.  Coke,  M.  1707.  11 
Mod  106. 121.  Fttxg.  225.  Salk  237.  Holt 
236.  243.  246.  248.  746.  1  Bro.  P.  C. 
199.  Vide  Doe  v.  Kett,  4  T.  R,  604, 
(a)  Lands  purchased .  subsequent  to  the 
making  of  a  will,  do  not  pass,  by  the 
statute  of  wills.  Vide  Butler  9.  Baker, . 
3  Co.  30.  Lovie*s  Ca.  10  Co.  73.  Law^  • 
rence  v.  Dodwell,  1.  Ld.  Raym.  438. 
Holt  243.  Strode  r.  Falkland,  3  Ch« 
Rep.  99.  Brydges  r.  D.  of  Chandos, 
2  Ves.juii.  427.;  unless  the  will  is  repub- 
lished ;  Brett  t^.  Rigden,  Plowd.  344. ;  or 
the  land  has  been  articled  and  contract-^ 
ed  for  previous  to  the  making  of  the 
will.  Prideaux  e  Gibbon,  2  Ch.  Ca. 
144.  Davie  v.  Beardsham,  1  Ch.  Ca. 
39.  Acherley  e.  Vernon,  9  Mod.  78. 
Lingen  e.  Sowray,  1  P.  W.  172.  Beao* 
clerk  r.  Mead,  2  P.  W.  169-  Pollen  e. 
Ready,  ibid.  590.  Whiuker  v.  Whita^ 
ker,  4  Bro.  C.  C.  31. ;  though,  by  expreea 
stipulation  the  agreement  is  not  to  be 
carried  into  execution  until  a  fiitiire  dajr, 
which  is  after  the  making  of  the  wOL 
Greenhill  9.  ^GreeBhill,  ne.  Ch.  820. 
2  Vern.  79-  Potter  t;.  Potter,  1  Vee. 
437.  And  see  further  as  to  after-pur^ 
chased  lands,  ante,  pi.  33. 
esectlto]9^  willing  that  tbe^  should  give  \     205.  Where  leads  are  devised  intnU. 
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DEVISE  ttl. 
Dmn$t$  mid^  an  againsi  ike  PMcff  iff  ^  Lam. 


to  be  wMlj  for  the  payment  of  debts  and 
legacies,  and  then  to  pay  the  sui^plui  to 
J.  S.  a  papbt ;  J.  S.  is  rendered  incapable 
of  tailing  the  surplas,  because  it  is  not  a 
personal  interest,  but  a  profit  arising  out 
of  the  land|  and  not  only  within  the  ez- 
press  words  of  the  stat.  11  &  12  W.  3. 
c  4.  bat  within  the  mischief  which  that 
statute  was  intended  to  prevent.  Roper 
T.  Rmddifej  T.  1714. 1  Bro.  P.  C.  450. 
9  Mod.  230.  10  Mod.  t37<  2  P.  W.  8. 

205,  Tenant  in  tail  made  a  nunoipa- 
tive  will,  whish  was  afterwards  reduced 
into  writing,  but  not  attested  by  three 
witoessii^.  whereby  lie  devised  rent  pay- 
Me  out  of  land  to  a  cbari^.  This  de- 
vise was  held  void,  though  the  will  was 
SMde  before  the  statute  of  frauds.  Jgnuer 
V.  Uarper,  T.  1714-  1  P.  W.  247.  Salk. 
11^3.  Glib.  Gq.  Rep^  44.  Pre.  Ch.  389. 

207.  A.  devised  all  his  money  in  the  go- 
vmment  fonds^  to  be  laid  out  in  the  pur- 
chase of  lands,  to  be  settled  on  bis  eldest 
son  B.  the  plaintiff,  and  the  heirs  male  of 
bis  body,  remainder  to  his  second  son  C. 
and  the  beire  male  of  his  body,  &c« ;  and 
lie  bequeath  the  rest  of  his  personal 
estate  to  B.  and  the  heirs  male  of  his  body, 
remainder-  over,  in  the  same  maimer,. 
Pier  CUT*  the  personal  estate  cannot  be 
eotailed,  but  the  whole  vests  in  B.  the 
eldest  sen.  8e4de  v.  SedUj  M.  1715. 
1  P.  W.  290.  Pre.  Ch.  421.  Oilb.  £q. 
Rep.  405.  NoUf  P.  W.  takee  no  notice 
of  testator's  real  estate,  which  he  devised 
to  pbiotiff  in  tail,  with  like  remainders 
over,  hot  the  other  reporters  state  thb 

Ert  of  the  will.  Vide  Butterfield  e. 
itterfield,  1  Ves.  133.  154.  Stratton 
V.  Psiyne,  3  Bro.  P.  C.  257*  £•  of  Chathaim 
Vi  Tothill,  6  Bro.  P.  C.  450.  Pelham  e. 
Gregory,  5  Bro.  P.  C.  435.  D.  of  Mon- 
tague e.  Ld.  Beaulieoi  6  Bro.  P.  C. 
255; 

20$.  A,  devised  laqds  to  a  corporation, 
in  trOst  to  convey  the  same  to  his  godson 
B.  for  life,  and  then  to  his  first  son  for 
lifei  and  afterwards  to  the  first  sen  of 
that  son  fiur  life,  and  in  de&ult  or  fiulure 
of^soch  issue  of  B.,  to  convey  them  to  C. 
for*  life,  &c  with  remainders  over  to 
^b0ut  60  others,  for  their  lives  succes- 
meelf,  aad  their  respectivo  sons,  when 
borui  fer  life,  without  givfng  an  estate- 
tail  to  any  ofthem,  or  disposing  of  the 
fee;  Per  cur.  this  is  e  vain  attempt  to 
make  a  perpetuity,  yet  the  conveyance 
shall  be  made  as  near  the  intent  of  the 
IMattor  es  (he  ndeiefhw  will  admit,  by 


making  all  the  persons  in  being  teaante 
for  life  only ;  but  the  limitatioo  to  the 
sons  unborn,  most  be  in  tliil ;  and  decreed 
accordingly.  Humberst&mv.  Hnmheretem, 
H.  1716  1  P.  W,  382.  2  Vem.  73^. 
Q\hi  £q.  Rep.  128*  Pro.  Ch.  455.  S.  C. 
nomine  Humersten  o.  Humersion,  and  in 
Reg.  Lib.  A.  1716.  To.  529*  it  is^  called 
Humberstonv.  CoUett*  F»d!f  Godolpbin 
V.  Godolphin,  1  Ves.  21.  Huckee.  Hucks, 
2|Ves.  668.  Spencer  v,  n.of  Marlborough, 
5  Bro.  P.  C.  592.  Chapman  e.  Brown 
3  Burr.  16^.  Pitt  v.  Jackson,  2  Bro. 
C.  C.  51. 

209.  Devise  of  lands  to  A.  fer  life^  re- 
mainder to  B.,  a  pepist,  for  life,  remain- 
der to  C,  a  protestant.  A.  dies,  B.  as  a 
papist  is  disabled  to  take,  and  C.  shall 
take  presently,  in  the  same  manner  as  if 
the  remainder  had  been  to  a  monk,  (a) 
of  lands  to  A.  for  life,  rensainder 


to  B.  a  papist,  for  fife,  remainder  to 
trustees  for  the  life  of  B.,  in  trust  to  let 
B.  take  the  profits,  and  to  preserve  the 
contingent  remainders,^— the  trust  to  let 
B.  the  papist,  take  the  profits,  is  void, 
but  the  trust  to  preserve  the  contingent 
remainder5  is  good,  and  in  this  case,  the 
grantor  au-l  hi;?  heirs  being  protescants, 
shall  have  the  profits  during  the  life  of 
the  papist,  after  whose  death  tiiey  shall 
go  to  his  son,  being  a  protestant.  (b)  The 
statute  of  11  &  12  W.  3.  c.  4.  .which  dis- 
ables a  papist  from  purchasing  lands,  dis- 
ables him  from  taking  by  purchase,  aad 
consequently  from  taking  by  devise,  (o) 
If  a  papist  was  above  tlM  age  of  18  and 
six  months,  when  the  sutute  of  u  & 
•12  W.  3«  against  papists  was  made*  he  ie 
oot  of  the  former  clause  of  that  ste- 
tote,  (il)  Carrick V. Erringien^T,  1126. 
2  P.  W.  362.  9  Mod.  33.  Mos.  8.  3  Bro. 
P.  C.  412.  (a)  Vide  Thornby  v.  Fleet- 
wood, 1  Stra.  318.  (6)  Hopkins  e.  Hop- 
kins, Ca.  temp.  Talb.  44*  and  another 
branch  of  S.  C.  1  Alk.  597.  (c)  Vide 
Roper  V.  Ratolifie,  9  Mod.  167-  181. 
10  Mod.  280. 1  Bro.  P.  C.  45a  (d)  Vide 
HilU.Filkin,2P.W.  6. 

210.  T.  devised  all  his  real  anj  per* 
sonal  estate  to  his  wife  for  life ;  remain* 
der  to  his  son  A.  and  his  heirs  for  ever  ; 
and  if  he  should  die  without  any  heir, 
then  to  plaintiC  A.  by  will  devised  the 
whole  to  plaintiff,  but  he  neither  levied  a 
fine  nor  suffered  a  recovery.  This  is  a 
fee  mounted  upon  a  fee,  and  a  void  de» 
vise  both  at  law  and  equity,  Tittnyy 
V.  Bariui^,  E.  1747-  S  AOu  617.    Ste 


DEVISE  Ut 

id,  m^againU  Pdicf'-'^orfir  Unctrtmnig  in  0$  Firmm  f#  take,  tfo. 

215.  If  a  deTite  it  to  one  of  the  fou 
ef  !•  S.  who  iHith  soYeral  fons,  the  devne 
is  void,  and  shall  not  be  supplied  by  aej 
parol  proof.  Strode  ▼•  Lady  RumhU,  M. 
1708.  2  Vera.  624.     Vidt  Chener's  Ca. 


a  LeoB.  111.    Alt.  Oeo.  v.  Gil^  2  P-  W. 

3fi9.    But  where  the  limitatioQ  over  is 

to  a  person  who  is  coUaiersl  heir  to  the 

first  devisee^  then  the  devise  creates  an 

estats  tail.    Webb  v.  Herring,  Cro.  Jac.  ... 

415.    Notungham  v.  Jennings,  1  P.  W.  p  Rep.  68. 


23.  Tyte  V.  Willis,  Ca.  temp.  Talb.  1. 
Allen  p*  SpendlQve,2  £q.  Ah.  305.  pL  2. 
Goodright  9.  Dunham,  DougL  254«  Moi^ 
gan  9.  Gqflilhs,  Cowp.  234.  Pickering  e. 
Towers,  Amb.  353.  Ives  ir.  LeK,.3  T.  B. 
488.  (o.)  Dee  v.  Petring,  ibid.  401. 

211.  where  tesutor . devised  his  lands 
changed  with  superstitious  legacies,  wliich 
were  void  by  the  act  pf  mertmatn,  they 
shall  sink  into  the  land  for  the  benefit  of 
the  devisee*  JaekiOH  v.  Hwrlock,  M. 
1764.  Amb.  487-  2  Gden  263. 

Of  devises  void  in  mortmain,  see  «al«, 
til.  ChwrUablt  Uu$,  sec  i*  iii.  vL 

(e)  Of  Deviies  void  for  Uncertainty 
in  ike  De$cription  of  the  Person  to 
take^  or  the  Estate  devised;  and 
who  shall  he  the  Taker  in  case  of  an 
imperfect  Description* 


212«  If  a  man  seised  of  lands  (withioa 
boroughi  where  by  the  custom  they  are 
devisable  by  parol)  devises  in  these 
words,  'VI  give  all  to  my  mother,"  the 
lands  pass  not,  for  the  words  are  too  un- 
certain to  disinherit  an  heir.  Boitman  v. 
Milbanfift.  1^4..  1  Lev.  130. 

213.  A  termor  of  1000  years  earns 
wastty  devised  the  same  to  defendant, 
and  if  he  died.without  issue,  then  to  plain- 
X\S.  Plaintiff  had  obtained  an  iojunc- 
tion  to  st^jf:  waste  am  causes  Per  cur. 
a  devise  after  dying  without  issue  gene- 
rally »  void ;  plaintiff  therefore  by  his 
own  showing  would  have  no  titte.  Cause 
allowed.  Bwrford  v«  X^e,  H.  l€96.  2 
Freem.  210. 

214.  A.  hath  issue  B.  and  C— C,  de- 
vised to  B«  1000/.,  and  after  to  the  pes* 
terity  of  A.  for  their  education,  ^t  which 
time  B.  was  sixty  ydars  of  age,  and  A. 
dead;  the  question  was,  who  should  have 
the  1000/.  after  B.'s  death  ?  And  by  Ld. 
Keeper,  the  lineal  heir,  if  there  be  any, 
sbaU  take  it  nnder  the  word  ^' posterity*" 
But  B.  dyfng  without  issue,  and  there 
being  no  lineal  heir  of  A.  the  collateral 
heir  shall  take  it,  but  those  of  the  half 
blood  shall  not,  as  in  the  case  of  distribu- 
tion. Anon.  H.  1707-  2.  Eq.  Ab.  29)' 
pl.  7.  i 


216.  A.  having  settled  all  his  real 
estate  on  his  #ife  for  life  for  her  joii^ 
ture,  made  his  will,  and  gave  several  pe* 
cuniary  legacies,  and  then  .said,  ^  all  the 
rest  and  residue  of  my  estate,  chatldn 
real  and  personal,  I  give  and  devise  ta 
my  wife,  who  I  make  sole  eaecutrtx." 
Per  air.  the  reversion  ef  the  jointasm 
will  not  pass  to  the  wife  by  this  devise^ 
because  the  precedent  and  subsequent 
words  explain  testator's  intent  to  carry 
only  the  personal  estate  ;  for  testator  not 
having  devised  any  real  estate  id  the  first 
part  of  his  will,  there  could  be  no  residue 
to  dupose  of  except  the  personalty^ 
Markant  v.  TuMen,  fl.  1712. 1  £q.  Ab. 
211.pl.  22. 

217*  A.  devised  lands  to  B.  and  his 
brothers  saceetstoe,  but  not  to  be  entered 
upon  by  any  of  them,  until  after  mar- 
riage. The  jury  ibund  B«  to  be  the 
eldest  brother;  and  then  a  question 
arose  whether  this  will  was  void  for  the 
uncertainty  who  should  take.  Per  cur. 
the  will  is  goody  for  it  being  the  case  ef 
brothers,  the  common  law  guided  the  ex* 
position  of  the  word  sueeessivsj  via* 
that  the  eldest  son  should,  after  his  mar-^ 
riage,  enjoy  it  for  life,  then  the  second, 
and  then  the  third.  Had  the  devise  beea 
to  C.  D.  and  £•  to  take  successsvej  it 
would  have  been  void  for  the  uncertainty* 
Onglyy.  Peeiy  Ungly  v.  Peale.M.  1712. 
10  Mod.  103,  ph  8.  2  Ld.  Raym.  1312. 
Com.  Rep.  197. 

218.  It  has  been  said^  that  if  an  estate 
be  given  to  a  man  and  his  issue,  it  is 
void  fer«the  uncertainty,  because  it  does 
not  appear  whether  male  or  female; 
but  that  has  been  determined  since  not 
to  be  law,  and  that  it  is  well  enough  in  a 
devise.  Shaw  v.  Weigh,  E.  1715.  Gilb. 
Gq.  Rep.  28.  Vide  Taylor  v.  Sayer,  Cro. 
£lix.  742.  where  a  man  hanng  issue  two 
sons,  and  two  daughters,  devised  his 
land  to  his  wife  for  life,  remainder  to 
his  issue :  Held,  a  void  devise  as  to  the 
remainder,  for  the  uncertainty  what  issue 
was  intended ;  but  this  case  was  cited  and 
denied  in  Bate  v,  Amherst,  Raym.  8r. 
Contra^  Loddington  v.  Ktme,  3  Lbv.  333. 
219*  Tt*stator  bequeathed  hts  personal 
estate  to  his  wife,  and  added,  <<  i  do  not 
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doobty  bat  my  wife  will  be  kind  to  my 
cbiMreo.''  The  coart  thoogbt  that  these 
words  gave  a  right  to  no  child  io  particu- 
lar, or  a  right  to  any  particular  part  of 
the  estate,  but  that  this  claose  was  void 
for  uncertainty.  Buggims  v.  Yates^  H* 
I7t5.  9  Mod.  122.  Vide  Cnnlifle  9.  Cun- 
liiBe,  Amb.  686.  HaHand  «.  Trigg, 
1  Bro.  C.  C.  142.  Wynne  e.  Hawkins, 
ibid.  180.  Nowian  o.  Neligan,  ibid.  489. 
PiersoB  v.  Garnet,  2.  Bro.  C.  C.  38.  226. 
Malim  v.  Keighley,  2  Ves.  jon.  338. 

220.  L.  devised  to  R.  M.  eldest  son  of 
Us  Depbe#   R.  M.    and  the  first  heirs 
of  Ins  body;  in  defiinlt  of  such  is* 


sue,  to  the  second  sonof  the  said  R*  M. 
and  heirs  male  of  his  b(»dy  and  tlMr 
issue,  remainder  over,  fte.  These  words 
"the  second  son  of  the  said  R.  M.'*  do 
not  mean  the  second  son  of  the  devisee, 
but  ^the  second  son  of  the  testator^s  ne- 
phew, R.  M."  The  court  never  con- 
strues a  devise  void,  unless  it  is  absolute- 
ly so  dark  that  they  cannot  find  out 
testator's  meaning.  The  word  ^  first/' 
in  this  case,  means  only  that  the  son« 
should  take  in  succession,  According  to 
priority  of  birth,  and  therefore  no  sn 
oogfat  to  be  laid  upon  it.  Mmskidi 
Mwekdl,  H.  1737.  i  Atk.  410. 


DEVISE  lY. 


Where  a  Devise  is  rendered  void  by  the  Death  of  the  Devisee^  m  the  Life^ 

time  of  the  Devisor. 


221.  A.  having  two  daughters,  B.  and 
C.  devised  some  tithes  and  money  to  B., 
and  gave  legacies  to  her  children,  but 
declared,  that  as  she  married  against  his 
will,  she  should  have  no  part  of  his  real 
estate,  and  devised  his  real  estate  to  C 
in  tail,  remainder  to  B.  for  life,  and  to 
her  first,  &c.  sons  in  tail,  remainder  to 
her  daughters  in  tail.  C.  married  in  the 
life-time  of  the  testator,  and  died,  leaving 
issue  a  son ;  though  A.  afterwards  made 
a  codicil  of  his  will,  and  gave  some  parti- 
cular legacies  out  of  his  personal  estate  ; 
yeij  per  Ld.  Ch.,  that  does  not  amount  to 
a  republication  of  his  will,  and  B*  must 
have  the  lands  imm^iately  after  the 
death  of  the  testator,  though  contrary  to 
his  intention.  In  this  ease  Ld.  Ch.  made 
the  following  resolutions  :  1st.  •That  C. 
dying  in  testator's  life-time,  the  devise 
became  void,  and  her  son  could  not  take 
as  heir  of  his  body,  but  the  estate  was  to 
have  vested  in  the  mother,  and  the  words 
"  heirs  of  her  body,'*  were  words  of  li- 
mitation, denoting  the  nature  and  du- 
ration of  tiie  estate  the  mother  was  to 
take.  2d.  .Aldiough  the  lands  were  de- 
vised to  B.  after  the  death  of  her  sister, 
without  issue,  who  had  issue  living,  yet 
tlie  dovise  to  C.  and  the  heirs  of  her 
body,  becoming  void  by  the  death  of  C. 
in  the  liic'time  of  the  testator,  B.  shall 
take  immediately,  by  virtue  of  the  de- 
nse, though  against  the  testator's  intent. 


against  the  express  words  of  his  wiD, 
and  against  the  maxim  that  an  heir  is 
not  to  be  disinherited  withoot  expresa 
words*  for  the  authorities  are  so.  (a) 
3d.  The  testator,  in  this  case,  having 
given  the  residue  of  his  estate  to  bis 
wife,  with  power  to  dispose  thereof,  with 
the  approbation  of  his  trustees,  sho  made 
a  will,  and  devised  to  plaintilT,  the  hi»* 
band  of  C.  Ld.  Ch.  declared  that  de- 
vise void  also,  the  eooeurrence  of  the 
trustees  not  having  been  obtained,  and 
therefore  testator  died  intestate  as  to  the 
residue.  Mtmiton  v.  Simpson,  M.  I7i6, 
2  Vern.  722.  Gilb.  Eq.  Rep.  115.  ISO, 
Pre.  Ch.  A29.  452.  tiesitiie  Syrapson  p. 
Homsby.  {a)  This  point  was  settled  in 
Hartop's  Ca.  and  since  in  Lansdown's 
Ca.  10  Mod.  97.  2  Eq.  Ab.  768.  pi.  i. 
(n.)  Comi  384«  cited.  Vide  also  Pop- 
ham  V.  Bamfield,  1  P.  W.  54.  2  £q.  Ab. 
30B.  pi.  U,  12. 

222.  Special  verdict  in  ejeetnient  on 
this  case;  M.,  seised  in  fee^  devised 
lands  to  A.  and  his'  issue,  remainder  to 
B.  and  his  issue,  remainder  to  the  heirs 
of  A.-^A.  died  without  issue  in  testa- 
tor's life-time.  B.  died  in  testator's  life* 
time,  leaving  issue ;  the  defendant,  who 
was  also  heir  of  A.,  and  plaintiflT  in 
ejectment,  was  heir  of  the  testator.  The 
question  was,  whether  in  regard  the 
devisees  A.  and  B.  died  in  testator^  life- 
time, the  issue  of  B.  (who  was  born  after 
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tbe  makifig  of  the  will,  aod  so  could  not 
take  jointly  with  tbe  devisees)  could  take 
M  heir  of  the  body  of  B.,  or  as  right 
beir  of  A.  •?  Parker^  C.  J.  \  this  case  is 
exactly  within  the  reason  of  Brett  v. 
Rigden,  Flowd.  340.  Ist.  Becaase  as 
well  in  this  case  (he  word^  *<  issue,"  as  in 
that  the  word  ^'  heirs/'  is  clearly  used  as 
a  word  of  limitation^  to  measure  out  the 
quantity  of  estate  the  devisee  is  tp  take, 
and  not  as  a  word  of  purchase^  the  de- 
yisee  only  being  in  the  consideration  of 
the  testator,  and  there  is  no  diversity  be- 
tween a  devisee  in  fee,  and  a  devisee  in 
tail;  tlie  statute  of  Westminster  2,  makes 
none,  for  that  only  provides  for  the  issue, 
wliera  an  estate  tail  is  actually  vested  ; 
•the  rules  of  law  concerning  the  creation 
jof  estates  tail  are  exactly  the  same,  as  to 
the  intent  of  the  devisor,  or  as  to  the 
vesting  the  estate,  as  those  relating  to 
estates  in  leenilmple  ;  the  statute  de  donis 
was  made  for  the  benefit  of  the  issue  in 
tail|  which  supposes  an  estate  tail  in  the 
ancestor,  as  in  this  case.  2dly.  Because 
the  heir  in  tail  is  absolutely  in  the  power 
of  the  ancestor,  to  be  barred  by  him,  as 
tBuch  as  the  heir  in  fee-simple  is  in  his 
ancestor's  power,  and  therefore  in  either 
case  the  devisor  cannot  be  intended  to 
have  had  any  regard  to  the  heir,  since, 
in  both  cases,  tbe  devisor  gives  the  de- 
visee such  an  -estate  as  enables  him  to 
bar  bis  heur.  9dly.  The  heir  cannot  take, 
when  tbe  devisee  dies  in  the  life-time  of 
the  devisor,  because  he  cannot  take  by 
descent,  for  nothing  was  ever  in  the  an- 
cestor, and  if  he  should  take  as  a  pur- 
chaser, then  the  estate  would  be  de- 
scendible, contrary  to  the  testator's  in- 
tent, for  if  the  ancestor  had  taken  the 
estate,  and  It  had  descended  to  tbe  heir, 
the  rules  of  descent  had  been  quite  dif- 
ferent from  what  they  would  have  been, 
if  the  heir  had  taken  as  a  purchaser. 
Theo^-a^  to  the  remainder  in- fee,  limited 
tp^tire  heirs  ef  A.,  the  heir  general  can- 
not; lake  It,  for  the  interpositioii  .of  the 
estate  tail  to  B.  betwixt  the  QState  tail 
limited  to  A. ;  and  the .  remainder  in  fee 
to  his  right  heirs  makes  no  difference ; 
because,  notwithstanding  the  mean  re- 
nimnder,  the  word  ^  heirs*'  is  a  word  of 
limitation  of  estate,  and  the  fee-simple 
vests  in  tho  ancestor;  and  if  A.  had  snr- 
vived  the  tettator,  the  remainder  in  fee 
would  have  vested  in  him,  therefbre  it  is 
within  the  reason  of  Brett  v.  Rigden, 
^ad  thf  rule  laid  down  in  Sh^ll^y's  Ca. 
Vofn  .68 


fty  ihath  efDitnae. 

vl£.  whether  the  limitation  to  the  right 
heirs  be  medjaie  or  immediate;  yet, 
where  the  ancestor  has  before  an  estata 
for  life,  the  heirs  shall  take  by  descent, 
and  not  by  purchase ;  thus  has  the  law 
been  long  and  clearly  settled  as  to  this 
point,  ever  since  Brett  e.  Rigden.  Bat 
Lid.  Parker  said,  he  had  enlarged  in  deli- 
vering judgment,  because  of  some  lale 
endeavours  to  invalidate  this  rule.  With 
respect  to  the  remainder  in  fee  to  tho 
heirs  of  A.,  it  was  urged,  that  thou^  the 
above  rule  of  law  be  certain,  yet,  in  the 
principal  case.  A*  dying  in  the  testator's 
life-time,  A.  himself  never  took,  hut  the 
devise  to  him  was  void,  add  therefore 
his  right  heir  may  take  by  purchase,  like 
the  case  where  a  feoflment  was  made  to 
the  use  of  A.  fur  life,  remainder  to  B.  in 
tail,  remainder  to  the  right  heirs  of  A*, 
and  A.  is  dead  at  the  time  of  the  feoff- 
ment, the  right  heirs  of  A.  shall,  not* 
withstanding,  take  the  remainder  in  fee, 
and  Co.  Lit.  sec.  578.  was  cited  to  prove, 
that  a  particular  estate  and  a  remainder 
may  continue  distinct  in  the  same  person. 
To  this  Ld.  Parker  answered,  that  the 
construction  of  a  will  must  be  according 
to  the  import  of  the  words  at  the  time  of 
making  it,  which,  here  was  plainly  to  de- 
vise  a  ^^  fee-simple  to  the  ancestor,  and 
it  would  be  wrong  to  interpret  it  accord* 
ing  to  any  accident  ex  post  faeto^  as  the 
dying  of  the  devisee  before  the  devisor, 
and  as  to  the  feoffment  the  remainder  in 
fee  would  be  void,  because  there  was  no 
duch  person  in  rerum  natura  as  A.,  and 
it  is  the  same  as  if  the  limitation  had 
been  to  A.  and  his  heirs,  and  there  had 
been  no  such  person  as  A.  tit  esse.  So^ 
here  the  devise  to  A.  and  then  (by  way 
of  remainder  after  a  mediate  estate^  to 
the  heirs  of  A.  seems  ihe  same  as  if  It 
bad  been  to  A.  and  his  heirs  by  one  limi- 
tation, and  that  A.  had  been  then  dead* 
Judgment  for  plaintiff,  against  the  wilL 
Qoodright  V.  Wnght,  H.  I7l7.  1  P.  W. 
397  1  Stra.  25.  10  Mod.  369.  mmtaa 
Woodright  v.  Wright.  Vide  Hutton  v. 
Simpson,  2  Vem.  722.  and  S.  C.  lumifiia 
Sympsoii  V.  Hornsby,  Pre.  Ch.  439.  £1' 
liott  V.  Davenport,  1  P.  W.  84.  Hodf^ 
son  0.  Ambrose,  Doug.  323.  White  e. 
White,  1  Bro.  C.  C.  219*  (n.)  and  the 
opiniob  of  Ld.  Thwrlow^  in  Jones  v. 
Morgan,  ibid.  206.  Dee  o.  Kett,  4  T.  flU 
601.  And  that  the  rule  is  the  sarof  la 
copyholds,  vide  Busby  e.  Greenslat^ 
Stra.  445.  and  the  cases  there  cjted.      ' 
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Where  rendered  void  by  Death  ofDemeu^ 

'  228..  A.  densed  ^  all  Us  messuage  or 
tenemeDt  io  E.y  to  F.  and  his  heirs,  and 
all  the  rest  of  his  messuages,  lands,  &g. 
in  £.  and  elsewhere,  to  L.  in  fee."  F. 
died  in  the  life-time  of  the  testator,  so 
that  this  became  a  lapsed  devise.  The 
<)uestion  was,  whether  this  latter  clause 
of  the  will  would  carry  over  the  lapsed 
Revise  io  L.,  the  residuary  devisee,  or 
whether  it  ahooJd  descend  to  testator's 
heir  at  law.  Per  eiaiamj  the  devise  of 
all  the  rest  and  residuo  of  my  messuages, 
lands,  &r.  did  not  convey  what  was  ei- 
pressly  devised  before,  for  the  testator's 
-intent  appears  to  be,  to  give  his  whole  es- 
tate to  F.  io  that  messuage,  and  that  at 
the  .time  of  the  will  made,  he  had  no  rest 
and  residue  in  that  house,  and  the  devise 
to  F.  being  void,  the  house  will  go  to  the 
heir.  Wright  v.  Hall^  £.  1725.  Fortesc 
182. 

,  224.  Lands  devised  to  A.  and  the  heirs 
of  his  body,  A.  died  in  the  life-time  of  the 
testator :  Held,  that  the  devise  thereby 
became  void,  in  nature  of  a  lapsed  lega* 
cy,  and  that  the  only  son  and  heir  of  A. 
could  derive  no  title  under  it.  •  W^n  v. 
WynUf  E.  1725.     3  Bro.  P,  C.  l6l. 

225.  A.  devised  lands  to  B.  and  his 
heirs  for  ever,  upon  condition  to  pay  all 
liis  debts,  legacies,  and  funeh'aJs,  and  if  he 
did  not  pay  them,  then  he  devised  the  pre- 
4nises  to  xlefendant  C.  and  her  heirs  for 
«ver ;  and  as  to  all  the  rest  and  residue 
of  his  real  and  personal  estate,  not  before 
bequeathed,  to  tho  said  C.  and  her  heirs. 
B.  died  before  the  devisor,  so  it  was  a 
lapsed  legacy.  The  court  held,  that  C. 
could  >not  take  the  lauds  devised  to  B«  by 


--What  WmU  Witt  pass  om  EstaUin  JVr. 

the  w»rds,  ^  All  the  rest  and  residue  of 
my  real  and  personal  estate,  not  devised 
or  onbequeathed,"  for  it  most  be  ex* 
ftoonded,  the  rest  and  residue  of  the  lauds 
undevised  at  the  time  of  makhig  the  will, 
and  not  at  his  death*  Rot  v.  Flvddj  £• 
1729.    Fortesc.  184. 

326.  If  a  man  devises  his  real  estate 
to  I.  S.  and  his  heirs,  signifying  bis  in* 
tention,  that  if  I.  S.  die  before  him,  it 
should  not  lapse,  the  heir  is  not  excluded 
unless  the  testator  nominates  another  de- 
visee. Sibley  y.  Cook,  M.  1747-  3  Atk. 
573. 

227.  Testatrix  ordered  lands  to  be 
sold,  and  the  money  to  be  laid  out  in  the 
funds  to  certain  uses,  among  whick 
1000/.  was  to  be  paid  to  A^  her  execu* 
tors,  administrators,  and  assigns.  A« 
died  before  testatrix  :  Held,  that  the  gift 
lapsed,  and  should  go  as  land  to  the  heir 
of  the  testatrix  exp,  wuUenuSj  being  the 
side  from  whence  the  land  came.  HmM- 
cheson  V.  Hammond,  T.  1790.  d  Bro.  C. 
C.  128.  Vide  Maybank  e.  Brooks,  1 
Bro.  C.  C.  84. 

228.  Testator  ordered  a  real  estate  to 
be  sold,  and  the  residue  to  be  laid  out  in 
the  funds,  there  to  remain  for  10  years, 
and  at  the  end  thereof  he  gaVe  the  same 
to  his  next  of  kip.  The  next  of  kin  at 
tlie  time  of  the  death  would  be  entitled  to 
take,  and  the  testator  having  hot  one 
brother  who  was  such  next  of  kin,  and 
who  died  within  the  10  years,  it  was  held 
lapsed,  but  the  personalty  shall  go  to  the 
representatives  of  the  brothers,  Spink 
v.  Lewis,  T.  1791.    3  Bro.  C.  C.  355. 
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229.  A.  being  seised  of  lands  of  10/. 
per  ann.  in  possession,  and  34/.  per  emn. 
inreversion,  gave  certain  legacies  to  be 
paid  at  certain  diflfereut  times,  and  then 
devised  all  his  lands  to  his  youngest  son 
R.,  who  did  not  pay  the  legacies,  within 

.  ihe  time :  Held,  that  a  fee  passed  to  R. 

.  hecause  it  appeared  that  the  sums  to  be 
paid  x^ere  more  than  the  profit  of  the 
lands  in  possession  would  amount  to  in 
that  time,  Reake  v.  Ley^  T.  lOT9*  1 
Freem.  479. 


230.  A  devise  of  land  to  A.  paying  m 
sum  out  of  the  rents,  or  out  of  the  hind  in 
general,  is  not  a  devise  in  fee,  but  a  devise, 
paying  a  certain  sum  at  the  «nd  of  twt> 
years,  or  any  other  certain  tune,  wheth 
the  profits  are  not  sufficient,  will  pass  a 
fee-simple ;  and  so  a  devise  of  lands, 
paying  a  certain  ^um,  without  more^  is  )i 
fee-simple.  Hawker  ▼.  Buekland,  T 
1689.  2Vern.l0a  Wrfe  CoUieHs  Ci. 
.6  Co,  16.  et  post,  pi.  243. 

231.*If  a  testator,  seised  of  6«ehoM 
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aodjcopyhold  lands,  devise  ^'  All  the.  rest, 
residue,  and  reoiaioder  of  his  estate  to  hb 
wife  and  children^  equally  to  be  divided 
among  them/'  the  word  *^  estate"  signilles 
the  interest  be  has  in  the  land,  and  pass- 
es  a  fee.  CarUr  v.  Homer,  T.  1692.  4 
Mod.  89,  90.  1  Show.  348.  FtieHogan 
V.  Jackson,  Cowp.  209.  Loveacres  9. 
Blight,  ibid.  852.  Denn  v.  Gaskin,  ibid. 
660.  Right  r.  Sidebothaoi,  Doog.  768. 
Cowper  V.  Martin,  1  T.  R.  |4i].  Bur- 
kett  r.  Chapman  H.  Bl.  22S.  Dally  v. 
Kiag,  H.  Bl.  d«  Fletcher  v.  Smiton,  2 
T.  K.  656. 


and  his  heirs,  yet  the  latter  words,  ^  if  he* 
die  without  issue,  made  it  an  estate  tail, 
for  A.'s  meaning  seems  to  be  plain,  that 
if  the  son  had  issue,  that  issue  should 
have  it :  if  not,  it  should  go  to  the  daugb-* 
ters.  HelieTj  v.  JenningSj  M<  ,1^9. 
1  Freem  d09.  •  1  Ld.  Raym.  505^  S.  C*. 
nmnine  Helliard  v.  Jennings.  Com.  91. 
1  Freem.  510.  12  Mod.  276.  Cartb.  514. 
.  236.  Testator  Mng  seised  of  fee  farm) 
rents  of  lands  and  mines,  devised  his 
lands  to  A.  for  life,  with  remainder  id 
tail,  and  all  his  mines  to  B.  '^AU. 
which  1  give  and  devise  to  B.,  his  eze- 


232.  Devise  to  A.  for  life,  and  after,  cutors  and  assigns,-  together  with  all  my 


to  his  heir.  This  is  an  estate  in  fee ;  but 
if  it  be,  ^^  and  to  the  heirs  of  such  heir,'^ 
for  such  there  is  a  contiogent  remainder. 
IHci.  in  Moor  v.  Parker ,  M.  1604.  Skinn. 
559-  The  word  *^  heir"  is  nomen  coUecti" 
vtins,  and  in  a  will  comprises  heirs,  and 
heirs  of  the  heir,  and  gives  a  fee. 

233.  A.  seised  of  lands  in  fee,  had 
issue  two  sons,  B.  and  C.  By  will  he 
devbed  several  lands  to  B.,  and  that  B. 
should  tenounce  all  his  right  in  Black- 
acre,  ^of  which  A.  was  then  seised)  to 
C.  Objected,  that  this  was  no  devise  of 
the  land  to  C.  and  that  if  B.  should  re- 
lease his  right,  this  was  intended  to  be 
only  an  estate  for  life ;  but  because  the 
words  were  ^  all  his  right,"  it  was  appa- 
rent that  A.  intended  that  C.  should  have 
a  fee  ;  and  Jlolty  C.  J.  and  2Ve6y,  C.  J. 
^rtified  their  opinions  to  Ld.  Ch.  ac- 
cordingly,  Hodgkinsoav.  Star^E,*  1697. 
2  £q.  Ah.  299.  pi.  6. 

234.  I  devise  to  B.  all  my  right,  title, 
and  interest  in  those  terms  of  years, 
which  1  have  in  such  a  place,  and  also 
my  house,  called  ^^  T."  in  which  house  the 
testator  had  a  remainder  in  fee  :  Held, 
that  a  fee  passed  in  "  TJ'  Holty  C.  J. 
contra.  Mo&r  v.  iZato/^s^^^n,  T.  1699*  8 
Vin.  Ab.  303.  pi.  4.  2  £q.  Ah.  299.  pi* 
8.  Cole  V.  Ra»Unson,  1705.  8  Yin.  Ab. 
209.  ph  20.  2  Eq.  Ab.  300.  pi.  13. 

235.  A.  having  a  son  and  two  daugh- 
ters, devbed  the  estate  in  question  to 
his  son  and  his  heirs ;  provided  that  if 
the  son  should  die  before  21,  or  without 
issue  of  his  body,  then  it  should  go  to  tes- 
tator's two  daughters.  A.  died,  and  the 
son  lived  to  2t,  and  made  hisfwill,  and 
devised  theestate  to  plaintiff.  The  court 
inclined,  that  the  son  had  but  an  estate 
tail,'  and  so  the  devbe  to  the  daughters 
took  effect*  the  son  having  died  without 


jssu^  ;  for,  though  it  wa^  devbed  to  him  [only  to  carry  an  estate^  ibr  lift,  but  snch 


plate  and  jewels,  and  all  other  my  estate 
real  and  personal,  not  otherwise  disposed 
of,  to  be  given  by  him  to  his  childrea^ai 
he  shall  think  convenient;  I,  ssu^ 
trusting  to  his  honour  and  discna^bin, 
that  he  will  give  them  such  provbi6n  as 
will  be  necessary  for  them."  The  ques- 
tion was,  whether  B*  was  entitled  to  the 
fee-farm  rents  in  fee?  Held,  that  the 
rents  passed  by  the-  words  ^^  all  my  real 
and  personal  estate,''  for  the  word  ^'  es- 
tate" is  genus  generalissimumy  and  in- 
cludes all  things  real  and  personal.  E, 
of  Bridgewater  v.  D.  of  Bolton,  H.  1703. 
6  Mod.  106.  Holt  281,  1.  Salk.  236.  The 
word  ^^  estate,"  in  its  natural  import,  will 
carry  a  fee-simple,  unless  there  be  other 
words  to  restrain  or  controul  it.  Vide 
Holdfast  V.  Martin,'  1  T.  R.  41 1.  Doe  v: 
Woodhouse,  4  T.  R.  89-  Ridout  o.  Pain; 

1  Ves.  10.     3  Atk.  486.     Bailb  v.  Gale, 

2  Ves.  48.  Tanner  ».  Wise,  3  P.  W.  294. 
Ca.  temp.  Talb.  284.  Barry  r.  Edge- 
worth,  1  P.  W.  524.  IbbetsoD  w.  Beck- 
with,  Ca.  temp.  Talb.  157.  Macree  v. 
Tall,  Amb.  181.  Stiles  v.  Walford, 
2  Bla.  R.  938.  Qoe  v.  Chapman,  1  Ul 
Bla.  223.  In  several  of  the  above  cases 
the  word  ^'  estate"  was  coupled  with  cir- 
cumstances of  local  dbttnctipn,  which  it 
is  clearly  settled  does  not  mkke  any  dif-> 
ference.  The  word  "estate"  has  the 
same  operation.  Fletcher  v.  Smiton,  2  T. 
R.  6^6,  In  Goodwin  9.  Goodwyn,  1  Ves. 
226.  the  court  was  doubtful  with  respect 
to  a  devise  of  estates  in  the  occupatiou  of 
particular  tenants.  In  Frr>gmorlon  r. 
Wright,  3  Wils.  C.  B.  414. 2  Bl.  889.Right 
V.  Sidebotham,  Doug.  759.  Denn  v  Ckis- 
kin,  Cowp.  657.  introductory  words  of 
an  intention  to  devise  all  a  person's  estate. 
&c.  followed  by  a  devise  merely  descrip- 
tive of  particular  property,  were  *  held 
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iotrodiictory  expressions  were  allowed  to  'Ch.  264.    For  instances  in  which  a  fiitf' 


be  of  considerable  weight,  in  favour  of 
the  clear  intention  of  the.  tesjtator.  In 
Chester  r.  Paintei*!  2  P.  W.  335.  a  per- 
son devised  one-third  part  of  all  his  es- 
tate whatever  to  his  wife^  apd  to  his  son 
and  his  heirs  two-thirds^,  and  .it  was  held, 
that  the  wife  took  only  «n  estate  for  life, 
the  testator  having  -useii.  the  words  of 
inheritance  in  the  devise  to 'the.  son.  lu 
Ibbetson  v.  Beckwith,  Ca.  temp.  Talb. 
157.  Ld.  Talboi  h^ld,  that  where  the  de- 
vise,  was  of  '^  ail  the  testator's  estate  to 
A.  for  life,  and  to  T.  after  her  death,  he 
taking  ,the  testator's  name,  and  if  he  re- 
fused, to  M.  and  her  heirs  for  ever ;" 
T.  had  a  fee,  but  the  testator's  intention 
to  pass  a  fee  appeared  manifest  from 
other  clauses  in  the  will.  As  to  the 
operation  of  the  word  ^^  estate,"  vide 
€tiam  Hogan  v,  Jackson,  Cowp,  399. 
Palmer  v.  ftichards,  3  T.  R»  356.  An- 
drew v.  Soutbouse,  5  T.  R.  29^.  Doe  v. 
Ront,  7  Taunt.  51. 

.i37,  A  devise  to  a  bastard  and  his 
Ii^dirs  will  pass  a  fee^simple,  though  he 
i^an  have  no  heir  at  law  but  his  issue. 
Idle  V.  Gsoft,  E.  1705.  1  P.  W.  78. 
-  238.  A.  having  a  nnortgage  in  fee  of 
lands  in  D.  on  which  he  had  entered, 
devised  those  lands  to  his  two  daughters, 


will  pass  by  deed  or  grant  without  tha 
word  "  heirs,"  vide  10  Vin.  Ab.  tit.  £#• 
iai€f  (K/^.  L.  L,)    As  to  the  passing  an 
estate  of  inheritance  in  wilts  wtthoat  the 
word  <'  heirs,"  vide  8  Vin.  Ab.  tit.   H^ 
viscj  (Z  a.)  242.  and  Gilb.  Devises,  19* 
$41.  A  devise  of '^  all  my  lands,  tene- 
ments, and    hereditaments,   to  my  wife- 
and  her  assigns,'*  reserving'  so  much  ar 
year  tu  be  distributed  among  the  poor  of 
the  parish   for    ever,    passes    an  estate 
in  fee  by   reason  (a)  of  the  perpetual 
charge,,  (b)  and  not  by  operation  of  the 
word  "  hereditamenu,"     8miih  v.   7Y«- 
dall,  T.  1707.  H  Mod.  90.  102.    2  Salk. 
685.     Holt,  »35.     (a)  Only  Fdwys  and 
Oouldy  J.  went  upon  this  reason.     HM^ 
C.  J.  and  Powtlly  J.  thought  that  the 
charge  might  be  applied  -out  of  the  per* 
sonal  estate,     (h)  Vide  1  f  nst.  9.     8  Vin. 
222.     Lee  v.  Jones,  2  Show.  49.     2  Jo. 
107.     Baddeley  »,Le*ppinewell,  3  Bmr. 
l.'^33t       Frogmorton  v.   Efalliday,   ibid. 
1 618.     Goodright  v.  Storker,  5  T.  R.  13. 
Goodright  v.  Allen,  2  Bl.  1041.     ^ble  a. 
Thomas,  ibid.   1043.     Andrew  a.  Soot- 
house,  5  T.  p.  272,  Note.  A  distinction 
was  here  taken  between  the  words  "  inhe- 
ritance" and  "  hereditament."  PawfSyJ. 
s^iid,  the  first    denotes    an  interest|  the 


and  their  heirs,  and  other  mortgages  to  latter  describes  somewhat  that  is  not  a 
them,  their  executors,  &c.    One  of  the  I  tenement.     Powdly  J.   said,  that  heredi 


daughtei-s  died.  Decreed  that  her  share 
of  the  lands  in  D.^  shall  go  to  her  heir, 
and  not  to  her  administrator,  it  being  the 
intent  of  the  testators,  that  those  lands 
should  pass  as  real  estate,  though  as 
between  him  and  the  mortgagor  they 
were  but  a  mortgage.  Noys  \\  Mordaunty 
H.  1706,  2  Vem.  582.  ^  Pre.  Ch.  265. 
Gilb.  £q.  Rep.  2. 

"    239.  A  devise  of  two  farms  to  testa- 
tor*s  father  and  mother  for   their  lives, 
reinainder  to    trustees  and    their  heirs,  tii 
iill  A.  and  B«  should  respectively   coine  ri 


of  age,  and  th^n  to  convey  one  farm  to 
A.  and  the  other  to  B.  A.  died  under 
21,  he  being  to  have  an  estate  in  fee 
conveyed  to  him.  Decreed  that  the  con- 
veyance be  made  to  bis  heir.  HoqJ^  v. 
Taylor  J  T.  1706-  2  Vern.  561.  Vide  Bo- 
raston's  Ca.,  3  Co.  I9. 

240.  A.  devised  50/.  to  his  heir,  and 
all  the  rest  and  residue  of  bis  real  and 
personal  estate  whaUoever  to  his  wife, 
whom  he  made  sole  executrix  :  Held, 
thes^  words  pass  a  fee  to  the  wife.  Mur^ 
ray  v.  Wiuy  M.  1706.  i  Vern.  564.  Pro. 


tament  describes  the  thing  of  which  an 
inheritance  may  be,  and  carries  that 
which  lands  or  tenements  do  not,  as 
common,  &c.  but  he  said  he  did  not  go 
upon  the  word  "  hereditament,"  but  upon 
the  word  "  interest."  Holt,  C.  J.  said, 
the  word  "  hereditament'*  signifies  th6 
land  in  which  I  have  an  estate  of  inherit'- 
ance,  and  that  he  went  upon/  the  word 
"  hereditament"  to  make  a  fee.  These 
words,  his  Lordship  said,  cannot  be  sa- 
tisfied, unless  this  word  carry  the  inhe* 
ritance  ;  but  Powelly  J.  denied  that  a  de* 


vise  of  ^^  all  my  lands,  tenements,  an4 
hereditaments,''  would  carry  a  fee,  for 
the  word  "  hereditament"  does  not  stgw 
nify  the  estate,  as  *^  inheritance"  doth. 
It  is  now  settled,  that  the  word  ''  here* 
ditament"  will  not  pass  a  fee.  Hopewell 
V.  Ackland,  Salk.  299*  Canning  v.  t7aii- 
ning,  MSs.  240.  Pahner  r.  Richards^ 
.  3  T.  R«  356.  Moor  v.  Mellor,  5  T.  R. 
'558. 

242.  A.  seised  in  fbe^  devised  -thus : 
^'  I  give  to  B.  for  life,  remainder  to  C. 
and  his  heirs^  and   for  deftidt  of  sock 
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Mrs,  remaidder  over.''     Adjndfed  an i pointed  sole  executrix:  Held,  that  the 
estate  in  fee.  Cfrmmble  v.  JontSj  H.  1709.  words  ^'  together  with  my  real  estate^ 


11  Mod«  207.  1  Salk.  2S8.  S.  C.  nmnine 
Anmble  e*  Jones.  Note,  This  controversy 
was  between  the  heir  and  the  devisor,  and 
thehisir  of  the  devbee,  no  way  related  to 
the  devisee. 

243  Devise  to  A.  paying  a  sqm  of 
money  to  B.  within  two  years.  P«r  cur, 
A.  has  a  fee  In  this  case,  for  it  is  not 
like  the  cases  where  the  sum  devised  is 
to  arise  out  of  the  profits,  See.  Reeves  v. 
Oomer,  H.  1709.  11  Mod.  208.  Vide 
Collier*s  Ca.  8  Co.  18.  Green's  Ca. 
Hob.  65.  Reed  o.  Hotton,  2  Mod.  25. 
LfOe  V.  Stephens,  2  Show.  49«  Baddeley 
17.  LeppingwelU  3  Burr.  1533.  t}oe  v, 
Woodhouse,  4  T.  R.  92. 

244.  A,  devised  to  B.  all  -hiti  lands  and 
hereditaments,  and  all  his  personal  estate, 
desiring  him  to  pay  his. debts  and  legacies, 
A  fee  passes  by  this  devise.  Ackland  v. 
Acklandj  H.  17J3.  2  Vero.  687. 

246»  .4.  by  will  gave  the  residue  of  bis 
estate,  after  debts  and  legacies  paid,  to 
his  wife,  whom  he  made  sole  executrix. 
Cawper,  C.  was  clear  of  opinion,  that  a 
fee  passed  by  the  devise  of  all  the  rest  of 
his  estate  to  his  wife ;  subject  to  payment 
of  his  debts,  &c.  But  held,  that  where 
a  man  devises  all  his  estate^  goods,  and 
chattels,  and  no  mention  is  made  before 
in  the  will  of  lands,  of  which  the  testator 
was  seised  in  fee,  a  fee-simple  will  not 
pass ;  but  where  a  real  estate  is  men- 
tioned before  in  the  will,  and  then  such 
words  follow,  a  fee  passes.  Clife  v. 
OibboHf  M.  1715.  2  Raym.  1324. 

24&    A.  devised  thus,  *'!  make  my 
niece  executrix  of  all  my  goods,  lands, 
and  chattels."    Testator  had  a  real  and 
personal  estate,  hut  no  leases  or  interest 
for   years,  and  the  question   was,  what 
estate  passed  in  the  lands  by  this  devise. 
I^.  Ch.  was  clearly  of  opinion,  that  the 
real  estate  did  not  pass  by  4hese  words, 
and  that  the  word  ^^  lands''  was  not  fas 
objected)  useless   and  to    he  rejected  ; 
'  for,  in  all    probability,  there   might  he 
rent  -  in    arrear   of  those  lands,  which 
would  pass  to  the  niece  by  her  beibg 
made  executrix.    Piggoti  v.  Penrice^  E. 
1717-  Pre.  Ch.  471.  Gilb.  Eq.  Rep.  137. 
Com.  Rep.  250.     Vide  Ridout  v.  Pain, 
3  Atk.  486.    1  Ves.  10.  where  testator, 
at  the  end  of  his  will,  devised  all  the 
rest  of  his  soods,  chattels,  and  personal 
^tate,  togeuer  with  his  real  estate  not 
before  devised  to  bii  wife,  whom  he  ap- 


passed  a  fee,  notwithstanding  they  were 
accompanied  with  the  words  ^  goods, 
chattels  and  personal  estate."  Et  vide 
Murray  v.  Wise,  Pre.  Ch.  264«  where 
testator  devised  all  the  rest  and  residue 
of  his  ^  real  and  personal  estate  to  bis 
wife,  and  made  her  executrix:  Held, 
that  a  fee  passed  by  these  words*  Vide 
eHam  Jackson  p.  Hogan,  7  Bro«  P.  C.  4^. 
where  A.  gave  and  beqoeaSied  to  his 
mother  all  Uie  remainder  and  residue  of 
all  the  effects  both  real  and  personal, 
which  he  should  die  possessed  of:  Held, 
that  the  word  ^'eflbcts,''  as  used  in  this 
will,  was  suflicient  to  carry  the  inherit- 
ance of  testator's  real  estate. 

247.   A.  by  will  ordered  all  his  per- 
sonal   estate    to    be    sold    to    pay    his 
debts  and  legacies,  and,  in  case  it  should 
prove  insufficient,  he  devised    his  real 
estate  to  his  executors,  for  the  purpose 
of  making  good  the  deficiency :  ne  then 
devised  his  real  estate,  after  such  a  time 
as  his  debts  and  legacies  should  Tie  paid 
by  the  renU  and  profits  thereof,  to  E. 
for  life,  and  in  case  E.  should  have  any/ 
issue  male,  then  to  such  issue  male,  and 
his  heirs»  for  ever ;    and,  after  the  de- 
cease of  E.,  in   case  he  left  no  issue 
male,  then,  after  such  time  as  the  tes« 
tator  s  debts  and  legacies  wfere  fully  paid, 
part  of  his  said  real  estate  to  J.  S.  in  fee, 
and  the  residue  to  J.  N.  10  fee.     EL  en- 
tered into  Dossession,  and  kept  down  the 
interisst  of  the  debts;    hut    afterwards 
suffered  a  recovery  of  the  whole  estate, 
and  declared  the  uses  thereof  to  himself 
in  fee :  Held,  that  an  estate  was  vested 
in   E.  at  the  time  of  the  recovery,  not« 
withstanding  the  debts  were  not  paid, 
and  that  he  could  make  a  good  tenant 
to  the  pracipe :  Held  also,  that  the  re- 
mainders limited  to  J.  S.  and  J.  N.  were 
contingent  remainders,  and  well  barred 
by  this  recovery.  Bamardiston  v.  Carter^ 
T.  1717.  2  Bro.  P.  C.  1. 1  P.  W.  505. 

248.  I.  S.  devised-  his  freehold  esialfi 
to  trustees  and  their  heirs,  ia  trust,  to 
convey  them,  to  his  son  for  life;  re- 
mainder to  his  first,  &e.  sdn,  in  tail 
male  successively ;  reasainder  t»  Us  four 
daughters,  to  each  oii&*fburtb  in  feel: 
and,  in  case  any  of  hit  four  daughteni 
should  die  witboiit  issue,  then  the  tnn- 
tees  to  convey  sudi  fourth  part  in  fee  fa 
the  respective  heini  of  the  daughter  so 
dying.    Otie  of  di9  deleters  died  wii|< 
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oot  issuei  ber  f«orth  belongs  to  her 
brother  as  her  heiri  for  she  having  a 
devise  of  the  fourth  part  to  her  in  fee, 
the  words  directing  a  conveyance  to  her 
heir,  incase  of  her  death,  are  no  more 
than  what  would  have  been  otherwise 
implied.  Elaekbam  v.  EdgU^y  H.  1719. 
1  P«  W.  696.     GUb.  Cb.  Rep.  29. 

249*  J.  S.  seised  in  fee  of  copyhold 
lands,  which  he  had  surrendered  to  the 
use  of  his  will,  devised  thus :  ^  As 
toochingjmy  worldly  estate,  I  give  to  T.  S. 
all  that  my  parcel  of  land  lying  in 
W.  (the  lands  in  question.)  Item,  I  give 
to  T.  S.  all  other  my  estate  whatsoever 
and  wheresoever,  not  hereinbefore  given 
and  bequeathed,  and  him  the  said  T.  S. 
I  make  the  sole  executor  of  this  my 
will."  T.  S.  was  admitted,  and  after- 
wards devised  to  plaintiff  and  his  heirs, 
and  the  question  was,  if  T.  S.,  by  this 
devise,  had  and  estate  for  life  or  in  fee. 
The  court  held,  that  when  J.  S.  eave  all 
his  estate  whatsoever,  that  comprehended 
all  that  he  had,  real  or  personal ;  and 
when  lie  had  sarrendered  to  the  uses 
declared  by  his  will,  the  will  shall  have 
the  same  coastractiott  as  if  it  had  passed 
^he  land  itselC  Judgment  for  plaintiff. 
Se»U  V.  AUerrvy  T.  1717*  Com.  Rep. 
SSr*  340.  Vide  Yin.  Ab.  tit.  DeviuJiT.  a) 
pL  14.  Ridont  «.  Pain,  3  Aik.  494. 
Beachcroft  e,  .Beachax>ft,  -2  Vern*  691* 
Bowdler  v.  Smith,  Pre.  Cb.  264.'  Tanner 
9.  Morse,  or  Wise,  Ga.  temp.  Talb.  284. 
3  P.  W.  295. 

250.  Devise  to  A.  in  fee,  with  direc- 
tions to  settle  the  estate  devised  on  the 
descendants  of  bis  mother  for  their  se- 
Toral  lives,  dsc.  A.  may  limit  an  inherit- 
ance. Crodolphim  v.  CMolpkin^  T.  1747. 
1  Yes.  21.  Homberston  v,  Humberstoo, 
1  P.  W.  332.  Shaw  v.  Weigh,  1  £q.  Ab. 
185. 

251.  A  devise  to  B.  and  her  heirs, 
and  if  she  and  D.  die  inthout  issue,  tes- 
tator gives  several  annuities  charged 
upon  &e  premises,  to  charitable  uses; 
resolved  that  B.  had  an  estate  in  fee« 

ScTMpe  V.  BJMks.  E«  17^3.  Com.  Sep. 
*42- 

252.  A.  gave  specific  I^cies  to  his 
daughters,  and  other  legacies  to  others ; 
then  he  gave  all  the  reaidae  of  his  estate 
to  W.,  d&c,  in  trust,  to  increase  b» 
daughters'  pertiona.  Ld.  Cb.  decreed 
that  thir  gave  the  daughters  a  fee,  for  no 
other  estate  could  be  esteemed  in  aug^ 
manution  of  their  poftiottS.(a) .  Carpeth 


ter  T«  CkapmoMj  E.  1724.  9  Mod.  92. 
(«)  Vide  Wright  e.  Pearson,  Amb.  3§2. 
YtUers  e.  Yillers,  2  Atk.  72.  Gibson  v. 
Monntfort,.  1  Ves.  491.  Amb.  93.  Bag^ 
shaw  e.  Spencer,  2  Atk.  578. 

253.  L  S.  by  will  devised  all  her  lands 
and  estate  in  C.  to  B.  The  qoeation 
was,  whether  B.  took  an  estate  for  life 
only,  or  in  fee.  Adjudged  that  by  theae 
words  a  fee  passed  te  B.,  carrying  not 
only  the  land,  but  also  the  testatera  iitf- 
terest  therein,  and  that  this  point  had 
been  so  settled  ever  since  the  case  of 
Bridgewaier  e.  D.  of  Bolton,  (amUf  pL 
236.)  Barry  v.  Edgwarth,  C.  1729.  2  P. 
W.  523. 

254.  Devise  to  A.  and  his  hein,  and 
if  he  died  without  heirs,  remainder  to 
his  half  brother;  devise  was  held  to 
be  a  fee,  and  the  remainder  void.  211- 
Imrgk  V.  BaHmty  £.  1747. 1  Yes.  89*  Vide 
Tyte  V.  Willis,  Ca.  temp.  Talb.  1 .  Heath 
V.  Heath,  1  Bre.  C.C.  147.  Idle  e.  Cook, 
1  P.  W.  70.  Morgan  o.  Griffith,  Cowp. 
234.  Denn  e.  Sbenton,  ibid.  410.  Not* 
tingham  e.  Jennings,  1  P.  W.  23.  Good- 
right  T.Dunham,  Doug.  254. 

255.  Devise  of  ^  all  I  am  worth,'*  will 
pass  a  real  estate.  Huxiep  v.  BroomaMf 
H.  1785.  1  Bro-  C.  C.  437. 

25&  Land  given  to  such  osea  as  A. 
shall  appoint,  passes  a  fee.  Limgkam  v. 
Aewiy,  T.  1797.  3  Yes.  47a 

257.  Testator  devised  his  real  estate 
to  A.  in  tail  male,  remainder  over,  and 
gave  a  sum  ot  money  in  trust  to  be  laid 
out  in  land,  and  settled  to  the  same  uses ; 
then  by  codicil,  he  devised  the  same  real 
estate  to  B.  and  his  hein,  and  gave 
every  thing  he  had  given  in  his  will  to 
A.  in  as  ample  a  manner  to  B.  B.  is 
tenant  in  fee  of  the  real  estate,  and  he 
is  entitled  to  have  the  money  paid  to 
him.  Yowige  v.  Combe,  T.  1798.  4  Yes. 
101. 

258.  Teslator,by  his  will  duly  executed 
t6  pass  real  esUtes,  disposed  as  follows  i 
''unto  his  illegitimate  children,  T.  and 
A.,  the  whole  residue  of  his  estate,  to 
share  and  share  alike,  he  to  be  settled 
with  by  the  executors  on  12th  September^ 
1806,  and  she  on  13th  September,  1808,'' 
on  which  days  they  would  reciprocally 
be  2 1.  They  were  declared  heirs  of  each 
other  in  case  of  death  before  that  time, 
and  should  both  die  under  age,  then 
R.  N.  to  have  5000/.,  and  the  remainder 
of  his  estate  to  be  equally  divided  **  be* 
tween  brother  L.'s  and  fister  £.'s  faml* 
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lieSy  iocreasing  brother  R.'8  anauity  to 
30/.''  Testator  died  leaving  his  brother 
L.  his  heir.  E.  died  in  his  lifMime,  and 
the  two  natural  children  died  under  age, 
and  unmarried. .  The  children  of  C.  filed 
,  this  bill  to  establish  testator's  will.  De- 
fendant L.  insisted  the  testator's  real 
estate  did  not  pass  by  his  will,  but  de- 
scended to  him  as  heir,  and  that  the 
residue  of  the  personal  estate  was  di- 
visible/ler  stirpes.  Per  M.  R.  The  real 
estate  passes  by  this  will.  By  the  first 
clause  in  which  the  testator  seems  to  have 
the  natural  children  in  contemplation,  the 
intention  appears  to  dispose  of  the  whole 
of  his  property/  and  the  words  were 
sufficient  to  carry  that  intention  into  ex- 
ecution. The  words  '^  what  I  may  die 
possessed  of,"  were  sufficient  to  describe 
all  proper^  of  whatever  description.  In 
Huxtep  v.  Brooman,  (I  Bro.  C.  C.  437.) 
the  words,  '^  all  I  am  worth,"  were  held 
sufficient  to  pass  real  estate.  And  Ld. 
'Holt J  in  Bridgewater  v.  Bolton,  (1  Salk. 
236.)  said,  the  word  *^  estate"  was  genus 
generdlissimumf  and  includes  all  things  real 
and  personal.  His  Honour  admitted  that 
word  h^  been  so  qualified  by  the  context 
as  to  bear  a  narrower  signification,  as  in 
Doe  o.  Buckner,  6  T.  R.  610.  where  the 
words  were  held  insufficient  to  carry 
real,  not  as  being  of  themselves  insuf- 
ficient to  pass  lands,  but  upon  the  context 
of  the  will^  personal  estate  only  being  in 
contemplation  of  the  testator.  In  Shaw 
V.  Bull.  (12  Mod.  592.)  Trevor,  C.  J.  said, 
generally  the  words  ^*  my  estate,  the  re- 
sidue of  my.  estate,"  er  ^'tbe  overplus 
of  my  estate,"  may  pass  an  inheritance 
where  the  intent  is  apparent,  but  then  it 
must  be  very  apparent  both  from  the  will 
and  the  circumstances,  for  the  heir  at 
law  cannot  be  disinherited  but  by  a  ne- 
cessary implication.  The  doctrine  of 
noodern  cases  is,  that  where  there  is 
nothing  to  qualify  the  word  ^^  estate,"  it 
will  carry  the  real  as  well  as  personal 
estate,  and  the  contrary  intention  ought 
to  appear,  to  induce  the  court  to  put 
upon  that  word  a  less  extensive  significa- 


tion than  it  naturally  bears.  In  Titley  v,^ 
Sinmspn,  (1  T.  R.  659.  n.)  Ld.  Hard" 
wicke  said,  where  the  court  has  restrain* 
ed  the  word  ^'  estate,"  to  carry  personal 
estate  onljr,  it  has  been  where  it  appeared 
to  be  the  mtention  of  the  testator  that  it 
should  be  so  understood.  In  Hegan  r. 
Jackson,  (Co  wp.  2990  ^*  Mansfidd  said, 
it  was  clearly  settled  that  the  words  ^  all 
my  estate,"  would  pass  every  thing  a  maa 
had  ;  but  if  the  word  '<  all"  was  coupled 
with  the  word  ^'personal,"  or  a  local 
description,  ihere  the  gift  would  pass 
personalty  only,  or  the,  specific  estate 
particularly  described.  In  the  present 
will,  his  Honour  said  there  was  nothing 
to  qualify  the  word  <<  estate ;"  taken  in 
its  largest  sense,  it  means,  all  the  pro- 
perty. Testator  disposed  of  part,  and 
then  gave  the  whole  residue  not  disposed 
of  to  his  illegitimate  children.  Some 
stress  was  laid  on  hb  declaring  them 
heirs  of  each  other.  It  is  possible  that 
word  was  not  used  in  a  determinate 
sense,  but  there  was  no  expression  ia 
the  whole  will  to  show  he  used  the  word 
<^  estate"  in  a  less  extensive  signification 
than  that  it  naturally  bears.  The  chil- 
dren, therefore,  were  held  entitled  to  che 
whole  real  estate,  Barnes  v.  Patchy  T« 
1803.  8  Ves.  604.  Woollam  v.  Kfinwor- 
%,  M.  1803.  9  Ves.  137-  See  another, 
branch  of  Barnes  o.  Patch,  post^  tit«  £e* 
gacy,  i. 

259.  So  in  the  case  of  Cherltan  v.  Tajr- 
lor^  T.  1814.  3  Ves.  &  B.  160.  it  was  held» 
that  the  word  '<  estate,*'  is  sufficient  to 
pass  a  fee  \  but  the  question  th^re  arose, 
whether  the  meaning  of  that  word  was 
restrained  by  the  words  which  followed, 
viz. : — ^*  npw  in  the  tenure,  holding,  or 
possession  of  W.  S.,  his  assigns,  or  under- 
tenants," which  question  was  not  deter- 
mined. Sed  tide  Frogmorton  v.  Halliday 
3  Burr«  l6i8. 

260.  A  direction  that  all  testator's 
children  shall  share  equally  in  all  his 
property,  gives  .them  ^  fee  in  his  real 
estate.  Patton  v.  Randall^  H.  1820.  1 
Jac.  &  Walk.  139. 
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26!.  In  Legate  v.  Sewdly  E.  l706«T»tated  Ld.  Harcourt^s  decree  on  t&e  i«^ 


1  P.  W.  87.  Ld.  Keeper  sent  this  case  to 
the  judges  in  C.  B.  for  their  opinion,  viz. 
^  Devise  tO'W.  L.  for  life,  and  aftor  his 
decease,  to  the  heirs  male  of  the  body  of 
W.  L.  and  the  heirs  male  of  the  body  of 
every  soch  heir  male  severally  and  sac« 
cessively  as  they  shall  be  in  priority  of 
birth,  &€•  remainder  over."  Whether 
this  be  a  tenancy  in  tail  or  for  life  only  ? 
Three  judges  certified  that  \V.  L.  took 
an  estate  tail ;  contra^  JVaeeyt  J.  who 
thought  he  took  only  an  estate  for  life. 
Ld.  Keeper,  not  satisfied,  directed  an 
ejectmept  to  be  brought,  but  the  parties 
compromised.  The  principal  cases,  how- 
ever, in  which  second  words  of  limita- 
tion are  superadded  on  the  first,  are, 
Archer^s  €a.  1  Rep^  66.    Lisle  v.>  Grey, 

2  Lev,  223.  Backhouse  v.  Wells!  1  Eq. 
Ab.  184.  Luddington  v.  Kime,  1  Ld. 
Raym.'  208.  Law  v.  Davis,  2  Ld.  Raym. 
4561.  Ooodright  v.  Pullyn,  ibid.  UST- 
2  Si:  *  729.  Minshull  v.  MinshuU,  1  Atk. 
411.  Allgood  V.  Withers,  cited  2  Burr. 
1107.  Wright  V.  Pearson,  1  Eden  119. 
A  mfo.  S^S.  King  v.  Burchell,  ibid.  424. 
Amb.  379. ;  and  4  T.  R.  290.  (n.)  Roe 
^.  Grei^  2  Wils.  G..B.  822.  Doe  v.  La- 
ming, 2  Burr.  1100.  Doe  v.  Collins,  4  T. 

S.  294.   See  further  as  to  the  application 
'  the  rule  in  Shelly 's  Ca.  in  the  foUow- 
ing  case : 
262.  ^  Ope  devised  his  lands  for  pay- 


hearing  in  (n«  to)  Papillon  v.  Voice^  2 

P.  w.  474. 

268.  On  limitations  of  this  nafore,  tlw 
principal  cases  are,  Ist,  where  they  have 
given  equitable  estates  of  inheritance^  as 
in  Sweetapple  v.  Binden,  2  Vero.  556. 
Legate  v.  Sewell,  l  P.  W.  87.  Shaw  t. 
Weigh,  3  Bro.*  P.  C.  407.  Garth  v.  Bald-- 
win,  2  Yes.  646.  Wright  v.  Pearson, 
1  Eden  119.  Amb.  858.  Austen  v.  Taylor, 
ibid.  861.   Amb.  376.  Jones  v.  Morgan, 

1  Bro.  C.  G.  206.  Dodson  v.  Hay, 
3  Bro.  C-  C.  404.  2dly,  where  an  equii" 
able  estate  for  life  only,  Leonard  r. 
Sussex,  2  Vern.  526.  Earl  Stamford  v. 
Hobart,  1  Bro.  P.  C,  268.  Att.  Gen.  v. 
Sutton,  1  P.  W«  766.    Papillon  v.  Voice, 

2  P.  W.  471.  Glenorchy  v.  Bosville,  Ca. 
temp.  Talb.  8.  Roberts  v.  Dizwell.  1  Atk. 
607.  Meure  v.  Meure.  2  Atk.  265.  Bag- 
shaw  V.  Spencer,  ibid.    570.  577.  ami 

1  Ves.  142.  S.  C.  Ashton  v.  Asbtoo, 
(cited)  1  Ves.  149.  White  v.  Carter,  t 
Eden  806.  Amb.  670.    Bastardv.  Proby, 

2  P.  W.  478.  (n.)  At  to  ^  distinction 
taken  between  trusts  executed  and  execm* 
tortfy  vide  principally  Glenorchy  v.  Bos- 
ville, Roberts  v.  Dixwell,  Wright  ▼. 
Pearson,  Austen  v.  Taylor,  White  t. 
Carter,  ante^  and  Bagshaw  v.  Spencer, 
1  Ves.  152.  8dly,  where  a  legai  estate 
of  inheritance.  King  v.  jfellingj^  1  Vent. 
225.    Legate  v.  Sewell,  ante.  Sronghtoa 


ment  of  debts,  then  to  A.  for  life,  with  1  v.  Langley,  2  Ld,  Raym.  878.  and  2  Saik. 
power  to  make  leases,  &c.  remainder  to  679.    Att.  Gen.  v.  Sutton,  1  P.  W.  754. 


the  heirs  male  of  the  body  ^f  A.  Though 
this  be  but  the  devise  of  a  trust,  and  exe- 
cutory, and  expressed  to  be  to  A.  for 
life,  yet  it  is  an  estate  tail  in  A.  barrable 
by  a  fine  and  recovery.  SecuSf  in  case 
of  marriage  articles  to  settle  an  estate  on 
A.  for  life,  remainder  to  the  heirs  male- 
of  his  body ;  this  being  an  agreement  to 
do  a  future  act,  and  in  which  the  issue 
are  particularly  considered,  and  looked 
upon  as  purchasers.''  Bale  v.  Coleman^ 
E.  1711.  I  P.  W.  142.  2  Vern.  670. 
2  Eq,  Ab.  309.  pi.  4.  at  large.  In  Bag- 
shaw V.  Spencer,  1  Ves.  151.  lA.Hard' 
wicke  has  stated  this  case  from  the  Re- 
IlisterU  Book,  and  Mr.  Cox  has  fitUy 


Miller  v.  Seagrave,  Rob.  Gavelk.  96. 
Goodright  v.  Pullyn,  2  Ld.  Raym.  1437. 
Papillon  V.  Voice,  2  P.  W.  471*  Morris 
V.  Legay,  (cited)  2  Burr.  1102.  Dnbbor 
V.  Trollup,  Amb.  458.  Minshull  v.  Min- 
shull, 1  Atk.  411.  Colson  v.  Colson, 
2  Atk.  246.  Roe  v.  Grew,  2  Wils.  322. 
Sayer  v.  Masterman,  Amb.  844.  King  v. 
Burchell,  1  Eden  424.  Amb.  379.  and 
4  T.  R.  496.  (n.)  Univ.  of  Oxford  v.  Clif- 
ton, 1  Eden  478.  Amb.  385.  Hodgson  v. 
Ambrose,  Doug.  828.  4thly,  whore  a  legai 
estate  for  life  only.  Archer's  Ca.  1  Rep. 
66.  Luddington  v.  Kime,  1  Ld.  Raym.  208. 
Lisle  V.  Grey,  Raym,  278.  Law  v.  Davies, 
2  Ld.  Raym.  1561.    Dod  v.  Lamingv 
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2  Barr.  llOO.  Perrin  o.  Blake,  4  Bufr. 
2579.  Doug.  329.  (d.  8.)*  Doe^.  Collis^ 
4  T.  R.  294.  Et  vide  postj  tit.  Estate^  xu 
for  tlie  distinction  between  legal  and  equi* 
table  estates.  With  respect  to  the  opera- 
tion of  the  word  **  issue/'  vide  particularly 
Backhouse  o.  Wells,  1  Eq.  Ab.  184.  pi. 
'27.  Luddiogton  v,  Kime,  Meure  v, 
Meure,  Ashton  v,  Ashton,aff/^*  Oood- 
title  V.  Otway,  2  Wib.  C.  B.  6.  Doe  v. 
Coll  is,  ante.  For  the  result  of  these  casos, 
vide  Fearne's  Coot.  Rem.  290.  Harg. 
Law  Tracts,  551.     Co.  Lit.  376.  b.  n.  1. 

264.  A*  devised  land  to  B.  his  son, 
And  if  C,  his  daughter,  survived  B.  and 
his  heirs,  then  »he  should  have  the  land. 
Adjudged,  that  B.  had  but  an  estate  tail : 
for  the  word  ^*  heirs^'  must  be  intended  of 
his  body  ^  since  he  could  hot  die  without 
collateral  heirs  while  his  sister  was  alive. 
But  if  the  will  had  said  that  I.  S.  a  stran- 
-ger^  should  have  the  land  if  he  survived 
B.,  B.  would  have  taken  an  estate  in  fee  ; 
for  the  contingency  on  which  it  is  to  vest 
is  too  remote.  Wehb  v.  Herring^  H. 
I6l6.    Cro.  Jac.  415. 

265.  So-  where  A.  devised  to  B.  for 
life,  and  to  his  heirs,  and  for  want  of  heirs 
to  C.  in  like  mahner,  and  for  want  of 
heirs  of  him,  to  D.  and  his  heifs  for  ever. 
B.  and  C.  were  brothers,  and  D.  was  their 
Cousin  and  heir :  Held,  that  B*  and  C. 
took  but  an  estate  tail,  and  that  the  re- 
mainder over  to  D.  was  good^  Parker  v. 
Thaekery  T.  1682.    3  Lev.  70. 

266.  A.  devised  his  land  to  bis  wife  if 
she  did  not  marry,  and  if  she  did,  then 
bis  eldest  son  should  enter  presently, 
and  hold  the  land  to  him  and  the  heirs 
male  of  his  body,  remainder  to  his  other 
sons  in  tailniale.  The  wife  did  not 
marry  ;  yet  decreed  that  the  son  took  an 
eiftate  tail  by  the  will,  though  he  should 
not  enter  tUI  the  marriage  or  decease  of 
the  wife.  Luxford  v.  Cheek,  M.  1682.  S 
Lev.  l'25. 

267*  A.  devised  to  >  B.  for  life^  remain- 
der to  the  issue  of  his  body  by  a  second 
wife,  remainder  to  I.  S.  and  his  heirs  for 
ever,  provided  that  B.  make  a^jointure  'on 
bis  second  wife.  This  is  an  estate  tail  in 
B.,  for  the  word  ^  issue"  is  namen  coUec- 
tivHm*  King  v.  Afe//tfig,  H.  1671.  1 
Vent.  225.  '  2  Lev.  58.  So  a  devise  to  I. 
S.  in perpeiuum find  after  his  decease,  re* 
mainder  to  his  ^<  hjeir"  male,  in  the  singu- 
lar, is  an  estate  tail :  for  "  heir''  is  nomine 
e^lleetivum.    Whiting  v<  Wilklnd,  1  Bulst.  I  but  of  \h€  refits  and  profitt  of  D..  and 

Vot.L  $j» 


il9.  Vide^mWs  Ca.  6.  Co.  17.  Shel» 
ly's  Ca.  1  Co.  99*  In  Mandevilk  v.  Car- 
rick,  T.  179'^.  3  Ridgw.  P.  C.  365.  y«/- 
verton,  Ch.  B.  said,  that  Kingt^.  Melling 
was  the^first  case  in  which  ^*  issue''  was  ta- 
ken and  considered  as  a  word  of  limitation* 

268.  If  a  man  seised  in  fee  of  lands  co« 
venants  upon  the  marriage  of  his  son  to 
levy  a  fine  10  the  use  of  his  son  in  tail,  and 
three  years  afterwards  makes  a  will,  by 
which  he  ratifies  and  makes  good  ^  all 
th<»e  my  estates  granted  in  marriage'  to 
my  son,  according  to  the  writing  made  by 
me  in  trust."  Tbo  son  shall  take  an  es^ 
tsite  tail  in  the  lands  by  the  will,  although 
no  fine  wait  levied  pursuant  to  the  intend* 
ed  deed  of  settlement.  Smithy.  Milfordf 
T.  1692.  4  Mod.  131.  I  Saik.  225.  1 
Show.  350.  Combf.  195.  A  devise  of 
several  rents  expressed  in  several  wri- 
tings is  a  good  devise  of  the  rents.  Vide 
Molinevx  v,  Molineux,  Cro.  Jac.  145* 

269.  An  estate,  together  with  the  fur- 
niture of  the  house,  was  devised  to  a  wo- 
man, and  such  heir  of  her  body  as  should 
be  living  at  her  death,  and  on  default  of 
such,  remainder  over.  Per  curiam,  the 
woman  has  an  estate  tail  in  the  land,  and 
an  absolute  property  in  the  furniture,  for 
no  remainder  of  goods  after  an  estate  tail 
is  good.  The  words  <<  heir  of  the  body" 
cannot  in  the  same  clause  be  construed 
words  of  limitation  as  to  the  land,  apd  as 
to  the  goods,  words  of  designation  of  tl|a 
person.  Devise  of  land  to  a  man  for  lif^ 
remainder  to  the  heir  of  his  body  (in  the 
singular  number)  or  to  the  issue  of  his 
body,  is  an  estate  tail.  Richard  v.  Ber* 
gavenny,  M.  l695.     2  Vern.  325. 

270.  Devise  in  trust  for  £.  for  life,  in 
case  she  should,  within  three  years,  mar- 
ry G.,  remainder  to  her  sons  by  G.  in  tail 
male,  and  (or  want  of  such  issue,  or  in 
case  the  marriage  should  not  take  efiect 
within  the  said  throe  years,  then  in  trast 
for  F.  for  life,  and  for  his  sons  successive- 
ly in  tail  male.  This  will  give  but  an  es« 
tate  for  life  to  C.  and  an  inheritance  in 
tail  male  to  F.  and'no  estate  whatever  to 
G.  Bertie  v.Ld.  Fatdklandy  E.  I697. 
Colles'  p.  C.  Ip.  2  Vern.  333.  1  Saik- 
231.     3Ch.  Ca.  129.  136. 

271.  I.  S.  having  two  sons.  A,  and  B.^ 
by  his  will  devised  thus  :  <*  I  devise  to  A* 
my  eldest  son,  all  that  my  farm  called  D. 
to  him  and  his  heirs  male  for  ever,  but  if 
a  female,  my  next  heir  shall  allow  and 
pay  to  her  200/.  in  money,  or  12/.  a  year, 
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«faall  have  all  tbo  rest  to  himself,  I  mean 
my  next  heir,  to  him  and  his  heirs  male 
for  ever/'  The  devisor  died,  and  A.  the 
#soDy  entered  and  died,  leaving  issue  but 
one  daughter ;  and  then  6.  the  younger 
son,  entered.  Per  cur,  the  younger  son 
is  entitled  to  the  land  in  question,  first, 
because  it  was  manifest  that  the  devise  to 
A.  was  an  estate  tail.  2dly.  That  it  was 
apparent  the  devisor  had  a  design,  that  if 
A.  had  a  daughter,  she  should  not  have 
the  lands,  and  this  intent  is  the  more 
manifest  as  testator  gave  a  rent  to  the 
female  heir,  and  she  could  not  have  the 
rent  and  the  laud  out  of  -which  it  issued, 
and  the  apparent  intent  of  the  testator 
ought  to  be  pursued,  if  it  did  not  contra- 
dict the  rules  of  law.  Then  the  devisor 
said,  ^^  I  mean  my  next  heir,  to  hini  ;'^ 
him  is  of  the  mascular  gender,  and  is  tan* 
^amount  to  the  word  '^  male."  Adjudged, 
that  the  devise  to  A.  and  his  heirs  male 
for  ever,  was  an  estate  tail,  and  judg- 
ment for  B.,  defendant,  was-given  accord- 
ingly. Baker  v.  Wally  C<  1697.  1  Ld. 
Raym.  185. 

272.  A.  having  a  son  and  two  daugh- 
ters, devised  his  estate  '^  to  his  son  and 
his  heirs,  provided,  that  if  his  son  should 
die  before  21,  or  without  issue  of  his 
body.  Then  it  should  go  to  his  two 
daughters."  A.  died,  and  the  son  being 
of  age,  devised  the  estate  to  plaiotiiT,  and 
died  without  issue.  Per  cur*  the  latter 
words  show  the  testator^s  intention  plain- 
ly to  be,  that  the  son  should  only  have 
an  estate  tail,  and  that  tho  daughters 
should  take  the  land  if  he  had  no  issue, 
and  decreed  accordingly.  Heiier,  or 
Jlelliard  v.  JenningSyM^  l699*  1  Freem. 
609.    1  Ld.  Raym.  505. 

273.  A.  devised  lands  to  trustees,  in 
trust  tt>  divide  the  profits  equally  be- 
tween his  wife  and  daughter,  during  the 
wife's  life,  and  after  her  death  he  devised 
the  same  to  the  use  of  his  daughter  in 
tail,  with  remainder  over.  The  daugh- 
ter died  during  her  mother's  life,  without 
issue,  and  intestate*  Per  cur,  the  daugh- 
ter had  no  estate  tail,  but  ^he  mother  and 
daughter  were  tenants  in  common.  The 
daughter  had  an  estate  pur  autre  vte, 
which,  upon  the  statute  of  iirauds,  ought 
to  go  to  her  adn>ioi8tratrix,  viz.  her  mo- 
ther. PhUips  v.  Philips^  E.  1701'.  I  P. 
W.  34t  Pro.  Ch.  167.  2  Vern.  430.  2 
Freoro.  n,  12.  247. 

274.,  A  devise  by  a  father  to  his  second 
4»Qn,  andiiis  boirs  for  ever,  and  for  want 


of  such  heirs,  then  to  the  right  hetrs  of 
the  testator,  creates  an  estate  tail ;  but 
hadsthe  devise  over  been  to  a  stranger, 
the  second  son  would  have  taken  a  fee* 
simple,  and  the  devise  over  would  have 
been  void.  Nottingham  v.  Jennings,  T. 
1700.  1  P.W.  23.  Salk.  233.  Ld.  Raym. 
568.  Com.  Rep.  82.  Vide  Webb  v. 
Herring,  Cro.  Jac.  415.  Sic  Allen  o. 
Spendlove,  2  Cq.  Ab.  305.  pi.  2.  Tyte 
V.  Willis,  Ca.  temp.  Talb.  1.  Tilborgh 
9.  Barbut,  1  Ves.  89.  Goodright  v.  Dan- 
ham,  Doug].  254.  Pickering  v.  Towers, 
Amb.  363.  Ives  v.  Legge,  3  T«  R. 
488.  (n.)  Doe  v.  Perryn,  ib.  91- 

275.  Where  a  trust  is  limited  to  a  man 
and  the  heirs  of  his  body,  with  remainder 
over,  the  court  will  not  decree  the  trus- 
tees to  convey  to  him  an  estate  in  fee,  but 
<in  estate  tail  only.  Saunders  ▼.  Nmlte^ 
U.  1701.    2  Vern.  428. 

276.  A.  by  deed,  on  bis  marriage,  set- 
tled his  estate  upon  the  issue  of  the  mar- 
riage, remainder  to  his  own  right  heirs, 
and  if  he  should  die  without  issue  male, 
and  leave  one  daughter,  then  the  lands  to 
be  charged  with  3000/.  for  her  at  21,  and 
150/.  yearly  maintenance  in  the  mean 
time.  A.  having  then  no  issue,  by  his 
will  devised  thus:  '^and  whereas,  by 
the  settlement  made  on  my  wife,  I  have 
reserved  the  inheritance  of  my  lands  in 
myself,  after  the  estate  tail  therein  is 
spent ;  now,  in  case  I  die  withoat  issue, 
or  that  such  issue  shall  die  without  issue 
of  his,  her,  or  their  body,  or  that  the 
estate  tail  limited  by  that  settlement  shall 
determine,  I  give  all  my  said  manors  to 
my  kinsman  6.  and  to  his  first  and  other 
sons  in  tail  male;  remainder  to  C.  io 
fe^."  A.  had  afterwards  a  daughter : 
Held,  that  this  daughter  was  entitled 
under  the  will  to  the  whole  estate,  as 
tenant  in  tail,  and  that  B.  took  nothing. 
Cornwall  V.  Williams,  E.  170U    Collea' 

p.c.  117. 

277.  Devise  to  A.  and  the  heirs  male 
of  her  body,  on  <v>ndition  tfaat'she  inter- 
marry with  and  have  issue  by  one  sor-* 
named  S.,.  and  in  default  of  both  condi- 
tions, he  devised  over  to  B.  in  the  same 
manner,  and  in  default  thereof  be  devised 
to  C  for  6Q  years,  if  he  should  so  long 
live,  remainder  to  the  heirs  of  the  body 
of  C.  and  their  issue  male  for  ever.  This 
is  a  good  estate  tail.  The  words  of  the 
condition. amount  to  a  limitation,  and  the 
estate  of  A.  or  Bi  does  not  cease^  though 
she  marries  one  of  another  name ;  for  the 
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remainder  is  in  default  of  both  conditions^ 
and  she  may  survive  her  husband,  and 
then  marrjfL  S.  Page  v.  Haywardf  T. 
1704. 2  Saik.  570.  3  Salk.  96. 

278.  Devise  to  testator's  daughter  and 
her  children,  and  if  she  dies  withoot 
issue,  to  go  over.  This  creates  aq  estate 
taii  in  testator's  daughter.  Sweettg^ple  v. 
BindoHj  H.  1705.  2  Vern.  536. 

279*  Surrender  of  a  copyhold  to  the 
use  of  baron  and  feme,  for  their  lives, 
and  the  heirs  and  assigns  of  the  baroo 
and  feline,  and  for  default  of  such  issue, 
to  the  right  heirs  of  the  surrenderor. 
Tilts  is  an  estate  in  fee,  and  not' an  intail 
in  the  baron  and  feme ;  but  otherwise 
had  it  been  the  case  of  a  will.  Idle  v. 
Cooky  E.  1705.  1  P.  W.70.  FiV/c  Mor- 
gan v.  Griffith,  Cowp.  234.  Denn  r. 
Shenton,  ibid,  410. 

280.  A  devise  to  I.  S.  and  his  chil- 
dren ;  if  he  has  children  at  the  time,  they 
take  with  their  father,  but'  if  he  has  none, 
it  is  an  estate  tail  in  him.  Cook  v.  Cook^ 
E.  1706.  2  Vern.  545. 

281.  <^  Heirs  male,"  &c.  \ii  a  will,  are 
always  intended  ^  of  the  body,'*  aad  im- 
ply an  estate  tail.  Ford  v.  OsnUton,  M, 
1709.  11  Mod.  iSa  3  Salk.  336.  Vide 
Counden  o.  Clerk,  Hob.  31«  Southcot 
V,  Stowell,  1  Mod.  226*  237.  Freem.  216. 
2  Mod*  207.  Starling  v»  Etterick,  Pre. 
Ch.  54.  Brown  v.  Barkham,  1  Stra.  35. 
Gwynnetr.  Hook,  8Vin.  317.  pi.  13.  . 

282.  A.  devised  lands  to  his  wife  du- 
ring h«r  widowhood,  and  after  her  do 
cease  or  marriage,  to  A.  and  B.  during 
their  natural  lives,  equally  to  be  divided 
between  them  ;  and  after  their  decease 
to  the  next  heirs  male  of  their  bodies, 
lawfully,  &c.  equally  to  be  divided  be- 
tween them  ;  but  in  case  either  died  with- 
out such  issue,  then  to  the  other  of  them 
for  life,  and  after  his  decease  to  the  heirs 
male  of  his  body,  lawfully,  &c.  with  di- 
vers remainders  over.  Proviso,  that  if 
any  of  his  devisees  should  cut  down  or 
sell  any  timber,  unless  for  necessary  botes, 
then  they  should  forfeit  their  respective 
estates.  A.  and  B.  made  partition  of 
the  lands.  B.  levied  a  line,  and  suffered 
a  recovery  of  the  lands  allotted  te  him, 
aod  died  without  issue.  Defendants  en- 
tered as  his  heirs  :  Resolved,  that  A.  and 
B*  had  by  the  will  estates  tail  in  common, 
esecuted  in  tbem,  because  the  words 
^equally  to  be  divided  between  them," 
are  sufficient  in  a  will  to  make  a  tenancy 
io  comiD9ii|  though  .they  are  not  so  in  a 
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deed ;  and  that  those  words  behig  a(x- 
plied  as  well  to  the  estates  given  to  their 
heirs  male,  as  the  estates  given  to  them, 
made  the  estates  tail,  estates  in  commoo(, 
and  that  the  ta>ls  were  executed  in  them, 
because  estates  for  life  being  limited  to 
them.  ^'  Heirs'^,  in  this  c^se,  is  a  word  of 
limitation,  and  the  words  ^'  afV^  their  de« 
conies''  were  to  ha  taken  respectively,  viz, 
that  after  the  death  of  A.,  his  moiety 
shoitld  go  to  the  heirs  male  of  his  (lody, 
and  after  the  decease  of  B.  his  moiety 
should  go  to  the  heirs  male  of  his  body  ; 
and  that  the  proviso  was  no  proof  that 
the  testator  intended  A.  and  B.  estates 
for  their  lives  only,  because  the  testator 
intended  that  proviso  to  be  extended  to 
all  his  devise^,  and  if  A.  and  B.  took 
only  estates  for  life,  yet  their  heirs  male 
would  be  devisees  in  tail,  and  his  own 
right  heirs,  to  whom  he  gave  the  fee, 
were  devisees.  Tkrusiout  v.  Petiky  1717. 
8  Vin.  Ab.  tit.  VevUe^  pi.  II .  2  £q.  Ab.  ' 
319.  pU  18.  Seagrave  v.  Miller^  post, 
pi.  262.  seems  to  be  S.  C. 

283.  The  word  <' children,"  when  un- 
born, lias,  in  the  case  of  a  will,  been 
construed  to  be  synonymous  with  ''issue.'^ 
and  therefore  in  a  will  would  create  an 
estate  tail. (a)  Per  M.  R.  in  Hughe»  v. 
Sayetj  H.  1718.  1  P.  W.  534.  (a)  Vide 
Wild's  Ca.   6  Co.  17. 

284.  There  is  a  great  diversity  betwixt 
a  devise  of  a  freehold  estate  ^  to  A.  for 
life,  and  if  A.  dies  without  issue  then  to 
B.,"  and  a  devise  of  a  term  of  years,  in 
the  same  words,  for,  in  the  former  casoi 
this  might  give  A.  an  estate  tail,  becauso 
the  words,  ^  if  A,  die  without  is&ue,'^  in 
case  of  an  inheritance,  are  inserted  in  fa- 
vour of  the  issuefa^  and  to  let  in  the  issue  ' 
after  the  death  of  the  father  ;  but  in  case 
of  a  term,  they  cannot  have  such  effect, 
for  the  father  takes  the  whole,  which  on 
his  death  will  not  go  to  his  issue,  but  to 
bis  executors.  Per  Parker ^  C.  in  Targeti 
V.  Gaunt  or  Grants  E.  1718.  1  P.  W. 
432.  Gilb.  Eq.  Rep.  149.  10  Mod.  402. 
{a)  Vide  Forth  o.  Chapman,  1  P.  W. 
667. 

285.  In  a  devise  ^^  to  A.  for  life,  and  if 
A*  die  without  issue,  then  to  B.,'^  there  is 
an  express  estate  for  life  to  A.,  yet  the 
subsequent  words  will  turn  it  into  an 
estate  tail ;  but  where  lands  are  devised 
^*  to  A.  for  life,  remainder  to  trustees,  &c. 
remainder  to.  his  first,  &c.  son  in  tail 
male,  &c.  and  if  A.  die  without  issue, 
then,  &c.''  this  will  not  give  an  estate  tail 
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to  A.|  but  tlie  wordt  ^^  without  issue" 
must  be  construe  without  ''such"  is- 
sue. Co)  Blackborn  v.  Edglty^  H.  1719- 
I  P.  W.  605,  Glib.  Cb.  Rep.  44.  (a)  Vidt 
liumberston  v.  Humberstooi  1  P.  W. 
332. 

286.  A  limitatioD  to  one  ^  to  take  and 
enjoy,  th^proftts-of  ad  estate  during  his 
Itfey  ttod  after  his  decease^  to  the  heirs 
male  of  his  body/'  would  make  an  estate 
tkil  where  nothing  appears  that  explains 
the  testator's  indention  to  the  contrary  ; 
otherwise  not.  WkiU  v.  CoUinsj  M. 
1719-  Com.  Rep.  289-  Vidt  Vin.  Ah. 
tit.  Deoist^  (B.  b.)  pi.  19*  Com.  Dig. 
tit,  Detisty  (N.  5.)  Rob.  Gavelk.  96^ 
Harg.  L.  Tiacts,  505.  Fearoe  Cont. 
Rem.  4th  ed.  234.  Trollope  v.  Troilope, 
Amb.  453. 

287.  <<  It  is  my  will,  that  if  W.  my 
son  shall  happen  to  die,  and  lea?e  no 
issue  of  his  body  lawfully  begotten,  then, 
and  not  otherwise,  aAer  the  death  of  the 
said  W.  my  son,  I  give  aud  bequeath  ell 
my  lands  of  inheritance  in  L.  unto  R.  my 
eon,  to  hold  after  the  death  of  the  said 
W.  to  him  and  his  heirs."  Price^  B. 
gave  his  opinion,  that  W.  took  an  estate 
tail  by  this  will ;  for  the  words  shall  not 
be  construed  to  give  an  estate  by  way  of 
executory  devise,  but  where  the  devisee 
cannot  take  any  other  way  ;  but  here  W. 


and  after  bis  decease,  to  the  heirs  nsde 
of  the  body  of  said  B.  lawfully  to  be  be* 
gotten,  aud  his  heirs  for  ever ;  but  if  B. 
should  die  without  such  heir  nuiley  then 
over.  Defendant  claimed  as  heir  to  I.  S. ; 
and  the.  question  was,  whether  B.  took  aa 
estate  tail,  or  for  life  only.  Rayrwmd^ 
C.  J.  It  will  be  a  difficult  thing,  «o  make 
this  an  estate  for  life.  The  Ca.  of  King 
o.  Melling,  (2  Lev.  59.  oMtt^  pi.  267-) 
answers  all  objections.  The  word  ^  is- 
sue'' is  a  proper  word  of  purchase,  bat 
^'  heirs"  is  always  a  word  of  limitstieo  (a) 
and  the  word  ^'  heirs"  being  osed  here, 
the  words  ^  after  his  decease''  are  of  no 
force.  The  words  ^'  heir"  and  ^  hf^t 
male"  are  nomina  cdUctiva^  and  inclods 
all  the  heirs  of  the  devisee.  In  Archer^ 
Ca.  it  was  the  word  ^'  next,"  which  coo- 
.^ued  it  to  one  particular  person,  for  with- 
out that  word,  it  would  have  been  a  limi- 
tatton,  and  not  a  purchase*  ^  Hb,"  is 
the  word  which  makes  the  diffi€olty  in 
this  case,,  but  it  may  be  referred  to  B. 
himself.  Suppose  B.  had  had  severs! 
sons,  if  the  eldest  had  been  made  a  pur- 
chaser by  this  will,  the  others  could  not 
have,  taken :  there  uHist  be  stronger 
words  to  controul  the  words  ^  heirs  male," 
and  make  them  words  of  purchase.  Ld. 
Raymond  thought  B.  took  an  estate  tail. 
Fortescucj  J.  concurred,  aud  said,  **  heirs" 


—  -     -  -        -  -  —   -  _  —  --  -   _  _  y-        _  ,    —     — ^    _- 

was  a   word  of  limitation,  unless  other 


plication,  tliat  he  shall  have  it  to  him  and 
the  heirs  of  his  body,  for  the  heir  shall 
take  by  the  will,  though  he  is  not  ex* 
pressly  nan^ed,  or  there  be  no  devise  to 
liim  by  express  words«  It  was  adjudged 
W.  took  an  estate  tail.  Walter  v.  Drew, 
T.  1723   Com.  Rep.  37?.  375. 

288.  Testator  devised  to  his  two  daugh- 
ters and  their  heirs,  and  if  they  should 
die  without  heirs,  then  to  his  brother  T. 
The  question  was,  whether  this  was  an 
estate  in  fee  or  io  tail  to  the  daughters  ? 
For,  if  it  was  in  fee,  it  was  a  joint  estate, 
but  if  in  tail,  the  issue  must  take  by  moie- 
ties. (Co.  Litt.  182.)  Per  curiam  :  Ad- 
judged an  estate  tail  in  the  two  daughters, 
and  this  difference  was  taken,  that  where, 
in  such  a  devise,  the  remainder  over  is 
limited  to  a  relation  of  the  devisor,  it 
shall  be  construed  an  estate  tail  in  the 
first  devisee ;  but  if  the  remainder  over 
be  limited  to  a  stranger,  it  shall  be  con- 
strued an  estate  in  4e,  and  the  remain- 
der over  void.  Anom.  M.  1725.  2  £q. 
Ah.  315.  pi.  27. 

289.  I.  S.  devised  lands  to  B.  for  life, 


words  confined  it  to  a  particular  persoRi 
as  ^'next,"  '^eldest,'^  &c.(6)  wiOiout  which 
it  can  never  be  a  word  of  purchase  ;  but 
it  has  been  held, that  '*  issue"  may  becott'* 
strued  either^  way.  The  word  **hefr** 
refers  to  B.,  and  '^  such"  means  **  such 
heir  male"  in  succession  (c.)  Judgment 
for  defendant.  Goodright  or  Goodtitlt 
V.  PuHyn,  M  1726.  2  Stra.  729.  2  Ld- 
Raynu  1437.  1  Barn.  B.  R.  6.  (a)  Vide 
Goodright  v.  Wright,  1  Stra.  3l.  But 
the  words  ^' heirs  of  the  body,"  have 
been  considered  as  words  of  purchase, 
where  the  intent  required  it  in  a  covenant 
to  stand  seised  to  uses.  lAsle  v.  Chray^ 
2  Lev.  223.  T.  Raym.  278. ;  as  also  in  a 
deed  of  trust.  Ailgood  v.  Withers,  cited 
2  Burr.  1107-  Et  vide  the  opinion  ef 
Hardmcke^  C.  in  Bagsl>aw  r.  Spencer, 
2  Atk.  580.  1  Ves.  147.  {b)  in  Archer's 
Ca.  1  Co.  66,  the  particular  person  was 
pointed  out  by  the  word  ^  next,*'  and  in 
Wild's  Ca.  6  Co.  17*  there  is  the  word 
'^  children,"  which  could  not  be  a  word 
of  limitation,  (c)  Besides,  io  the  present 
case^  superadded  words  of  If nkaties  wft^ 
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been  held  not  to  restrain  the  operation  of 
a  limitation  to  heirs  or  issne  of  the  body. 
Vide  Legate  v.  Sewell,  I  P.  W.  Sf.  1  £q. 
Ab.  894.  2  Vern.  551.  Morrts  v.  Le 
Gay^  cited  2  Burr.  1102.  2  Atk.  249* 
Fearne  Ct>nt.  Rem.  4th  edit.  247.  Min- 
•hoU  V.  Minshi]]],  1  Atk.  41 1 .  Wright 
V,  Pearson,  l  Eden  119«  Amb.  358. 
Fearne  Cont»  Rem.  187*  King  v.  fiur- 
chell,  4  T.  R;  296.  n.  Amfo.  379.  Roe  v. 
Grew,  2  Wils.  C.  B.  322.  Denn  v,  Pric- 
key,  5  T.  R.  299.  Et  vide  Doe,  ex  dem, 
Blaodferd,  i>.  AppHn,  4  T.  R.  82.  As  to 
the  cases  in  which  they  have  been  con* 
trouled  by  subsequent  words,  vufe  Shaw 
r.  Weigh,  2  Stra.  804.  Law  v,  Davis, 
ibid.  849. 

290.  A.  devised  to  B.  and  C.  during 
their  lives,  equally  to  be  divided  between 
them,  and  after  their  decease,  to  the  next 
heirs  male  of  their  bodies,  but  in  case 
either  of  them  die  without  suck  issue, 
then  he  devised  the  same  to  the  other  of 
them,  and  after  his  decease,  to  the  heirs 
male  of  his  body,  and  for  want  of  such 
issue  of  both  of  them,*  then  over  to  others, 
witii  a  proviso,  that  if  any  of  the  devisees 
cut  dow:n  timber,  unless  for  necessary 
botes,  they  shall  forfeit  their  estates. 
This  was  held  to  be  an  estate  tail  in  B. 
and  C,  notwithstanding  the  estate  was  li- 
mited to  the  next  heirs  male.  Seagrave 
V.  Miller  J 1726.  Fortesc.  84.  Thrustout 
r.  Peak,  antef  pi.  282.  is  S.  P.  and  seems 
to  be  S.  C. 

291.  T.  R.  seised  in  fee  of  lands  in  F., 
ilfevised  the  same  to  D.,  his  wife,  for  life, 
and  farther  gave  her  500/.  '^  to  be  raised 
by  her,  or  by  her  executors,  &c.  by  sale 
of  timber  trees,  or  by  sale  of  any  part  of 
the  lands,  or  by  digging,  &c.  and  sale  of 
coals  on  the  premises,  &c.  at  her  choice, 
or  at  the  election  of  her  executors,  and 
that  if  his  wife  should  die  before  the 
500/.  was  raised,  then  he  gave  her  power 
by  deed  or  will,  in  her  life-time,  to  ap- 
point any  person  to  raise  the  same  after  her 
death,  in  manner  aforesaid  ;  but  if  either 
of  his  sisters  L.  or  £.  or  the  trustees 
named  in  his  will,  shall  pay  to  his  wife,  or 
to  ber  executors,  &c.  the  500/.  then  the 
power  of  selling  timber,  &c.  shall  cease." 


of  their  bodies,  then  in  trust  that  tht 
mother's  share  shall  be  for  such  issue,  or 
else  in  trust  for  the  survivor  or  survivoi^y 
and  (6)  their  reSfiective  issue,  and  if  both 
his  said  sisters  should  die  without  Jssue^  > 
or  having  issue,  such  issue  should  die 
withont  issue,  then  m  trust  for  I.  S.  and 
the  heirs  male  of  his  body,  and  for  want 
of  such  issue,  then  for  R.  G.  and  the 
heirs  male  of  his  body,"  with  several  re« 
mainders  over.  The  chief  question  ia 
this  case  was,  whether  testator's  sisteni 
who  survived  bis  wife,  took  an  estate  tally 
or  an  estate  for  life  only.  In  the  great 
sessions  for  Flint  (in  1725,)  it  was  ad- 
judged an  estate  tail,  but  that  judgment 
was  reversed  upon  a  writ  of  error  in 
B.  R.,  (in  M.  1728.)  the  Judges  there 
holding  that  the  sisters  took  only  an  es- 
tate for  life,  with  remainders  in  tliil  to 
their  issue.  However,  the  Lords  gave 
judgment,  on  a  writ  of  errOr,  that  the 
sisters  took  an  estate  tail,  agreeably  to 
the  opinion  oiEjfre^  C.  J.,  Pengelly^  C.  B, 
and  Foriescue^  J.  Contra^  the  other  nine 
Judges,  who  held  it  an  estate  for  life  only. 
Shaw  V,  Wayy  or  WrfgA, E.  1729-  8  Med; 
253.  38^.  Fitig.  7.  2  Stra.  798.  1  Barn. 
B.  R.  54.  (a)  Without  saying  '*  to  their 
heirs.''  (V)  Before  the  Lords  gave  judg« 
oaent.  Dr.  Harey  Bp.  of  Chichester,  said^ 
that  the  question  seemed  to  depend  opoa 
the  grammatical  construction  of  the 
words  of  the  will,  and  be  perceived  that 
the  three  Judges,  who  diifered  from  the 
rest,  argued  upon  the  grammar  of  it. 
His  Lordshid  said,  that  according,  to  the 
grammatical  construction,  he  should  think 
"  survivor,  or  survivors,''  most  properly 
referred  to  the  sisters,  rather  than  to  the 
issue. 

29?.  A  devise  to  one,  with  a  limitation 
over  to  another,  if  the  first  devise  dies 
without  issue,  creates,  in  construction  of 
law,  an  estate  tail  in  the  first  devisee,  as 
well  as  if  the  devisee  had  been  to  him 
and  the  heirs  of  his  body.  Sparrow  v. 
Shtiw,  E.  1729.  3  Bfo.  P.  C.  476. 

293.  <^  I  devise  xAy  laodi  to  A«  fat 
life,  and  after  his  decease,  remainder  i6 
the  heirs  male  of  the  body  of  A.,  end  td 
the  heirs  male  of  stich  issue  male.''  Kaif-^ 


And  after  the  decease  of  bis  wife,  he  de*  [mond^  €•  J.  Was  of  dpiniOii^  th&t  thes^ 


vised  tho  said  lands  to  A.,  B.  and  C,  and 
^  the  survivor  and  survivors  of  them  (a) 
(subject  to  the  raising  the  500/.)  upon 
trust  for  his  said  sisters,  equally  between 
them  during  their  lives,  without  commit- 
ting waste ;  and  if  they  die  leaving  issue 


words  conveyed  en  e^taOl  tftil  to  A.  and 
said,  that  the  settled  didiinction  "^r^j  where! 
the  word  ^*  helf"  is  in  the  singular  number, 
and  a  limitation  made  to  the  issue  of  such 
heir,  the  word  ^^  heir,"  is  considered  at 
a  word  of  pnrchas^  and  a  desctipHo  per- 
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9<nkB  ;  but  wherever  the  word  "  heirs"  is 
ia  the  plural  numher,  and  a  limitatioD 
made  to  the  issue  of  such  heirS|  the  word 
^'  heirs"  is  considered  as  a  word  of  de- 
scent, and  not  of  purchase,  Burnet  v. 
Cobif,  T.  1730.     1  Barn.  367. 

294.  A.  dev'ised  lands  to  B.  for  life, 
eans  waste,  remainder  to  trustees,  during 
the  nfe  of  B.  to  support,  &c.  remainder 
to  the  heirs  of  the  body  of  B.,  remainder 
over :  Held,  that  the  remainder  to  the 
heirs  of  the  body  of  B.  was  within  the 
general  rule,  and  must  operate  as  words 
of  limitation,  and  consequently  create  a 
vested  estate  tail  in  B.  Pajnllon  v.  Voice, 
T.  1731.  2  P.'W.  47.1.  2  Kel.  27.  34, 
V»(;e. Smith  V.  Clay,  Amb.  645.  6  Bro. 
P.  c!  395.  In  Bagshaw  v,  Spencer,  8 
Atk.  581.  1  Ves.  152.  Ld.  Hardwicke 
said,  that  the  opinion  given  by  Ld.  King^ 
in  the  above  case,  was  a  sort  of  extraju- 
dicial opinion. 

295.  A.  devised  lands  to  his  wife  for 
life,  then  to  his  son  H.  for  life,  and  then 
to  his  son  G.  and  his  heirs  for  ever,  and 
if  he  die  witjiout  is^e,  then  to  his  two 
daughters.  This  i^  an  estate  tail  in  G. 
Tyie  v.  Willis^  M.  1733.  Ca.  temp. 
7'alb.  1. 

296.  A.  by  will  devised  to  his  eldest 
SOD  B.  a  real  estate  for  life,  remainder  to 
bis  sons  in  tail  male,  remainder  to  his 
second  son  G.  for  life,  remainder  to  his 
sons  in  tail  male,  remainder  to  plaintiff's 
brother  G.  for  life,  remainder  to  his  sons 
in  tail  male,  remainder  over.  And  also 
gave  to  three  trustees  two  long  annuities 
in  trust,  as  to  one,  for  plaintiff's  father 
for  life,  and  then  to  plaintiff  for  life,  re- 
mainder to  the  issue  male  of  his  body, 
remainder  over  ;  ai^d  as  to  the  other,  in 
trust  for  testator's  son  R.  for  life,  and  in 
default  of  issue  male,  remainder  to  C. 
for  life,  remainder  to  his  issue  male,  re- 
mainder to  G.  for  life,  remainder  to  plain- 
tiffs for  life,  wiih  divers  remainders  over, 
and  appointed  C.  his  executor,  who  pos- 
sessed himself  of  the  title-deeds  of  the 
real  estates,  and  the  tallies  belonging  to 
the  annuities.  B.  died  without  issue  ;  R 
died  without  issuQ  male;  and  the  son 
of  C.  born  after  testator's  death,  is  since 
dead,  and  bis  father  administered  to  him. 
C.  joined  G.  in  the  sale  of  the  annuity 
devised  to  G.  and  the  purchase-money 
was  paid  to  G. — Plaintiff,  the  son  of  G., 
brought  his  bill  to  have  die  title-deeds 
belonging  to  the  real  estate  deposited  in 
court,  and  as  to  the  annuity  devised  to 
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C.  and  to  plaintiff  ia  remainder,  to  bave 
security  for  payment  of  it,  when  his  in- 
terest therein  should  take  effect  in  po»> 
session ;  and  as  to  the  other  annuity,  to 
have  satisfaction  against  C.  for  the  breach 
of  trust,  in  concurring  in  the  sale  to  plain- 
tiff's prejudice,   and  for   an  eqilivaleot 
upon  the  death  of   his  father  G.     JPer 
curiam^  as  to  the  annuity  devised  to  R. 
and  afterwards  to  C.  for  life,  &g.  there 
being  words  of  limitation  annexed,  such 
as  would  create  an  estate  tail,  in  the  case 
of  a  real  estate,  upon  the  birth  of  a  son 
of  C,  th^  whole  interest  in  remainder 
vested  in  such  son,  and  C,  as  administra- 
tor to  his  son,  is  absolutely  entided  to  it. 
As  to  that,  therefore,  the  court  dispiisaed 
the  bill,  but  as  to  the  annuity  sold  by  C«, 
as  it  was  at  the  instance  of  C.^  and  G,  re- 
ceived the  moneyi  the  court  would  not 
charge  C.  with  the  price  the  annuity  sold 
for,  but  decreed  that  G.  and  C,  or  one  of 
them,  should,  at  their  own  charge,  pur- 
chase an  exchequer  annuity,  and  assign 
same  to  trustees  upon  the  trusts  limited 
by  the  wilL     Ivie   v.  Ivie^  E.  1738.    3 
Atk.  430.     Vide  Seale  v.  Seale,  1  P.  W. 
290.     Dod  V.  Dickinson,  8  Vin.  451.  pU 
25.  ButterSeld  v,  ButterHeld,  1  Ves.  133. 
154.     Daw  V.  Fit^  Fearue,  347.     Saltern 
V,  Saltern,  2  Atk.  367.    Stratton  v.  Paine, 
3  Broi  P.  C.  257.     Earl  of  Chatham  r. 
Tothill,  6  Bro.  P.  C.  450.*    Hodgson  v. 
Bussey,  2  Atk.  89. 

297.  R.  W.  by  his  will  devised  to  his 
wife  E.  all  his^  lands,  not  settled  in  join* 
ture,  and  thep  says,  ^^  if  she  shall  have 
no  son  or  daughter  by  me,  for  want  of 
such  issue,  the  said  premises  to  return 
to  my  brother  (the  plaintiff,)  if  he  shall 
then  be  living,  and  his  heirs  for  ever.'' 
Decreed  an  estate  tail  in  E.,  because^ 
where  the  preceding  words  are  proper  to 
create  an^  estate  tail,  the  legal  operation 
of  them  cannot  be  controuled  by  subse- 
quent provisions;  and  the  words,  *' if  E. 
has  no  son  or  daughter,"  must  be  under- 
stood having  no  issue,  and  the  words,  ^  for 
want  of  such  issue,*'  amount  to  the  same 
as  if  the  testator  had  said  for  want  of  is- 
sue generally.  Wyld  v.  Lewis^  E.  1738, 
1  Atk.  432.  Vide  Sonday's  Ca.  9  Co. 
127.  Bamjield  v.  Popham,  1  P.  W.  66. 
Blackborn  v*  Edgley,  ibid.  605.  Evans 
9.  Aslley,  3  Buir.  1570.  Vide  also  Ro- 
binson V.  Robinson,  3  Atk.  736. 

298.  A  devise  to  A.  for  life,  and  to 
tho  heirs  of  his  body,  so  unites  the  two 
estates  as  to  make  the  first  taker  tenant 
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m  tiil*    Bhsppard  v.  CHJbbmm^  M.  1742. 
2  Atk.  444. 

299*  A.  devised  to  B.  and  his  heirs,  and 
said  afterwards,  ^  if  he  shall  die  with- 
out  heirs  of  his  body :"  this  coatrouls  the 
devise  to  an  estate  tail.  Lampiey  v.  Biow- 
try  M.  1746.  3  Atk.  398.  Vide  Lee  v. 
Prieaux,  3  3ro.  G.  C.  381.  where  this 
case  is  stated  from  the  register  book. 
.  300.  Devise  of  the  profits  of  lands  to 

A.  for  life,  and  afterwards  of  the  land 
itself,  to  the  heirs  of  his  body.  This' is 
an  estate  tail  in  possession.  Butterfieid 
V.  ButUrfiMy  M.  1748.    1  Ves.  154. 

301.  Devise  to  trustees  in  fee,  hot  if 

B.  attained  twenty-one,  or  had  issue, 
then  to  B.  and  the  heirs  of  his  body,  and 
if  B.  died  before  twenty-one,  and  with- 
out issue,  then  over.  B.  attained  twenty- 
one,  and  died  without  issue.  An  estate 
tail  vested  iu  B.  at  twenty-one,  or  on 
liavrng  issue,  and  the  limitation  over  was 
a  remainder,  to  take  place  on  the  failure 
of  issue  of  B.  Browmward  v.  Edwardsy 
E.  175  i.  2  Ves.  243. 

302.  G.  R.  devised  to  A.  for  life,  and 
no  longer,  and  after  his  decease  to  snch 
son  as  he  shall  have,  lawfully  to  be  be- 
gotteii,  taking  the  name  of  R. ,  and  for 
default  of  such  issue,  then  to  B.  and 'his 
heirs  for  ever  .*  Held,  that  A.  must,  by 
necessary  implication,  to  effectuate  the 
manifest   intention  of   tho    testator,  be 
construed  to  take  an  estate  in  tale  male, 
notwithstanding  the  express  devise  to  A. 
for  his  life,  and  no  longer.     Rabinsen  v. 
JMin$onyT.  1751.    3  Atk.  736.  1  Burr. 
38.  2  Ves.  225.     Vide  Bamfield  v.  Pop- 
ham,  1  P.  W.  54.  AUenson  v.  Clitherow, 
I  Ves.  24.     Wyld  ».  Lewis,  1  Atk.  432. 
Lethieuillier  »,  Tracy,    3  Atk.  784.—- 
Vaughan  o.  Farrer,  2  Ves.  182.  Evans  v, 
Aslley,  3  Burr.  1570.  Hay  o.  Ld.  Coven- 
try's T.  R.  83.    Doe  v.  Applia,  4  T.  R. 
•82.    Se,  in  a  cause  between  the  widow 
of  same   testator  and  his  heir  at  law, 
Jekylf  M.  R.  declared  that  A.  the  devisee 
(above-mentioned)  was  entitled  only  to  an 
estate  for  life,  with  remainder  to  his  eldest 
son,  and  if  but  one  son,  for  his  life,  and 
that  the  remainder  would  go  over  to  W. 
R.  testator's  heir  at  law.    Robinson  v. 
R^ineauy  3  Atk.  738. 

303.  Where  the  intent  of  a  testator  in 
'Creating  an  estate  tail  is  very  doubtful, 
the  court  will  lay  hold  of  any  circum- 
stance rather  than  put  Jt  in  the  power  of 
a  person  on  a  remote  ccMitingency,  to  bar 


all  subsequent  remainders.    LMieuUii^ 
V.  Traeeyiy  E,  1754-  3  Atk,  797. 

304.  Fesie  coverty  by  will,  pursuant  to 
a  power,  devised  to  her  husband  ''all 
the  profits  and  revenue  of  my  tetatesfor 
life,  and  after  his  death,  to  my  children, 
if  I  should  leave  any  to  survive  me  ;  but 
if  I  should  leave  no  such  child  or  chil- 
dren, nor  the  issue  of  such,  the  said 
estates  to  I.  H.  making  him  sole  heir,  ia 
default  of  issue,  and  after  tho  death  of 
m>  husband  :''  Held,  that  the  children 
took  an  estate  tail,  add  that  the  re- 
mainder to  I,  H.  watf  good,  and  not  a  con- 
tingent executory  limitation,  on  her  dying 
without  issue  living  at  her  death,  but 
dying  without!issue  generally,  8autkby 
V.  Sionekousey  T.  1 755. 2  Ves.  610.  Vide 
Purefoy  e.  Rogers,  2  Saund.  388. 

305.  Devise  of  rent^  and  profits  to  S. 
for  life,  remainder  to  his  eldest  son  in 
tail  male,  and  for  irant  of  issue  of  S.,  re- 
mainder over :  Held,  S.  took  an  estate 
tail  in  remainder.  Stanley  v.  Lenmardt 
T.  1758.  Amb,  355. 1  Eden  87. 

306.  Devise  in  trust  for  .T  R.  for  life^ 
remainder  to  trustees  to  preserve,  dsc. 
remainder  to  the  heirs  male  of  T.  R«  and 
their  heirs,  provided,  that  if  T.  R.  should 
die  without  issue  living  at  his  death,  then 
in  trust  to  raise  S0&.  for  each  of  his 
nieces,  and  in  default  of  such  issue,  to 
his  grand-children :  Held,  that  T.  R. 
took  an  estate  tail.  Wright  v.  Ptarum^ 
T.  1758.  Amb.  358.  1  Eden  119.  S.  C 
where  it  is  s^Myper  Henieyy  C.  S.  that  the 
same  construction  ought  to  be  put  upon 
words  of  limitation  in  cases  of  trusts, 
and  of  legal  estates,  except  where  the 
limitations  are  imperfect,  and  something 
is  left  to  be  done  by  the  trustees,  and 
therefore  this  devise  was  held  to  be  an 
estate  tail  from  the  apparent  intent  of  the 
testator,  and  the  general  words  of  the 
will,  though  there  was  a  limitation  to 
trustees  to  preserve,  &c.,  a  reference 
to  issue  male  living  at  the  decease  of  the 
devisee,  a  restriction  of  failure  of  issue 
iiiale  to  the  life-time  of  persons  in  essCy 
and  a  limitation  in  feo  annexed  to  the 
words  **  heirs  of  the  body,''  See  Mr. 
Fearne^s  discussion  on  this  case  (Cont. 
Rem.  126.  133.)  and  his  remark,  that  a 
stronger  case  could  not  have  been  ima 
gined  in  favour  of  the  rule  in  Shelley's  Ca. 
See  also  Exell  v.  Wallace,  2  Ves.  2j2S. 
Bryilges  r*  Brydges,  3  Ves.  120.  Green 
V.  Stephens,,  17»    Ves.   64.     Also  Stan- 
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ley  V.  Leonard,  1  Edea  95.  Aotten  v. 
Taylor,  ibid.  361.  King  v,  Barchell, 
ttid.  424.  White  e.  Carter,  2  Edee 
066. 

307-  A.  haTiog  seferal  children,  de- 
vised hit  lands  te  one  and  his  heirs,  and 
for  want  of  such,  to  the  heirs  of  his 
other  children :  Hold,  the  first  devisee 
took  an  estate  tail.  Pickering  v.  Ld. 
Stamford,  T.  17^8.  Anb.  36S.  1  Eden 
1421.  S.  C.  noM.  Pickering  e.  Tovers. 
Vide  Tyte  v.  Willis,  Ca.  tamp.  Talb.  1. 

308.  Devise  to  C;  and  the  issae  of  his 
body  living  at  his  death,  and  for  want  of 
such  issue,  then  over :  Held,  C.  took  an 
estate  taiL  Oifard  Univtrniy  v.  CUftany 
M.  1769.  Amb.  386.  1  Eden  472. 

309*  i*  $•  devised  an  estate  at  A.  to 
H.  for  life,  remainder  to  the  issue  male 
of  H.,  and  to  his  and  their  heirs,  share 
end  share  alike ;  and  for  want  of  such 
issue,  to  the  issue  female  of  H.  and  to 
her  and  their  heirs,  share  and  share 
alike ;  and  fot  want  of  such  issue,  over : 
J.  S.  also  devised  an  estate  at  B.  to  H. 
for  Wfd ;  remainder  to  the  issue  male  of 
his  body,  and  to  their  heirs ;  and  for 
^ant  of  such  issue,  over ;  with  a  proviso 
to  charge  the  premises  for  such  person 
as  would  take  next  in  remainder,  in  case 
H«  or  his  issue  should  alienate,  dtc*  H. 
bad  two  daughters,  and  suffered  a  reco«> 
very  of  the  estate  at  B. ;  Held,  that  he 
took  an  estate  tail,  and  that  the  proviso 
was  repugnant  to  the  estate.  King  v. 
Bmrehdly  M.  1759-  1  Eden  424.  Amb. 
879*  This  case  was  erroneously  cited 
arguendo  in  Doe  e.  Laming,  Burr.  1103. ; 
but  rectified  in  the  report  in  Ambler,  in 
Fearne  Cont.  Rem.  181.  and  in  a  note  to 
Porter  r.  Bradley,  3  T.  R.  145. ;  but  no 
report  of  the  judgment  has  been  printed. 
See  the  Editor's  references  and  notes 
on  the  case.  See  also  Wright  v.  Pearson, 
1  Eden  1 19. 

310.  Devise  to  C.  H.  for  a  term,  if  he 
so  long  live,  and  after  the  determination 
of  that  term,  to  the  heirs  of  the  body  of 
C  H.,  with  remainders  over :  Held,  the 
heir  of  the  body  of  C.  H.  took  an  estate 
tail,  as  an  executory  devise.  Harris  v.. 
Bamtsy  E.  176^.  Amb.  &&&. 

311.  Wherever  the  issue  cannot  take 
but  through  the  father,  there  though  the 
father  has  only  an  estate  for  life,  given 
him  by  express  words,  yet  he  must,  by 
necessary  implication,  to  effectuate  the 
intention  of  the  devisor,  take  an  estate 
tail,  to  ci^vey  that  estate  to  his  issue. 


MaademUew.  Caniek,  T.  1795. 3  Ridgw. 
P.  C.  365. 

312.  Where  an  estate  is  given  by  deed 
or  wiU  to  a  asan  for  life,  with  ro» 
mainder  to  the  heirs  of  his  body,  or  to 
his  issue,  without  saying  more  ;  an  es» 
tate  tail  vests  in  the  ancestor  and  the 
heirs  of  his  body,  or  his  issue  will  take  it 
by  limitation ;  and  this  role  (said  jFVIx* 
gMoHj  C.)  was  originally  fonn48!d  in 
principles  of  the  feudal  law,  to  prevent 
conveyance  in  fraud  of  the  tenure.  S.  C. 
369. 

313.  A  limiution  that  wiH  create  an 
intail  in  law,  will  have  the  same  effect 
upon  an  equitable  estate  ;  therefore  *«  da- 
vise  in  lee  to  pay  debu,  and  then  to  the 
use  of  A,  in  trust  lor  B.  for  life,  re- 
mainder to  the  heirs  male  of  hb  body,  is 
an  estate  tail  in  B.  Bridges  v.  Brydgeo^ 
E.  1796.  3  Ves.  120. 

314.  Devise  and  bequest  to  A.  and 
the  heirs  of  his  body,  with  lianitatiooa 
over  if  he  has  no  such  heirs  ;  held  aa 
estate  tail  in  the  real,  and  an  absoluta 
interest  in  the  personal  estate*  the  limi- 
tation over*  being  void  ;  but  thus  ex- 
pressed *^  if  he  leaves  no  such  hein,"  it 
would  be  good  as  confined  to  the  time  of 
the  death,  and  not  after  an  indefinite 
failure  of  issue,  according  to  the  dis- 
tinction in  Forth  v.  Chapman.  (1  P.  W. 
663.)  Crooke  v.  De  Vamdesy  M.  1803, 
9  Ves«  202.  Vide  Rawlins  e.  Goldfirap, 
5  Ves.  440.  and  references  in  444,  note 

315.  A  devise  over  to  A.,  B.,  and  C.^ 
and  their  heirs,  each  in  due  snccessioo, 
as  named,  with  usual  limitations  in  fiulure 
of  issue  in  D. :  Held,  thai  these  limita- 
tiens  over  are  good  by  way  of  executory 
devise,  and  that  A.,  B.,  and  C.  take  suc- 
cessive estates  tail.  Stratford  v.  FowMj 
M.  1807.  1  Bali  &  Be.  1.  « 

3i6.  I.  S.  devised  an  estate  peer  outer 
vie  to  A.  for  life,  with  power  to  will  it 
to  ^'B.  and  his  lawful  issue,  in  such 
manner  as  A.  shall  think  proper,  and  in 
case  A.  shall  die  intestate,  then  to  B. 
and  his  lawful  issue,''  with  renoainder 
over  te  plaintiffs :  Held  an  estate  tul  in 
B.,  subject  to  be  devested  by  the  execu- 
tion or  the  power  in  A. :  Held  also,  that 
A.  and  B.  could,  by  deed  eonveyine  their 
estates,  bar  the  remainders  over.  Oehrou 
v.BtKry,T.  1808.  lBall&Be.53.  Vide 
Cunaingbam  e.  Moody,  i  Yes.  174.  and 
Doe  e.  Martin,  4  T.  R.  39. 

317.  Devise  to  the  use  of  the  deviaor'e 
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What  Words  in  a  WUi  wiS  pott  an  EsiaU  TmI;  and  tokat  an  Ettaie  far  Life. 


iecoii4  sotiy  A.  for  life,  without  impeach- 
ment of  watte,  and  aAer  his  decease^  to 
the  heirs  of  his  body,  as  tenaots  io  com- 
mon, and  not  as  joint  tenants;  and  in 
case  of  his  decease  without  issue,  then  to 
the  devisor's  eldest  son  B.,  his  heirs,  Sec. 
and  in  case  both  sons  should  die  before 
twenty-0De«  over^  Held,  an  estate  tail  in 
the  land,  and  absohjte  interest  In  person- 
alty bequeathed  with  it.  Bennett  v.  Tati' 
kerviUe  E.y  H«  18U.     19  Ves.  170. 

3 18.  A  residuary  trust  by  will  to  apply 
the  rents  and  profits  for  A.  during  his 
life,  and  afterwards  for  the  heirs  of  his  bo- 
dy, if  any,  and  in  .default  of  such  issue, 
over^  gives  an  estate  tail  ia  the  real  es- 
tate,  and  the  absolute  iuterest  in  the  per* 


soiial^     Elton  v;   Easony  £.   1812.     19 
Ves.  73. 

319.  A.  devised  to  his  wife  for  life^ 
and  after  her  decease,  the  estate  to  be 
settled  by  counsel^  to  go  amongst  his 
grandchildren  of  the  male  kind,  and 
their  issae  in  tail  male,  with  remainder 
over.  Only  one  grandchild  was  born  iii 
testator's  life,  but  two  were  burn  after* 
wards  during  the  life  of  the  testator's 
wffec  HeM,  that  a  grandchild  born  after 
the  death  of  the  testator,  and  before  thnt 
of  his  wife,  took  an  estate  in  tail  male* 
Marshall  V.  Bousfeld,  T.  1817-  2  Madd. 
166.  Vide  Blackburn  v.  Stables,  2  Vet* 
&  B.  367. 
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320.  One  devised  lands  \q  his  i^ife  foe 
life,  and  gave  the  reversion  to  A.  and  B., 
to  be  equally  divided  bgtween  them. — 
Decreed  they  were  tenants  in  common 
for  life  only.  Peitonv.  jBan^s,  M.  1682. 
1  Vern.  60. 

321.  Devise  of  a  term  to  A.  for  life, 
remainder  to  B.  and  the  heirs  male  of  his 
body  :  Held,  that  the  remainder  in  B. 
is  ooly  contingent  fif  there  can  be  a  re- 

'  niainder  of  a  term,)  fur  the  law  supposes 
an  estate  for  life  to  be  of  greater  con- 
tinuance than  any  estate  for  years,  and 
therefore  the  whole  term  is  in  A.  fur  life, 
and  the  remainder  to  the  son  is  but  a 
possibility.  Douse  v.  Earle^  T.  l689. 
3  Lev.  264.     2Vent.  l26- 

322.  Devise  to  A.  for  life  without  im- 
peachment of  waste,  and  in  case  he  have 
any  issue  male,  then  to  such  issue  male 
and  his  heirs  for  ever;  and  if  he  die 
without  issue  male,  then  to  B.  and  his 
heirs  for  ever.  A^  entered,  suffered  m 
common  recovery,  and  died  without  i»- 
sue :  Held,  that  A.  took  only  an  estate 
for  life,  and  the  subsequent  limitation  to 
the  is9ue  male  of  B.  was  held  hot  to 
make  him  tenant  in  tail,  bgt  to  be  a  con- 
tingent in  fee 'to  his  issue  male,  (a)  who 
took  by  way  of  purchase  as  a  devisee 
specifically  described.  Loddington  v. 
KiMe,  M.  1693. 1  Salk.  224.  1  Ld,  Raym. 
203,  206.  3  Lev.  431.  Tw/tf  Fearne's  Cont. 
Rem.  4th  ^d.  347  to  335.  vvhere  this  case 
•  Voi^L    •  70 


Is  examined  and  compared  with  those 
decided  on  the  same  principle,  (a)  The 
decision  in  the  principal  case  was  coo- 
firmed  by  the  court,  on  an  appeal  con- 
cerning the  same  devise,  in  Carter  e.  Bar* 
nardi8toU|2  firo.  P.  C.  1.  In  Target  n. 
Gaunt,  1  P.  W.  433.  posty  10  Mod.  403. 
Ld.  Parker  said  this  case  was  roistakoely 
reported  by  Levins,  though  he  wa9  of 
counsel  in  tt  himself. 

323.  Devise  to  A.  for  life,  remainder 
to  the  heir  of  his  body  (in  the  singular 
number)  and  to  the  heirs  of  the  body  of 
such  heir,  is  but  an  estate  for  life  to  A. 
Diet,  iu  Richards  v.  Lady  Bergavenny^ 
M.  iG95.  2  Vero.  325.  Vide  Archer's 
Ca.  1  Co.  (k). 

324.  If  lands  are  devised  to  one,  ge- 
nerally, without  limiting  for  what  estate 
he  takes  but  an  estate  for  life,  unless  it 
plainly  appears  that  the  testator  intended 
him  a  greater  estate,  or.  that  he  is  likely 
to  be  a  loser,  or  his  person  chargeable.—' 
Fairfax  v.  Herouy  H.  1696.  Pre.  Ch,  68> 
2  Eq.  Ah.  306.  pi.  7. 

3t25.  Devise  that  trustees  shall  stand 
seised  to  the  use  of  A.  for  life,  remainder 
to  A«'s  fu^aod  other  sons  in  tail  male, 
is  but  a  tenancy  for  life  in  A.  Homer  v. 
PopkamyU.  1697.  Colles'P.  C.  1.  This 
is  the  case  of  Bamfield  v.  Popham,  re« 
ported  by  Vernon  and  P.  W. 

326.  Devise  in  trust  for  E.  for  life,  la 

case  she  wtthloibree  years  should  marry 

•    •   •       ^ . 
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G.y  remainder  to  her  sons  bj  G.  in  tail 
male;  and  for  want  of  such  issueyor  in 
case  the  marriage  should  not  take  effect 
within  said  three  years,  then  over.  This 
will  give  but  an  estate  for  life  to  £.|  and 
1)0  estate  whatever  to  G.  Bertie  v.  Ld. 
Faulklandy  E.  1697-  Colles'  P.  C.  10. 
g  Vera.  333.  Salk.  231 .  3  Cb.  Ca.  129* 
136. 

327*  A,  devised  lands  to  trustees  to 
pay  debta  and  legacies,  and  then  to  settle 
remainder  on  his  son  B.  and  the  heirs  of 
bis  body,  with  remainders  over,  and 
directed  that  special  care  be  taken,  that 
it  should  never  be  in  the  power  of  his 
son  to  dock  the  intatl.  Decreed  thp  son 
should  be  only  tenant  for  life,  without 
*■  impeachment  of  waste ;  and  that  he 
should  not  have  an  estate  tail  conveyed 
to  him.  Leonard  v.  E.  of  Sussez^,  M. 
1705.  2Vern.  626-  Vide  Papillon «. 
Voice,  W.  Kel.  33. 

328.  A  devise  « to  the  issue  of  I.  S.*' 
who  had  a  daughter  living,  and  after- 
wards had  a  son  born :  Held,  that  all 
the  children  shall  tteike,  and  even  grand- 
children, if  thero  were  any ;  but  they 
shall  only  take  aa  estate  for  their  lives. — 
Ld.  Keeper  said,  the  devise  is  to  the 
issue  begotten,  that  makes  no  difference. 
The  words,  "  begotten,  and  to  be  be- 
gotten,''  are  the  same,  as  well  in  the  con- 
struction of  wHls  as  settlem^ents,  and  take 
m  all  the  issue  after  begotten ;  and  al- 
though, upon  tho  death  of  a  testator, 
there  was  only  a  daughter  born,  yet 
Upon  the  birth  of  another  child,  the 
estate  shall  open,  and  take  in  the  after- 
born  son.  A  devise  to  the  issue  of  A., 
and  for  want  of  such  Issue  to  B. — A.  had 
a  son  and  a  daughter;  they  shall  take 
only  as  persons  described,  and  have  only 
an  estate  for  life,  although  the  subsequent 
words,  **  for  want  of  such  issue,"  seem 
to  imply  an  estate  tail ;  but  then  there 
must  be  a  double  use  made  of  the  word 
**  issue ;"  1st,  it  is  a  word  of  implica- 
tion, who  were  the  persons  to  take; 
'2dly,  as  words  of  limitation,  to  make,  an 
intail,  which  is  not  to  be  admitted.  A 
devise  to  two,  and  the  heirs  of  their 
bodies.  It  is  a  joint-estate  for  life,  and 
several  inheritances,  and  so  it  is  if  thero 
is  a  devise  over ;  but  if  ttiere  is  a  devise 
•ver,  and  one  of  them  dies  without  issue, 
-  a  moiety  shall  go  over  to  the  remainder- 
man. Cook  V.  Cook,  E.  1706.  2  Vern. 
545,  546. 
•  329.  A.  devise  to  A.  for  life,  he  pay- 


ing 200/.  a  piece  lo  his  two  sisters,  and 
after  his  decease  to  the  heirs  male  of  his 
body,  and  the  heirs  male  of  the  body  of 
every  such  heir  male,  severally  and  suc- 
cessively, as  they  shall  be  in  priority  of 
birth,  and  aeaiority  of  age  ;  remainder 
over.  A.  by  the  bettor  opinion,  seems 
to  be  tenant  for  life  only.  LegaU  v. 
Sewelly  E.  1706.     2  Vern.  551.  1  P.  W- 

87. 

330.  A.  devised  his  estate  to  trustees, 
in  trust  for  H.  and  E.  his  wife,  £[>r  their 
lives,  and  the  life  of  the  longer  lirer  of 
them  }  remainder  to  tho  first  son  of  £.  for 
99  years^  if  he  should  so  long  live,  re- 
mainder  to  the  heirs  male  of  the  body  of 
such  first  son  ;  remaiiider  te  alt  and  every 
the  sons  of  the  said  E.  for  99  years,  if 
every  son  respectively  should  so  long 
live ;  remainder  to  the  heirs  male  of  eve- 
ry of  them,  to  take,  not  jointly,  but  suc- 
cessively, one  after  the  other,  according 
tatho  births  of  each  of  them  ;  the  sons  to 
take  the  term  of  99  years,  with  imme- 
diate remainder  to  his  said  heirs  male. — 
On  a  bill' brought  for  a  conveyance  of 
this  estate,  according  to  the  testator's 
will,  it  was  decreed,  that  In  such  convey- 
ance, where  any  part  of  the  estate  was 
limited  in  use  to  plaintiff  for  99  years,,  if 
he  should  so  long  live,  there  should  be  a 
limitation  over  to  trustees  and  their  heirs 
during  his  life,  to  preserve  the  contingent 
uses  in  remainder ;  and  then  to  the  first 
and  other  sons'  of  plaintifif  successively. — 
JEJ.  of  Stamford  v.  Hobariy  Bart,  E. 
1710.     1  Bro.  P.  C.  288. 

331.  <<  I  devise  all  ray  lands  in  B.  to 
my  eldest  son.  Item.  I  give  to  my  se- 
cond son  C  all  (a)  my  lands  in  D. ;  also, 
to  my  daughter  A.  R.,  I  give  500?,,  to 
be  paid  as  soon  as  may  be  out  of  the 
afoiesaid  estate  and  premises,  and  within 
three  years,  if  it  be  possible.     Per  M.  R. 

I  the  second  son  has  but  an  estate  for  UfCf 
chargeable  with  the  500/.  portion.  Ri- 
doubt  V.  Ridoubt,  H.  1713.  8  Vin.  Ab. 
tlT.  pi.  8.  2  Eq.  Ab.  311.  pi.  15.*  (a)  la 
the  original  this  word  is  written  ojm,  in- 
stead of  all, 

332.  A  man  seised  iirfeo  devised  to  J. 
B.  for  life  only,  sans  waste,  remainder  to 
the  issue  male  of  his  body  lawfully  be- 
gotten, remainder  to  the  heirs  male  of  Hie 
bodies  of  such,  issue,  remainder  to  JT.  B. 
and  the  heirs  male  of  his  body,  remain- 
ders over.  Adjudged,  that  J.  ,B.  took 
only  an  estate  for  life,  and  that  the  limi- 
tation over  described    the   person  whoT 
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What  Words  in  a  Will  will  pass  an  Estate  far  Lifi% 
wdstotake  the  estate  tail.(a)  BackJtouse  '^  portion'' prdperly  signifies  nothiog.  Bv/* 


V.  Wellsy  M.  1713.  10  Mod.  181.  Oilb. 
Eq.  Rep.  20.  129.  Fortcsc.  133.  Per  Ld. 
Hardujickty  in  2  Yes.  229.  f  n.)  ttic  strength 
of  this  adjudication  rested  on  the  word 
"  only.'*  {a)  The  word  "  issue^'  in  a  will, 
is  generally  and  properly  a  word  of  limi- 
tation. Per  Ld.  Hdrdwickey  in  Bagshaw 
r.  Spencer,  1  Ves.  151.  Per  Gould ^  J. 
In  Roe  9.  Grew,  2  Wils.  C.  B.  324.  Good- 
title  r.  Otway,  2  Wils.  C.  B.  6.  But  it  is 
taken  either  as  a  word  of  purchase  or  of 
limitation,  as  will  best  effectuate  the  in- 
lent  of  the  testator.  Upon  this  ground 
it  has  been  held  to  operate  as  a  word  of 


lock  V.  Btdlockj  M.  ]71^-  8  Yin.  Ab.  238. 
pi.  10.  2  Ea.  Ab.  311.  pi.  ]6. 

334.  A.  devised  a  third  of  all  his  estate 
whatsoever  to  his  wife,  and  two  thirds  of 
all  his  real  tfnd  pei-sonal  estate  to  his  son 
I.  S.  and  his  heirs:  Held,  the  wife  had 
but  an  estate  for  life  in  the  third  part  of 
the  real  estate,  (a)  the  word  ^  estate'*  be- 
ing inrended  to  describe  the  thing  only, 
and  not  the  interest  in  the  thing,  ami, 
when  the  testator  intends  to  pass  a  feey 
he  adds  the  word  ^  heirs*'  to  the  word 
"  estate."(6)  Chester  v.  Patnier^  H.  1726. 
2  P.  W.  335.     {a)  Vide  Barry  r.  Edg- 


limitation,  in  Roe  v.<jrew,  suwra.    King!  worth,  2  P.  W.  523.    (6)  Sedvide Ibbet« 
r.  Burchall,  Amb.  379.  4  T.  R.  296.  (n.)    son  v.  Beckwith,  Ca.  temp.  Taib.  157. 


Doe  V,  CoUis,  ibid.  294.  Denn  v.  Puckey, 
6  T.  R.  299.    It  has  been  taken  as  a  word 
of  purchase,    in   Luddington    v.    Kime, 
3  Lev.  435.  and  in  the  principal  case  ;  in 
Lid.    Glenorchy  0.    Bosville,  Ca.  temp. 
Talb.  3.     Meure  v.  Meure,  2  Atk.  265. 
Ashton  v.  Ashton,  1  Yes.  149.  which  are 
eases  of  executory  trusts  created  by  will, 
and  Doe  v.  Reason,  3  Wils.  242.     Vide 
Fearne  Cent.  Rem.  166.  et  seq.  ib.  233. 
So,  different   constructions  may  be  put 
upon  the  same  words  in  a  devise,  where 
they  are  aptilicable  to  different  subjects. 
Forth  e.  Chapman,  1  P.  W.  607.    Har- 
ris ».  Bp.  of  London,  2  P.  W.  663.  Shef- 
field r.  Ld.  Orrery,  3  Atk.  38J.     See 
Stafford   v.  Buckley,  2  Yes.   180.     See 
also  Shaw  v.  Weigh,  2  Stra.  798.  with  the 
several  c^ses  there  cited  and  referred  to. 
333.  B.  having  several  freehold  and 
copyhold  lands,,  devised   all  his   lands, 
goods,  and   chattels,  to  his  three   sons, 
equally  to  be  divided  between  them,  and 
devised  over  and  above  100/.  to  his  eldest, 
provided  he  gave  a  lawful  and  general  re- 
lease to  his  two  younger  brothers,  and  by 
his  codicil  he  appointed,  that  if  one  of  his 
younger  sons  should  die^  or  marry  in  his 
minority  without  consent  of  his  executors, 
then  his  portion  should  go  to  the  other 
younger  son.   ,Per  Harcourt,  C.  There 
being  no  words  of  limitation  of  estate  in 
the  devise  to  the  two  younger  sons,  they 
can  take  only  an  estate  for  life  in  the 
tends  :  and  as  to  the  general  release  di- 
rected by  the   will  to  be  given  to  the 
younger  sons,  that  is  satisfied  by  relea- 
sing his  right  to  the  personal  estate,  with- 
oai  affecting  the  real  estate :  so  che  devise 
over  to  the  younger  son,  in  case  of  the 
death  of  one  under  age,  &c«  may  be 


where  the  devise  was  of  '^  all  my  estate  to 
A.  for  life,  and  to  D.  aAer  her  death,  he 
taking  the  testator's  name,  and  if  he  re<* 
fused,  to  M.  B.  and  her  heirs  for  ever." 
M.  R.  held  D.  took  only  an  estate  for 
life,  but  Ld.  Talbot  thought  that  D.  had 
a  fee,  and  varied  his  Honour's  decree. 

335.  Lands  were  devised  to  trustees 
and  their  heirs,  in  trust  to  pay  several  le* 
gacios  and  annuities,  and  then  to  pay  th6 
surplus 'of  the  rents  and  profits  to  A. 
during  her  life,  for  her  separate  use,  or 
as  she  should  direct,  and  after  her  death, 
the  trustees  were  to  stand  seised  to  the 
use  of  the  heirs  ofher  body,  with  remain- 
ders over:  Held,  that  this  was  a  use  ex- 
ecuted in  the  trustees  and  their  heiri 
during  the  life  of  A.,  and  that  she  b^d. 
only  a  trust  in  the  surplus  rents  and  pro- 
fits during  her  life :  and  that  the  subse- 
quent limitation  to  the  trustees,  to  the  use 
of  the  heirs  of  his  body,  was  a  use  exe- 
cuted in  the  persons  entitled  to  take  by 
virtue  thereof;  and,  therefore,  there  being 
only  a  trust  estate  in  the  ancestor,  and  a 
use  executed  in  the  heirs  of  her  body, 
these  different  interests  could  not  unite, 
so  as  to  create  an  estate  tail  by  operatjon 
of  law  in  the  ancestor.  Ld.  Say  ^  Sele  v. 
Lady  Jones^  E.  1729-  3  Bro.  P/C.458. 

336.  J.  S.  devised  part  of  his  lands  in 
A.  to  his  wife  for  life,  and  itfter  her  de* 
cease,  to  his  son  B.  and  his  heirs  lawfully 
begotten,  viz.  (he  first,  &c.  son  and  sons 
successively,  lawfully  to  be  begotten  of 
tile  bod^  of  my  said  son  B.,  and  the  heirs 
of  the  body  of  such  first,  &c.  son  and 
sons  successively,  by  seniority  of  age, 
and  in  default  of  such,  issue,  to  te^tator^s 
right  heirs  for  ever.  The  question  was, 
whether  B.  by  this  will  was  tetiapt  in  tail, 


eatteSed  by  the  i>ersbngl,  and  the  word  lor  only  lentet'for  life  ?    Per  curiarhy 


su 
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What  Words  in  d  Will  will  jpast  an  E$U$tefor  hiftx 

though  the  first  words,  if  you  stop  at  the]  3  T.  R.  488.  (n.)  Doe  ▼.  Perrio,  ib.  491 « 
videlicet^  would  carry  aa  estate  tail  to  B.J  So  also  where  the  remHinder  is  limited  to 
^et  according  to  Hob.  171.  what  comes  the  heirs  of  the  testator  himself^  if  they 
after  the  videlicet  must  be  taken  in  to  ex*  I  must  also  be  heirs  to  the  first  devisee 


plain  the  former  words,  and  by  the  last 
it  appears  he  intended  his  son  should  not 
have  it  in  his  power  to  prevent  the  estates 
"being  enjoyed  by  his  children,  or  if  he 
had  none,  from  reverting  to  the  right  heirs 
of  the  devbor,  (a)  and  it  is  no  new  thing 
in  the  construction  of  wills,  to  let  subse- 
quent words  entirely  destroy  the  force  of 
preceding  ones  ;  as  in  the  common  case 
of  a  devise  to  A.  and  his  heirs,  and  if  be 
dies  without  issue,  remainder  over ;  the 
first,  if  alone,  would  certainly  carry  a  fee, 
but  the  latter  qualifies  the  former,  and 
makes  it  an  estate  tail,  (b)  So,  if  a  de- 
vise be  to  A.  and  bis  heirs,  and  for  want 
of  heirs,  then  to  B.  the  brother  of  A. ; 
these  last  words  restrain  the  word  ^^heirs," 
to  mean  only  *^  heirs  of  the  body,"  be- 
cause it  is  impossible  that  A.  can  want  an 
heir  general,  whilst  he  has  a  brother,  (r) 
Adjudged  that  B.  took  only  an  estate  for 
life.     Judgment  for  the  plaintiff.     Lowe 
V.  Davies^M.  1729..  2  Ld.  Raym.  156l. 
X  Barn.  B.  R.  238.  2  Stra,  849.  Fitzg. 
112.  {a)  The  wocd  ^'  hcirs,^'  accompa- 
nied with  other  words  of  I'lmitation,  has 
been  held  to  operate  as  a  word  of  pur- 
chase, 10  Archer^s  Ca.  1  Co.  66.  Clark 


Nottingham  v.  Jennings,  1  P.  W.  25. 
Com.  Rep.  81.  Vide  aUo  Com.  Dig.  tit. 
DevisCy  (o.  5.)  4*28. 

337.  A  devised  his  real  estate  to  his 
sot^  F.  during  his  life,  remainder,  after 
his  decease,  to  his  eldest  son  that  should 
be  then  living,  remainders  over.  F.  suf- 
fered a  recovery,  and  declared  the  use  to 
himself  in  fee :  Held,  that  F.  took  only 
an  estate  for  life,  and  that  the  recovery 
was  bad.  For,  where  a  particular  estate  is 
expressly  given,  it  shall  not  be  altered  by 
any  implication  from  subsequent  words, 
especially  where  such  implication,  if  ad* 
roitted,  defeats  the  general  intention  of  the 
will.  Foord  v.  Foard^  H.  1730.  3  Bro. 
P.  C.  528.  Vide  Smith  v.  Clever,  2  Vern. 
60. 

338.  Devise  of  money  to  be  laid  out  in 
land,  in  trust  for  plaintiff,  and  the  heirs 
male  of  his  body,  to  take  in  succession 
and  priority  of  biiib,  with  remainders 
over:  Held,  that  a  should  not  take  an 
estate  tail,  but  for  life  only.  WIdte  r. 
Carter,  T.  1768.  2  Ed^n  366.  Amb.  670. 

339*  A.  devised  his  real  and  personal 
estate  to  his  wife  for  life,  remainder  to 
his  son  B.  and  his  issue,  lawfiilly  begot- 


V.  DaTy,Moo.  503.  2  Roll.  Ah.  4l7.(G.)   ten,  to  be  divided  as  he  shall  think  fit. 


pi.  7-  So,  the  words  *^  issue,''  or  **  issue 
male,'*  Vide  Luddington  v-  Kiroe,  T. 
Kaym.  203.  1  Salk.  224.  Backhouse  v. 
Wells,  1  Cq.  Ah.  184.  pi.  27.  Doe,  €z 
dem.  Barnard,  v.  Reason,  3  Wils.  244. 
Doe  V.  Collins,  4'T.  R.  294.  So  likewise, 
ss  in  the  present  case,  the  word  '^  heirs.'' 
or  *' heirs  of  the.  body,  &c."  have  been 
restrained  by  subsequent  ii^ords,  to  sig- 
nify a  particular  heir,  in  Doe  v.  Laming, 

S    Burr.  1100.  1  Bl.   R.    145.  Lisle   v, 

drey,  2  Lev.  223.     1  Ld.  Raym.  278 . 

Aligned  v.  Withers,  in  Ch.  cited  2  Burr. 

1107.    1  Ves.  150.    Fearne  Cent.  Rem. 

177.  Et  vide  the  opinion  of  Kenyan,  C  J. 

in  Denn  v.  Puckey,  5  T.  R.  306.   Vide 

etiam  Goodright  v.  Pullyn,Stra.  729«and 


and  if  he  should  die  without  issue^  n 
mainder  over :  Held,  an  estate  for  life 
only  in  B.  with  a  power  of  division,  and 
remainder  over,  good.  Hockley  v.  Ifov- 
bey,  E.  1790.  3  Bro.  C.  C.  82.  1  Ves. 
jun.  143. 

340.  Devise  of  all  the  residue  of  testae- 
tor's  estate,  both  real  and  personal,  to  A^ 
to  be  placed  out  at  interest,  until  21,  or 
marriage,  and  then  the  whole  with  acco* 
mulated  interest,  to  be  paid  to  her,  and 
for  her  own  use  for  life,  and  after  her 
decease  to  the  heirs  of  her  body  lawfully 
begotten,^  equally  to  be  divided  between 
them,  share  and  share  alike ;  and  in  de- 
fault of  such  issue,  or  in  case  of  the  death 
of  A.  before  21,  or  marriage,  then  over : 


note.  (6)  Vide  Chaldock  v.  Cowley,  Cro.  Held,  an  esute  for  life  in  A.  Jacobe  v. 


Jac.  695.  Morgan  v.  Griffiths,  Cowp.  234. 
Denn  v.  Shenton,  ibid  410.  Idle  v. 
Cooke,  1  P.  W.  71.  Porter  V.  Bradley, 


Amyat,  E.  1794.  4  Bro.  C.  C.  542- 
Viae  Long  v.  Laming  2  Burr.  1100. 
Wilson  V.  Vansittart,  Amb.  562.  Doe  ▼• 


J  T.  R.  143.  (c)  Vide  Webb  ▼.  Herring,  Applyn,  4  T.  R.  82. 
Cro.  Jac  415.  Parker  V.  Thacker,  3  Lev.       341.  A*  gave  B.  all  his  lands,  tens- 
70.    Tjrte  v.  Willis,  Ca.  temp.  Talb.  1. 1  meats,  and  messuages  whatsoever,  after 
Allen  V.  Spendlove,  1  Freem.  74.  Picker-  debts,  legacies  and  funerals  paid.    Ths 


log  V.  Towels^  Amb.  ^63.  ^tea  v.  (<egge, 


debts  being  char^ged  onify  contingently  oih 
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the  roa],  if  the  personal  estate  should  be 
deficient :  Held,  that  plaintiff  took'  only  a 
life  estate«  Merson  y,Blackm9re,  T.1742. 
2  Atk.  ^1.  Vide  Ridout  v.  Payne, 
S  Atk.  486.  and  notes ;  bat  where  a  gross 
sum  is  to  be  paid  out  of  the  lands,  it 
gives  a  fee  simple  to  the  devisee  of  those 
lands.  Vide  Doe  v.  Richards,  3  T.'R^ 
056.     Goodright  v.  Stocker,  5  T.  R.  13. 

342.  Devise  to  £.  M.  during  his  life 
only,  and  after  the  determination  of  that 
estate  to  the  said  E.  M.'s  lawful  issue 
mule,  and  the  lawful  issue  male  of  such 
hoirs,  tbs  eldest  always  of  such  sons  of 
the  said  C.  M .  to  be  preferred  before  tlic 
youngest  according  to  seniority  \n  age 
nnd  for  want  of  such  issue  in  £•  M.,  re- 
mainder over.  This  gives  E.  M.  an 
estate  for  life  only.  MandeviUe  v.  Car^ 
rick,  T.  1795.  3  Ridgw.  P.  C.352. 

343.  By  a  devise  of  "  my  copyhold 
estate  at  P«  now  under  lease,''  &c.  but 
not  specifying  for  what  interest,  an  es- 
tate for  life  only  passes.  Ptttiward  v. 
Prescotty  T.  1802.  7  Ves.  530. 

344.  A.  devised  ''  to  B.  my  farm  and 
lands  at  R.  to  him  and  his  heirs  and  as- 
signs, for  ever ;  and  I  also  give  to  B.  my 


rule  of  law  muft  prevail  against  the  ap- 
parent hypothetical  ioteotion  of  the  tes- 
tator. Doe  yd,  Crutchfield  v.  Peareey  £. 
1815.  1  Price  S53.  Vti^  Roe,  d.  Helling, 
»,  Yeud,  2  N.  R.  221.  Moore,  d.  Tagg, 
0.  Heaseman,  and  Gardner  «•  Sheldon, 
Vaugh.  262.  as  to  the  rule  that  express 
words  are  required  to  disinherit  an  heir. 
See  also  Right  v^  Sidebotharo,  Dougl: 
(730)  759.  Paice  v.  Canterbury  Arch- 
bishop, ;14  Ves.  369.  Pitman  v.  Stevens, 
15  Ves.  505.  Roe,  d.  Bates,  o.  Clayton, 
8  Eafet  147. 

S46«  Testator  devised  to  his  wife,  and 
after  her  decease,  to  the. heirs  of  her 
body,  share  and  share  alike,  and  in  de- 
fault of  issCie  to  be  lawfully  begotten  by 
him,  to  be  at  her  own  disposal.  A.  died, 
and  left  six  children  by  his  said  wife : 
Held,  that  the  wife  took  an  estate  fpjr 
life  only,  and  that  each  of  the  six  chit* 
dren  took  an  estate  in  fee  in  remainder^ 
as  tenants  in  common,  expectant  on 
the  determination  of  the  mother's  life- 
estate.  ^Chretton  y.  Hawardy  T.  1816. 
1  Meriv.  448.  Vide  6  Taunt.  94.  2  Marsh 
9.  S.  C. 

347.  Estates  were  devised  in  trust  to 


-farm,  and  manor  of  E."    B.  only   takes  I  sell,  and  divide  the    produce,    together 
an  estate  for  life  in  Aie  latter,  under  this,  with  the  personalty,   between  testator's 


devise.  Paice  v.  Canterbury  Archbiskopj 
T.  I8O7.  14  Ves.  364. 

345.  A  devise  introduced  by  the 
words  ^*  I  do  give  and  dispose  of  all  my 
worldly  goods,"  and  proceeded  by  a  de- 
vise immediately  following  those  words, 
of  a  manor  and  lands,  and  of  ^  the  perpe- 
tual advowson  of  H.  in  Leicestershire, 
and  my  manor  of  S.,  and.  all  my  lands  in 
M."  Held  not  sufficient  to  carry  a  fee 
in  the  lands  of  N.  to  a  devisee,  who  war 
one  of  three  residuary  legatees,  for  want 
of  words  of  inheritance  or  perpetuity ; 
and  that  he  only  took  an  estate  for  life  in 
the  lands  so  devised  ;  but  the  court  gave 
no  opinion  as  to  what  estate  he  took  in 
the  advowson*  holding,  that  even  if  he 
had  taken  a  fee  therein,  it  wopld  not  have 
altered  or  extended  the  effect  of  the  sub- 
aequeQt  devise  of  the  lands ;  but  that  the 


son  J.  and  his  daughter  A.,  wife  of  S., 
in  equal  moieties,  share  and  share  alike ; 
the  share  of  the  daughter  to  be  for  her 
sole  use,  and  in  case  of  the  death  of 
either  leaving  any  child  or  children,  in 
trust  to  stand  possessed  of  the  moiety  so 
given  to  J.  and  A.  to  the  use  of  such 
child  and  children,  when  they  should  at- 
tain 21,  equally  to  be  divided  between 
them,  if  more  than  one,  and  if  only  one, 
&c.  and  until  they  should  attain  21,  the 
money  to  be  invested  in  the  funds,  and 
the  interest  applied  for  maintenance ;  and 
if  either  J.  or  A.  should  die  without 
Issue,  then  that  the  survivor  should  take. 
J.  and  A.  were  only  tenants  for  life  of 
the  property,  with  such  limitations  over 
as  in  the  will  mentioned.  Farthing  v. 
Alien,  M*  1816.  2  Madd^SlO. 
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What  Words  will  create  a  Jmnt  Tetiakcy  ;  and  whai  Tenancy  in  CammM* 

V  HeylyH)  1  /ttk.  493.  Oioeit  v.  Owe^, 
£.  1738.  ibid.  424.  Heath  v.  Heath, 
H.  1740.  2  Atk.  122.  Howes  v.  Hashes, 
T.  1747.  3  Atk.  525.  Stones  v.  HturtUy^ 
M.  17 18.  I  Ves.  165.    Joliffe  v.  Ea^c, 

3  Bro.  C.  C.  35.    Campbell  o.  Campbell, 

4  Bro.  C.  C.  15.  Seely  v.  Jago,  1  P.  W. 
389*  Warner  v.  Hooe,  Pre.  Cb.  491. 
Gilb.  £q.  Rep.  146.  3  Ch.  Ca.  214> 
So  in  deeds  which  receive  their  opera- 
tion from  the  statute  of  uses.  Vide 
Rigden  v.  Vailiet,  E.  1751.  2  Ves.  252- 
3  Atk.  371.    Ooodtitle  o.  Stokes,  I  Wils. 

C.  B.  331.  SecuSf  in  common  iav  con^ 
veyances.     Stooeii  v.  ^eurtley,  Ri^dea 

D.  Vallier,— where  Ld.  Hardwicke  says, 
that  though  deedy  to  uses  «Qust  be  coa^ 
strued  like  common  law  conveyances,  as 
to  words  of  limitation,  yet  he  saw  no  barat 
in  construing  them  otherwise,  as  to  words 
of  regulation  or  modification  of  the  estate, 
as  the  words  ^^  equally  to  be  divided,^ 
are.  Vide  Stratton  ▼.  B^^T.  1787.  2 
Bro.  C.  C.  233.  Fisher  v.  Wiffg^  H. 
1700.  1  P.  W*  14.  was  the  case  of  a  sor* 
render  of  a  copyhold  to  the  use  of  A*  0« 
and  C.  and  their  heirs,  equally  to  be  di- 
vided between  them  and  their  heirs  re- 
spectively, and.  held,  a  tenancy  in  com- 
mon, by  reason  of  the  apparent  intent  of 
a  surrender  (by  two  Judges,  contra  Hott, 
C.  J.  who  thought  it  a  joint  tenancy.) 
That  case  was  determined  in  B.  R.  oa 
the  principle,  that  a  surrender  of  a  copy- 
hold is  not  to  be  construed  with  the  same 
strictness  as  a  common  law  conveyance, 
(as  said  by  Ld.  Hardwicke  in  Rigden  v^ 
Vallier,)  which  contradicts  the  ground  of 
decision  in  Idle  v.  Cook,  1  P.  IV.  70. 
unless  the  two  cases  can  be  reconciled 
upon  Ld.  ^ar£/i0tcA:e'5  distinction  between 
words  of  limitation  and  words  of  regula- 
tion. However,  in  cases  of  surrenders 
of  copyholds,  Fisher  v.  VVi^  seems  an 
acknowledged  authority.  Vide  Rigden 
o.  Vallier,  Goodtitle  9.  Stokes,  smra. 
Denn  o.  Gaskin,  Cowp.  660.  Ld.  JUard^ 
wicke  held,  that  the  construction  of  the 
words  in  I.  B.'s  will  ^^as  his  sisters 
severally  die,'*  is,  that  the  sisters  sboald 
take  as  tenants  in  common,  and  not  as 
joint  tenants.  Sheppard  ▼•  Cribhonsj  M. 
^^[742. 2  Atk.  441.  Vide  Heatbe  o.  Heathe, 
ibid.  123. 

366.  A.  devises  his  estate  at  B.  to  the 
husbands  of  his  two  daughters,  and  to 
their  heirs,  and  in  default  of  sucb,  to  be 
equally  divided  among  bis  other  chiK 
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the  one  moiety  whereof  having  lapsed  by 
the  death  of  one  of  the  devisees  in  the 
life  of  the  testator.  For  this  reason, 
though  the  surviving  nephew  shall  have 
the  whole  for  his  life,  a  moiety  of  the  in- 
heritance, expectant  upon  the  surviving 
nephew's  death,  shall  descend  to  the  tes- 
tators heir  at  law,  and  the  other  moiety 
of  the  fee  shall  go  to  the  surviving  ne- 
phew's heir  ;  and  his  Lordship  said,  that 
if  the  bar  were  not  satisfied  with  this 
opinion,  he  would  take  time  to  consider 
of  it ;  but  it  seems  his  Lordship  deli- 
vered his  thoughts  with  so  much  clear- 
ness, that  both  sides  acquiesced,  and 
thereupon  decreed  as  above,  {hi)  This 
decree,  upon  appeal  to  the  Lords,  was 
affirmed.      Barker  v.    Giles^  T.   1725. 

2  P.  W.  280.  Sel.  Ch.  Ca.  17.  9  Mod. 
157.  3  Bro.  P.  C.  297-  [a)  Vide  Pring 
T.  Clay,  2  Ch.  Rep.  187.  Humphries  v. 
Taylor,  Amb.  136.  Dowset  r.  Sweet, 
ibid.  175.  Freewin  v.  Rolfe^  2  Bro. 
C.  C.  220.  Baldwin  v.  Johnson,  3  Bro. 
C.  C.  455.  (6)  Vide  Bindon  v.  Ld.  Suf- 
folk, 1  P.  W.  96.  .  Hawes  v.  Hawes, 

3  Atk-  524.  1  Ves,  1^4.  Stringer  ».  Phi- 
lips, 1  Eq.  Ab.  292.  Trod  »•  Downes, 
2  Atk.  304.  Rose  v.  Hill,  3  Burr.  1881. 
Stones  r.  He'urtley,  1  Ves.  165.  Wilson 
V.  Bayly,  5  Bro.  P.  C.  388.  Perkins  v. 
Baynton,  1  Bro.  C.  C.  118.  Armstrong 
».  Eldridge,  3  Bro.  C.C.  215. 

S6S^  Devise  to  trustees  and  their  heirs, 
in  trust  for  A.  for  life  v  remainder  to  her 
children  by  her  then  husband,  in  trust, 
that  they  shall  receive  the  profits  thereof 
when  they  come  of  age.  A.  had  then 
one  child  ;  and  four  years  afterwards  the 
testator  made  a  codicil,  by  which  he 
changed  one  of  the  trustees  in  the  will, 
and  confirmed  all  the  devises  therein ; 
end  then  A.  had  two  children  more,  who 
died  :  Held,  the  children  had  an  estate 
in  fee,  as  tenants  in  common.  Bateman 
v.  Roacky  1725.  9  Mod.  104. 

364.  It  has  been  held,  that  in  a  case 
of  a  devise  of  the  same  thing  to  A.  at  the 
beginning,  and  to  B.  at  the  end,  of  a  will, 
thev  shall  take  as  joint  tenants.  Ulrich 
v.  Litchfield^  T.  1743.  2  Atk.  373.  Vide 
Bennet's  Ca.  Cro.  Eliz.  9.  Coke  v. 
Bullock,  Cro.  Jac.  49.  3  Leon.  11.  Wal- 
lop r.  Darby,  Yolv.  210.  Harg.  Co.  Lit. 
112.  b.n.  1.  Ridout  V.  Paine,  8  Atk.  493. 

363.  In  cases  of  wills,  the  words 
"equally,'*  or  "equally  to  be  divided," 
maku  a  tenancy  in  common.    Vide  Prince 
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4rMi.  The  two  husbauds  take  a  joint 
•state  la  fee.  Pickering  v.  TotoerSf  T. 
17  ^B.     1  Eden  142. 

367,  Devise  of  profits  of  land,  in  trust 
for  testator's  sij  younger  children,  to  be 
distri hated  amongst  theoi  in  joint  and 
equal  proportions ;  held  a  tenancy  in 
coinmou.  HUricke  v.  Mttricke^  M.  1767* 
Amb.  G56. 

3G8.  Testator  devised,  that  in  case  of 
failure  of  issue  descending  from  himself 
aad  his  wife,  a  trustee  and  his  heirs 
should  stand  seised  of  freiehold  lands,  for 
th«  use  and  benefit  of  B.  W.  and  his 
children,  share  and  share  alike,  at  his 
disposal*  B.  W.  died  in  testator's  life- 
^ttme :  Held,  that  the  children  of  B.  W. 
took  the  entire  interest  in  those  lands  as 
tenants  in  common.  Hayes  v.  Ward^  £. 
1788.     XRidgw.  P,  C.  85. 

369.  M«  W.  by  will,  devised  certain 
estates,  in  tiust  to  pay  5000/.  between 
his  two  daughters,  or  to  the  survivor  of 
them,  and  to  be  secured  to  them  for  life, 
then  to  their  first  and  other  sous  in  tail, 
then  to  tbeir  respective  daughters  in  tail ; 
with  cross  remainders  if  tliere  should  be 
no  issue,  then  to  his  two  sisters,  or  the 
survivor  for  life,  and  their  sons  and 
daughters  in  tail,  with  remainder  over ; 
and  he  gave  all  the  rest  of  his  fortune, 
real  and  personal,  to  his  daughters, 
share  and  share  alike»  subject  to  debts, 
&c.    The  testator  died,  leaving  his  wife  [1816.    ;2  Meriv.  70. 


surviving:  Held,  a  joint-tenancy  for  life^ 
with  several  remainders^  the  words  of  se* 
verauce  being  confined  to  the  subsequent 
limitations.  Folkes  v.  Weetern^  £.  1804. 
9  Ves.  456. 

g79.  Aresidpe  was  bequeathed  to  two; 
they  take  a  joint  interest,  but  an  agree<» 
ineut  for  a  severance  may  bo  inferred 
from  their  dividing  the  property  as  receiv- 
ed. Crook  v.  De  Vandes,  T.  isOS.  1 1 
Ves.  330.  Vide  Jackson  v.  Jackson,  7 
Ve»».  b3b.     9  Ves.  591. 

37 i.  Devise  to  the  devisor's  wifo  for 
life,  and  after  her  decease,  unto  and 
among  all  and  Qsenf  their  children,  in 
such  manner  and  proportions  as  she 
should  in  her  life  or  by  her  will  uppoint, 
empowering  her  to  sell  and  receive  the 
interest  fur  life,  and  appointing  after  her 
decease  both  principal  and  interest,  to 
and  among  their  children,  in  such  pro- 
portions as  aforesaid*  All  the  children, 
died  in  the  life-time  of  their  mother,  who 
never  made  an  appointment :  Held,  that 
they  wel-e  entitled  as  tenants  in  commoa 
to  several  estates  of  inheritance.  Castor^ 
ton  v.  Sutherland  J  £.  1804.  9  Ves.  44G. 
Vide  Reade  v.  Reade,  5  Ves.  744.  Smith 
V.  Camelford,  2  Ves.  jun.  G98.  Cox  o. 
Chamberlain,  4  Yes.  631. 

372.  Devise  to  A.  andB.  ^  betweea 
them.''  These  words  constitute  a  tenan- 
cy in  common.    Lashbrook  v.  Cock,  M. 


DEVISE   IX. 

Of  Devises  by  Implication. 


573.  A.,  a  copyholder,  devised  bis 
lands  to  I.  S.  (a  stranger)  for  twenty  years 
after  the  death  of  his  wife,  to  raise 
portions  for  his  younger  children.  Per 
Lord  Chancellor,  where  such  a  devise  is 
made  to  the  heir,  there  an  estate  shall 
arise,  to  the  wife  by  implication,  but 
where  it  is  devised  te  a  stranger  (a)  as 
in  this  case,  there  in  the  mean  time  it 
shall  descend  te  the  heir.  Fawlkener  v. 
Fawlkemer^  M.  1681.  I  Vern.  22.  {a)  A 
stranger  is  butjldei  commissariusy  quoad 
the  profits  of  that  part  of  the  real  estate 
which  are  devised  from  him.  Oilb.  Cb. 
Rep.  270. 

374.  An  estate  by  implication  cannot 
be  against  the  plain  intent  of  the  party 
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eipressed  in  his  will.  Smith  v.  Clever^ 
E.  16S8.  2  Vern  60.  Manning's  Ca. 
8  Co.  94.  Vide  Foord  v.  Foord,  3  Bro. 
P.  C.  528.  • 

375.  «  I  devbe  to  my  wife  600/.,  to 
be  paid  to  W.  in  full  for  the  purchase  of 
lands  already  settM  on  my  wife,  for  life, 
for  her  jointure."  The  lands  were  not 
settled,  and  a  queelion  arose,  whether  a 
life  estate  should  pass  to  the  wife :  Held, 
that  this  b  no  devise  of  the  lands,  for 
.the  testator  has  declared,  that  he  has  al- 
ready  settled  the  lands  oo  his  wife  (which 
is  a  mistake,)  and  this  caooot  be  expound- 
ed a  devise  to  the  wife  by  implication.-^ 
WHghtY.  Wivelj  T.  1689.  >Ley.  259. 
2  Yent.  56. 
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376.  No  estate  raised  by  inipiicatioo 
in  a  wiWf  can  destroy  an  express  estate, 
as  where  a  devise  was  to  A.  for  life,  re- 
mainder to  hb  first  son,  and  so  to  every 
other  son  in  tail  male,  and  for  want  of 
issue  male  of  A.,  remainder  over ;  this 
gave  no  estate  tail  in  A.  by  implication. (a) 
Banifidd  v.  Fopham,  H.  1702.  1  P.  W. 
54.  Salk.  236.  2  Vern.  427.  449.  In 
Allanson  r.  Clitherow,  1  Ves.  26.  it  is 
said  this  case  is  wrong  reported  by  Sal- 
keld.  (a)  The  cases  on  this  subject  are 
collected  in  Robinson  v.  Robinsoni  1 
Burr.  44,  Vide  Allnnson  v.  Cliiherow,  1 
Ves.  24.  Lethieuilier  v.  Tracey,  8  Atk. 
784.  Evans  v.  Astley,  3  Burr.  1570. 
Doe  V.  Applyn,  4  T.  R.  82.  Hay  v.  Ld. 
Coventry,  3  T.  R.  83. ;  from  all  Which 
cases  it  seems  no  general  rule  is  laid 
down  in  the  construction  of  words  of 
this  kind,  but  that  courts  both  of  law 
and  equity  consider  the  raising  estates 
by  implication,  as  depending  upon  such 
implication  bein.i*  necessary  to  effectuate 
the  general  manifest  intention  of  the  tes- 
tator. Vide  Att.  Gen.  ».  Sutton,  1  P.  W. 
754. 

S77«  Where  an  estate  is  created  by  im- 
plication, it  must  be  a  necessary  implica- 
tion, (a)  as  in  case  of  a  devise  to  the 
heir  after  the  doath  of  the  wife,ihe  wife 
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shall  take  an  estate  for  life  by  implica- 
tion, because  it  is  plain  the  testator's  in- 
tent was,  that  the  heir  should  not  have  it 
till  after  her  death.  Anon,  T,  1703.  2 
Freem.  270.  {a)  It  has  been  settled  by 
many  anthorities  in  the  books,  viz.  13 
Hen.  7.  7.  T.  Jo.  98.  2  Lev.  207-  1 
Vent.  203.  Vaugh.  259.  (Gardner  «. 
I^heldon)  that  nothing  less  than  a  neces- 
sary implication  could  entitle  the  wife  to 
an  estate  for  life ;  and  the  known  diversity 
is,  where  "  I  devise  lands  to  my  heir  after 
the  death  of  my  wife,"  this  is.  a  devise  by 
implication  to  her  for  life ;  but  if  "  I  de- 
vise lands  to  my  secSnd  or  third  son  after 
the  death  of  my  wife,"  this  is  no  devise  by 
implication  to  her,  but  the  lands  during 
her  life  shall  descend  to  the  eldest  son  as 
lieir.  Diet*  arguendo  in  Willis  v.  Lucas^ 
T.  1718.     iP.  VV.  473. 

378.  A  devise  of  lands  to  the  heir  af- 
ter the  death  of  the  wife,  by  a  necessary 
implication,  gives  an  estate  for  life  to  the 
wife;  otherwise  where  the  devise  is  to 
H  stranger.  City  of  London  v.  Oarway^ 
H.  17O6.    2  Vero.  572.  ' 

S79*  A.  de^'ised  a  college  lease  to  his 


Wife  for  life,  remainder  to  his  sod,^  she 
paying  10/.  per  ann,  to  the  son  during  her 
life.  The  son  died  in  her  life-time.  This 
devise  is  an  implication,  that  the  widow 
shall  keep  the  term  on  foot,  and  the  rent 
shall  continue  to  the  son's  executor  dur- 
ing her  life.  Lock  v.  Lock^  JV1. 1710.  2 
Vern.  ^G^ 

380.  Where  an  entail  is  created  by  im- 
plication, it  is  ever  in  favour  of  the  heir 
at  law,  to  whom  no  estate  being  given  by 
the  willy  so  as  to  enable  hhn  to  take  1^ 
purchase,  and  there  being  a  necessity,  if 
he  tidces  at  all,  of  his  taking  by  descent, 
in  order  to  support  the  intention  of  the 
testator  that  the  heir  should  take,  the  law 
creates  by  implication  an  estate  tail  in  the 
ancestor  to  vest  it  in  the  issue  by  desceot. 
Per  Parker^  C.  Target  v.  Groaml,  or 
Grants  E.  17I8.  1  P.  W.  432.  Gilb. 
Eq.  Rep.  149.     10  Mod.  402. 

381.  I.  S.  had  three  sons  and  a  daugh- 
ter, A.,  B.,  C.  and  D.,  and  being  seised  in 
fee  of  land,  devised  it  by  will  to  C,  his 
youngest  'son,  for  life,  be  or  his.  heirs 
paying  10/.  per  ann,  each,  4e  A.,  6.  and 
O.,  and  after  the  death  of  C.  and  his  wife, 
then  it  was  to  go  to  the  sons  and  daugh- 
ters of  C,  equally  to  be  divided  between 
them.  C.  died,  living  his  wife,  who  en- 
tered, conceiving  it  a  devise  by  implica- 
tion to  her  for  her  life ;  the  heir,  suppos- 
ing the  land  not  disposed  of  by  the  will, 
during  the  intervening  time  between  the 
death  of  C.  and  the  death  of  his  wife, 
brought  his  ejectment  at  law. — Ld.  Ch. 
was  of  opinion,  that  the  wife  ought  to  have 
an  estate  for  life  by  implication,  the  heir 
at  law  being  excluded  by  the  annuities, 
but  he  directed  an  issue  at  law,  as  the  will 
was  ill-penned.  Willis  v.  Lueos,  T.  1718. 
1  P.  W.  472.     10  Mod.  416. 

382.  A.  devised,  that  if  W.,  the  eldest 
son  of  the  testator,  should  happen  to  die 
without  issue,  that  then,  and  not  other- 
wise, after  W.'s  death,  he  devised  it  over 
to  his  son  R.  and  his  heirs :  Held,  that 
W.  took  an  estate  tail  by  implication. — 
Walter  v.  Drew,  T.  1723.  Com.  Rep. 
372.  Et  vide  Doe,  ex  dem.  Ellb,  o.  El- 
lis, 9  East  S82.     S.  P. 

383.  A.  by  will  devised  thos,  ^  If  my 
daughter  depart  this  life  without  issue  of 
her  body  living  at  her  decease,^*  These 
words  do  not  give  the  daughter  an  estate 
tail  by  implication,  but  to  the  issue  Hving 
at  her  decease  an  estate  tail  by  purchase. 
Lethieuilier  v,  Tracev,  E.  1754,    3  Atk. 
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Of  Devises  by  Imjpiication  ; — and  on 

784.  Amb.  204.  220.  Vide  Robinson  v.  i 
Robinson,  3  Atk.  736.  739.  and  note. 
Vide  etiam  Bigge  v.  Bensley,  1  Bro«  C. 
C.  190.  where  Ld.  Thurlow  »^dy  ibAi  to 
call  '^  dying  without  leaving  issue,"  the 
natural  sense  of  ^'  dying  without  issue''  is 
agiunst  ell  the  cases,  and  there  were 
fifty-seven  on  that  point. 

384.  The  court  implied  a  gift  to  A.  and 
her  issue,  with  coutingent  limitation  over. 
Bibin  v.  Walker,  T.  1768.  Amb.  661. 

385.  A.  devised  to  B.  for  nfe  an  estate, 
which  he  supposed  he  had  a  power  to 
dispose  of,  but  in  fact  had  not  ;  he  like- 
wise gave  a  life  interest  in  other  estates 
to  B. ;  B.  claimed  the  first  estate  under 
an  old  entail  :  Held,  not  an  implied  con- 
dition. Cully.  Ha^yT.  1773*  Amb.  727. 

386.  W  here  the  issue  cannot  take  but 
through  the  father,  there,  llfough  the 
father  has  qnly  an  estate  for  life,  given 
him  by  express  words,  yet  he  must,  by 
necessary  implication,  to  effectuate  the 
intention  of  the  devisor,  take  an  estate^' 
tail  to  convey  that  estate  to  his  issue. 
MandevUle  v.  Carrieky  T.  1795.  3  Ridgw. 
P:  C.  365.  . 

387.  Devise  after  the  death  of  devisor's 
wife  :  if  the  devisor  is  heir,  the  wife 
takes  a  life  estate  by  implication,  other- 
wise not.  Upton  V.  Ld,  Ferrer Sy  £.  1801 . 

^  Ves.    806.     Vide  Gardner  v.  Shelden, 
Vaugh.  259,  ' 

388.  No  devise  by  implication  can 
arise  from  the  riieris  recital  of  an  errone- 
ous conception  of  a  right ;  but  where 
there  is  a  devise  to  B.  after  the  death  of 
A.,  and  B.  is  the  heir  at  law^  it  creates 
an  estate  for  life  in  A.  by  necessary  im- 
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plication,  though  not  disposed  of,  as  the 
heir  cannot  take  during  A.'s  life.  So  as 
to  precatory  words,  which  in  equity  have 
been  held  imperative,  where  th6  object 
and  subject  are  certain,  those  are  cases 
of  trust  raised  either  out  of  the  disposi- 
tion of  an  interest,  or  out  of  what  amounts 
to  a  Qirection  to  elect ;  where,  for  inr 
stance,  personal  property  is  given  to  a 
man  for  ever,  with  words  of  request  to 
that  person,  to  give  upon  his  death  de- 
finite ascertained  parts  to  definite  ascer- 
tained objects,  a  trust  arises^  as  it  is  de- 
clared what  is  to  be  given,  and  to  whom, 
which  however  may  by  considered  rather 
a  strong  decision.  So  if  personal  or  real 
estate  is  given  to  A.,  with  an  expression 
of  hope  and  trust,  that  he  will  give  at 
his  death  property  of  his  own  to  B.,  that 
is  an  impei-ative  trust  upon  express  con- 
dition. So  where  there  is  a  devise  to  the 
heir,  after  the  death  of  the  devisor's  wife, 
the  wife  shall  take  an  estate  for  life  by 
necessary  implication;  but  no  implication 
arises  for  her  upon  such  a  devise  of  ano- 
ther man's  estate,  through  the  medium^  of 
election.  Dashtoood  v.  Feyiany  £.  1811. 
18  Ves.  27.  40.  48. 

389*  Testator  gave  A,  for  his  life  an 
annuity  of  20/.,  to  be  paid  out  of  his 
freehold  estate  at  W.  He  then  gave  the 
rents  of  certain  houses  to  B.  for  her  life, 
and  to  C.  for  her.  life  he  gave  another 
house,  with  10/.  a  year.  All  the  residue 
of  his  estate  and  effects,  after  the  death 
of  A.,  B.  and  C,  he  gave  to  D.  Ilelcj, 
that  no  estate  for  life  in  the  residue  pass- 
ed  by  implication  to  A.,  B.  and  C.  Dtfef 
V.  Dyer  T.  18X6.  I  Meriv.  414. 
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390.  Lands  were  limited  to  the  second 
son  in  fee,  provided  that  if  the  eldest 
son  should  die  without  issue,  the  second 
son  should,  within  six  months  after  the. 
death  of  his  elder  brother,  pay  1^00/.  to 
his  sister,  or  in  default  there.of,  that  the 
lands  should  go  to  the  sister  and  her 
heirs.  The  eldest  son  died  without  Issue  ^ 
the  sister  died  before  the  day  of  pay- 
ment, and  the  second  son  refused  to  pay 


the  1500/.  Decreed  that  the  hcir^  ancT 
not  the  executor  of  the  sister,  should 
have  the  benefit  of  the  devise  over.  Wiw 
Chelsea  v.  Wentwortky  T.  1686.  1  Verui 
402.  Notey  Ld«  Ch.  said,  that  to  relieve 
in  such  cases,  would  be  to  destroy  the 
known  and  common  difference  between  a 
limitation  and  condition. 

391.  Tesutor  devised  lands    to  trus- 
tees and  their  heirs,  in  trust  to  receive 
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the  rents  till  the  testator^s  son  attained 
Sly-and  to  pay  one  third  to  his  wife,  and 
out  of  the  other  two  thirds  to  raise  por- 
tions for  his  daughters,  and  he  then  de- 
vised the  lands  to  bis  son  when  21,  in 
tail,  with  remainder  over.  The  son  died 
before  ^1  without  issue,  and  the  mother, 
who  survived  him,  died  before  such  time 
as  the  son  would  have  attained  21.  The 
remainder  over  is  good,  though  the  son 
idled  before  'il.  Lcvet  v.  Needhaniy  E. 
1690.  2  Vern.  138. 

592.  Land  was  devised  to  A.  for  life, 
remainder  to  B.  in  fee,  paying  severtil 
legacies  within  a  limited  time,  and  if  he 
failed,  with  like  remainder  over  to  C,  he 
paying  the  legacies.  Upon  a  bill  by  B., 
the  court  gave  leave  to  cut  down  timber 
to  pay  the  legacies,  though  opposed  by 
the  tenant  for  life,  and  C.  the  last  devisee 
in  remainder,  B.  making  satisfaction  to 
A.  for  breaking  the  ground,  carriages,  &c. 
Claxton  V.  Claitony  T.  1690.2  Vern.  152. 
Pro.  Ch.  15. 

393.  On  a  devise  of  lands  made  **  to, 
xtty  daughter  A.  and  her  heirs,  trpon 
condition  that  she,  at  or  before  21,  do 
consent  to  marry  B.  Provided  that  in 
case  she  shall  refuse  to  marry  B.  at 
or  before  21,  or  in  the  mean  time  shall 
marry  any  other  person,  the  said  be- 
quest shall  be  void  :''  Held,  that  if  B. 
die  without  requiring  A.  in  marridge, 
she  shall  have  the  estate,  although  she 
afterwards  marry  before  21,  notwith- 
standing the  testator,  by  a  subsequent 
clause  in  his  will,  had  declared,  "  that  A. 
shall  not  have  the  estate  if  she  do  not  marry 
B.,"  for  the  latter  clause  referring  to  the 
same  matter,  and  being  in  a  will,  shall 
not  be  taken  in  a  larger  sense  than  the 
proviso  itself. rAflniat  v.HofcellyT.  l691. 
4  Mod.  er.  Holt  225.  1  Saik.  170.  Skiu. 
301.319.  2  Eq.  Ah.  361. 

394.  If  a  devise  be  made  of  land  to  A, 
the  eldest  son  of  the  testator,  for  50 
years,  if  he  should  so  long  live,  to  com- 
mence after  the  death  of  the  testator,  re- 
mainder to  the  heirs  male  of  the  body  of 
the  said  A.,  and  for  want  of  such  issue 
remainder  over ;  the  remainder  to  A. 
is  void,  for  it  is  contingent,  and  has  only 
an  estate  for  years  to  support  it.  Goad- 
right  v.  Cormshj  H.  l693.  4  Mod.  266. 
]  Salk.  220.  1  Ld.  Faym.  3.  Holt  227. 
Comb.  254.  Skin.  408.  12  Mod,  52. 

395.  A  devise  of  lands  was  made  to 
t\m  eldest  danghter,  paying  100/.  to  the 
second  daughter^  and  lOOl.  to  the  third 


daughter,  &c.  and  if  the  eldest  dairglit«f 
did  not  pay  the  100/.  to  the  second 
daughter  by  such  a  day,  then  he  devised 
the  lands  to  the  second  daughter^  she 
pay  in?  her  sisters*  portions  by  such  a  day  ; 
and  if  she  did  not  pay,  then  he  devised 
the  lands  to  the  third  daughter,  &c.  Re« 
solved  that  this  was  not  in  the  nature  of  a 
mortgage,  to  be  redeemable  aAer  the  time 
of  payment  was  over,  but  that  the  eldest 
daughter,  nq|  paying  at  the  time  appoint- 
ed, the  second  daughter  should  have  the 
land ;  and  the  eldest  had  no  relief. — 
Man^s  Ca.  M.  1695.  cited  2Frcem.  306. 
2  Kq.  Ab.  361.  pi.  4. 

396.  A  man  possessed  of  a  term,  de- 
vised it  to  an  infant  en  ventre  samettj  if 
it  should  be  a  son ;  but  if,  being  a  son, 
he  should  die  during  his  minority,  then 
testator  devised  it  to  his  grandson ;  tes- 
tator then  died,  leaving  his  wife  execih 
trix,  aAd  afterwards  the  child  was  boni, 
and  proved  a  daughter.  Adjudged,  upon 
a  special  verdict,  without  argument,  that 
the  executrix,  and  not  the  grandson, 
should  have  the  term,  because  the  grand- 
son was  not  to  have  it  but  upon  a  prece- 
dent contingency,  viz.  the  birth  of  a  son, 
and  his  dying  in  his  infancy,  which  con- 
dition must  be  first  performed,  and  it  ap- 
pears plainly  that  the  intent  of  the  testa- 
tor was,  that  he  should  not  have  it  othei^ 
wise.  Grascot  v.  Warren,  T- 1697.  12 
Mod.  128. 

397*  One  devised  land  to  his  son  by 
his  second  wife,  in  tail  male,  remainder 
to  his  eldest  son  by  his  first  wife,  provi- 
ded that  if  the  land  should  come  10  bis 
eldest  son,  then  be  er  his  heirs  should 
pay  1000/.  to  the  testator's  daughter 
within  four  mouths  after  the  estate  should 
come  to  him  or  them,  and  in  default  of 
fiayment,  the  trustees  to  enter  and  raise 
the  money.  The  son  by  the  first  wife 
died,  leaving  a  son.  The  son  by  the  se- 
cond wife  died  without  issue.  Though 
the  estate  never  came  to  the  eldest  son 
by  the  first  iinfe,  he  dying  in  the  life  ef 
his  half  brother,  yet  by  the  proviso  that 
the  eldest  son,  or  his  heirs,  should,  within 
four  months  aAer  the  estate  came  to  him 
or  them,  pay,  &c,  the  land  was  held  liable 
to  pay  the  1000/.  Hodey  v.  BoM^  M. 
1698.    2  Vern.  359. 

398.  M.  devised  his  hind  to  I.  S.  pay- 
ing 1000/.  to  his  heir.  I.  S.  made  de- 
fault, and  the  heir  entered  and  recovered, 
yet  the  court  relieved  the  devisee  en 
payment  of  princii^aly  interest,  and  coala. 
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SarnarJision  y.  Fane,  M .  I699«  2  Vera. 
.^66.  Et  Grimston  v.  Ld.  Bruce,  M.  1707. 
1  Salk.  156.  2  Vern.  595.  S.  P.  where 
the  court  relieved  the  devisee  agaiust 
the  entry  of  the  heir,  saying  they 
will  always  relieve  where  compensation 
can  be  given  for  the  breach  of  a  con- 
dition. 

399.  A .  devised  his  land  to  I.  S.,  if  tes- 
tator's son  should  die  without  issue,  and 
before  21.  The  son  died  under  21 ,  but 
left  issue. — I.  S.  shall  have  •the  land. 
Jenning  v.  HUlicr,  cited  in  Bp,  of  Oxon 
V.  Leighton,  T.  1700.  2  Vern.  377.  Vide 
Saul  r.  Gerard,  3  Cro.  Eliz.  525. 

400.  A.  made  a  lease  to  6.  for  21 
years,  for  payment  of  his  debts  and  lega- 
cies, and  At  the  same  time,  by  will,  taking 
notice  of  the  lease,  devised  his  lands, 
After  the  expiration  of  the  lease,  to  C, 
and  made  U.  his  executor.  A.  lived  12 
years  after,  and  paid  all  bis  debts  him- 
self, and  the  personal  estate  being  suffi- 
cient to  pay  the  legacies,  C.  brought  his 
bill  to  have  the  lease  delivered  up,  the 
trusts  being  performed  ;  but  it  was  dis- 
missed, the  reversion  of  the  term  only 
being  devised  to  him.  Bnshnell  v.  Par* 
soTiSfM.  1703.  Pre.Ch.2I8.  FirfeCromp- 
ton  V.  North,  1  Ch.  €a.  196.  and  1  Bro. 
C.  C.  89.  cited. 

401.  A.  seised  in  fee,  devised  Black- 
acre  to  A.  for  life,  and  devised  to  B.  all 
his  lands  not  before  devised,  to  be  sold, 
and  the  money  to  be  divided  among  his 
yonnger  children.  A  question  arose 
whether  the  reversion  of  Blackacre  pass- 
ed by  the  devise  ef  **  all  bis  lands  not 
before  devised."  Ld.  Keeper  referred 
this  case  to  C  B.  and  the  Judges  certi- 

.  fied,  that  the  reversion  was  well  devised. 
Ld.  Keeper  was  clear  in  the  same  opi- 
nion, and  decreed  accordingly.  Rooke  v. 
Rooiie,  H.  1703.  2  Vern.  461.  Pre.  Ch. 
202.  1  Freem.  519*^  Vide  Willows  v.  Ly- 
cot,  2  Vent.  285.'  Cook  v.  Gerrard,  1 
Lev.  212.  Haws  v.  Cony,  Cro.  Eliz. 
159.  Kingsman  v.  Kingsman,  2  Vern. 
560.  Chester  v.  Chester,  3  P.  W.  66.  Ri- 
dcut  V.  Pain,  3  Atk.  486.  1  Ves.  11.  Cole 
V.  ilawlinson,  1  Bro.  P.  C.  108.  Atkins  v. 
Atkins,  Cowp.  808.  Vide  etiam  Heley  v. 
Heley,  3  Mod.  228.  which  seems  amtroj 
but  has  since  been  denied.  Vide  tamen 
Strong  V,  Teatt,  2  Burr.  912. 

402.  Land  was  devised  to  tbe  heir  at 
law,  paying  a  sum  of  money  to  B.  Held, 
that  paying  in  this  case  did  not  make  a 
condatiuni  because  no  one  could  enter 


for  the  condition  broken,  except  the  de* 
visee  himself;  but  it  would  be  a  trus^ 
upon  the  land  for  raising  the  money,  and 
if  a  purchaser  had  notice  of  the  will,  he 
would  be  afiected  by  it.  A  devise  to  a 
stranger,  paying  idyl,  to  A.  makes  a 
condition,  and  the  heir  may  enter  for 
the  breach  of  it,  but  when  he  has  enter- 
ed, he  shall  be  a  trustee,  so  far  as  to  se- 
cure the  1001.  Anon,  H.  1704.  2  Freem. 
278. 

403.  A.  devised  lands  to  trustees  to 
convey  to  his  eldest  daughter,  in  case  she 
should  pay  6000/.  among  her  sisters 
within  six  months ;  and  if  not,  he  gave 
the  like  pre-emption  to  each  of  his  other 
daughters.  Tbe  money  not  being  paid 
within  the  time,  equity  will  not  enlarge 
it.  Master  r,  9Villoughby,H.  1705.  iBro. 
P.  C.  125.  Vide  Woodman  v.  Blake,  2 
Vern.  222.  S.  C. 

404.  If  a  devise  be  made  to  the  heir 
at  law,  paying  certain  legacies,  and  for 
default  thereof,  remainder  over  ;  the 
lieir,  until  defeult,  is  in  by  descent,  and 
the  Soiher'^  interest  is  by  way  of  execu* 
tory  devise,  itnon.  M.  1705.  6  Mod.  241. 
Vide  Pell  v.  Brown,  Cro.  Jac.  590.  Saut 
V.  Gerard,  3  Cro.  Elia.  525.  Noy,  64. 
Mo.  422.  Sed  vide  Gilpin's  Ca.  Cro. 
Car.  161.  Britain  v.  Charnock,  2  Mod. 
^6.  Emerson  v.  Incbbind,  2  Ld.  Rayro*. 
728.  Allen  v.  Heber,  2  Bl.  Rep.  22. 
Str.  1270.  Newton  v.  Bennet,  1  Bro. 
C.  C.  135.  Pow.  on  Dev.  433.  3  Com.* 
Dig.  r<  Heotje."  {K)  In  the  prindpal  case 
Ld.  Holt  said|  it  is  hard  to  maintain, 
either  by  use  or  devise,  a  remainder  to  a 
stranger,  after  a  present  fee  to  one  who 
is  not  heir  at  law.  If  the  intention  of  a 
testator  be  ever  so  apparent,  the  heir  [at 
law  will  inherit,  unless  the  estate  is  com- 
pletely  disposed  of  to  another  person. 
Den  V.  Gaskin,  Cowp.  661. 

405.  A.  having  two  daughters,  B.  and 
C,  devised  fce-silnple  lands  to  B.,  and 
other  lands  of  which  he  was  tenant  in 
tail,  to  C.  If  6.  will  claim  a  share  of 
the  intailed  lands  under  tbe  iettiement, 
she  must  (quit  the  fee-simple  lands  ;  for 
the  testator  disposed  of  his  whole  estate 
amongst  his  children,  when  be  had  the 
power  to  cut  off  the  intail,  and  therefore 
what  he  gave  them  was  upon  an  implied 
condition,  that  they  should  release  to 
each  other.  Nojfi  v.  Mordaunt,  H.  170i« 
2  Vern.  581.  Pre.  Cb.  265.  Gilb.  Eq. 
Rep.  2.  S.  C.  The  rule,  that  he  who 
cakes  under  a  will  cannot  dispute  any 
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part  of  it,  is  said  to  hold  only  where  an  |  not  vested.    Carter  v.  BUtsoe^  IL  1708. 
estate    is    specifically  given  away  from  2  Vern.  &17,  Gilb.  £q.  Rep.  11.    Pre. 


specifically  given  away 
him,  and  that  it  should  be  confined  to 
simple  devises  of  inheritance,  and  not  to 
take  place  where  there  are  limitations. 
Vide  Forrester  v.  Cotton,  Amb.  388.  1 
Eden  532.  Jenkins  v,  Jenkins,  Belt 
Supp.  to  Yes.  250. 

406.  A.  devised  a  farm  to  B.  for  life, 
and  after  some  legacies,  devised  all  other 
his  personal  estate,  lands,  tenements,  and 
hereditaments,  not  before  devised,  to  C. 
Decreed,  that  the  reversion  of  the  farm 
should  pass  by  the  general  devise  to  C. 
Kingsman  v.  Kingsnany  T.  1706.  2 
Vern.  560. 

407*  A.  seised  of  a  reversion  expec- 
tant on  an  estate  for  life,  devised  it  to  B., 
afterwards  tenant  for  life  died,  and  then 
A.  dies,  yet  it  passes,  Broncker  v.  Cokey 
M.  1707.  Holt  248.  11  Mod.  106.  121. 
Fitzg.  225.  231.  Salk.  237-  Bro.  P.  C. 
199.  Giib.  on  Dev.  126.  nomine  Bunter 
or  Bruoker  r.  Cook. 

408.  So  it  is  of  lands  in  reversion  ex- 
pectant on  an  estate  tail,  and  before  the 
testator's  death,  the  tenant  in  tail  dies 
without  issue;  these  lands  will  pass, 
though  a  reversion  only  at  the  time  of 
piaking  the  will,  because  the  testator  is 
seised  at  the  time  as  much  as  be  can  be, 

.and  it  is  a  certain  present  interest,  though 
to  commence  infuiuroy  and  all  the  estate 
he  could  give  he  intended  the  devisee 
should  have.  Per  Holty  C.  J.  in  S.  C. 

409.  J.  S.  was  seised  of  Blackacre  in 
fee,  and  Whiteacre  in  tail,  and  having 
two  sons,  devised  the  tail  acre  to  his 
youngest  son,  and  the  fee  acre  to  his 
eldest  son  :  the  eldest  son  entered  upon 
the  t^il  acre  ;  the  youngest  son  brought 
his  bill,  either  to  enjoy  the  tail  acre,  or 
to  have  an  equivalent  out  of  the  fee 
acre,  because  tlie  father  plainly  designed 


Ch.  267.  1  Stra.  23B. 

411.  J.  S.  devised  to  A.,  and  if  he  die 
without  issue  then  living,  to  B.  Decreed 
a  good  remainder,  for  the  words  ^  then 
living''  relate  to  the  time  ^of  testator's 
deaUi.  Weak^'s  Ca.  T.  1709.  2  £q.^ 
Ab.  346.  pi.  6. 

412.  A.  devised  50/.  per  anm,  to  the 
wife  of  B.  during  the  life  of  C.  for  her 
separate  «6e.  B.'s  wife  di^  ;  the  50/. 
per  ann,  shall  be  paid  to  her  executors 
during  thre  life  of  C.  RawHnson  v.  Mom' 
taguey  M.  1710.  2  Vern.  667. 

413.  A.  devised  a  college  lease  to  his 
wife  for  life,  remainder  to  his  sen,  she 
paying  10/.  per  ann*  to  the  son  daring 
her  life.  The  son  died  in  the  life  of  his 
mother.  Per  curiamy  the  rent  continues 
during  the  life  of  the  mother,  and  shall  be 
paid  to  the  execotoc  of  the  son,  for  the 
devise  is  an  implication  that  she  should 
keep  the  term  on  foot.  Lock  v.  JLocky  M. 
1710.  2  Vern.  666.  Vide  Rawlinsono. 
Montague,  supra*^ 

414.  A.  having  settled  all  hb  estates 
of  inheritance  upon  his  wife  for  life  as  a 
jointure,  by  will  says,  ^^  all  the  rest  and 
residue  of  my  estate,  chattels,  real  and 
personal,  I  give  to  my  wife,  who  I  make 
sole  executrir :"  Held,  that  the  reversion 
of  the  jointure  lands  did  not  pass- by  this 
devise,  but  the  personal  estate  only,  (a) 
for  the  precedent  and  subsequent  words 
explain  the  testator's  intent  to  carry  only 
his  personal  estate;  the  first  part  of  his 
will  gave  only  legacies,  and  no  land, 
therefore  ^'  the  rest  and  residue  of  bis 
estate"  must,  be  intended  '' estate  of  the 
same  nature,'^  for  not  having  devised  any 
real  estate,  there  could  be  no  residue  of 
such  estate*  Markant  v.  Tudsdeny  H. 
1712.    Gilb.  £q.   Rep.  30.    (a)  Loid 


him  something :  Per  curiamy  this  devise  |  Keeper  said,  that  this  case  differed  from 


being  designed  as  a  provjsien  fur  the 
youngest  son,  the  devise  of  Blackacre 
to  the  eldest  son  must  be  understood  to 
be  with  a  tacit  condition,  to  suffer  the 
youngest  son  to  enjoy  quietly,  or  else 
rthat  the  youngest  son  should  have  an 
^uivalent  out  of  the  fee  acre.    Decreed 


Murray  r.  Wise,  2  Vern,  564.;  and  that 
no  resplution  was  ever  carried  so  far  as 
to  construe  these  words  to  pass  a  fee. 

415.  A  roan  devised  to  his  wife  until 
his  son  should  attain  21,  and  then  to  his 
son  and  his  heirs;  the  son  died  at  13. 
The  question  was,  if  the  estate  devised 


accordingly.    Anon.  H.  1708.  Gilb,  £q.   to  bis  wife  determined  by  the  sob's  death, 


iRqp.  15. 

410.   A.  devised  lands  to  his  son  and 

his  heirs,  and  declared,  that  out  of  the 

.lands  he  should  pay  200/.  to  his  sister, 

<«t  ihe  age  of  21.    She  married  and  died 


or  should  continue  till  the  son  might 
have  attained  his  age  of  21  years.  Per 
fiur%€uny  the  wife's  estate  determined  by 
tl^e  death  of  the  son.  This  differs  from 
Boraston's  Ca.  3  Co.  19.  for  there  the 


under  age.    JP^  cmiam^  this  legacy  is 'devise  was  to  executors  fur  payment  oS^ 
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debts  otherwise  unprovided  for ;  but 
here  the  wife  conies  in  for  her  thirds, 
and  that  is  a  sufficient  provision  for  her 
in  the  eye  of  the  law.  Decreed  accord- 
ingly. Mansfidd  v.  MaiufidSy  H.  1713. 
8  Vin«  Ab.  291.  pi.  13.  Gilb.  £q.  Hep. 
36.  1  Eq.  Ab.  195.  pi.  4.  S.  C.  nomine 
Mansfield  v,  Dugard. 

416.  A  devised  his  personal  estate  f#r 
the  payment  of  debts  and  legacies,  and  the 
overplus  to  be  disposed  of  as  he  should 
by  codicil  direct ;  part  of  hirreal  estate 
also  was  devised  for  the  payment  of  par- 
ticular debts,  and  the  residue  to  go  as  he 
should  by  codicil  direct.  A.  by  -codicil 
directed  that  the  overplus  of  such  real 
estate  should  so  to  his  executor  for  per- 
formance of  his  will,  and  then  added, 
'^  I  hope  I  have  made  a  sufficient  provi- 
sion for  performance  of  my  will,  and  if 
there  be  any  overplus  of  ray  personal 
estate,  after  a  full  performance,  I  give  it 
to  J.  S. :"  Held,  that  J.  S.  was  entitled 
to  the  surplus  of  the  real  estate,  and  that 
there  was  no  resulting  trust  for -the  be- 
nefit of  the  heir.  Tyrwhitty.  Trotiman, 
T-  1714.  1  Bro.  P.  C.  478. 

417-    J.  S.  bad  three  sons  and  a  daugh- 
ter, A.,  B.,  Ci,  and  D,,  and  being  seised 
in  fee  of  land,  devised  it  by  will  to  C, 
his     youngest    son  for  life,   he  or  his 
heirs  paying  10/.  per  ann.  each. to  A.,  B. 
and  D. ;  and  after  the  death  of  C.  and 
his  wife,  then  it  was  to  go  to  the  sons 
and  daughters  of  C,  equally  to  be  divided 
between  them  ;  C.  died,  leaving  his  wife, 
who   entered,   conceiving  she     had    an. 
estate    for  life  by   implication,  and  the 
heir  brought  his  ejectment,  supposing  the 
land    not     disposed     of    by     the    will 
during  the  intervening  space  between  the 
death  of  C.  and   the  death  of  Vis  wife. 
Ld.  Parker  held,  that  these  rents  were 
not  to  sink  upon   the  death   of  C,  and 
during  the  life   of  his  widow,  (who  had 


418.  J.  3.  Seised  in  fee  of  some  1and)i 
in  possession,  and  of  others  in  reversiouy 
after  the  death  of  A.,  and  having  a  sop 
and  daughter,  devised  the  lands  in  pos- 
session to  his  wife  for  life,  and  after  her 
death  and  the  death  of  the  lessee  for  life 
of  the  other  lands,  he  devised  these  re- 
spective premises  to  his  son  and  his  heirs, 
upon  condition,  that  the  ^on  should^  with- 
in a  year  after  the  death  of  B.,  (after 
whose  life  it  was  said,  but  not  proved, 
that  the  testator  had  other  lands  in  re* 
version,)  pay  1000/.  to  the  daughter  of 
J.  S.,  with  a  provitOf  that  upon  non-pay- 
ibent  the  daughter  might  enter.  B.  died, 
^nd  a  year  after  her  death,  the  daughter 
marrying,  brought  a  bill  for  sale  of  this 
reversion,  in  order  to  raise  the  1000/. 
portion,  and  the  interest  from  the  end  of 
the  year  of  B.'s  death.  M.  R.  decreed 
the  portion  to  be  raised  by  sale,  unless 
the  son  should  pray  it  might  be  ^one  by 
mortgage,  which  decree  was  confirmed 
by  Ld.  Parker.  Bacon  v.ClerkyM,  1718. 

1  P.  W.  478.Pre.  Oh.  500.  Vide  Staini- 
forth  V.  Stainiforth,  2  Vcrn.  460.  Corbett 
V.  Maldwell,  ibid.  640.  6^7-  Butler  v. 
Duncombe,  ibid.  760.  1  P.  W.  448. 
10  Mod.    433.      Reresby    t^.    Newland^ 

2  P.  W.  93.  2  Bro.  P.  C.  487.  Brooma 
e.  Berkeley,  2  P.  W.  484.  Evelyn  r. 
Evelyn,  ibid.  559.  Hebblethwaite  r. 
Cart  Wright,  Ca.  temp.  Talb.  31.  Okeden 
V.  Okeden,  1  Atk.  549-  Hall  v.  Carter, 
2  Atk.  354.  Lyon  v.  Chandos,  3  Atk. 
416. 

419.  Where  the  remainder  is  devised 
on  contingency,  the  reversion  in  fee  is 
not  in  abeyance,  but  descends  to  the  heir. 
Carter  v.  Bamardiitony  M.  17l8.  1  P. 
W.  516. 

420.  A.  possessed  of  a  term,  devised 
it  to  B.  and  C,  and  if  either  of  them 
died,  leaving  no  issue  of  their  respective 
hodies,^then  to'D.    This  was  held  a  good 


an  estate  for  life,  b^  implication,)  they  |  limitation  to  D.,  if  B.  or  C.  left  no  issue 
being  expressly  given  to  the  several  an*   at    their    death.      Forth  v.    Chapman^ 


nuitants  for  their  lives,  and  plainly  in- 
tended as  a  provision  for  them  during 
their  lives ;  so  that  it  was  as  if  the  sinnui- 
ties  were  given  by  the  will  in  the  first 
place,4ind  then  the  land  devised  subject 
to  the  payment  of  them,  from  whence  it 
seems  the  testator  intended  that  whoso- 
ever bad  the  land  should  pay  the  annui- 
ties, and  that  C.'s  wife  -should  be  liable 
to  the  annuities  which  she  regularly  paid 
after  her  husband's  death.  Willis  v. 
-fciccos,  T.  1718. 1  P.W.  472. 10  iMod.  4l6- 


M.  1720.  1  P.  W.  663.  Natey  the  effect 
of  the  word  '^  issue,''  is  particularly  con- 
sidered in  Ld.  Glenorchy  r,  Bosvillej  Ca. 
temp.  Talb.  3.  Meure  v,  Moure,  2  Atk. 
Sfi.*).  Goodiide  w.  Otway,  2  Wils.  C.  B.  6. 
Roe  V.  Collis,  4  T.  R.  294. ;  »nd  there  is 
likewise  a  diversity  between  things  mere? 
ly  personal  and  chattels  rC'il.  Vide  At- 
kinson I?.  Hutchiuson,  3  P.  W.  258. 
Goodtitle  v.  Pegden,  2  T.  R.  720. 
Ld.  €h.  also,  upon  the  appeal  in  the 
principal  case,  Forth  v.  Chapman,  said, 
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k  might  be  reasonable  enoagh  to  take 
the  same  words  a»  to  the  difTerent  estates, 
JO  different  senses,  as  if  repeated  by  se- 
veral clauses,  vis.  ''I  devise  to  A.  my 
freehold  land,  and  if  A.  die  without  leav- 
ing issue,  then  to  B. ;  and  I  devise  my 
leasehold  to  A.,  and  if  A.  die  without 
leaving  issue,  then  to  6,"  in  which  case 
the  different  clauses  would  have  the  dif- 
ferent constructions,  to  make  both  de* 
vises  good,  and  it  would  be  reasonable  k 
should  be  so,  ut  res  magis  valeat  quam 

Cat.  The  case  of  Forth  v.  Chapman, 
been. considered  as  an  authority  for 
a  different  construction  of  the  same  words 
as  applied  to  different  subjects.  Vide 
Sheffield  o.Ld.  Orrery,  S  Atk.  288.  E. 
of  Stafford  v.  Buckley,  2  Ves.  180.  Vide 
tamen  Porter  e.  Bradley,  3  T.  R.  143. 

421.  R.  B.  devised  bis  freehold  estate, 
io  case  he  should  leave  no  son  at  the 
time  of  his  death,  to  J.  S.  and  his  heirs. 
The  testator  died,  leaving  his  wife  prive- 
ment  ensient  with  a  son.  Ld.  Ch.  refer- 
red this  case  tiMhe  judges  in  B.  R.,  who 
were  unanimous,  that  the  devise  to  J.  S. 
was  not  an  absolute  devise,  but  subject 
to  the  contingency  of  the  testator's  leav- 
ing no  son  at  his  death,  which  contin- 
gency not  happening,  the  devbe  cannot 
take  place ;  besides  the  testator  expressed 
fto  intentiou  of  disinheriting  his  son. 
Ld.  Ch.  decreed  for  the  posthumous 
child,  and  ordered  an  account  of  the 
rents  and  profits  to  be  taken,  and  pos- 
session delivered  up:  (a)  Bwdet  v. 
Hopegood,  M.  1719:  1  P.  W.  486.  («) 
Vide  Bcale  r.  Beale,  1  P.  W«  246.  Nor- 
tliey  r.  Strange,  ibid.  342.  Millar  v. 
Turner,  1  Ves.  86.  Bonnet  o.  Honey- 
wood,  Amb.  17O8.  .  Cooper  v.  Forbei, 
2  Bro.  C.  C.  6Z.  Clarke  v.  Blake,  ibid. 
320. 

422.  J.  S.  devised  a  house,  and  di- 
rected by  will,  that  an  annuity  of  1200/. 
ptr  ann.  be  paid  to  bis  cousin,  and  that 
she  should  maintain  her  son  there ;  the 
son  chose  to  go  from  her ;  still  the  cousin 
shall  have  the  1200/.  per  ann.  in  the 
same  manner  as  if  the  son  had  died. 
Blackburn  v.  Edgley^  H.  1719.  I  P.  W. 
604. 

4^3.  Testator  devised  lands  to  his  wife 
for  life,  remainder  to  his  second  son,  D., 
io  fee  ;  provided,  that  if  his  third  son, 
N.,  should,  within  three  months  after  the 
death  of  the  wife,  pay  500/.  to  D.,  his 
exccutiirs  or  bdniinistralors,  then  he  jde- 
vised  it  to  N.  and  his  heirs.    N.  died  in 


the  life-time  of  the  wife ;  afterwards  Ham 
wife  died,  and  D.  entered.    It  is  agreed 
that  tlio   heir  of  N.  might  still  pay  the 
mooeyi  and  should  take  the  land  aa  au 
executory  devise,  and  by  way  of  descent. 
The  law  is  now  settled  (a)  that  in  case  of 
a  contingency,  which  cannot,  in   the  na- 
ture of  it,  precede  the  deatli  of  a  person,, 
a  reasonable  term  may  be  allowed,  stib- 
sequent  to  the  decease  of  that  person  for 
the  performance  of  the  condition,  and  a 
fee  limited  thereupon  is  good.     In  sucb 
case  a  year  has  been  held  no  unreason- 
able time.    Marks  v.  Marks^  M.  1719- 
10  Mod.  419«  422.  Pre.  Ch.  486.  I  SCra. 
129.     (a)  In  Lloyd  e.  Carew,  Pre.  Ch. 
106.    Show*  P.  C.  137*  though  it  seems 
to  have  obtained  for  law  before  that  case. 
Vide  Gore  e.  Gore,  2  P.  W.  28.     Vide 
also  Gulliver  v.  Wickett,  1  Wils.  C  B. 
105.    Feame  on  £xec.  Dev.  7th  edit,  by 
BuUer,  396. 

424.  A  testator  devised  ^'all  that  mtr 
messuage  in  E.  to  F.  C.  and  his  heirs," 
and'  ^^all  the  rest  and  residue  of  my 
messuages,  lands,  tenements,  and  here* 
ditaments  in  £•  and  elsewhere,  to  J.  L. 
his  heirs  and  assigns  forever.''  F.  C. 
died  in  the  life-time  of  the  testator,  so 
that  this  devise  became  lapsed.  The  sole 
question  was,  whether  the  latter  clause 
in  the  will  would  carry  over  the  lapsed 
devise  to  J.  L«,  the  residuary  devisee,  or 
whether  it  should  descend  to  the  heir  ? 
It  was  admitted  that  such  a  clause  would 
carry  over  a  lapsed  legacy  from  an  exe- 
cutor. The  court  differed  on  this  point, 
the  only  case  near  it  behig  1  Leon.  25 1« 
Ld.  Chief  Justice  was  of  opinion  for  the 
heir,  because  the  words  ''all  the  reist 
and  residue  to  J.  L."  were  exclusive  of 
the  lands  devised  to  F.  C.  Another 
judge  thought  the  testator  meant  to  dis* 
inherit  the  heir.  Ld.  Chief  Justice  agreed 
as  to  the  lands  devised  to  F.  C. ;  but  worn 
sequiturj  that  he  meant  it  as  to  the  lands 
devised  to  J.  h.'^^adjoumaiur.  In  For- 
tescue's  report  of  this  case,  it  is  said,  the 
court  held  that  the  devise  .of  ^  all  the 
rest  and  residue  of  my  messuages,  lands, 
4cc."  did  not  convey  what  was  expressly 
devised  before,  for  that  wills  must  be 
construed  according  to  the  testator's  in- 
tent, which,  in  this  case,  was  to  isive  his 
whole  estate  in  that  messuage  to  F.  C.  in 
fee ;  and  therefore  when  he  made  his  will 
he  had  no  residue  io  that  messuage,  and 
the  devise  to  F.  C.  being  void,  the 
house  passed  to  the  heir  at  law,  not  to 


i>evisE  X. 
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X  L.  Wrigii  V.  Hartfe,  H.  1734.  8  Mod. 
222.  Foriesc.  1S2.  In  Ro€  ▼•  /VtuU,  C 
1729*  Fortesc.  184.  testator  devised  land 
to  R.  Bh  In  fee^  and  all  the  rest  and  re- 
eiduo  of  bis  estatOi  real  and  personal,  tp 
£.  F.  in  fee.  K.  B.  died  in  testator*s 
li^tioMy  and  on  the  attthority  of  the 
above  case  it  was  held,  that  £.  F.  could 
not  take  the  land  devised  to  R.  B.,  be- 
cause that  was  not  any  part  of  the  rest 
and  residue  of  the  testator  at  the  time 
the  will  was  made*  Vide  also  Goodright 
V.  Opie,  8  Mod.  124.  but  no  judgment 
was  given  in  that  case, 

425.  J.  S.  seised  of  a  church  lease  for 
the  life  of  A.,  devised  an  annuity  out  of 
si  to  B.  for  life,  and  directed  that  if  B. 
•arvived  A.,  then  testator's  executor 
should  purchase  the  leasehold  preipises 
for  the  life  of  C.^.and  then  devised  that 
his  exeeator,  twl  ef  the  surplus, of  the 
leasefa<^d  and  personal  est^te^  should 
keep  the  premises  in  repair,  but  if  the 
premises  conld  not  be  so  purchased,  then 
be  devised  the  surplus  of  the  estate  to 
the  pIsSntiff,  and  made  D.  his  executor 
intrust  onlyi  giving  him  a  small  legacy. 
The  executor  purchased  the  leasehold 
for  the  life  of  C,  and  the  question  was, 
whether  the  plaintiflf  or  defendant  C.  was 
entitled  to  the  surplus  of  the  profiu. 
JPer  Kingj  C,  plaintiff  cannot  have  this 
lease,  the  devise  to  him  being  on  a  con- 
tingency, which  never  happened,  viz.  if 
the  leasehold  premises  could  not  be  pur- 
chaMd  for  the  life  of  C. ;  whereas  such 
purchase  has  been  made  by  the  execu- 
tor. I>ecreed,  that  C.  was  entitled  to 
the  leasehold  premises;  and  bis  Lord- 
shfp*said,.this  appears  to  haye  been  a  be- 
neficial devise,  because  in  the  devismg 
clause,  testator  calls  C.  his  kinsman,  and 
bece  slighter  words  will  serve  to  give  the 
leasehold  premises  to  C,  forasmuch  as 
no  other  person  can  take  them,  and  it  is 
a  dark  will ;  but  qpon  a  re-hearh|g,  his 
lordship  reversfsd-  this  decree,  and  held, 
that  by  this  will  plaintiff.  ,was  entitled  to 
the  lease.  Stephens  yr.Stephens^  H.  1725. 
2  P.  W.  323. 

426.  ^<  I  give  to  my  wife  all  my  lease 
at  S.,  and  all  my  household  goods,  she 
maintaining  my  children ;  but  if  she 
should  marry,  then  only  a  moiety  of  it, 
and  the  remainder  among  my  children." 
The  wife  did  maintain  the  children^  and 
did  not  marry;  Held,  the  wife  wdi  en- 
titled to  the  whole  estate  so  devised,  and 
that  the  children  were  entitled  to  no  more 
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than  maintenance,  nnless  she  Mitied* 
Seojfrave  v.  Eueiaee,  U.  172.5.  1  Bro. 
P.  C.  129. 

427.  A.  seised  in  fee,  having  a  ton  B. 
and  a  sister  C,  devised  his  lands  to  his 
son  B.  in  tail  general,  and  if  hb  son  B. 
should  die  without  issuer  and  his  wifis 
should  survive  him,  then  the  wife  to  have 
ihe  premises  for  lift*,  remainder  to  C.  in 
fee.  B.,  the  son,  died  without  issue,  but 
testator's  wife  died  before  him ;  C.  was 
held  not  entitled  to  the  remainder  in  fee^ 
because  the  contingency  of  B.'s  dying 
without  issue  in  his  mother's  life-time  did 
not  happen,  and  that  was  annexed  to  all 
the  devises  over.  Davie  v.  NariOHy  Mf 
1726.  2  P.  W.  890.  Vide  Napper  jp.  San- 
ders,  Hutt.  129.  Jones  v.  Westcombe^ 
1  Eq.  Ab.  245.  pi.  10.  Andrews  v.  FuU 
ham,  2  Stra.  1092.  Gulliver  v.  Wkkett, 
1  Wils.  C.  B.  106.  Avelyn  v.  Ward,  I 
Yes.  420.  Lethieullier  v.  Tracey,  3  Atk. 
774.  Statham  v.  Bell,  Cowp.  40.  Brad* 
ford  0.  Foley,  Dong.  63.  Doe  v.  Ship* 
pard,  ibid.  74.  Horton  v.  Whitaker,  I 
T.  K.  346.  Calthorpe  e.  Gougb,  d  Bre. . 
C.  C.  395.  (n^)  Doo  o.  Brabant,  ib.  393. 

428.  J.  S.  by  will  gave  several  exche* 
quer  annuities  to  trustees,  for  the  residue 
of  a  term,  in  trust  for  A.  for  so  many 
years  of  the  term  as  she  should  live,  and 
afterwards  for  plaintiffs,  for  so  many  years 
of  said  term  as  they  or  the  survivors  of 
them  should  live;  and  sfter  the  decease 
of  the  survivor,  in  trilst  for  the  heirs  of 
their  bodies,  lawfully  to  be  begotten,  for 
all  tlie  residue  of.  the  said  term,  and  for 
default  of  such  issue,  in  trust  for  the  de* 
feudants.  The  bill  wa^te  have  the  ant 
nuities  sold,  and  the  nsooe^  arising  there* 
from  to  be  paid  to  plainfiu,  who  were  the 
devisees  lor  life,  with  remainder  to  the 
heirs  of  their  bodies.  Ld.  Cb.  said,  where 
a  term  is  devised  to  a  man  and  his  heirSy 
or  the  heirs  of  his  body,  the  whole  term 
vests  in  the  devisee,  and  the  remainder 
over  is  void  ;  and  so  it  was  held  in  Dom. 
Pro<,  in  Rushout's  Ca.  The  remainder 
in  the  pmseut  case  is  void,  beinff  after 
a  limitation  in  tail.  Ded  v.  Diekeneoffp 
M.  1727.  8  Vin.  Ab.  431.  pL  23.  2  Eq. 
Ab.  325.  pi.  31.  348.  pi.  14. 

429*  A.  devised  bis  estate  to  his  son 
in  teil,  remainder  to  B.  for  life,  on  con- 
dition that  he  should  change  his  name, 
and  if  he  did  not,  then  ever  to  D.  The 
son  died  without  issue,  B.  performed  the 
condition  and  died ;  and  upon  a  qestioiiy 
whether  D.  should  have  the  estate  after 
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the  death. of  B.|  it  was  held,  that  D.  took 
no  estate  on  the  death  of  B.,  but  it  went 
to  the  heir  at  law  of  A.  Amherst  v.  Lyt' 
ton,  E,  1729.  3  Bro.  P.  C.  486. 

4S0.  A.  devised  to  his  daughter  '^  until 
his  son  shall  attain  forty  years,  hoping 
by  that  time  he  will  have  seen  his  folly.*' 
The  son  died  under  forty  years  of  age  : 
Held,  that  the  devise  to  the  daughter 
ceased.  8ed  secus^  if  the  devise  to  A. 
had  been  made  a  fund  to  pay  debts  or 
portions,  which  could  not  be  raised  until 
B.  shall  attain  the  age  of  forty  ;  in  which 
case  the  word  *^  shall"  must  be  taken  for 
f*  should.'*  Lomax  v.  Holmeden,  H.  1732. 
3  P.  W.  176. 

•  431.  A  testator  says,  "as  to  the  rest 
•nd  residue  of  all  my  lands,  tenements, 
and  hereditaments,  my  will  is,  that  the 
annual  profits  shall  be  equally  divided 
between  R.  and  S.,"  but  he  said  nothing 
about  the  personal  estate.  By  all  the  rules 
of  grammar,  as  well  as  law,  the  words 
^*  rest  and  residue"  must  relate  to  some- 
thing that  went  before,  and  where  the 
testator  calls  it  by  the  name  of  real  es- 
tate, it  can  never  be  said  to  afiect  his 
personal.  Beauckrk  v.  Mead.  £.  1741. 
2  Atk.  168. 

432.  B.  being  possessed  of  a  personal, 
and  seised  of  a  real  estate,  consisting  ^f 
several  parcels,  on  part  of  which  his 
wife  had  a  jointure,  and  reciting  the  same 
not  to  be  sufficient  provision  for  her, 
'devised  otlier  lands  to  her  for  life,  re- 
mainder to  his  brother  and  heir,  remain- 
der to  his  right  heirs;  and  then  to  his 
wife,  whom  bo  made  executrix,  all  the 
rost  and  remainder  of  his  goods,  chattels. 


three  persons  for  their  respective  lives  as 
tenants  in  common,  and  not  as  joint-te- 
nants ;  but  if  any  die  without  issue  living 
at  their  death,  that  part  to  go  to  the^aur^ 
vivors,  with  contingent  remainders  to  the 
first,  &c.  son  of  their  respective  bodies  ; 
and  in  default  of  such  issue,  then  orer. 
Two  of  them  died  in  the  life-time  of  tbe 
testator,  and  the  third  left  a  son :  Held, 
that  the  son  should  have  only  his  father's 
share,  and  that  the  other  two  should  go 
over.  Spurting  y.  Toil,  M.  1747.  1  Ves. 
70. 

434.  A.  devised  his  estate  to  trustees, 
to  be  conveyed  by  them  to  bis  three 
daughters,  and  the  heirs  of  their  bodies 
as  joint<rtenant8,  so  soon  as  they  should 
attain  their  respective  ages  of  twenty- 
one  :  Held,  not  a  joint  estate  to  be  con- 
strued like  a  joint-tenancy^  for  the  con- 
veyance should  be  at  twenty-one,  respec- 
tively, with  cross  remainders«  Maanrf^ 
V.  Toumley^  T.  1748.  1  Ves.  102. «  Qt%maP 
remainders  have  been  admitted  between 
three.  Cowp.  797. 

435.  B.*  devised  lands  to  his  twe 
daughters  and  their  heirs ;  but  if  either 
married  without  consent,  she  should  have 
only  an  estate  for  life  ;  and  if  either  died 
unmarried,  then  R.  his  son,  or  his  heirs, 
should  take  it  to  them  and  his  heirs,  pay- 
ing 500/.  to  the  other  daughter.  R.  in 
the  life  time  of  his  two  sisters,  conveyed 
all  right  and  claim  in  the  lands  to  bis 
younger  son,  in  consideration  of  love 
and  afiection,  and  for  his  advancement, 
and  died  ;  one  sister  died  unmarried, 
and  the  other  married  with  consent  : 
Held,   hat  the  heir  at  law  of  R-  could 


end  personal  estate,  together  with  his  |  not  claim  the  land  on  payment  of  500/. 
real  estate  not  before  devised :  Held,  in 
that  the  reversion  of  two  parcels  of  land 
not  taken  notice  of  in  the  will,  passed  by 
Xhe  residuary  clause,  the  words  **  real 
estate"  carrying  land,  and  also  the  in- 
lieritance  of  that  land,  though  accom- 
panied with  other  words,  as  <<  goods  and 
chattels  ;'*(a)  held  also,  that  the  rever- 
sion of  two  other  parcels  devised  to  the 
wife  for  life,  were  included  in  the  resi- 
duary clause ;  for  the  reversion  of  par- 
ticular estates  will  pass  by  the  words 
*' lands,  messuages,  tenements,  and  he- 
reditamenu."(6)  RidmU  v.  Payne,  E. 
1747.  1  Ves.  10.  (a)  Markant  r.  Twis- 
den,  1  Eq.  Ab.  «n.  (6)  Wheeler  r.  Wal- 
sond,  AUeyn,  28.  Chester  r.  Chester, 
3  P,W.  56.  ' 

433.  An  executory   trust  by  will  to 


contradiction    to    the     conveyance. 
Wright  V,  Wright,  E.  1749-  1  Ves.  409- 

436.  Where  **  estate^  is  mentioned  ge- 
nerally in  a  residuary  clause,  accom- 
panied with  personal  things,  it  shall  be 
restrained  to  personal  ;  but  never  where 
real  estate  is  mentioned.  BaUis  v.  Gale, 
M.  1750.    2  Ves.  51. 

4S7.  A.  devised  his  house,  with  the 
appurtenances,  to  his  wife,  daring  hec 
widowhood,  but  so  that  his  eldest  son, 
when  twenty-one,  or  married,  on  notice, 
might  have  it.  The  widow  married  while 
the  son  was  under  age  :  Held,  that  the 
son  would  be  entitled  on  attaining  twenty* 
one.  but  that  the  intervening  interest  was 
undisposed  of,  and  should  fidl  into  tbe 
residmm.  D.  of  Bridgwater  v.Bgertony 
H.  1751.   «  Ves.  121. 
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DivUei  on  Co9Ui»geHcie9y  with  Remainders  ever. 

438.  A.  devised  his  land  to  his  wife,  \  should  have  any  other  issue,  to  them^ 

their  heirs,  &c«  on  failure  of  issue  of  tes^ 


during  her  widowhood,  with  remainder 
over.  The  remainder  over  shall  take 
effect  by  way  of  limitation  over  on  her 
death,  or  second  marriage*  Jordan  v. 
Uolkham.  M.  1753.  Amb.  209. 

439.  Devise  to  testator's  eldest  son, 
his  heirs  and  assigns  ;  but  in  case  he, die 
under  twenty  one,  without  issue,  then 
over :  the  son  attained  twenty-one,  and 
died  :  Held,  he  took  by  devise,  and  not 
by  descent.  Sccit  v.  Scoit^  M.  17^9* 
Amb.  383,  1  Eden  458.  S.  C.  more  fully 
stated,  with  reference  to  the  rule  of  law 
10  Harg.  n.  to  Co.  Lit.  12.  b.  and  the 
several  observations  upon  it  in  various 
cases,  p.  462.  (u  ) 

440.  A  proviso  in  a  will,  that  in  case 
the  devisee  shall  come  into  possession  of 
the  family  estate,  the  trustees  shall  stand 
possessed  of  such  estate  to  the  use  of 
the  next  person  in  remainder,  is  valid, 
and  the  eldest  son  of  the  tenant  in  pos« 
session  was  held  to  be  the' next  person  in 
remainder.  Nichols  v.  Sh^ffieldyT.  1787- 
2  Bro,  C.  C.  215. 

441.  Testator  having  a  debt  secured 
upon  land,  gave  the  mortgage  money  to 
the  mortgagor,  and  desired  that  he  would 
give  a  reversionary  interest  in  the  pre- 
mises to  A.  The  mortgagor,  selling  the 
estate^  was*  decreed  to  bring  the  mort- 
gage money  into  court,  for  the  use  of  the 
devisee  of  the  reversion,  subject  to  an  in- 
termediate life  estate.  Lewis  v.  King,  £. 
1789-  2  Bro.  C.  C.  600. 

442.  Devise  of  lands  to  be  sold  in  aid 
of  personal  estate  ;  **  and  after  the  death 
of  my  wife,  the  estates  not  sold,  and  the 
personal  not  applied,  to  be  subject  as 
after-mentioned ;  the  rents  and  produce 
to  be  carried  on  in  accumulation  as 
aforesaid,  during  her  life,  and  also  fur 
five  years  after  her  death,  and  to  be  laid 
out  in  land :  then  if  my  son  M.  shall  be 
living,  and  any  lawful  issue  of  his  bo4y, 
and  if  my  son  G.  shall  be  living,  and  any 
lawful  issue  of  his  body,  to  them  for  life^ 
as  tenants  in  common ;  then  to  their 
issue,  in  moieties  ;  if  only  issue  of  one, 
to  that  issue,  if  but  one,  to  that  one  ;" 
with  a  power  of  settlement :  ^^  my  wife  to 
receive  such  provision  as  aforesaid,  i^eat 
and  cloiir,  and  the  residue  only  to  be  sub- 
ject to  the  devise  over,  to  take  place  after 
her  death ;  and  if  both  my  said  sons 
shall  be  dead  withoat  issue,''  then  to  tes- 
tator's daughter  for  life  i  after  her  death, 


tator's  sons  and  grand-sons  t  Held,  that 
the  devise  over  was  attached  to  the  single 
event  of  both  sous  being  dead  without 
issue,  at  the  death  of  testator's  wife^ 
or  live  years  after,  at  most ;  and  one  son 
being  edive  at  that  time,  though  without 
issue,  it  never  took  effect ;  but  held,  thai 
the  son  could  not  be  entitled  to  the  estate . 
absolutely,  on  account  of  the  contingent . 
interest  in  his  issue.  Graves  v.  Beun- 
bridge^  T.  179^.  1  Ves.  jun.  562» 

443.  A  devise  of  lands  not  in  settle- 
ment, upon  testator's  wife,  will  pan  the 
reversion  of  the  settled  lands  to  his 
daughters  as  devisees.  Glover  v«  Spend* 
hve,  T.  1793*  4  Bro.  C.  C.  337. 

444.  A.  devised  his  estate  to  B.  in  fee, 
and  bequeathed  his  personal  estate  to 
him ;  and  in  case  of  hia  death  under 
twenty-one,  without  issue,  then  to  C» 
Testator,  by  codicil,  affirmed  his  will  in 
all  respects,  except  by  directing  that  B. 
should  not  be  entitled  till  twenty-five.  SL 
dying  between  the  age  ef  twenty-one  and 
twenty-five,  without  issue,  held,  that  <he 
had  no  tide.  8coit  v.  Ckamberlainey 
T.  1797.  3  Ves.  302. 

445.  Ld.  Ch.  and  M.  R.  thought  that 
the  legal  estate  of  mortgaged  premises 
passed  by  a  general  residuary  devise  by- 
the  mortgagee  to  A.  Ex  parte  Sergisorif, 
T.  1798.  4  Ves.  147. ;  but  the  contrary 
has  since  been  held  in  Att.  Gen.  v«  Bui" 
ler,  £•  1800.    5  Ves.  339. 

446.  Devise  of  real  estates,  of  the- 
annual  value  of  near  5000/.  and  other 
estates,  directed  to  be  purchased  whh 
the  residue  of  the  personalty,  amounting 
to  above  600,000/.  to  trustees  and  their 
lieirs,  upon  trust,  during  the  lives  of 
testator's  sons.  A.,  B.  and  C,  and  of  his 
grand-son  D.,  and  of  such  other  sons  as 
A.  now  has,  or  may  have,  and  of  such 
issue  as  D.  may  have,  and  of  such  issue' 
as  any  other  sons  of  A.  may  have,  and 
of-sQch  sons  as  B.  and  C.  may  have,  and 
of  such  issue  as  such  sons  may  have,  as 
shall  be  living  at  his  decease,  or  born 
in  due  tim^  afterwards,  and  during  the 
life  of  the  survivor,  to  receive  the  rents, 
and  profits,  and  from  time* to  time  to  in- 
vest the  same  and  the  produce  of  timber. 
&cl  in  other  purchases  of  real  estates } 
and  lifter  the  death  of  the  siirvivor  of 
the  said  several  persons,  that  the  said 
estates  shall  be  divided  into  three  lots, 


to  her  SQOj^  his  heirs^  &c.  and  if  she}  and  that  one  lot  shall  be  conveyed  to  the 
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Dmni  on  CanHngencieSy  vnth  Remainderi  9ttt. 
ridest  male  Mneal  descendant  then  IWiog  |  purchased^and  ««lW  to  Ae  ««•  W6^, 


of  A.  in  tail  male,  remainder  to  the 
•ecoDd,  &c.  and  all  and  every  other 
male  lineal  descendant  or  descendants 
then  IWing,  (who  shall  be  mcapabU  of 
taking  as  heir  in  tail  male  of  any  of 
the  Arsons  to  whom  a  prior  estate  is 
limited,)  of  A.  successively  in  tail  male, 
remainder  in  equal  moieties  to  the  eldest 


Hubsequent  to  his  death,  not  being  an  in- 
terest vested  in  him,  did  not  pass ;  and 
though,  upon  the  settlement,  a  power  of 
appdiotmeitt  was  implied,  the  will  par- 
ticularly executing  express  powers,  did 
not  amount  to  an  execution  of  that  im- 
plied power.  AtU  Oen.y.  Vigor j E.  1803. 
8  Ves,  256,     Vide  Chester  ».  Chester, 


sr^  iisr^u  n^i  w...n. .  ^.^ 


449.  Devise  to  A.,  an  infant,  for  life, 
and  his  first  and  other  sons,  in  strict  set- 
tlement,  with     remainders    for    shnilar 
estates.     The  will  further  directed, «  dur- 
ing the  minority  of  iho  A.  family,'*  an 
accumulation  of  the  rents  to  be  laid  out 
iir  a  purchase,  "  until  the  minor  should 
arrive  at  the  full  ago  of  25  years,"  and 
then  **  the  heir  to  take  full  possession  of 
this  estate.^'     A.  being  residuary  legatee, 
was  held  absolutely  entitled  to  the  accu- 
mulation. Btn^jc^  v.  BroadkeadfT.  1803- 

8  Ves.  415. 

450.  Where  a  power  of  disposal  has 
been  executed  contrary  to  the  intent  of 
its  creation,  the  estate  shall  pass  under  a 


or  descendants  then  living  of  B.  and  C 

as  tenants  in  common  in  tail  male,  in  the 

same  manner,  with  cross  remainders  ;  or 

if  but  one  such  male  lineal  descendant, 

to  him  in  tail,  remainder  to  the  trustees, 

their  heirs,  &c.  The  other  two  lots  were 

directed  to  be  conveyed  to  the  male  de- 

scendants  of  B.  and   C.  respectively,  in 

the  same  manner,  and  with  similar  1  mi- 

tations  to  the  male  descendants  ol  their 

brothers,  and  to  the  trustees  in  fee,  and 

it  was  directed  that  the  trustees  should 

stand  seised  upon   the  failure  of  male 

lineal  desccndante  of  A.,  B.,  and  O.  as 

aforesaid,  upon  trust  to  scH  and  pay  the 

S^     Tfce   accomulation,   ull  the  pur-  chaser.      Reed   v.    Sergold,    H.   1805. 
chase  or  sales  can  take  place,  to  go  to|  lO  Ves.  370. 


the  sme  purposes,  with  a  direction  that 
all  the  persons  becoming  entitled  shall 
use  the  simame  of  the  tesutor  only. 
Tho  trusu  of  this  will,  upon^  a  solemn 
debate,  were  established.  TkeUution  v. 
Wi>odford,E.  1799.   4  Ves.  227. 

447.  A.  tenant  for  life,  if  she  should 
no  long  continue  unmarried,  and  in  case 
of  her  marriage,  to  her  in  fee  :  but  if  she 
should  die  unmarried,  then  to  her  sister 
B.  in  fee ;  A.  and  B.  and  the  husband  <if 


451.  Testator  devised  to  his  nephew  in 
fee,  ^  not  doubting  in  case  he  should 
have  no  child,  but  that  he  will  disp98e  and 
give  my  real  estate  to  the  female  descend- 
ants of  my  sister,  in  such  part  or  parts 
88  he  shall  think  fit,  in  preference  to  any 
descendant  in  his  own  female  line  : 
Held,  a  trust  for  the  sisters'  children  in 
the  event  described.  Parsons  v.  Baker, 
E.  1812.  18.  Ves.  476. 


B.  in  fee ;  A.  ana  n.  ana  too  ""-"-"«;••       452.  Testator  having  a  copyhold  es- 
B.  joined   in   a  •»>?v^The    p"rchM^^  surrenderee!)  but  no  freehold, 

inoiey  was  laid  out  mthe  fmids  in  the     ^    V  ^.^^^^  ^^^     ^^^^ 


devised  his  residue  by  the  general 
words,"  estate  and  effects,'*  in  iavoor  of 
a  younger  son,  subjeot  to  debts,  and  in 
his  will  he  recited  that  his  eldest  son  was 
provided  for :  Held,  that  the  younger 
son  should  take  the  whole  residoe  under 
this  clause,  both  real  and  personal. 
Mdvgkam  v.  Mason^  H.  1313.  1  Ves.  As 
B.  410. 

453.  Testatrix,  aflera  beqnest  to  bar 
younger  children,  thus  devised    her  ro* 
sidue,  ^  but  in  case  I  shall  hare  bat  one 
child  living  at  the  time  of  my  deceaso," 
or  all  but  one  die  under  «|^,  aod  nn* 
and  nereoiiamooi.,     un.«g..  .-^ .  married,  then  to  another  fkmily  :   HeM, 
'       ;««wLu«te  •  but  the    purchase   not  a  condition  5  {a)  tho  residuary  elansf 
Sf   ^Z.^^TthBieli^hl  de.  wasthereforo  established  in  Hie  event  of 
S'SwIiiJi  toi?^^  beUatatrix'sd..ih, without •m hann M 


names  of  trustees,  without  any  declara- 
tion of  Uust  or  agreement  as  to  the  ap- 
plication, nor  was  any  notice  taken  of 
&s  fund,  in  the  wills  of  B.  and  her  hus- 
band, and  B.  being  the  survivor,  made  a 
eoneral  disposition  of  all  her  persona 
^tate  in  favour  of  A.— A.  though  still 
anmarried,  was  held  absolutely  entitled  to 
the  stock.    Scmoen  y.  BluiU,  T.  1802. 

7  Ves.  294.  ,    ^ 

448.  A  remote  reversion  m  real  es- 
tates and  lands  to  be  purchased  and  ^t- 
tied,  win  pass  by  general  words  in  a  will, 
as, "  all  and  every  other  my  lands,  tene- 
mnts,  and  hereditamenu,''  though  the 


DEVISE  X.  &  XI. 


Demu  M  CmUmgineUip  with 

a  child.  Murray  or  Pawceit  v.  Jonesf 
T.  18  J  3.  2  Ves.  Si  B.  3^3.  (a)  as  in  Jones 
V.  Westcomb,2  Eq.  Ab.  24d.  pi.  10.  Doo» 
d.  Watson^  o.  Shtppard,  Dougl.  75«. 

454.  1.  S.  devised  his  estate,  upon  trost 
by  nortgage,  or  out  of  the  rents,  to jiay 
debts,  and  afterwards  to  raise  portions 
for  his  daughters,  *^  such  portions  to  be- 
come due,  and  be  considered  as  vested 
at  the  expiration  of  two  years  next  after 
my  decease,  if  my  debts  should  be  then 
paid."  This  was  held  a  condition  pre- 
cedent to  the  portions  becoming  vested,  [ 
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and  one  ef  the  daughters  having  died 
while  her  portion  remained  unpaid,  upon 
a  question  between  her  representative 
and  the  persons  who  would  be  entitled  in 
the  event  of  the  portion  not  having  be- 
come vested  in  her  life  time,  an  enquiry 
was  directed  as  to  the  time  when  the 
debts  were  or  might  have  been  paid. 
Bernard  v.  Mentagucy  E.  I8l6.  1  Meriv. 
422.  Fufo  Small  v.  Wing,  3  Bro.  P.  C. 
509.  Oaskell  v.  Harman«  6  Ves.  159. 
11  Ves.  489.  Elwln  v.  Elwin,  8  Yei. 
547. 
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Of  executory  Devisei^  their  Nature  and  gerund  ^ualitieif  ae  dutinguished 
from  Contingent  Remainders*  Of  executory  Devises  of  Lands  of  Jn- 
heritance^  where  tht  Disposition  of  the  Testator* s  uhole  Fee^simpleis  fuaK^' 
fed  by  some  Contingency  y  upon  which  the  Estate  devised  is  limited.  Where 
a  future  Estate  is  devised  to  arise  at  a  Time  or  upon  a  ^  Contingency  cer^ 
taiuy  without  limiting  any  immediate  Freehold^  and  herein  of  executory 
Devises  of  Terms  for  Years  to  a  Devisee  for  Life,  with  Remainders  over.    . 


455.  ^  An  executory  devisjB  is  defined 
to  be  a  devise  o(  a  future  intiorest  in 
lauds,  not  to  take  effect  at  testator's 
death,  but  limited  to  arise  and  vest  in 
some  future  contingency :  this  compre- 
hends every  species  of  executory  devise, 
but  at  the  same  time  i^  not  confined  to 
executory  devises  only  :  it  includes  every 
kind  of  contingent  interest  in  lands  given 
by  devise,  (for  every  contingent  interest 
must  necessarily  be  future ;)  but,  says 
Mr.  Feame,  every  contingent  interest  in 
lands  limited  by  devise,  is  not  an  execu- 
tory devise,  for  some  contingent  interests 
by  devise  are  contingent  remainders, 
tlu»refore  such  a  definition  must  be  con- 
sidered defective  in  point  of  precision." 
1  Cq.  Ab.  186.  Fearne  Exec.  Oev.  7th 
edit,  by  BuUer,  381. 

456.  **  An  executory  devise  or  bequest 
is  stripy  such  a  limitation  of  a  future 
estate  *tir>  interest  in  lands  or  chattels  as 
the  law  admits  in  the  case  of  a  will, 
though  contrary  to  the  rules  of  limitation 
in  conveyances  at  common  law:  it  is 
only  an  indulgence  allowed  to  a  man's 
hst  will,  where  otherwise  the  words  ef 
the  wilt  would  be  void ;  for  wherever  a 
future  interest  is  so  limited  by  devise,  as 
fa  Ml  within  the  rules  laid  down  for 
the  limitatteo  of  contingent  remainders, 


such  an  intefe^t  is  not  an  executory  de- 
vise, but  a  contingent  remainder.''  Ibid. 
386. 

457*  ^  An  executorj^  devise,  admitted' 
only  in  wills,  respects  personal  estates 
as  well  as  real, — it  requires  no  preceding 
estate  to  support  it,  and  if  there  be  any 
preceding  estate,  it  is  not  necessary  that 
the.  executory  devise  should  vest  when 
such  preceding  estate  determines;  but 
ihese  are  distinctions  in  the  subjects  or 
modes  of  such  interests,  rather  than  in 
the  consequential  nature  or  qualities  of 
the  estates  when  created.  The  great  and 
essential  difierence  between  a  contingent 
remainder  and  an  executory  devise,  is, 
that  the  first  may  be  barred  and  de- 
stroyed, or  prevented  taking  efiect,  by 
several  means  ;  whereas  it  is  a  rule  that 
the  latter  cannot  be  prevented  6r  de- 
stroyed by  any  alteration  in  the  estate 
out  of  which,  or  after  which,  it  Is  Umt^ 
ed."    Ibid.  418. 

458.  Where  a  man  devised  lands  te 
his  son  T.  and  his  heirs  for  ever,  paying 
to  R.  20/.  at  21 ;  and  if  T.  should  die 
without  issue,  living  W.  his  brotiier. 
then  W.  should  have  the  lands  to  him  cm 
his  heirs  :  T.  entered  and  suffered  a  tt» 
covery ;  and  it  was  adjudged  that  T.  todk 
a  fee,  it  being  devised  to  him  aad  big 
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heirt  for  ever,  and  also  paying  20/.  to  R,  infant  en  ventre  sa  marCf  is  good|  tbongb 
both  whicti  clauses  showed  the  intention  he  be  born  after  testator^s  death,  and  M 


of  a  fee  to  him  ;  and  the  clause,  ^'  if  he 
died  without  issue/'  was  not  absolute  or 
indefinite,  ^  whensoever'^  he  died  without 
issue,  but  with  a  c6ntiogency,-^his  dying 
without  issue,  living  W., — ^and  that  the  li- 
mitation to  \V.  was  a  good  executory  de- 
vise to  take  efieet  on  the  contingency  of 
T.'s  dying  without  issue  in  the  life-time 
of  W.  ;  for  it  was  agreed  that  it  could  not 
be  a  remainder,  because  one  fee  cannot 
be  in  remainder  after  another ;  and  they 
adjudged  that  the  recovery  of  T.  did  not 
barlhis  executory  interest  to  W.,  because 
he  who  suffered  the  recovery  had  a  fee, 
and  W.  had  no  estate  depending  on  the 
estate  of  T.  but  a  collateral  and  mere  pos- 
sibility, which  could  not  be  touched  by 
a  recovery  $  but  it  is  said  in  that  case,  if 
the  person  to  whom  the  executory  devise 
is  limited,  come  in  as  a  vouchee  in  a  com- 
mon recovery,  that  this  possibility  is 
tfaerieby  given  up.  Fells  v.  Brown,  JVL 
1,620.  Cro.  Jac  590.  Palm.  131.  G\\b, 
393. 

4^9.  A.  possessed  of  a  term,  devised 
it  to  bis  wife  for  life,  remainder  to  his 
first  son  for  life,  and  if  he  die  without  is- 
sue, to  his  second  son,  &c.  The  remain- 
der to  the  second  son  was  held  void,  for 
the  remainder  of  a  term  cannot  depend 
OA  a  possibility  so  remote  as  dying  with- 
out issue ;  though  objected  in  this  case, 
that  the  devise  was  not  '^  to  the  first  son 
and  his  issue,*'  but  given  to  him  for  life 
only,  with  an  executory  devise  to  the  se- 
cond son,  upon  the  contingency  of  the 
first  not  having  issue  at  tho  time  of  his 
'  death*  Love  v.  Windhamf  1668.  1  Lev. 
29C.  2  Cb.  Rep.  14. 

460.  An  executory  devise  to  arise 
within  the  compass  of  a  reasonable  time, 
is  good  ;  20,  nay  SO  years  have  been 
thought  a  reasonable  time,  so  as  to  be 
within  the  compass  of  a  life  or  lives :  for, 
let  the  lives  be  never  so  many,  there  must 
be  a  survivor,  and  it  is  but  the  length  of 
that  surviving  life ;  the  court  declined  to 
gp  one  atep  fiirther,  fbr  such  limitations 
ilAke  an  estate  unalienable,  every  execu-. 
tdry  devise  being  a  perpetuity  as  far  as  it 
goes,  viz#  i)a  estate  unalienable,  though  all 
mi^nkind  join  in  the  conveyance.  Scatter' 
^pod  V.  Edge^  T.  1697*  Salk.  ?29.  Note, 
Twisdcn,  ],  used  to  say,  **  all  the  candles 
weice  (ighted  at  ence  r'  at  this  day  it  is 
<il^^rly  agreed,  though  formerly  in  many 
beQ  otherwisei  that  a  devise  to  an 


shall  take  by  way  of  executory  devise. 
Taylor  v.  BydaUy  H.  1677.  Freem.  244. 
293. 

461.  A.  having  issue  several  sons,  the 
eldest  non  compos,  created  a  term  for 
years,  and  by  another  deed  declired  the^ 
trust  thereof  to  his  second  son,  and  the 
heirs  male  of  his  body,  remainder  to  his 
other  sons,  provided  that  if  his  eldest  son 
die  without  issue,  or  not  leaving  his  wife 
etisient  with  child,  living  the  second  son, 
so  that  the  earldom  descended  on  the  se- 
cond son,  then  the  said  term  to  remain 
to  the  third  son,  and  the  heirs  male  of 
his  body  ;  with  like  limitations  to  the 
other  sons :  the  eldest  son  died  without 
issue,  living  the  second ;  this  limitation  to 
the  third  son  was  held  good  by  Ld.  Not* 
tingkam,  contra  the  opinion  of  the  three 
Chief  Justices  who  assisted  him.  *D.  of 
NarfoUee  Ca.  C.  1683. 3  Ch.  Ca.  1.  This 
decree  was  reversed  by  North,  C.  S. 
Vide  1  Vern.  163. ;  but  upon  appeal  to  the 
Lords,  Ld,  North^s  decree  was  reversed, 
and  Ld.  Nottingham'* $  established.  Note, 
executory  devises  and  limitatioi^  of  the 
trust  of  a  term  are  governed  alike.  Vide 
Massenburgh  v.  Ash,  1  Verur  235. 

462.  A  will  shall  never  operate  by  way 
of  executory  devise,  if  it  may  take  effect 
by  way  of  remainder,  t.  e.  if  there  is  a 
particular  estate  to  support  it.  Reeise  v. 
Long,  T.  1689.  Carth.  3 10.  Vide  Good- 
right  V.  Cornish,  4  Mod.  258. 

463.  A  man  devised  a  term  to  L  S.  his 
heirs,  executors,  and  assigns  for  ever, 
but  if  he  died  belore  21,  leaving  no  issue, 
then  to  L  D.  The  devisee  died  before 
21,  without  issue,  and  the  remainder  was 
held  to  be  good.  Martin  v.  Long,  T.  1690. 
2  Vern.  151.  Pre.  Ch.  15.  Vidt  Stephens 
V.  Stephens,  Ca.  temp.  Talb.  228. 

464.  In  case  of  executory  devises^ 
there  can  be  no  limitation  over.  Goocf- 
right  V.  Corni$h,  H.  l693.  4  Mod.  259. 

465.  If  a  term  is  devised  to  A.  and  the 
heifs  of  his  body,  and  if  A,  die  without 
issue  living  B.  then  to  6.  Ptr  curiam, 
this  is  a  ^od  limitation  to  B.,  the  (contin- 
gency being  to  arise  within  the  compass 
of  a  life  in  being.  Lamb  v.  Archer, 
M.  1694.  I  Salk.  225.  Comb.  208.  Skin. 
340.  In  this  case.  Child  1;.  Bayley,  Cro. 
Jac.  459.  1  Rol.  Ab.  613.,  is  said  to  be 
shaken  by  the  D.  of  Norfolk's  Ca.  3  Cb. 
Ca.  1.  and  denied  to  be  law. 

366.  A.  seised  In  feoi  devised  to  B. 
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for  life,  remainder  to  B.^s  first  son  in  tail 
matey  and  so  to  the  second  and  third  sons ; 
andi  for  defeult  of  such  is^ue,  to  C.  for 
life,  and  'to  his  first,  second  son,  &c.  in 
like  manner.     The  devisor  died ;  thenB. 
married,   and    died   without  issue  horn, 
but  the  wife  was  privcment  ensient  with  a 
son,  who  was  b«ri|  after.     The  judgment 
in  C.  B.  that  the  posthumous  son  had  no 
title,  was  affirmed  in  B.  R.  on  a  writ  of 
error;  and  it  was  there  held  that  the  ^- 
mainder  to  the  first  son  of  B.  was  a  con- 
tingent remainder,  apd  so  must  take  ef- 
fect, according  to  the  rule  in  Archer's 
Ca. ;  hut  at  the  time  of  the  death  of  B. 
there  was  a  default  of  issue  male,  on  which 
:the  estate  vested  in  the  possession  of  C, 
and  ought  not  to  be  removed  again  by  the 
birth  of  a  son  after :  Held,  also,  that  this 
is  no  executory  devise,'  upon  the  rfife  laid 
down  in   Purefoy  v.  Rogers,   2  Saund. 
3SQ. ;  that  where  a  contingent  estate  Is 
limited  to  depend  on  a  freehold  capable 
to  support  the  remainder,  it  shall  never  be 
construed  an  executory  devise.    But  this 
judgment  was  reversed  in  Dom.  Proc*  in 
Mich.  Term  following.     Reeve  v.  Long^ 
£•  1694.     12  Mod.  53.     4  Mod.  282.  S 
Lev.  408.  1  Salk.  227-  Skin.  430.  Comb. 
452.     Garth.  S39.    Holt  22a.     Nottj  3 
Lev.  408.     4  Mod.  282.     1  Salk.  227.  S. 
C.  all  accord.     Carth.  309.  says,  it  was 
held  in  B.  R«  that  the  contingency  not 
'happening  till  after  the  particular  estate 
was  determined,  the  remainder,  vias  de- 
stroyed, as  in  Archer's  Ca.     Skin.  430. 
says,  that  the  judgment  in  C.  B.  was  af- 
firmed per  totam  curiam  in  B.  R«  upon  the 
first  ajqgument,    without  any  difficulty ; 
and   afterwards  it   was  reversed  in  the 
House  of  Peers.    And  in  3  Lev.  408.  and 
I  Salk.  227*  It  appears  that  all  the  Judges 
were  very  moeh  dh»atisfied  with  the  opi- 
nion of  the  Lords,  and  did  not  change 
their  *  own  opinions,  but  blamed  Baron 
Turien  very  much  for  permitting  a  spe- 
cial verdict  to  be  found,  where  the  law 
was  so  clear  and  certain.     Comb.  252. 
says,  the  judgment  was  reversed  in  Dora. 
Proc.  the  Lords  having  more  regard  to  the 
equity  of  the  case  than  to  the  settled  rules 
of  law  and  the  opinion  of  the  Judges.  No 
absolute  decision  is  to  be  found  whether 
the  Stat.  10  &  11  W.  3.  c.  16.  is  applica- 
ble to  wills,  but  in  Roe  v.  Qunrtley,  I 
T.  R.  634.  the  court  seems  to  take  it  for 

f  ranted  that  it  is.   i  Salk.  227*  n.  by  Mr. 
Ivans.     Mr.  Butler  (n.  to  Co.  Lit.  298.) 
says,  ^  there  is  a  tradition,  that,  as  the 


case  of  Reeve  v.  Long  arose  irpo»  a  will, 
the  Lords  considered  the  law  to  be  set- 
tled by  their  determination  In  that  ease^ 
and  were  unwilliug  to  make  any  express 
mention  of  limitations  or  devises  made  in 
wills,  lest  It  should  appear  to  call  in  f^ues- 
tion  the  authority  or  propriety  of  their 
determination  ;  besides,  the  words  of  the 
act  may  be  construed,  without  much  via- 
lence,  to  comprise  settlements  of.  estates 
made  by  will,  ais  well  as  settlements  by 
deed."  In  Bull.  N.  P.  105.  it  is  also  saki 
there  is  no  ground  for  the  distinction. 

4G7.  One  devised  all  his  lands,  after 
the  death  of  his  executor,  to  A.,  bis  exa 
enter's  son,  and  his  heirs  for  ever ;  but 
if  A.  died  leaving  no  son,  then  to  that  soa 
of  his  executor  that  he  should  think  fit  to 
gfive  them  to  by  his  will,  and  for  want  of  a 
son  of  his  executor,  then  to  B.  This  was 
held  a  good  executory  devise  to  B.  aa 
confined  to  the  period  of  a  life  in  being, 
and  therefore  no  danger  of  a  perpetuity. 
Pairfaz  v.  Heron^  H.  1696.  Pre.  Ch.  67. 
Vide  Hopkins  v.  Hopkins,  Ca.  temp. 
Talb.  44.  Chapman  v.  Blissett,  ib.  145. 
Feele  v.  Brown,  1  £q.  Ah.  187.  pi*  4. 
Brett  V.  Rigden,  Plowd.  Com.  345.  1  £q. 
Ab.  215.  pi.  1. 

468.  F.  being  possessed  of  a  term  for 
years,  devised  it  to  his  wife  for  life,  and 
after  her  death  to  R.  for  life,  and  after 
her  death  to  T.  and  his  children  ;  ^*  and 
if  it  should  hUppeu  the  said  T.  do  die  be* 
fore  the  expiration  of  the  said  term,  not 
having  issue  of  his  body  then  living,  then 
to  go  over  to  plaintiffs  for  the  residue 
of  the  term.  Defendant  claimed  by  as- 
signment from  R.  and  T. — ^R.  was  dead, 
and  T.  died  without  issue,  and  plaintiff 
brought  his  bill  to  have  an  assignment  of. 
the  term  pursuant  to  the  will.  Decreed, 
that  the  remainders  to  plaintiffs  were 
good  by  way  of  executory  devise,  and 
that  the  wor^s  "  then  living''  must  relate 
to  the  time  of  his  death,  for  otherwise 
there  would  be  no  difference  between  this 
and  the  common  limitations  of  a  term  "  to 
one,  and  the  heirs  or  issue  of  his  body, 
and  if  he  die  without  issue,  remainder  to 
another,^'  which  is  void,  fbr  there  it  must 
be  likewise  intended,  "  if  he  die  without 
issue  before  the  expiration  of  the  term/' 
or  "  during  the  term,"  since  after  the  expi- 
ration of  the  term  he  can  limit  no  remain- 
ders over,  because  nothing  remains  then 
to  be  limited  :  but  here  it  being  limited 
over  upon  this  contingency,  "  if  he  die 
withoui  iasue  iheu  living,  vi2.m  ihe  time  of 
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his  d«Btb/'  it  it  good;  because  the  cootin- 
f  eocy  must  happen  within  one  life,  or  net 
at  all ;  for  upon  his  death  it  will  certainly 
be  known  whether  he  leaves  issue  or  not ; 
if  he  does,  the  contingency  cannot  take 
piece  ;  if  he  does  not,  then  it  may;  and 
this  being  to  happen  within  the  compass 
of  a  life,  Is  good  as  an  executory  devise, 
and  differs  in  nothing  from  the  D.  of  Nor- 
folk's Ca.  ante  J  pi.  461.  Fletcher' e  Co. 
T.  1709.  1  Eq,  Ah.  193.  pi.  10. 
4^.  One  devised  the  surplus  of  bis 

Ssrsonal  estate  to  the  children  of  A.  and 
.,  neither  of  whom  had  any  children, 
either  at  the  making  of  the  will  or  the 
death  of  the  testator.  Per  curiam^  the 
devise  is  executory,  and  shall  extend  to 
such  children  as  A.  and  B.  should  have 
at  any  time  after,  a(nd  the  children  to  take 
per  capitoj  and  not  per  stirpesy  they  claim- 
ing in  their  own  right,  and  not  as  repre- 
senting their  parents.  Weld  v.  Bradbury  f 
M.  1715.  2  Vem.  705.  Vide  Ellison  v. 
Airey,  1  Ves.  111.  Coleman  v. Seymour, 
ib.  211.  Isaac  t^.  Isaac,  9th  Dec.  1768. 
Bartlet  v.  Hollbter,  Amb.  334,  Hodges 
V,  Isaac,  ibid.  348. 

470.  A.  possessed  of  a  term  for  years, 
devised  it  by  will  to  his  son  H.  ^^  for  life, 
and  no  longer,  and  after  his  decease  to 
such  of  the  issue  of  the  said  H.  as  H.  by 
his  will  should  appoint,''  (a)  and  in  case 
H.  should  die  without  issue,  then  testator 
devised  the  same  to  B.  for  the  remainder 
of  the  term,  and  died.  H.  died  without 
issue  living  at  his  death,  whereupon  a 
question  arose,  whether  this  was  an  es- 
tate tail  in  H.  or  not  ?  For  if  it  was,  or 
in  the  nature  of  an  estate  tail,  the  reraaio- 
der  to  B.  would  be  void ;  or  (as  P.  W. 
puu  the  question)  whether  the  term 
should  go  to  the  executor  of  the  first  tes- 
tator, or  to  the  executors  of  H.  or  to  B.  ? 
Ld.  Ch — H.  by  this  wilP  takes  only  a 
life  estate,  with  a  power  to  dispose  of  it 
to  which  of  his  issue  he  thinks  fit ;  the 
words  *^  no  longer''  plainly  show  this  to 
have  been  the  intention  of  the .  testator. 
Where  fan  entail  is  created  by  implication, 
it  is  ever  in  favour  of  the  heir  at  law,  to 
whom  no  estate  being  given  by  the  will, 
so  as  to  enable  him  to  take  by  purchase, 
and  as  he  must,  if  he  takes  at  all,  take  by 
descent,  in  order  to  support  the  intention 
of  the  testator,  that  the  heir  should  take, 
^le  law  creates  by  implication  an  estate 
^ait'  in  tiie  ancestor,  to  vest  it  in  the  issue 
\\y  d^scent :  but  here  this  reason  entirely 


shall  go  to  the  issue,  v&.  by  the  devise 
of  the  party,  until  when,  nothing  vests  in 
the    issue.    Ld.   Ch.   further    said,  the 
words  '^  dying  without  issue,"  have  two 
senses  ;(6)   1st,  ayulgar  sense,  t.  e.  dying 
without  leaving  issue  at  the  time  of  hb 
death ;  2d]y,  a  legal  sense,  i.  e.  when- 
ever there  is  a  failnraof  issae.     If  this 
will  be  taken  in  the  vulgar  sense,  then  the 
devise  over  to  B.  is  good,  and  this  seems 
to  be  the  meaning  of  the  testator,  for  it 
must  be  intended  such  issue  as  be  should 
or  might  appoint  the.  term  to,  which  most 
mean   issue  then   living,   and  this  ctmr 
struction  shall  be  the  more  frvoured,  in 
regard  it  supports  the  will,  whereas  the 
other   destroys   it :  (c)   Held,  therefore, 
that  the  devise  over  of  the  term  to  B. 
was  good ;  and  Ld.  Ch.  observed,  tint 
there  was  a  great  diversity  betwixt  a  do- 
vise  of  a  freehold  estate  to  A.-  for  lite^ 
and  if  A.  dies  without  issoe,  then  to  B^ 
and  a  devise  of  a  term  in  the  same  words, 
for  in  the  former  case  this  might  give  A.  ' 
an  estate  tail,  because  the  words  ^'  if  A. 
die  without  issue,"  in  cose  of  an  inherit- 
ance, are  inserted  in  'favour  of  the  issue, 
{d)  and  to  let  in  the  issue  after  the  death 
of  the  father ;  but  in  case  of  a  term,  these 
words  cannot  have  such  efiect,  for  the 
father  takes   the    whole,    which  on  bis 
death  will  not  go  to  his  issue,  but  to  bis 
(executors*     Lord  Ch.  cited  the  case  of 
Loddinffton  o.  Kime,  3    Lev.  431.  (e) 
which  nis  Lordship  said  was  In  points 
mistakingiy  reported  by  Levinz,  though 
he^  was  of  counsel  in  it,  but  as  to  this 
point  it  was  right,  and  was  stronger  than 
the  principal  one.     Target  v.  uauni  or 
Gratity  E.  1718.  1  P.  W.  432*  GUb.  £q. 
Rep.  149. 10  Mod.  402.  («)  These  words 
in  inverted  commas  are  omitted  in  the 
register  book,  but  are  inserted  in  all  the 
cotemporary  reports  of  this  case,      (b) 
Vide  Nichols  t^.  Hooper,  I  P.  W.  199. 
Pinbury  v.  Elkin,  ibid.  564.    Forth  v. 
Chapman,  ibid«  666.    (e)  This  subject,  as 
applied  to  terms  for  years,  is  more  parti- 
cularly considered  in  Atkinson  e.  Hal- 
chinson,  3  P.  W.  258.  which  see  pott^ 
with  Mr.  Cox's  references  t6  the  synoni- 
mous  cases,   (d)  Vide  Forth  v.  Chapmaa, 
1  P;  W.  667.     (e)  Luddiogton  v«  Kime  cur 
Chime,  is  also  reported  in  1  Salk.  224. 
and  1  Ld.  Raym.  203.  206.     Vida  atUe, 
tit.  Devise^  vii. 

471.  A.  devised  to  C.  ibr  life,  and  in 
case  C,  shoitld  have  issue  male,  then  to 


er taeS|  for  here  is  a  pr9vision  how   It  J  such  issue  mate  and  his  heirs  for  ever. 
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and  after  the  death   of  C,  in  case  he  I  ton  r.  Kime,  1  Salk.  224,  1  Ld.  Rayni. 


should  have  no  issue  male/ then  to  D. 
in  fee.     After  the  testator's  decease,  C. 
before  he  had  any  issue   soffcred  a  re- 
covery ;  it  was  held  clearly,  that  tlnsse 
remainders  after  the  death  of  C.  irere 
contingent,  and  conscc^uently  barred  by 
the  recovery  of  C.   before   they  vested, 
and  then  the  question  arose  whether  the 
remainder  in  fee  was  in  abeyance,  or  de- 
scended to  testator's  heir  at  law.     The 
IVf .  R.  considered  the  fee  as  In  abeyance, 
but  Ld.  Ch.,  on  appeal,  reprobated   that 
notion,  and  held^  that  nothing  but  neces- 
sity could  support  the'  admission  of  it; 
that  there  could  be  no  reasonable  pre- 
tence  for  it  but  to  preserve  the  remain- 
der, which  construing  the    f^e  to  be   in 
abeyanc(>^  would  tend  to  destroy,  and  hiv 
Lordship  said  it  was  held,  that  where  the 
remainder  was   devised  in  contingency, 
the   reversion  in  fee  descended  to  the 
belr  in  the  mean  time,  aiid  that  whatso- 
ever estate  was  not  disposed  of  by  the 
testator  descended  to  the  heir,  and    he 
said  he  should  abide  by  that  opinion,  in 
which  ho  was  very  clear.     His  Lordship 
added,  it  was  a  strange  construction,  to 
fake  pains,  hy  a  strain  in  law,  to  place 
a  remainder  tit  nubibusy  on   purpose  that 
the   testator's   intention  should  be  frus- 
trated, and  that  the  tenant  for  life  might 
be    nnder  the  temptation  to  disappoint 
the  will,  by  destroying  the  contingent  re- 
mainder by  recovery  or  feoffment,  which 
in  such   cases  must   be  admitted   to  be 
tortious  conveyances ;  nay,  whnt  is  more 
extraordinary,    that  the  tenant  for   life 
mast  be  rewarded   for  this  ^rong,  and 
that  he,  who  before  had  an  estat^  for  life 
only,  should  gain  an   absolute  and  Inde- 
feasible fee-simple  by  doing  a  wrongful 
act,  which  would  be  taking  advantage  of 
bis  own  wrong  against  both  law  and  rea- 
son ;  and  held  further,  that  Upon  the  re- 
covery suffered  by  C,  he  being  but  tenant 
for  life,  the  co-heirs  of  the  testator  hav- 
ing the   reversion  in  fee'  descended  to 
them,  they  bad  a  right  of  entry  com- 
mencing upon  such  forfeiture  of  G.    So 
the  court  of  C.  B.,  upon  the  same  case 
referred  to  them  out  of  Chancery,  (a) 
were  clear  as  to  the  destruction  of  the 
.contingent  remainders  by  the  recovery 
suferod  by  C.  and  that  he  thereby  gained 
«.  tortious  fee,  good  against  all  persons 
bat  the  right  heirs  of  the  testator.     Car- 
ttrr.  Batnardiiton,  M.  1718.    1  P.  W. 


299-  of  which  case  the  present  is  a  con* 

tinoation.     Vide  ante^  tit.  Hcwe^  sect. 

.. 

VII. 

472.'  Testator  devised  lands  to  his  wife 
for  life  \  remainder  to  C.  his  second  son 
in  fee,  provided  if  D.  his  third  son, 
should,  within  three  months  after  his 
wife's  death,  pay  500/.  to  his  executors, 
&c.  then  he  devised  to  D.  and  his  heirs  : 
it  was  adjudged  a  good  executory  Revise 
to  L>.  Harksy.  M^trks,  M.  1719. 10  Mod. 
419.  Pre.  Cb   486.    t  Stra.  129. 

.473.  A.  tenant  for  life,  remainder  to 
his  wife  for  life,  remainder  to  his  (a) 
own  right  heirs,  devised  -thus  :  ''My 
lands  in  W.  my  wife  is  to  have  ^  for 
her  life ;  aAer  her  decease,  of  right  it 
goeth  to  my  daughter  £.  for  ever,  if  she 
have  hbirs ;  if  my  daughter  die  without 
heirs  in  the  ijfe  of  my  wife,  and  my  wife 
does  not  marry  again,  and  have  children, 

I  give,  &c."  The  question  was,  if  de- 
fendant, the  devisee  under  the  will, 
could  take,  and  how  or  when  ?  Per  cu^ 
riam,  the  first  clause  is  no  devise ;  the 
words,  "  the  wife  is  to  have,  &c."  is  only 
a  declaration  of  the  testator,  how  his 
estate  was  to  descend  ;  and  this  being  so, 
£.  takes  these  lands  as  heir  at  law  (6^ 
and  then  it  must  be  an  executory  devise, 
on  the  contingencies  mentioned  in  the 
will.  The  words  are  '^  if  the  daughter 
die  in  the  life  of  the  mother,  or  without 

]  heirs.''  This  being  a  remote  contin* 
gency,  which  may  never  happen,  (c)  it  caa 
never  take  place  as  an  executory  devise, 
and  as  a  contingent  remainder  it  can- 
not ;  there  being  no  particular  estate ; 
therefore  the  heirs  of  the  devisor  have  a 
good  title.  Wright  v.  Hammond^  £•  l72l« 

II  Mod.  345.  Stra.  427-  In  Webb.  v. 
Herring,  2  Gro.  415.  1  Saund.  144.  152. 
it  is  settled,  that  a  devise  over  to  a  stran- 
ger shall  be  no  alteration  of  a  prior  de- 
vise to  the  heirs  of  the  devisor.  Floyd 
or  Lloyd  v.  Carey,  Com.  Rep.  20.  Pre. 
Ch.  72.  Show.  P.  C.  137.  was  a  devise 
over,  if  a  man  had  no  heirs  male  of  his 
body,  and  adjudged  an  executory  devise. 

(a)  Jn  11  Mod.  it  is  '^  remainder  to  her 
right  heirs,"  which    must  be  an    error, 

(b)  Vide  Wright  v.  Wyvell,  2  Vent.  57. 
Bamficiid  v.  Popham,  1  P.  W.  59-  (c) 
Gore  ».  Gore,  2  Stra.  938.  wj/,  pi.  475. 

474.  In  this  case,  Ld.  Ch^  took  a  dif- 
ference between  a  limitation  of  a  trust  of 
a  term  of  years,  in  such  manner  as  that 


505.  2  9ro.P.C.  1.     (0)  Vide  Ludding  j  all    powff  of  alienation  might  be  fe- 
Vol.  h  r» 
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introduced,  and  a  limitatioo  of  a  trust  of 
a  sum  of  money  which  oiay  be  subject  to 
more  remote  contingencies.  lu  the  lat- 
ter case,  tiis  lordship  thought  that  a  bond 
lo  pay  money  on  the  death  of  A.  without 
issue  of  his  body,  would  be  good  {a)  and 
80  for  the  same  reason  would  be  the 
trust  of  money  so  limited.  Phydd  v. 
Pleydel.M.  1721.  1  P- W.  T^S.  (a)  Vide 
Pinbury  r.  Elkin,  1  P.  \V.  566. 

475.  Where  ^  term  for  years  ^as  set- 
tled in  trust   for   the  husband   for   life, 
then  to  the  wife  for  life,  then  to  the  first 
son  of  the  marriage,  and  the  heirs  male 
of  his  body  ;  and  in  the  same  manner  to 
all  the.  other  sons  successively  ;  and  for- 
want   of  sons  then   to  daughters.     The 
husband   and   wife    died  without  having 
had  any  son,  but    leaving   a  daughter ; 
and  the  question  was,  whether  she  could 
take  under  this  limitation,  it  being  after  a 
limitation  in  tail  to  the  sons  ?    Ld.  Cow- 
per  held,  that  if  the  limitation  to  the  sons 
had  taken  effect,  that  to   the  daughters 
must  have  been  void  ;  but  as  there  was 
no  son,  the  latter  limitation  ^was  good ; 
for  the  construction  must  be,  if  a  eon, 
then  to  him  ;  and  if  no  son,  then  to  a 
daughter.  Gore\.  (7^rc,T.  1722.2  P. W. 
28.  2  Kel.  254.  9  Mod.  4.  10  Mod.  501. 
2  Stra.  958.     Higgins  v.   Dowlery  M. 
1707.    1  P.  W.  98.  2  Vern.  (>00.  Salk. 
168.  S.  P.  VidepostyiM^EstattyYuu  But 
in  Salk.  156.  it  is  said,  that  upon  reading 
the  settlement,  it  appears  to  be,  '<  and  in 
default  of  issue  male  of  the  body  of  the 
husband,  then  to  the  daughters;  '  and  so 
the  husband   took    an    estate    tall,  and 
therefore  the  subsequent  limitation  to  the 
daughter  was  void.     However^  Jekyll^ 
M.  R.   afterwards,  in  Stanly  9.  Leigh, 
2  P.  \V.  618.  aaid  this  was  a  mistake ; 
and  indeed  it  is  observable,,  that  although 
an  indefinite  failure  of  issue  male  of  the 
body  of  the  husband  would  have  been  too 
remote,  yet  as  he  took  an  express  estate 
for  life  before,  and  this  was  not  the  case 
of  an  inheritance,  ii  by  do  means  follows 
that  he  took  any  estate  by  words  of  im- 
plication ;  and  the  words,  '^  in  de/ault  of 
issue  male,"  might  well  refer  to  sqch  de- 
fault of  such  issue  male  as  was  before 
expressed.    See  Mr.  Cox's  note  in  P.  W. 
98.  where  the  several  cases  and  distinc- 
tions on  this  subject  ure  collected,  and 
where  It  is  said  that  notwithstanding  the 
authority  of  Higgins  r.  Dowler  has  been 
sometimes  questioned    (as    in  Clare  v. 
Clare,   C».  temp.  Talb.  26.      Wyth  i?. 


fully  established  by  Stanley  o.  Leigh, 
2  P.  W.  636.  Brooks  v.  Taylor,  Moe. 
188.  Stephens  v.  .Stephens,  Ca*  temp^ 
Talb.  228.  Gower  t.  Grosvenor,  Barn. 
54.  Sheffield  i;.  Ld,  Orrery,  3  Atk.  287- 
Pelham  v,  Gregory,  5  Bro.  P.  C.  435* 
Doe  V.  Fonnereau,  Doug.  470.  Marsh  t. 
Marsh,  1  Bro.  C.  C.  293.  Knight  v.  El- 
lis, 2  Bro.  C.  C.  570.  Hockley  v.  Maw- 
bey,  3  Bro.  C.  C.  82.  The  result  of 
which  cases  (according  to  Mr.  Fearee)  ii, 
^'  that  whatever  number  of  limitations 
there  may  be,  aAer  the  first  executor/ 
devise  of  the  whole  interest,  any  one  of 
them  which  Is  so  limited  that  it  must  take 
ei)*ect  if  at  all)  within  21  years  after  the 
period  of  a  life  then  in  beii^,  may  be 
good  in  event,  if  no  one  of  the  preceding 
executory  limitations,  which  would  carry 
the  whole  interest,  happens  to  vest.  But 
when  once  any  preceding  execatory  limi^ 
tation  which  carries  the  whole  interact, 
happens  to  take  place,  that  instant  all  the 
subsequent  limitations  become  void,  and 
the  whole  interest  is  then  become  vested." 

476.  A.  seised  in  fee,  and  having  three 
sons,  G.,  £.  &  R.,  devised  filackacre 
to  G.,  his  eldest  son,  and  his  heirs,  and 
Whiteacre  to  E.,  his  second  son,  and  bis 
herrs,  and  a  rent  charge  of  50/.  per  ojui. 
issuing  put  of  Whiteacre.  to  R«  and 
his  heirs ;  proviso,  that  if  either  of  hii 
sons  should  die  without  issue,  the  other 
two  living,  so  as  his  estate  in  land  shooid 
come  to  the  other  two  sons,  then  the 
rent  should  cease.  G.  died,  leaving 
issue  the  defendant,  and  ll.  died  Mnu 
issue  ;  so  that  this  contingency  couid 
never  happen,  because  G.  hiMl  issue,  and 
he  being  dead,  and  R.  also  withont  issue, 
their  estate  in  lands  could  never  come  to 
two  where  C  alone  was  surviving ;  trgo 
the  rent  charge  must  descend  to  defeikl* 
ant  as  heir  at  law,  being  the  ion  of  G«, 
tho  eldest  son  of  the  testator ;  for  tUs  is  an 
exectttonr  devise  to  two,  on  the  contio- 
gency  of  one  dying  in  the  life-time  of  the 
other  two,  which  contingency  must  arise 
within  the  compass  of  one  life,  otberviie 
it  is  void ;  for  it  is  plain  that  the  t«iiator 
intended  this  benefit  of  survivorship 
during  his  sons'  lives  only.  JndgmeBC 
for  defendant.  Par$ons  v.  Peoceci,  H. 
1725.  8  Mod.  347.  Vide  Snowe  v.  Cut< 
ter,  1  Ley.  IS6.  Badger  v.  Uoyd,  1  Seik. 
233. 

477*  M.  B,  testator's  widow,  opon  her 
marriage  with  Y.  reserved  a  power,  to 
dispose  of  her  estate  as  she  should  think 
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fit,  notwithstanding  her  coverture,  and 
ailer  her  marriage  she  devised  it  to  her 
hasbaad  Y.  fof  life,  remainder  in  parcels 
to  her  three  sons  and  their  heirs,  ^  pro- 
vided thai  if  any  or  either  of  her  sons 
died  under  21  years  without  issue,  the 
siiare  of  Him  or  them  so  dying  should  go 
to  the  survivor  or  survivors."  J.  B.,  one 
of  her  sons,  died  '  under  21  years,  and 
without  issue,  so  that  the  lands  which 
were  devised  to  him  most  descend  to 
jitaintifT  and  defendant  equally  ;  for  this 
being  a  common  contingency,  and  having 
happened,  whether  it  is  by  limitation  of 
a  use,  or  by  executory  devise,  the  re- 
mainder over  is  always  good.  The  court 
was  of  opinion,  that  this  could  not  be  an 
executory  devise,  because  testatrix  was  a 
feme  cooert,  Buggins  v.  Votes j  li.  1725. 
9  Mod,  125. 

4T8.  Testator  devise^  his  term  to  his 
wife  for  life,  remainder  to  his  son  and 
daughter,  and  died  |  the  daughter  and 
her  nusband,  in  the  life-time  of  tbo  wife, 
assigned  their  moiety,  and  after  the 
death  of  the  brother,  living  the  mother, 
they  assigned  the  other  moiety.  This 
assignment  was  held  good,  both  in  equity, 
and  also  by  the  Lords.  Theobalds  v. 
Dufayj  M.  1735.  2  P.  W.  608.  9  Mod. 
101.     . 

479*  Where  testator  bequeathed  the 
residue  of  his  personal  estate  to  A.  for 
life,  and  after  her  death  the  interest  to  be 
applied  for  the  maintenance  of  such  chil- 
dren as  she  should  have  until  the  sons 
attained  21  and  the  daughter  18,  and  at 
such  ages  to  be  paid  their  portions  and 
*'for  want  of  such  issue,"  then  to  the 
children  of  S.^^A.  died  without  issue;  and 
it  was  contended  that  the  bequest  over  to 
the  children  of  S.  was  too  remote,  for  if 
the  words  "for  want  of  such  issue,'* 
should  signify  for  want  of  such  children 
of  A.  as  should  attain  the  said  ages,  yet 
it  wouki  exceed  the  rule  which  had  con- 
fined these  sort  of  bequests  (especially  of 
mere  personal  estates)  to  lives  in  being. 
But  Ld«  King  held  it  to  be  a  good  exe« 
cutory  devise.  Madox  v.  StaiHes^  T. 
1727. 2  P.  W.  421. ;  and  the  decree  was 
affirmed  by  the  Lords,  3  Bro.  P.  G.  383. 
Vide  Massenburgh  v.  Asbj  1  Vern.  284. 
257.  304.  S.  P. 

480.  L  S.  possessed  of  a  term,  devised 
it  to  A.  for  life,  remainder  to  the  heirs  of 
A.    This,  it  seems,  shall  on  A.'s   death, 

fo  to  his  executor,  and  not  to  his  heir. 
>aw»  v.  Gibbs^  H.  1729.  3  P.  W,  W. 


481.  A.  devised  lands  to  B.  and  his 
heirs  for  eviir,  upon  condition  to  pay  al 
the  te&«<Uor*s  debts,  legacies^  and  fune- 
rals, and  if  h^  did  not  pay  them,  then  he 
devised  the  premises  to  defendant  and 
her  heirs  for  ever,  and  gave  the  residue 
of  his  estate  real  and  personal  to  defend- 
ant and  her  heirs,  B.  died  before  (he 
devisor,  so  as  it  was  a  lapsed  legacy  as 
to  him.  One  question  was,  whether  this 
was  an  executory  devise  over  of  these 
lands  to  defendant  ?  Per  tot,  cur.,  this 
cannot  be  an  executory  devise  to  de- 
fendant, unless  it  were  an  original  de- 
vise. Here  is  no  first  devisee,  for  he  i^ 
dead,  and  that  devise  is  void.  Roe  v. 
Fiudd,  E.  1 729.  Fortesc.  184. 

482.  A.  having  the  reversion  in  fee  of 
lands  (which  on  the  roarria?e  of  his  son 
B.  he  had  settled  on  himself  for  life ;  re- 
mainder to  B.  fi)r  99  years,  if  he  should 
so  long  live  ;  remainder  to  trustees  and 
their  heirs  during  the  life  of  B.;  rQ^' 
mainder  to  the  first  and  other  sons  of  B. 
successively  in  tail  male  ;  remainder  to 
the  heirs  male  of  the  body  of  B.,  rever- 
sion to  A.  in  fee,)  devised  all  the  lands 
mentioned  or  contained  in  that  settle- 
ment, "on  failure  of  issue  of  the  body  of 
B.,  and  for  want  of  heirs  male  of  his  awii 
body,"  to  his  daughter  F.  and  the  heirs  ot 
her  body;  adjudged  in  Dom.  Proc,  thi^t 
this  will  did  hot  give  an  estate  bv  impli- 
cation to  B.,  and  therefore  the  devise  to 
F.  was  executory  and  void,  as  being  ou 
too  remote  a  contingency.  Lady  Lanes*  ^ 
borough  V.  Foiy  E.  1733.  Ca.  temp.  Talb. 
262.  Vide  Lytton  v.  Lytton,  4  Bro.  C.  C- 
452.  where  this  case  is  much  commented 
upon. 

483.  A.  devised  all  his  real  and  per- 
sonal estate,  in  trust  to  pay  his  son  B.  an 
annuity  ;  and  if  B.  should  have  any  chil- 
dren, the  residue  of  the  rents  to  be  ap: 
plied  towards  their  maintenance  during 
B.'s  life ;  and  after  his  decease,  a  moiety 
of  such  trust  estate  to  such  child  or  chil- 
dren as  B.  should  leave,  their  heirs,  &Ct 
and  the  other  moiety  to  the  children  of 
testator's  grandson  G.,  and  every  other 
child  or  children  of  his  daughter  D., 
their  heirs,  &c.  and  if  B.  die  without 
issue,  the  first  moiety  to  C,  and  other 
Ihild  or  children  of  D.,  and  their  heirs, 
&c.  B.  married  and  had  issue  a  son 
and  a  daughter,  and  died  ;  afterwards  C. 
married  and  had  Issue  a  son  and  i& 
daughter,  and  died  ;  Held,  that  the  limi-. 
tation  to  the  daughter  of  C.'  wsis  well  sup« 
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ported  by  the  estiite  in  the  trustees,  or  if 
Dof^is  good  as  an  executory  devise^  and 
the  proms  shall  go  to  tl»e  children  of  6. 
Chapman  y.  Blisset,  M.  179^-^  Ca.  temp. 
Talb.  145. 

484.  An  executory  devise  of  a  freehold 
to  a  grandson  unborn,  when  be  shall  at- 
tain the  age  of  21,  is  good.    Stephens  v. 
Stephensj  M.  1730.  Ca.  temp.  Talb.  228. 
4S5.    A.  gave  500/.  to  his  daughters, 
and  demised  his  lands  ^  for  90  years,  iu 
fraat,  that  if  his  wife  should  within  four 
Years  pay  off  the  500/.,  then  he  gave  the 
lands  to  his  wife 'for  life,  and  after  her 
death  to  her  son  H.   and  hi»  issue,  and 
for  want  of  such   issue   to   him  and  his 
heirs  for  ever,  and  the  same  term  to  wait 
on  the  inheritance*    The  wife  did  not 
pay  the  money,  and   the  estate  was  sold 
under  a  decree,   upon  a  bill  filed  against 
H. ;  afterwards  a  bill  was  filed  against 
the  devisee  of  the  purc{iaser  by   the  son 
of  H.  as  heir  in  tail  foi^  the  reversion  ex- 
pectant on  the  term   of  99  years  ;   there 
having  been   no  fine  levied   to  the  pur- 
chaser by  the  son   to  bar  the   estare  tail, 
and  the  purchaser   having  notice  of  the 
title,  Ld.  Hardioicke  held,  (bat  thjs  was  a 
conditional  limitation  in  the  wife  for  life, 
taking  place  as  an  executory   devise  (for 
that  it  could  not   be   a   contingent  re- 
mainder, for  want  of  a  freehold   to  sup- 
port it,)  and  that  H.  took  an  estate  tail, 
with   remainder   to    him    in   fee ;    and 
f    though  in  this  case  the  estate  for  life  in 
'  ^  the  wife  was  a  preceding  executory  limi- 
tation, which  never  took  cfTect,  because 
she  did  not  pay  the  money,  nnd  perform 
the  condition  on  which  it  was  to  arise  ; 
yet  the  estate  tail  to  H.  was  well  limited, 
and  took  efiikrt  expectant  on  the  term  ;(a) 
and  that  this  being  an  executory  devise, 
the  freehold  descended  to  H.  as  heir  at 
law  to  the  testator,  till  the  wife  had  per- 
formed the  condition.  (6)  And  his  Lord- 
ship accordingly  decreed  in   favour   of 
plaintiff's  title.  Hayward  v.  SiUlingjleei^ 
M.  1787.  1  Atk.  422.   (a)  The  principle 
that  a  remainder  over  shall  take  effect, 
notwithstanding  the   condition  annexed 
'  to  the  preceding  estate,  and  on  which  the 
remainder  is  limited,  should  never  arise 
or  be  performed,  is  recognised  by  many 
cases.   Vide  Scattergood  o.  Edge,  1  Salk. 
$29.    Jones  v.  Wettcombe,  1  Eq.  Ab. 
245.     Hopkins  v.  Hopkins,   Ca.  temp. 
Talb.  24.    Andrews  v.  Fulham,  2  Stra. 
1092, 1  Ves.421. 1  Wils.C,B.  107.  3  Burr. 
1€24.  Gollivtr  f.  Wickett,  1  WUs.  C.  B. 
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105.  2  Sm.  1093>  I  Vet.  421.  Wig  o. 
Wig,  1  Atk.  332.  Fonnerean  r.  Foque*' 
reauj  3  Atk.  815.  Avelyu  v.  Ward,  1  Yes. 
420.  Bradford  v.  Foley,  Doug.  63.  Su- 
tham  v.  Bell,  Cowp.  40.  Horton  n.  Whi- 
tnker,  1  T.  R.  346.  Ooo  v.  Brabant,  3 
Bro.  C.  C.  393.  (6)  Vide  etiam  Pay's  Ca. 
Cro.  Eliz.  878.  Gore  r.  Gore,  2  P.  W. 
28.  Hopkins  t?.  Hopkins,  Ca.  temp. 
Talb.  44.  Wig  ».  Wig,  sup,  Trevanian 
V,  Vivian,  2  Yes.  430.  Bullock  r.  Stones, 
ibid.  521.  Smith  o.  Newport,  2  Atk. 
344.  476. 

486.  A.  devised  lands  in  trust  for  B. 
for  life,  remainder  in  trust  for  bis  sons 
successively,  remainder  in  trust  for  the 
future  sons  of  €•  remainder  over,  and 
the  testator  provided  for  the  disposition 
of  the  rents  and  profits  during  the  mi- 
norities of  those  who  were  to  take  in 
future.  B.  died  in  testator's  life-timey 
end  it  was  decreed,  the  contingent  limi- 
tations should  enure  as  executory  devi- 
ses, and  that  the  profits  from  the  death  uf 
the  testator  till  the  birth  of  a  son  of  B. 
should  go  to  the  heir  $  and  afterwards,  a 
son  being  born  to  B.,  upon  the  death  of 
that  son  it  was  decreed,  that  the  rents 
and  profits  should  belong  to  the'  heir, 
until  some  person  should  become  entitled 
under  the  limitations  in  the  will.  Hop- 
kins  v.  Hopkins^  E.  1738.  1  Atk.  581. 
1  Yes.  268.  Ca.  temp.  Talb.  44.  A  cor- 
rected copy  of  this  case  was  stated  by 
(^d.  Loughborough  in  Habergbam  r. Vin- 
cent, 4  Bro.  C.  C.  390.  Vide  Reeve  v. 
Long,  Carth.  310.  4  Mod.  4S2.  Nealthy 
t».  Bosville,  Rep.  temp.  Hardw.  258.  Wal- 
ter V.  Drew,  Com.  Rep.  372.  2  Yes.  6l6, 
Doe  r.  Morgan,  3  T.  R.  TGli.  765. 

487.  Testator  devised  to  A.  and  his 
heirs,  and  if  he  should  die  before  twenty- 
one,  then  to  B.  This  is  a  good  executory 
devise  to  %.,  being  limited  to  take  effect 
on  an  event  which  must  happen  withio 
the  compass  of  a  life  in  being.  Gwrnel 
v.  Wood^  T.  1741.  8  Vin.  112.  pi.  38. 

488.  Testator  devised  bis  estate  to  A. 
in  case  his  daughter  should  die  leaving 
no  heirs  of  her  body :  Held)  a  gift  to 
the  daught^  for  life,  with  contingent  re- 
mainder to  such  heir  of  her  body  as 
should  be  living  at  the  time  of  her  death* 
Read  v.  Snell^  T.  1743.  2  Atk.  646. 

489.  A.  limited  10,000f.  in  failure  of 
issue  of  the  hody  of  husband  and  wifoi 
to  B.  in  tail ;  the  remainder  is  yoid  u 
an  executory  devise  being  too  remote  ; 
otherwisoi  whore  the  UmitatiooB  are  for 
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life^  that  confining,  it  to  a  failure  of  issue, 
duriog  the  lives  in  being ;  and  in  the 
case  of  eiiecutory  devises,  it  has  been  held 
to  be  a  reasonable  construction,  if  it  falls 
within  the  compass  of  ever  so  many  lives 
in  being  at  the  same  time.  Trafford  v« 
Boehmj  £.  1746.  3  ^ik.  449.  Vide 
Hodgson  Vf  Bussey,  2  Atk.  89*  Bean- 
clerk  17.  Dormer,  ibid.  309* 

'  490.  Testator  dovised  hh|  real  and  per- 
aouiil  estate  to  trustees,  and  willed  that 
the  first  son  of  A«,  when  he  should  attain 
21,  should  have  it,  and  his  heirs  male, 
and  that  he  should  be  well  educated.  A* 
had  DO  son  at  testator's  death :  Held,  a 
good  executory  devise  of  the  real  estate, 
and  tliat  the  intermediate  rents  should  be- 
long to  the  heir  of  testator,  but  that  his 
interest  should  cease  upon  the  birth  of  a 
son  of  A.  the  rents  being  applicable  to 
the  education  of  that  son.  Buttock  v« 
Sfones,  T.  1754.  2  Ves.  521.  Vide 
Pophum  V.  Lady  Aylesbury,  Amb.  68.— 
Hopkins  17.  Hopkins,  1  Atk.  581. 

491-  Trust  of  rents  of  leaseholds  to 
accumulate  and  be  laid  out  in  freeholds 
to  be  settled  :  Held,  to  cea^e  when  the 
first  tenant  in  tail  came  of  age.  Phipps 
▼.  Ktiyn^Cj  T.  1766.  (from  the  Register's 
book.)  2  Ves,  &  B«  57.  Fearne  Ex.  Dev. 
84.  (016.) 

492.  Dbvise  to  E.  for  ever,  if  he  have 
a  son  who  shall  attain  21,  but  if  he  die 
without  a  son  to  inherit,  then  the  son  of 
W.  ^ball  inherit.  This  is  an  estate  in  fee 
to  £.  at  22  years  of  age,  subject  to  be 
defeated  by  an  executory  devise  over  to 
the  son  of  W.    Heaik  v.  HeatU^  E.  1782. 

1  Bro.  0.0.147. 

493.  Gift  to  testator's  brother,  without 
any  restriction  as  to  his  children,  to 
wlrom  he  shall  leave,  before  or  after  his 
death,  such  part  of  his  inheritance  as 
their  conduct  may  deserve ;  but  if  at  the 
death  of  his  brother  there  should  be  no 
children,  then  to  A.  This  is  an  exe- 
cutory devise,  which,  if  it  took  place, 
would  defeat  the  interest  of  the  brother's 
children.  Lieutand  v.  AgassiZyT.  1789* 
«  Bro.  C.  0.  615. 

494.  Devise  of  personal  estate,  and  of 
the  rents  and  profits  of  real ;  the  interest 
to  accumulate  and  be  laid  out  in  land,  to 
be  conveyed  with  the  real  to  the  youngest 
or  only  son  of  the  trustee  at  21 :  Held,  a 
vested  interest  by  executory  devise  in  an 
only  surviving  son,  and  t»  wait  till  the 
death  of  the  father,  but  liable  to  be  de- 
Tested  by  the  birth  of  another  son.    The 


trustee  survived  hU  SOU)  and  received  the 
rents  and  profits  till  his  death,  hot  never 
laid  them  out  in  land ;  those  accrued  af« 
ter  the  son  made  his  will,  were  held  to  be 
an  equitable  interest  in  land,  and  there-' 
fore  to  pass  under  it.  Perry  v*  PhUipSf 
M.  1790.     I  Ves.jun.  251. 

495.  In  cases   of   contracts   for  land 
made  before,  but  executed  after  raakio^ 
fi  will,  the  subsequent  execution  is  not  a 
revocation  :  the  legal  interest  coming  in 
esse  aAerwards,  would  not  pass  by  the 
yrill  at  law,  but  in  equity  is  bound  by  the 
prior  devise  of  the  equitable  interest.  An 
executory  deVise  is  in  its  nature  equita- 
ble,  and  becomes  legal  estate   only  by 
application  of  the  statute  of  uses,  which 
executes  every  species  of  interest  that  a 
court  of  equity  would  before^  and  that 
had  been  extended  to  cases  not  in  the 
contemplation  of  the  statute.    An  equita* 
ble  lien  is  aa  equitable  obligation  to  do 
according  to  conscience,  and  a  devise  of 
it  is  good  in  equity,  as  well  as  of  every 
other  equitable  interest     S.  C.     Note, 
Mr.  Fearne  took  it  to  be  )be  clearest  of 
all  cases,  that  a  springing  use  could  AOt 
be  devised ;  but  it  is  now  decided  that  it 
may,  and  Mr*  F.  (in  his  4th  ed.  545.) 
seemed  to  have  changed  his  opinion,  and 
acquiesced  under  the  modern  decisions 
in  Selwyn  v.  Selwyn,  2  Burr.   1131.     2 
Bl.  Rep.  251.  and  Rpee.  Jones,  H.  Bla* 
Rep.  80,;  and  Moor  o.   Hawkins,  cor. 
Northington,  0.  there  cited,  since  report- 
ed in  2  Eden  342. 

496.  Executory  devises  are  not  to  be 
governed  by  the  rules  of  law,  as  to  com- 
mon law  conveyances ;  but  the  question 
is,  whether  they  are  to  happen  withiii  a 
reasonable  time  or  not.  The  rule  as  to 
executory  devises  allowing  any  number 
of  lives  in  being,  affording  a  reasonable 
time  for  gestation  and  21  years,  is  now 
the  clear  law.  Estates  mey  be  unaliena- 
ble for  lives  in  being,  and  21  yearsi 
merely  because  a  life  may  be  an  infant, 
or  en  ventre  sa  mere  /  therefore,  the  worda 
^^  born  in  due  time  afterwards,"  camiot 
be  held  to  mean  more  than  children  la 
the  womb  at  testator's  death.  Moat  exe* 
cutory  devises  are  without  any  fireehold 
to  support  them,  and  the  number  of  con- 
tingencies are  not  material  if  ibey  are  to 
happen  within  the  limits  allowed  by  lair. 
In  a  limitation  ^  to  the  heir  male  of  A., 
if  he  shall  have  oqo  who  shall  attain  the 
age  of  21,'' there  are  three  eontiogenciii* 
It  18  good,  though  the  heir  should  nei  to. 


sso 
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bom  fmder  lO  monlhi  after  the  death  of 
A.  if  the  law  allows  that,  upon  what 
ground  shall  oot  a  day  before  the  birth 
he  allowed  ?  And  if  that  is  allowed,  ten 
months  most  be  allowed,  for  it  b  too  short 
a  time  to  create  loconventenee*  PoweU, 
J.  gives  the  Same  reason  for  allowing  it 
before  the  estate  Tested.  TwentyH>ne 
years  are  allowed,  because  the  law  con- 
siders that  time  reasonable.  If  a  limita- 
tion after  a  life  of  10  months  aqd  21  years 
IS  good,  it  is  incomprehensible  to  say, 
that  a  devise  to  an  infant  en  centre  sa 
nure  the  day  before  he  is  born  can  be 
bad.  £vei7  eiecutoty  devise  is  good, 
that  does  not  tend  to  a  perpetuity  by 
ina|iiog  an  estate  itnalieneble  beyond  the 
period  allowed  by. law  as  to  legal  estates. 
Though  the  Jadges,  since  the  revolution, 
have  disapproved  of  extending  executory 
devises,  there  is  no  instance-of  a  limita- 
tion of  the  number  of  lives,  neither  is  the 
purpose  of  accumulation  any  objection  to 
«n  execatory  devise.  Thdluss&n  v.  Wood' 
fo/rdy  E.  1799.  4  Ves.  317-  331.  337. 
Affirmed  in  Dom.  Proc.  T.  1805. 1 1  Ves. 
112.  VUt  D.  of  Norfolk's  Ca.  3  Ch.  Ca. 
29*  Love  9.  Windham,  1  Mod^50.  Scat- 
tenood  V.  Edge,  1  Salk.  229-  Robinson 
IT.  Hardcastle,  2  Bro.  C.  C.  30. ;  oMto  the 
Umiiaiion  of  ike  mimber  of  Uoes.  Et  vide 
Hopldos  «.  Hopkins,  I  Ves.  268.  1  Atk. 
MU  Stephens  v.  Stephens,  Ca.  temp. 
Talb.  228.  Rogers  o.  Gibson,  1  Ves.  485. 
D.  of  Bndgewater  v.  Egerton,  2  Ves. 
122.  Chapman  v.  Blisset,  Ca.  temp. 
Talb.  146.  imiotke  accumulation  o/real 
miate.  Et  tide  Atkinson  v.  Turner, 
Barn.  74.  Stodholmo  v,  Hodgson,  3  P. 
W.  300.    Bullock  V.  Stones,  2  Yes.  521. ; 


for  their  lives,  with  benefit  of  sorvivor- 
ship,  provided  that  so  much  as  should 
accrue  to    E.  G.  during  the  life  of  J. 
G.  her  husband,  should  not  be  paid  to 
her  or  to  any  person  for  her  use,  hot 
should,  during  his  life,   be  invested  by 
the  trustees  in   real  or  government  se- 
curities,  and  that    the   interest    which 
should  accrue  thereon,  should  be  added 
to  and  accumulated  with  the  capital :  and 
upon  the  decease  of  J.  G.,  the  capital, 
with  the  accumulations,  should  be  forth- 
with paid  to  £.  G.,  but  if  she  should  be 
dead,  then  testatrix  bequeathed  the  same^ 
to  M.  V.  if  living,  and  if  not,  then  it  was 
to  sink  into  the  residue  of  her  personal 
estate ;  and  upon  further  trust,  from  '  and 
after  the  decease  of  the  survivor  of  E. 
G.  and  M.  V.  to  transfer  the  first  and 
last  mentioned  trust  funds,  with  the  ac- 
cumulations   thereof,   in    case  the  same 
should  have  sunk  into  the  residue  of  her 
personal  estate,  to  other  persons :  under 
a  bill  by  E.  G.  and  her  husband,  the  ac- 
counts having  been  directed  against  the 
trustees,  who  were  also  executors,  a  pe- 
tition  was    presented  to  the  M.  R.  by 
piaintifis,    praying    a    declaration    that 
the  proviso   directing   the  accumolation 
was    contrary  to  the    statute   of   39  ds 
40  Geo.  3.  t.  98.  and  therefore  null  and 
void,  and  that  the  petitioners  were  en- 
titled to  the   full  benefit  of  the  will,  as 
fully  as  if  such  clause  had  not  been  in« 
sorted,  and  also  praying  a  transfer  to  the 
Accountant-Geoeral,  &c  which  petition 
his  Honour  dismissed,    and    petitioners 
now  applied  to  the  great  seal.     Per  Ld. 
Ch.,  the  question  is,  whether  the  intention 
appears  to  attempt  an  accumulation  for 


to  the  accumuJatiofi  of  personal  eetate,  more  than  the  life^  by  deed  or  21  years 
Vide  e/tam  Loddiogton  v.  Kirae,  1  Raym.  by  will,  the  whole  shall  be  void,  or  whe- 
203.     Goodtitle  v.  Wood.  Norfolk's  Ca.    ther  it    shtili  take  effect  for  the  period 


3  Ch.  Ca.  29'  Lincoln  v.  Newcastle,  12 
Ves.  250,;  as  to  the  aUowing  10  months 
and  21  years  after  hoes  in  being. 

497*  C.  M.  devised  all  her  real  estates 
in  trust  to  sell^  and  after  payment  of  le- 
gacies, she  gave  the  residue  of  her  per- 
aonal  estate  teethe  same  trustees,  to  col- 
lect her  debts  and  convert  the  whole  into 
specie,  and  further,  after  debts  and  le- 
gacies pMf  to  invest  the  produce  of  her 
real  esmles,  and  the  resfdue  of  her  per- 
sonal estate  at  interest  in  the  public 
fondsy  or  on  real  secnriliesi  upon  trust 
to  pay  diereont  lOl.  per  emn.  to  A.  T.  for 
life,  and  the  residue  of  the  interest 
monies  to  her  mtffn  E.  Op  and  M.  V. 


during  which  the  legislature  meant  it  to 
be  strictly  lawful  to  direct  accumulation  ? 
His  Lordship  then  proceeded  very  much 
at  length  to  state  the  existing  laa^  pre- 
viously to  the  act  of  39  and  40  Geo.  3. 
c.  98.  and  to  comment  on  the  language 
and  operation  of  that  statute,  die  passing 
of  which,  his  Lordship  said,  was  well 
known  to  be  owing  to  the  casft  of  Thel- 
luBson  e.  Woodford,  4  Ves.  317*  (on/e,  pi. 
496.)  Ld.  Ch.  said,  the  construction 
which  had  been  put  upon  the  act  was 
the  right  one.  The  difficultv  was  strong- 
ly put,  that  supposing  the  life  of  the  hus- 
band should  happen  to  endure  for  more 
than  21  yearS|  what  is-  to  become  of  the 
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jirofits  aecomalttted  at  the  end  of  21 
yean,  and  it  is  well  put  io  those  terms 
upon  this  wHL  It  is  now  deary  that  ac- 
cumuhition  may  be  directed  for  21  years, 
where  an  executory  devise  is  created  as 
large  as  heretofore,  and  when  therefore 
there  may  be  a  very  long  interval.  The 
saoie  difficulty  might  occur  upon  a  will, 
precisely  in  the  terms  of  the  act,  as  upon 
this  will*  Ld.  Ch.  said,  he  could  put 
many  cases  in  which  the  same  difficulty 
would  occur,  if  the  direction  for  accumu- 
lation was  in  the  very  terms  of  the  will. 
JHs  Lordship  concurring  in  opinion  with 
the  Ai.  R.,  dismissed  the  petition.  Orif- 
fiih$  V.  Vert,  M.^  1S03.  9  Ves.  127- 

498.  Where  there  is  an  executory  de- 
vise over,  even  of  a  legal  estate,  this 
court  will  not  permit  timber  to  be  cut, 
>  mere  CNipecially  in  the  case  of  a  trust  es-. 
tate.  StansJUU  v.  Habergkam,  M.  1 804. 
10  Ves.  278. 

499*  P.  T.  devised  real  estates  of  the 
annual  value  of  near  5000/.,  and  other 
estates  directed  to  be  purchased,  with 
the  residue  of  the  personal  estate,  amount- 
ing to  above  600,000/.  to  trustees,  &c. 
upon  tru8t,*during  the  lives  of  testator's 
9ons  A.,  B..and  C.,  and  of  his  grandson 
J>,,  and  of  such  other  sons  as  A.  now  has 
or  may  have,  and  of  such  issue  as  D.  may 
have,  and  of  such  issue  as  any  other  sons 
of  A.  nmy  have,  and  of  such  sons  as  B. 
and  C.  may  have,  and  of  such  issue  as 
soch  sons  may  have,  as  should  be  living 
at  his  decease,  or  born  in  due  time  af\er- 
wardsj  and  during  the  life  of  the  survivor, 
to  receive  the  rents  and  profits,  and, 
from  time  to  time,  to  invest  the  same, 
and  the  produce  of  timber,  &c.  in  other 
purchases  of  real  estates,  r^d  after  the 
death  of  the  survivor  of  the  said  several 
persons,  that  the  said  estates  shall  be  di- 
vided into  three  lots,  and  that  one  lot 
shall  be  conveyed  to  the  eldest  male  lineal 
descendant  then  Kvingof  A.  in  tail  male, 
remainder  to  the  second  &c.  and  all  and 
erery  other  male  lineal  idescendant  or 
descendants  then  living,  who  shall  be  in- 
capable of  takmg  as  heir  in  tail  male  of 
any  of  the  persons  to  whom  a  prior  es- 
tate is  limited  of  A.  successively  in  tail 
male,  remainder  in  equal  moieties  to  the 
eldest  and  every  other  male  lineal  descen- 
dant or  descendants  then  living  of  B.  and 
C.  as  tenants  in  common  in  tail  male,  in 
the  same  manner,  with  cross  remainders^ 
or  if  but  one  such  male  lineal  descendant 


tees,  their  heirs  &c»  The  other  two 
lots  were  directed  to  be  conveyed  to  the 
male  descendants  of  B.  and  C.  respec- 
tively in  the  same  manner,  and  with 
similar  llmftatiensto  the  male  descendants 
ef  theb  brothers,  and  to  the  trustees 
in  fee:  and  it  was  directed,  that  ibm 
trustees  should  stand  seised  upon  the 
fhilure  of  the  male  lifieal  descendants  of 
A.,  B.  and  C.  as  aforesaid,  upon  trust  to 
sell,  and  pay  the  produce  to  his  Majesty, 
hfs  heirs  and  successors,  to  the  ose  of 
the  sinking  fund,  the  accumulation  tSI 
the  purchases  or  sales  can  take  place,  to 
go  to  the  same  purpose,  with  a  direction 
that  alt  the  persons  becoming  entitled, 
shall  use  the  surname  of  the  testator 
only.  The  decree,  establishing  the  trostt 
of  the  will,  was  affirmed  by  Dom.  Proc« 
upon  appeal.  TkMusMon  v.  Woodfinrd^ 
T.  1805.  11  Yes.  118.  FortheLd.Ck.'s 
decree  in  this  cause,  ste  4  Ves.  227^ 

500.  A  testator  may  give  a  life  estate 
to  be  appointed  by  the  survivor  of  1000 
pefions.  S.  C.  Ond.  145.  Et  vUe  Ro* 
binson  v.  Hardcastle,  2  Bro.  C.  C.  22. 

501.  So  may  property  be  limited  ia 
such  a  manner  as  to  make  it  vnalienablo 
daring  any  number  of  lives  not  exceeding 
that  to  which  testimony  can  be  applied, 
to  determine  when  the  survivor  of  then 
drops.  S.  C. 

502.  In  executory  devises,  the  time  of 
gestation  may  be  taken  both  at  the  begfa- 
nin)?  and  the  end.  S.C.  t6.  149.    Etvide 
Gulliver  e.  Wickett,  1  Wils.  C.  B.  105. 
Long  V.  BtackatI,  3  Ves.  486.  7  T.  R.  100. 

509.  There  is  no  difllereqce  in  the  ex«« 
cntion  of  an  executory  trust,  created  by 
will,  and  a  covenant  in  marriage  articles; 
yet  there  is  a  distinction  between  a  wTH 
making  a  direct  giA,  and  articles  contain- 
ing a  covenant  to  be  executed,  but  none 
between  a  covenant  upon  consideration  of 
marriage  articles,  and  an  executory  trust 
by  will.  Lincoln  v.  Newcastle^  E.  1806. 
12  Ves.  227.  230.  and  see  the  cases  there 
cited. 

504.  A  directory  clause  in  a  wilt,  rai*. 
sing  an  executory  trust,  the  court  will  al- 
ways mould  to  tlie  purposes  of  the  testa- 
tor. S.  C.  ibid,  234. 

505.  A  devise  over  to  A.,  B.Sind  C, 
and  their  heirs,  each  in  due  successiim  as 
named,  with  usual  limitations,  in  failure 
of  issue  of  D.f  does  not  iaiport  tin  indefi- 
nite failure  uf  issue  in  D. :  Held,  that 
the  limitations  ovi^r  to  A.,  U,  and  C.  are 


fo  him  in  tail  male,  remainder  to  trus-lgood  by  wey  of  executory  devise,  lor  the 
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words  mean  ^  issue  HviDg  at  the  decease 
of  D.  the  first  taker :''  Held^  also,  that  A., 
fi.,  and  C,  uod^r  these  words,  take  suc- 
cessive estates  taU.  Stratford  v.  Powell^ 
M.  I80r*  1  Ball  &  Be.  1. 

506.  Devise  to  A.  for  life  of  an  estate 
per  autre  vt«,  with  a  power  to  will  it  ^^  to 
B.  and  his  lawful  issue,  id  such  manner  as 
A»  shall  think  proper,  and  in  case  A. 
shall  die  intestate,  then  to  B.  and  bis 
lawAil  bsue,  as  B.  shall  think  proper," 
with  remainder  over  to  plaintifT.  This  is  a 
vested  estate  tail  in  B.  liable  to  be  devest- 
ed by  the  execution  of  the  power  in  A. 
Od^rey  v.  Buryj  T.  1808.  1  Ball  Sn  Be. 
!>3.  Vide  Cunningham  v.  Moody,  1  Ves. 
174.  Doe  V.  Martin,  4  T.  R.  39* :  Held 
also,  In  S.  C,  that  A.  and  B.  can,  by  deed 
conveying  their  estates,  bar  the  remain- 
der over,  and  it  is  no  breach  of  trust  in 
,A.  as  a  trustee  of  the  will,  to  join  with  B. 
in  destroying  the  remainder  over.  Vide 
Mansell  v,  Mansell,  2  P.  W.  678.  and 
Moody  V.  Walters,  16  Ves.  283.  where 
Ld.  Eldan  has  observed  oa  all  the  cases 
on  this  subject* 

^07.  A  trost  of  a  term  (during  the  re- 
spective minorities  of  several  tenants  for 
life,  or  in  tail  in  possession,  &c.)  to  re- 
ceive and  lay  .out  the  renu,  &c.  in  stock, 
to  accumulate  for  such  persons  as  should, 
at  the  expiration  of  such  minorities  or 
death  of  minors,  be  in  possession,  or  en- 
titled to  the  rents,  and  of  the  age  of  21, 
is  too  remote,  and  being  void  in  its  crea-' 
tion,  it  is  incapable  of  modification,  so  as 
to  establish  it  to  the  extent  to  which  it 
might  have  been  originally  carried.  Grant, 
M.  R.  observing,  that  before  the  stat.  39 
Si  40  Geo.  3.  c.  98.  accumulations  might 
have  been  co-exteusivo  with,  but  could  not 
exceed  the  limits  of,  an  executory  devise, 
until  an  unborn  child  of  a  person  in 
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bf)ing  attained  21,  but  a  limitation  to  { coin  o.  D.  of  Newcastle,  12  Ves,  227- 
vest  only  in  the  first  descendant  of  a  per 


son  in  being  who  might  attain  21,  was  too 
remote,  and  an  accumulation  exceeding 
the  limits  of  the  above  stat.  is  void  only 
for  the  excess.  His  Honour  further  said, 
the  general  rule  was,  that  a  leasehold  es- 
tate limited  with  freehold,  vests  absolot#- 
ly  on  the  birth  of  the  first  tenant  in  tail, 
subject  to  the  intention  declared  or  im- 
plied, that  they  shall  go  together  as  lang 
as  thc^.mles  of  law  and  equity  will  pernoit ; 
and  under  such  a  limitation  the  vestinc 
of  the  leasehold  in  the  first  tenant  in  uil 
is  not  prevented  by  a  power  to  »eU  aod 
vest  the  money  in  real  estate  to  the  sano 
uses.  Ld.Soutkampt^my^Uarq.ofHeri" 
ford,  T.  1813.  2  Ves.  &  B.  54«  Ftilc 
Phipps  0.  Kelynge,  2  Ves.  &  B.  57* 
Griffiths  V.  Vere,  0  Ves«  127.  Ware  v. 
Polhill,  1 1  Ves.  257.  283. 

508.  Testator  devised  in  trust  foi'  a  sou 
of  his  nephew  A.  at  the  age  of  24,  and  if 
no  son,  to  a  son  ef  his  great  nephew  B., 
but  if  neither  have  a  son,  llien  to  a  son  of 
testator^s  great  nieces'  daughter  taking  his 
name ;  yet  whoever  should  take,  not  to  be 
put  into  possession  till  24*  Nor  the  exe- 
cutors to  give  up  their  trust  *^  till  a  proper 
intail  be  made  to  the  male  heir  by  him :" 
Held,  an  executory  trust  for  an  only  soa 
of  A.  en  venire  fki  the  testator*^  desth(a.) 
and  not  void  for  uncertainty/  or  too  re- 
mote :  andfMT  Grant,  M.  R*,  there  is  no 
distinction  between  executory  trusts  by 
marriage  articles  and  will  (A,)  except  the 
inference  from  the  object  of  the  former 
to  provide  for  the  issue,  that  the  father 
should  not  have  the  power  to  dsfeat  it ; 
therefore  an  estate  for  life,  with  remaia- 
der  to  the  heirs  of  the  body,  is  a  strict 
settlement  in  one  case,  and  an  estate  tail 
in  the  other.  Blackburn  v.  Stabies,  T. 
1814.  2  Ves.  &  B.  367.  Vide  (a)  Thel- 
lusson's  Ca.y  4  Ves.  227.    (6)  Lady  Lio- 
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Of  Devises  of  Land  for  Payment  of  Debts  and  Legacies.  Of  the  Words 
by  which  a  reaf  Estate  is  charged  therewith  ;  and  herein  of  Matters  con^ 
trovcrtcd  and  (Questions  arising  between  the  Devisee  and  personal  Represenr 
tativc,  and  of  the  Cases  where  the  Devisee  shaU  have  the  Aid  of  the  per- 
sonal Estate  to  exonerate  him. 


609.    Bill    by   the   executors   of   A. 

against  all  his  creditors  i  some  wero  by 

'dgmeati  some  by  bond,  and  some  by 


simple  contract.  A.  had  devised  lands 
to  his  executors  for  the  payment  of  his 
debts ;  and  in  the  first  pari  of  his  will> 
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hud  devised  an  annaity  of  50/.  'to  his 
wife.  Ld.  Ch.  direcced,  first,  that  ibe 
lands  being  devised  to  the  executors,  it 
slioiild  be  construed  thut  A.,  the  tesiaior, 
intended  that  they  should  be  paid  in  the 
wune  order  as  the  law  directs,  t.  «.  that 
the  debts  should  be  first  |)aid  before  this 
finnuity,  which  was  but  a  legacy  ;  let  the 
'Wording  of  the  wrll  be  how  it  might,  al- 
though il  devised  the  lands  charged  with 
this  annuity  for  the  payment  of  debts, 
yet  the  debts  shmild  have  the  preference ; 
but  his  Loriiship  held,  that  all  the  debt*, 
whether  by  judgment,  bond,  or  siniplo 
contract,  should  be  satisfied  pari  pa$9U, 
and  if  the  value  of  the  land  fell  short,  then 
that  they  should  be  satisfied  in  propor* 
tion,  and  only  the  jadgments  affecting  the 


favour  of  a  devisee  of  part  of  the  real  ea* 
tate  only,  and  that  Lid.  Aottvfgham^s  opi* 
oion  had  been  ft>lJowed  ever  Since.  Vide 
t  contra,  Gower  v.  Mead,  Pre.  Ch.  3. 
post^  pi.  523. 

511.  A.  seised  in  fee  of  divers  lands, 
and  having  utB<»  lands  mortgaged  to  him, 
devises  alt  his  Unds  to  B.  and  bis  heirs. 
1  Ire  mortgage  lands  do  not  pa^s.  Winn 
V.  Littleton^  £.  1681.  1  Vern.  8.  2  Ch. 
Rep.  51. 

512.  A.  obtained  a  decree  for  27^00/. 
against  B.  who  appealed  to  the  H^aae  of 
Lords,  where  the  decree  was  affirmed. 
B.  on  petition  obtained  an  order  fur  a  re- 
hearing, and  immediately  falling  ill|  made 
his  will,  and  thereby  devised  his  land  for 
payment  of  his  debts :    Decreed,  that  af- 


land,  without  any  such  devise,  were  to  ter  all  the  simile  contrifct  debts  were  sa- 
have  the  preference ;  but  a  debt,  by  a  de-  tisfied,  A .  sh«iu)d  be  payed  this  debt.  iVor- 


cree  In  Chancery,  shmild  be  in  equal  de* 
gree  with  debts  by  bond  or  contract,  be- 
cause that  doth  not  bind  the  land  until 
aeqaestration  ;  'but  so  far  as  the  personal 
estate  did  extend,  his  Lordship  ordered, 
that  the  debts  should  be  paid  in  the  order 
that  the  law  directs,  and  there  a  debt,  by 
a  decree  in  Chancery,  should  have  the 
preforenee  of  a  btmd*  Foiejfs  Ca,  H. 
1679.  2  Eq.  Ab.  459.  pi.  4. 

510.  h  S.  lent  R.  1600?.  with  an  in- 
tent  to  lend  him  1400/.  more,  and  took  a 
tiMMTtgage  fort  tlie  money  in  P.'s  name. 
J.  S.  died,  and  his  executors  refused  to 
leiid  the  other  1400/.,  whereupon  P.  ad- 
vanced 1500/.,  and  purchased  an  annuity 
in  lee  oat  of  the  lands  contained  in  the 
mortgage,  and  took  an  assignment  of  the 
m«>rtgage  to  protect  his  purchase,  doclar- 
iog  the  oses  to  be  for  the  benefit  of  him 
and  his  heirs,  and  then  made  his  will, 
aod  appointed  all  his  debts  to  be  paid, 
and  particularly  mentioned  the  debt  of 
1600/.  to  the  estate  of  J.  S.  and  devised 
his  real  estate  to  his  nephew.  'I  he  widow, 
by  the  custom  of  York,  being  entitled  to 
a  moiety  of  the  personal  estate,  a  question 
arose  between  the  widow  and  the  nephew, 
•  whether  this  1600/.  should  be  paid  out  of 
the  personal  estate  ?  Fer  Ld.  Ch.  The 
devisee  shall  have  the  aid  of  the  personal 
estate  to  discharge  the  real  as  well  as  an 
hmres  foetus,  and  decreed  accordingly. 
FockUyy.  FockUy,  H.  1681.  1  \etn.S6. 
2  Ch.  Ca.  84.  nomine  Popley  v,  Popley. 
In  Galton  o.  Hancock,  2  Atk.  436.  U. 
Hardwicke  said,  tUs  was  the  first  case 
where  the  question  was  determined  in 
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den  V.  Nardtn,  H.  l682.  iVern.  142. 

513.  ^<  My  debts  and  legacies  being 
first  deducted,  I  devise  all  my  real  and 
personal  estate  to  J.  $.''  This  amounts 
to  a  devise  to  sell  for  payment  of  debts* 
Newman  v.  Johnson ,  £•  1682.  1  Vera* 
45, 

514.  If  an  equity  of  redemption  or 
trust  estate  is  devised  to  a  stranger  for 
payment  of  debts,  all  debts  shall  be  paid 
equally.  But  if  the  devisee  is  an  execu* 
tor,  the  land  becomer  legal  assets,  and 
then  the  debts  must  be  paid  according  to 
their  precedence  at  law.  Oirling  v.  l^ee^ 
M.  1682.  1  Vern.  63. 

515.  One  seised  in  tail,  end  of  a  term 
in  trust  to  attend  the  inheritance,  levied 
a  Itne,  and  by  deed  subjected  the  land  to 
a  debt  of  1000/.  but  declared,  that  after 
that  debt  was  paid,  the  land  should  be  to 
the  4)ld  uses,  and  he  then  devised  the  land 
for  payment  of  all  his  debts :  Decreed^ 
that  the  land  should  be  liable  to  the  pay- 
ment of  all  his  debts  in  general.  TWiier 
V.  Gwyn,  M.  l682.  1  Vera.  99, 100.  To 
this  decree  the  reporter  puts  a  query,  for 
it  seems  he  was  but  tenant  in  tail  of  the 
inheritance,  and  so  could  not  charge  it  by 
his  will,  unless  it  be  intended  he  had  still 
a  power  of  doing  it,  lodged  in  him  by  rea- 
son of  the  fine,  notwithstanding  he  had 
declared  that  after  paymeiU  of  the  1000/. 
it  should  go  to  the  former  uses. 

5 1 6.  Where  land  is  devised  to  pay 
debts  and  legacies  out  of  the  rents  and 
profits,  it  may  be  sold  :  otherwise  if  out 
of  annual  rents.  But  if  such  trust  be  by 
deed,  the  land  cannot  bo  sold  in  either 
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case.  il»^.  M»  1682.  1  Vern.  104.  Vidt 
2  Vent.  357.  and  vide  Hey  cock  v*  Hey- 
cock.  Berry  o.  Askhani,  infra  pi.  62 1. 

517.  if  A.  article:!  to  buy  iands^  and 
t>cfore  conveyance  devises  all  liis  lands  to 
be  sold  to  pay  his  debts  aad  legacies,  the 
lands  will  pass,  though  he  was  not  seised 
at  the  making  of  the  will,  nor  did  he  re- 
publish it.  So,  if  a  man  devises  all  his 
lands  for  payment  of  his  debts,  and  after- 
wards purchases  land,  equity  will  decree 
asale  of  the  purchased  lands  though  there 
were  no  precedent  articles.  Prtdeaux  v. 
Gibbons,  M.  16S4.  2  Ch.  Ca.  144.  Vidt 
Davie  v.  Beadsharo,  1  Ch.  Ca.  39*  Bun- 
ter  V.  Cook,  1  Salk.  237. 

.'tis.  Under  a  devise  of  land  for  pay- 
ment of  debts,  a  covenant  entered  into 
by  the  devisor  when  just  of  age,  and  a 
student  at  Cambridge,  to  pay  bis  sister's 
portion,  though  taken  by  surprise,  shall 
be  performed.  Ld.  JJoUis  v.  Lady  Carry 
H.1686.  1  Vern..  431. 

519-  A.  devised  all  his  lands  to  B.  and 
the  heirs  of  his  body,  remainder  over, 
and  in  another  part  of  his  will,  (reciting 
that  he  owed  B.  money,)  he  gave  him  all 
his  personal  estate,  and  made  him  his  exe- 
cutor, willing  him  to  pay  his  debts.  It 
was  objected,  that  a  tenant  in  tail  could 
not  be  a  trustee,  yet  decreed  that  both 


be  paid  pari  pasiu,  but  that  decree 
reverted  by  Ld.  Aartk,  who  gave  prefer- 
ence to  the  debts.  Ld.  Jefriesj  however, 
said,  he  was  dissatisfied  with  that  opinioo, 
and  would  consider  of  it.  lo  the  present 
case  he  thought  the  debts  and  legacies 
should  be  paid  in  equal  proportions.  Get- 
ling  v.  Dornty,  M.  1687*  1  Vern.  482. 
Vide  Hixon  v.  Witham,  1  Cb«  R.  248. 
where  Ld.  North  decreed  the  debts  to  be 
first  paid. 

523.  A.  made  his  will,  and  I.  S.  hts 
executor,  to  whom  he  gave  a  legacy.  AW 
his  lands  he  devised  to  J.  N.  oa  cooditiou 
that  he  paid  his  debts  and  legacies,  with 
power  for  the  creditors  lo  enter,  if  tbc 
debts  were  not  paid  within  two  raoeths, 
and  the  legatees,  if  not  paid,  within  three 
months.  Upon  this  case,  a  question  arose, 
whether  the  persona)  estate  shoold  bo 
first  applied  in  ease  of  the  real  esute  de- 
vised to  J.  N.  Per  Ld.  Comr.  Mayn/ord* 
if  a  man  devises  hb  real  estate  to'another, 
on  condition  to  pay  his  debts,  and  does 
not  dispose  of  bis  personal  estate,  tbet 
shall  be  ^x%X  applied  in  ease  of  the  reel 
estate,  and  here  the  condition  annexed  to 
the  devise  is  not  to  avoid  the  whole  estate, 
but  only  to  give  an  entry  to  the  creditors 
and  legatees.  Per  Ld.  Comr.  Keck^  Tho 
creditors  have  a  primary  demand  against 


the  real  and  personal  estates  shoold  be ,  the  personal  estate,  and  may  uke  tbehr 


-sold  for  payment  of  the  testator's  debts. 

.  ClowdsUy  V.  Pelhamy  M.  J  680.  1  Vern. 
411.  Note,  in  Aleock  v.  Sparbawk,  2 
Vern.  228.  it  is  said  that  this  decree  was 
effirmed  by  the  Lords. 

520.  <'  I  will  all  my  debts  shall  be  paid 
before  any  of  niy  legacies  or  gifts  heiein 
after  mentioned.''  Then  the  testator  gave 
several  pecuoieiy  legacies,  ae4-  after  de- 
vised lands  to  A .  on  conditioe*  l^i  pay  5/. 
per  ann,  to  D.  Per  cur,  kejlor's  lands 
are  not  subjected  to  the  payment  of  his 
debts. .  The  general  chiose  at  the  begin- 
ning of  the  will  shall  he  intended  only 
of  the  personal  estate,  and  the  pecu- 
niary legacies  thereout  devised.  E^ee  v. 
Careyy  E.  l687.     1  Vern.  457. 

521.  \y  here  debts  are  direoted  by  will 
to  be  paid  out  of  the  rents  and  profiu, 
the  court,  if  it  is  necessary,  will  decree  a 
sale.  Berry  v.  Askham,  T.  1687.  2  Vern. 
26.  Vide  Heycock  v.  Ueycock,  1  Vern. 
2j6.    Anon,  l  Vern.  104. 

522.  Lands  were  devised  for  payment 
of  dsbts  and  legacies.  It  was  decreed  by 
Ld.  Nottingham,  in  the  case  of  Sir  John 
Bewles,  that  debu  and  legacies  should 


remedy  against  it  if  they  please.  If  there 
had  been  no  executor,  the  administrator 
must  have  applied  the  personal  estate  in 
aid  of  the  real,  and  the  executor  takes  no 
more  to  his  own  use  than  an  admiobtra- 
tor ;  the  personal  estate  must  therefore 
be  applied.  Per  Ld.  Comr.  Katolinsom. 
There  is  a  diversity  between  iueresfacius, 
and  a  devisee  of  particular  lands,  for  e 
devisee  of  particular  lands  shall  net  have 
the  benefit  of  the  personal  estate,  but 
hterei  factus''i}(  ihe  whole  estate  6halL(a) 
Gower  V.  Mead,  li.l6S9*  l^re.  Ch.  T. 
2  Vero.  123.  S.  C.  nomine  Meade  v.  Hide. 
Vide  Cutler  e.  Coxeter,  2  Vero.  302. 
Hawes  9.  Warner,  ibid.  477.  French  r. 
Chichester,  ibid.  668,  Lutkins  e.  Leigh, 
Ca.  temp.  Talb.  53.  Rider  v.  Wager, 
2  P.  W.  3S5.  hi  which  cases  the  personal 
estate  was  applied  to  exonerate  the 
real  in  iavoor  of  the  heir  or  devisee  JBi 
e  contra  vide  Cornish  v.  Mew,  1  Ch.  Ca. 
271.  Adams  0.  Meyrick,  1  Cq.  Ah.  271. 
pL  13.  Stapleton  o.  Colville,  Ca.  temp. 
Talb.  202.  Tipping  e.  Tipping,  1  P.  W  * 
730.  Heath  e.  Heath,  2  P.  W.  36G. 
Uaslewood  v.  Pope,  3  P.  W.  325.    Bam- 
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IMd  9.  Wiodbam,  Pra.  Cb.  101.  Wftin 
wri^  o«  Bendlowesy  ibid.  451.  where 
the  personal  etsiate  bu  not  been  applied 
to  exotierate  the  real.*— Ab/e,  There  are 
Uttoieroiis  cases  in  afltrmaoce^  as  well  u% 
lA  deeial  of  the  doctrine  on  this  subject, 
the  most  material  of  which  are  reccignised 
in 'Mayer  v,  D.  of  Ancaster,  1  Oro.  C. 
C.  4^4.— (a)  lo  Galton  v,  Hancock,  2  Atk. 
436.  Ld.J^ar£ft(7idl«observed|  that  the  first 
case  wiiere  the  question  was  determined 
in  favour  of  the  devisee  of  part  of  a  real 
eatate  only,  was  that  of  Pockley  v.  Pock* 
ley,  I  Vern.  S6.  ante^  pi.  5lO.  and  that 
Ld.  Noitmgham*$  opinion  bad  been  fol* 
lowed  ever  since.  Lord  iV.  had  before 
determined  in  favour  of  a  kariiif  actus  of 
^e  whole  real  estate,  that  personal  ass^'ts 
bliottld  be  applied  in  exoneration.  Vide 
Hayes  v.  Hayes,  I  Ch«  Ca.  223.  which 
Ld.  Hardvncke  said  was  the  first  case  so 
determined  in  favour  of  a  horns  facias. 

^24.  If  A.  co\'enants  to  settle  laud,  or 
aq  annuity  out.  of  land,  and  has  none, 
lands  after  purchased  shall  be  bound  even 
aesiittst  a  voluntary  devisee.  I*oo1c  v. 
Ilastings,  E.  1689.  2  V«rn.  97. 

525.  Where  land  is  devised  to  ex  cen- 
ters for  pnyment  of  debts,  the  produce  of 
the  land,  when  sold,  will  be  le^l  nssets. 
Hamker  v.  Bucklaml,  T.  1689.  2  Vern. 
106. 

526.  A.  having;  mortiraged  bis  hinds, 
by  Will  appointed  them  to  be  sold  fur  pR}'- 
mnnt  of  the  morfgage^money,  and  in  an- 
oClier  part  of  his  will,  he  devised  a  moiefy 
of  the  mortgaged  firemises  to  B.  and  be- 
queathed lits  personal  estate  to  bis  exe- 
cutor for  payment  of  his  debts.  Tlio  per- 
sonal estate  shall  be  applied  to  pay  off 
the  mortgage  in  favour  of  the  devisee. 
Jahns9n  v.  Milksopp^  M.  1689-  2  Vern. 
112. 

WT.  One  made  his  nephew  executor, 
and  devised  to  him  and  his  heirs,  all  his 
liinds,  in  trust  to  sell  and  pay  his  debts 
and  children's  portions :  Decreed,  that 
the  money  arising  by  the  sale  was  not 
legal  assets,  and  that  the  debts  and  chil- 
dren's portions  should  be  paid  rn  equal 
proportion,  iinen.  H.  1690.  2  Vern.  133. 

528.  A.  purchased  an  estate,  which  he 
avowed  to  belong  to  his  son,  but  there 
was  no  express  declaration  of  trust,  and 
the  receipt  for  the  consideration  money 
was  given  in  the  name-  of  A»— A.  after- 
wards made  bis  will,  and  devised  this  es- 
tate for  payment  of  his  debts*  The  court 
tbooght  the  Uust  sufficiejitly  declared  by 


the  special  circurostaoces  ai  the  case,  and 
upon  tbo  face  of  the  deeds,  and  decreed 
accordingly.  E.  of  Flymomth  v.  Hick* 
mm,  T,  1690.  2  Vern.  iGT.  KMe  Burke 
e.  Jones,  2  Vcs,  &  B.  281. 

529*  A  devise  of  lands  for  payment  of 
debts,  shall  include  debts  upon  which  tb» 
statute  of  limiutions  has  run,  equally  with 
other  debts  ;  the  duty  remaining  thouglk 
tlio  remedy  be  gone.  Gofton  v.  MiU,  T. 
1690.  2  Veru.  141.  Pre.  Ch.  9.  Giib.  Ch. 
Rep.  323. 

530.  Testator  devised  5/.  per  €um^  to 
his  eldest  son  for  forty  years,  if  he  should 
so  long  live,  and  to  his  second  son,  whem 
be  made  executor  and  residuary  legatee, 
ho  devised  his  real  estate  in  tail,  with 
several  remainders  over.  The  executor 
paid  the  annuity  for  twenty  years,  and 
then  died.  Decreed  the .  land  should  be 
liable  (a)  to  the  annuity,  though  there 
were  no  express  words  to  eharge  it,  the 
devisee  being  executor,  and  the  heir,  who 
was  disinherited,  having  no  other  pro- 
vision. £iUioi  V.  Haneoekj  2  Vern.  143» 
(tf)  Vide  Clowdsley  v.  Pelham,  1  Vero. 
411. 

531.  A.  devised  lands  to  B.  in  tail; 
i:emainder  over,  and  gave  his  executor 
power  to  raise  500/.  out  of  his  estate  for 
his  next  heir,  desiring  him  to  see  his 
debts  paid«  Per  curiam,  the  knds  are 
charged  with  the  debts,  and  the  exe* 
cuter  has  a  power  to  sell  for  payment 
thereof.  Wartham  v.  Brown,  T.  1.690, 
2  Vern  153. 

532.  One  devised  lands  to  A.  for  pa^ 
ment  of  debts,  and  devised  other  land^ 
which  he  had  mortgaged  to  B.  and  also 
<Tave  B.  his  personal  estate.  Per  curiam, 
B.  must  take  the  mortgaged  lands  cum 
onere,  and  though  the  personal  estate 
was  bequeatlied  to  B.  and  land  was  de> 
vised  fur  ])ayment  of  debts,  yet  the  per* 
sonal  estate  shall  be  subject  to  debts. 
Loveil  V.  Lancaster,  M,  l690.  2  Vern. 
183. 

533.  J.  S.  by  his  will  devised  his  lands, 
to  his  brother,  (who  was  his  heir)  in^foe, 
and  giving  sundry  legacies,  made  his 
brother  executor,  desiring  him  to  see  bis- 
will  performed.  Per  emriam,  the  lands 
are  liable  on  the  face  of  the  will.  The 
testator  need  not  have  devised  the  lands 
to  his  brother,  for  he  was  his  heir,  unless 
he  intended  he  should  take  them  subject 
to  the  legacies,  but  he  is  devisee  and 
executor,  and  is  desired  to  see  tbe  wilt 
performed,  and    thetefose.  thia    is    a 
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stronger  caso  than  Clowdsley  v.  Pelham, 
2  Vern.  411.  Ahack  v.  Sjmrhawk,  £. 
1691.  2  Vern,  228. 

534.  Devise  of  lands  to  A.  for  life; 
remainder  to  such  child  or  children  as 
should  be  living  at  testator's  deutb,  and 
their  heirs,  A.  paying  40/.  to  B.  Per 
curiam,  this  is  a  charge  not  only  on  A.'s 
estate  for  life,  but  also  on  the  remainder. 
Baddv.  Carter,  T.  1691.  Pre.  Ch.  27. 

535.  One  devised  all  his  goods,  chat- 
telsy  and  estate  whatsoevor,  on  condition 
to  pay  his  debts  and  legacies.  These 
words  pass  his  real  estate,  he  having  by 
will  devised  a  considerable  legacy  to  his 
eldest  son,  and  other  legaries  <ind  the 
surplus  of  his  estate,  after  his  ^wife's 
tfeath^  to  be  equally  divided  between  his 
four  children.  LttmUy  v.  May,  M*  1691. 
Pre.  Ch,  37.  Vide  Trotl  v.  Vernon,  Pro. 
Ch.  430. 

536.  Devise  to  trustees  for  payment  of 
debts  and  legacies.  The  trustees  -were 
made  eiecutors,  and  the  estate  fell  short. 
JPer  curiam,  the  debts  mnst  be  first  paid, 
because  tho  trustees  being  made  exe* 
cutors,  the  produce  of  the  estate,  when 
sold,  liecomes  legal  assets.  Greaves  v. 
Foweily  M,  1691.  2  Vern.  248.  Vide 
Anon.  2  Vern.  405. 

537*  A*  devised  the  rents  and  profits 
of  h'ls  lands  to  his  wife  (whoo)  he  made 
executrix)  nntil  his  son  should  attain 
iweuty-one,  towards  payment  of  his 
4lebts,  ^^  and  if  my  sod  die  be  Aire  twenty- 
one,  my  debts  being  paid,  then  to  A.  in 
tail.''  The  son  died  before  tweuty-oor, 
and  the  profits  to  the  time  the  son  would 
have  attained  twenty-one,  wero  not  suf- 
ficient to  pay  all  the  debts.  Per  curiam, 
it  was  plainly  the  testator's  intention,  that 
all  his  debts  should  bo  paid  out  of  his 
lands,  therefore  decreed  that  the  profits, 
beyond  that  time,  should  be  applied  to 
the  payments  of  the  debts.  Martiu  v. 
Woodgate,^.  1691.   Pre.  Ch.  34. 

538.  A  purchased  lands  of  B.,  and 
mortgaged  back  titose  lands  for  part  of 
the  purchase  money,  giving  a  note  to  B. 
for  the  remainder.  A.  then  devised  the 
land   to    be  sold    for    pnyment   of   his 


did*tiot  give'  her  his  personal  estato  fn* 
express  words,  though  it  was  in  proof 
he  declared  she  should  have  it.  Per  oar. 
as  the  lands  ware  expressly  charged  with 
the  payment  of  the  debts  and  legacies^ 
Lady  6.  shall  have  the  personal  ealat* 
exempt,  and*  if  she  should  be  raed  for 
any  debts,  she  may  be  reimbursed  ooc  of 
the  lands.  Liady  Gainsborough^ s  Ca, 
M.  1692.  2  Freem.  188. 

540.  If  a  man  devises  his  lands  to 
J.  S.  and  desires  that  the  said  J.  S.  sboold 
pay  his  debts ;  or  if  it  be,  the  said  J.  & 
paying  his  debts ;  or  if  immediately  after 
the  devise  of  his  lands,  he  appoints  or 
desires  that  hb  debts  should  be  paid  ;  or 
if  ho  use  any  expression  in  his  will, 
wlicreby  it  appears  that  he  had  any  in- 
tent to  charge  his  lands  with- his  debts; 
in  such  case  his  land  will  stand  charged. 
But  in  the  case  at  bar,  where  the  tes- 
tator had,  in  the  beginning  of  his  will 
said,  that  he  desired  that  all  his  just 
debts  should  be  paid,  and  afterwards,  m 
the  said  will,  he  gave  several  legacies, 
and  devised  lands,  tt  was  held  that  bis 
devisee  was  not  charged  with  the  pay- 
ment  of  the  debts :  for*if  that  sltoold  be 
so,  the  debts  of  every  testator  woald  be 
charged  open  his  lands,  for  there  are 
few  wills  but  have  some  such  expression, 
whereby  testator  desires  his  debts  to 
be  paid.    Anon.  M.  1693.  2  Freem.  192. 

541.  A.  devised  his  lands  after  debts 
paid  (and  then  says,  my  debts  are  only 
those  contained  in  the  schedoie.)  A. 
afterwards  contracted  new  debts.  Tho 
payment  of  the  first  debts  is  all  that  is  re- 
quired by  the  will.  Loddingtom  ▼.  Jumm^ 
M.  169^.  3  Lev.  433. 

542.  Held  per  curiam^  that  if  a  term 
for  years  of  land  be  devised  to  execatora. 
in  trust  for  payment  of  debts,  and  all 
the  executors  renounce,  and  will  noteou* 
vf*y  aver  to  others,  to  the  end  that  they 
may  execute  the  trust,  the  trust  and  the 
term  are  both  lost*  Anon.  M.  1^6^  I 
Kaym.  740. 

543.  Testator  being  seised  of  lands, 
and  possessed  of  goods,  devised  A. 
to  be  sold,  and   B.  to  be  mortgaged  for 

debts.     Per  curiamy  this  note  can  have  no  payments  of  his  debts,  but  he  died   so 


preference,  but  must  be  paid  in  proportion 
with  other  debta.  Bond  v.  KenUM.  Id92. 
2  Vern.  281. 

539.  Lord  G.  devised  several  legacies, 
and  charged  them  upon  hb  lands,  which 


much  in  debt,  that  if  the  whole 
sold  the  produce  would  only  |>ay  tb^ 
debts  with  a  small  overplus,  amr  ae- 
counting  for  the  money  arising  from  th^ 
sale  of  the  personal  esbte.      Decreed, 


be  also  chaiTged  with  the  payment  of  his  that  all  should  be  sold,  that   the  mort* 
<i«bts,  and  made  bis  lady  axeeocsix,  but  ^gagea  and  judgments  shoaU  be  first  Sfti- 
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OflhviMofLand^fmr  PmfmaU  •flkhU  orndLtg^idis. 
tisSed,  and  then  the  bonds  paid,  if  the  the  sale,  among  other,  sunis,  to  pay  100/. 


fiersooal  estate  should  prove  sufficient, 
otherwise  pro  tanto^  and  that  so  much  of 
the  bonds  as  should  remain  unpaid  should 
come  in  equally  with  the  simple  contract 
debts,  and  be.  a  charge  on  the  lands,  for 
as  to  them,  hoods  have  no  preference  in 
'^  equity.  Bonds  certainly  have  a  prefer*, 
ence  as  to  goods  and  chattels,  because 
the  executor  is  bound  by  law  to  prefer 
them  to  simple  contract  debts.  Aaou, 
H.  1697.  3  Salk.  83.  In  Clifton  v.  Hurt, 
1  P.  W,679«  it  was  ruled,  that  an  estate, 
devised  in  fee,  should  not  be  charged 
with  a  legacy,  where  the  personal  estate 
was  exhausted  by  a  specialty  debt.  And 
see  Mr.  Cox's  note  to  that  case. 

544.  One  devised  his  real  estate  for 
payment  of  his  debts,  and  the  overplus 
no  gave  to  his  sisters,  and  bequeathed 
his  per.^onal  estate  to  his  wife,  whom  he 
made  his  executrix.  Per  curium^  the 
wife  shall  have  the  personal  estate  ex- 
empt from  debts,  for  the  debts  amounted 
to  more  than  the  personal  estate  \,  there- 
fore, if  the  testator  did  not  mean  his  wife 
should  hiive  it  exempt,  he  coqld  mean 
ncnbing.  There  is  no  room  in  this  case 
^o  make  a  diOerent  construction*.  Bam* 
JUld^.  Windham,  M.  1699  Pre.  Ch.  101. 

yidt  Qower  v.  Mead,  Pre.  Ch.  2.  and  re- 
ferences. Wain  Wright  r.  Bendlowes,  ibid. 
4^1.  DolliRm  e.  Smith,  ibid.  456.  Sam- 
well  V.  Wake,  1  Bro.  C.  C.  145, 

545.  Lands  were  devised  to  A.  to  be 
sold  to  pay  debts  and  legacies*  and  A. 
vas  made  executor.  Per  curiam^  the 
nrtooey  raised  by  the  sale  is  legal  assets, 
and  the  debttf  must  be  first  paid,  but 
othfvwise  if  the  devisee  had  not  been 
made  executor.  Anon,  M.  1700.  2  Vem. 
405.  Vidt  Greavesr.  Puweil, ibid.  248. 
^ixon  1*.  Witham,  1  Ch.  Ca.  248.  £d- 
>lrards  t*.  Greaves,  Hob.  S65.  1  Rol.  Ab. 
tit.  Executor,  910. 

546.  Lands  were  devised  to  be  sold 
for  payment  of  debts.  They  may  be  de- 
creed to  be  sold  for  that  purpose,  with- 
out giving  an  infant  heir  a  day  to  show 
cause  when  he  comes  of  age,  for  by  the 
devise  of  the  land  thero  is  nothing  to  de« 
scend  lo  the  heir,  therefore  an  immediate 
sale  may  bo  decreed  ;  but  if  the  heir  be 
decreed  to  join  in  the  sale,  then  he  must 
have  a  day  after  he  comes  of  age  to  show 
cause.  Cooke  v.  Parsonty  H.  1701.  2 
Vem.  429.  Pre.  Ch.  184. 

547*  Lands-  were  devised  to  trustees 
to  sell,  and  out  of  the  money  arising,  by 


to  the  testator's  heir  at  law ;  but  no  dis-. 
position  was  made  by  the  testator  of  the 
surplus  of  his  estate*  Per  eurioMy  the 
land  shall  not  be  turned  into  personal 
estate,  uor  more  sold  than  what  is  oecea*- 
sary  to  pay  the  legacies,  and  the  heir 
shall  have  the  surplus.  Randall  v.  Bookey^ 
E.  1701.  2  Vern.  425.  Pre.  Ch.  l62. 
2  Ch.  Ca.  115. 121.  Vide  Coidell  o.  Nor- 
ton, Pre.  Ch.  12.  Hartop  v.  WhttmorOy 
ibid.  541.  Roper  v.  Kaddiffe,  9  Mod* 
171.  City  of  London  e.  Garway,  2  Vern* 
571.  Hobart  v.  Lady  Suffolk,  ibid.  644. 
Starkey  v.  Orooks,  1  P.  W.  390.  Farring- 
ton  r.  Keightlo}',  ibid.  550.  Cruse  v.  Bar- 
ley, 3  P.  W.  22.  Stonehouse  v*  £velyn^ 
ibid.  252.  Hill  v.  Bp.  of  London,  1  Atk.^ 
620*  And  eont.  Coninghaiu  v.  Mellbh^ 
Pre.  Ch.  31*  and  references. 

548.  A.  devised  all  his  real  and  per^ 
sooal  estate  for  payment  of  his  debts  and 
legacies,  and  died.  A  creditor  obtained 
judgment  against  theexecotor,  and  then  to 
joined  other  creditors  who  had  not  obtain* 
ed  judgment,  in  obtaining  a  decree  for  a 
sale,  and  to  be  paid  in  proportion.  The 
judgment  creditor  had  received  several 
dividends,  after  -  having  proved  his  debts 
before  the  Master,  and  then  he  petitioned 
for  a  re*heariog,  pretending,  that  as  a 
judgment  creditor,  be  ought  to  have  a 
preference,  at  least  out  of  the  personal 
estates;  but  the  other  creditors  having 
joined  in  the  bill,  and  contributed  to  the 
charges  of  the  suit,  and  the  dividends 
having  been  made  pursuant  to  the  decree, 
the  ccnirt  would  not  alter  it :  and  held 
that  if  any  preference  were  to  be,  plain* 
tiff  ought  to  bring  what  he  had  received 
into  hutch* pel,  and  to  take  either  all  law 
or  all  equity.  Shepherd  v.  JEGeiU,  £.  1 702. 
Pre.  Ch.  J  90.  2  Vern.  435. 

540.  A.  by  will  subjected  both  bis  real 
and  personal  estates  10  the  payment  of 
his  debts.  Decreed,  that  the  heir  should 
pay  his  debts  by  a  certain  time,  or  in 
default  thereof  the  real  estate  should  be 
sold*  and  liberty  given  to  the  heir  to  scMi 
fertile  personal  estate.  StydeHphv.  Lang' 
homy  H.  1705.  14  Vin.  Ab.  285.  pi.  16. 
2  £q«  Ab.  499*  pi.  2*  4  Vin.  Ab.  4fi8.  pt 
9*  S.  C.  accord. 

650,  A*  devised  his  lands  to  hisbro^ 
ther,  and  made  him  executor,  and  wiUed, 
that  out  of  his  personal  estate  and  half  a 
year's  rent  of  his  real  estate,  his  brother 
should  pay  his  legacies,  and  he  gave  aa 
annuity  to  his  nepnew  to  maintaia  him  at 
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college.  Tt  appeared  by  paVoi  evidence, 
that  the  brother  promised  the  testator  he 
would  pay  the  annuity,  and  that  the  tes- 
tator would  otherwise  have  charged  hrs 
real  estate  therewith.  Decreed,  that  the 
real  estate  should  be  charged  with  the 
annuity.  Oidham  v.  Litchfield^  T.  1705. 
2  Vern.  506.  Vide  2  Freem.  284.  2  £q. 
Ah.  44.  pi.  8.  S.  C.  nomine  Oldham  Vi 
Litcbford,  fhns  stated : — It  is  there  said, 
that  testator  M'as  making  his  will,  and 
was  directing  an  annuity  of  40/.  tor'  be 
paid  to  plaintiff  by  defendant ;  thai  de- 
iendant  reouestod  him  to  omit. the  legacy, 
under  a  solemn  promise  he  w^uld  see  it 
paid,  and  that  thereupon  it  was  omitted. 
it  is  stated  that  Mr.  H.  decreed  the  an- 
nuity should  be  a  charge  on  the  real 
•state  ;  (a)  ^Ld.  Keeper,  however,  on  ap- 
peal^ though  he  decreed  pajitient  of  the 
annuity,  would  not  charge  it  on  the  land  ; 
but  M.  R,  being  in  eeurt,  aald,  the  main- 
tenance of  a  poor  scholar  was  a  charity 
within  49  Eliz.  and  he  thought  It  mieht 
amount  to  an  appointment  within  that 
ftalute,  upon  which  reaaoning  his  Honour 
said  he  made  bis  decree,  (a)  Vide  Lord 
Thnrloic^e  judgment  in  Pember  v.  Ma* 
rticr's,  1  Bro.  P.  C.  54.  In  Whithorne  v. 
Bcssell,  12  Goo.  2<  Ld.  Hardwickesa\d^ 
Vernon  did  not  give  the  reasons  upon 
which  the  court  went,  but  perhaps  they 
looked  upon  the  promise  of  the  executor 
as  a  coufeifsiott  of  assets. 

551.  At,  by  arill,  charged  his  re^l  es- 
tate with  the  payment  of  his  debts,  lega- 
cies, and  funeral  expenses,  and  devised 
to  his  wife,  (whom  he  made  executrix,) 
all  his  |)«rsonal  estate  not  otherwise  dis- 
posed of.  Decreed^  the  personal  estate 
to  be  applied  in  ease  of  tlie  real,  there 
being  no  words  in  the  will  to  exempt  the 
personal  estate  from  the  debts,  and  the 
wife  taking  tlio  personal  estate  as  execu- 
trix. French^.  Chichester ^  H.  17O6.  1 
Vern.  568. 

552.  A.  devised  the  residue  of  his  real 
and  personal  estate  to  his  executor  in 
trmt  to  sell,  or  §0  much  thereof  as 
ftkould  be  needful,  for  the  payment  of 
bis  debts  and  legacies :  Held,  that  this 
yitm  intended  as  a  beneficial  devise  to  the 
executor,  and  parol  evidence  was  admit- 
ted to  prove  «ucb  intention.  Dockeey  v. 
DoAny^  H.  1710.    l  Bro.  P.  C.  824. 

^53.  It  was  agreed  by  the  court  and 
bar,  that  the  cases  wherein  the  personal 
Mtate  has  been  applied  to  exonerate  the 
isaii  are  only  where  ttoie  is  no  express 


exemption  of  the  personal  estate  by  s 
charge  on  the  real  estate,  or  a  devise  of 
freehold  lands  for  payment  of  debts  ;^  in 
the  latter  cases  the  real  estate  so  sub- 
jected  shall  not  be  exonerated  by  the  per- 
sonal. Hall  V.  Brooker^  M.  i7 10.  Gilb. 
£q.  Rep.  72. 

.  554.  So  if  any  particular  part  of  the 
f)ersoBal  estate  be  bequeathed  to  an  exe- 
cutor, such  particular  legacy  not  being 
cast  upon  him  by  the  law,  shall  not  come 
in  aid  for  payment  of  debts,  but  he  shall 
be  chargeable  only  in  respect  of  the  sur- 
plus.   S.  C. 

555.  A.  devised  to  his  wife  a  rent- 
charge  of  200/.  for  thirteen  yearS|  in. 
trust,  nevertheless,  for  the  payment  of 
his  debts  and  legacies :  he  also  devised 
to  her  certain  lands,  in  augmentation  of 
her  jointure.  The  surplus  of  this  rent- 
charge,  and  after  debts  and  legacios  paid^ 
is  not  a  beneficial  trust  for  the  wife,  but  a 
resulting  trust  for  the  heir.  Wych  v. 
Packingtany  T.  1712.     1  Bro.  P.  C.  372. 

656.    H.  being  seised  in  fee,  and  in- 
debted by  bonds,  gave  legacies  to  cliil- 
dren,  (for  whom   he  had  otherwise  pro- 
vided,) and  devised  his  lands  to  his  eldest 
son  in  tail.     The   eldest  one  (who  was 
also  executor)  paid  the  bond  debts  out  of 
the  personal  estate,  and  there  not  being 
assets   to  pay  the  l/egacies,  the  legatees 
brought  their  bill  to  recover  out  of  the 
real  estate.    Ld.  Keeper  admitted,  that 
if  the  lands  had  descended,  the  legatees 
might  have  been  relieved,  (a)  but  as  the 
testator  had  devised  the  lauds  they  ought 
to  bo  exempted.      His  Lordship,  how* 
ever,  ordered  precedents  to  be  searched, 
whether  a  legatee  ever  liad  relief  against 
an  heir  in  such   a  case.  (6)    Herne  v» 
Meyricky  T.  1712.     1  P.  W.  201.     Salk* 
416.    (a)  Vide  Anon.  2  Ch.  Ca.  4.  CuU 
pepper  v,  Aston,  ibid.  117.     Clifton  n. 
Burt,  1  P.  W.  678.     Tipping  v.  Tipping, 
ibid.  730.     Lucy  0.  Gardner,  Bunb.  137- 
Hasleirood  v.  Pope,  3  P.  W.  324.     Lot- 
kins  V.  Leigh.  Ca*  temp.  Talb.  53.  Aoie. 
In  Clifton  v.  Burt,  1  P.  W.  678.  the  de- 
cretal order  in  this  case  was   produced, 
by  which  it  appeared  that  Ld.  Harccuri 
did    not    determine    this    case,  but  ad- 
journed   it   for  further  consideration. — 
(b)  In  Scott  V.  Scott,  Amb.  S83.  it 
admitted  (hat  a  legatee  cannot  have 
lief  against  an  heir  in  such  case.     Viek 
Clifton  9.  Burt,  for  a  note  of  the  cases 
on  this  subject  by  the  learned  Editor,  Mr. 
Cox. 
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557*  Bill  for  specific  peHbrmante  of 
in  agreement  for  the  purchste  of  lands, 
agahist  tli9  heir  and  executors  of  A.,  to 
whom  lands  were  devised  for  payment  of 
debts.  Cross-bill  by  the  heir  against  the 
•xecutors  for  an  account  of  the  personal 
<es4ate  of  testator^  to  be  applied  in  aid 
of  the  real  estate  devised  to  be  sold  for 
payment  of  debts.  Testator  devised  par- 
ticular lands  to  his  executors^  to  be  sold 
far  paj^eot  of  all  his  pro|>er  debts,  and 
made  A.  and  B.  executors.  Decreed, 
that  the  execotors  account  for  the  per- 
sonal estate  of  testator ;  for  that  is  liable 
40  debts  in  aid  of  the  real  estate,  and 
aioce  the jpersoiial  estate  is  not  sufficient 
to  pay  off  the  debts,  the  lands  must  be 
sold  to  pay  the  residue  of  the  debts,  and 
the  surplus  of  the  money  raised  by  the 
eale,  after  debts  paid,  to  go  to  the  heir. 
OdU  V.  Crofts,  M.  ins.  4  Vin.  Ab.  468. 
pi.  11.  2  Eq.  Ab.  494.  pi.  9-  See  Lady 
Gainsborough's  Ca.,  Huogerford's  Ca., 
Cook  0.  Moor,  all  in  Dom.  Proc.  Christ's 
Hosp.  e.  Garraway,  Hale  v.  Hale,  both 
In  Chan.  temp.  Cowper,  C.  cited  for  the 
iMir  at  law,  to  prove,  that  where  there 
are  no  negative  words  in  the  will,  an  ex- 
press devise  of  all  the  personal  estate  to 
4iie  executors  does  not  exempt  the  per- 
sonal estate  ih>m  payment  of  the  testa- 
tor^s  debts,'  though  there  be  a  devise  of 
lands  lor  payment  of  debts. 

958.  A.  seised  in  fee,  and  possessed  of 

personal  estate,  made  hb  will  as  follows : 

^*  1  wiU  and  devise,  that  all  my  debts, 

legacies,  and  funeral  charges,  shall  be 

•|Miid  aod  satisfied  In  the    first  place.'' 


430.  Oilb.  Eq.  Rep.  111.  «  Vern.  708* 
(a)  In  Vernon  ii  b  said,  some  stress  was 
laid  on  the  word  ^  devise.^  Vide  Bowd<* 
ler  9.  Smith,  Pre.  Ch.  264.  Newman 
v.  Johnson,  1  Vern.  45.  Eyies  e.  Carey, 
ibid.  457*  Beachcroft  v.  Beachcroft^ 
2  Vern.  090.  Harris  o.  Inglsdew,  3  P.  Vf. 
91*  King  v^  King,  ibid.  858.  Hatton 
t^.  Nicholl,  Ca.  temp.  Talb.  1 10.  C.  of 
Goddphin  v.  Penneck,  2  Ves.  271. 
ElKson  V.  Alrey,  ibid.  569.  Leigh  r.  Ld. 
Warrington,  4  Bro.  P.  C.  90. 

559.  A.  devised  500f.  a-piece  to  his 
three  daughters  at  21,  or  marriage,  to  be 
paid  out  of  his  stock,  and  devised  the 
rents  of  his  real  estate  to  bis  wife  for 
life,  in  lieu  of  dower,  and  for  the  main<* 
tenance  of  his  children,  and  towards 
making  up  their  portions,  and  afler  his 
debts  and  legacies  paid,  he  devised  tho 
lands'  to  .his  son,  who,  together  with  his 
wife,  he  made  executors ;  the  stock  was 
but  of  100/.  value,  the  wife  being  dead, 
and  the  two  eldest  daughters  having  had 
their  portions  paid  them :  Held,  that  the 
lands  were  liable  in  the^  hajpds  oi  the  son 
to  the  youngest  daughter's  portion.  7W- 
*tns  V.  Tcmktnsj  E.  1715.  Pre.  Ch.  ZOJ. 
Gilb.  Eq.  Rep.  90. 

560.  N.  B.  by  his  will  devised  thvs: 
<^  I  do,  by  this  my  will,  dispose  of  mj 
worldly  estate ;  first,  I  will  that  all  my 
debts  be  paid  and  discharged,  and  out  of 
the  remainder  of  my  estate  I  give  mj 
wife  SOO/. ;  my  mind  and  will  Is,  that  my 
wife  have  one  moiety  of  what  is  left  9![\itt 
my  debts  paid.''  Testator  then  gave  a 
close  in  D.  to  R.  B.  his  brother,  and  t\x 


then  proceeds  to  dispose  of  his  real  and 
personal  estate.  The  personal  being  in- 
sufficient, ^tMsrc,  whether  the  clause  in 
the  will  should  amount  to  a  charge  on  the 
teal  estate  ?  Ld*  Ch.  was  of  opinion  it 
should,  for  the  personal  estate  was  in  all 
events  liable;  and  when  testator  wills 
and  devises,  that  his  debts,  &c.  shall  be 
paid  itt  the  first  place,  these  words  must 
be  intended  to  give  a  preference  to  every 
other  purpose,  since  he  does  not  devise 
his  real  or  personal  estate  to  any  person 
io  particular;  for  these  purposes  the 
persons  who  come  within  that  description 
roost  be  supposed  to  be  within  his  view, 
and  it  oMist  be  taken  as  a  devise  for  their 
benefit,  preferable  to  any  other  disposi- 
tion, either  of  his  real  or  personal  estate, 
and  consequently  boib  of  them  are  liable. 
Trett  "f.  Vernon,  H.  1715.    Pre,   CIl 


Item,   ^I  give  and  devise,"  (e)  and  he  the  remaining  part  of  his  estate,  as  weU 


real  as  personal,  he  gnve  the  same  to  hfs 
brother,  J.  B.,  whom  he  made  eiceutor. 
Per  cur,,  <•  worldly  estate''  comprisrs  alt 
that  a  man  had  In  the  world,  as  well  real 
as  personal ;  those  words  subject  the  real 
estate  to  debts,  and  a  moiety  of  whut  is 
left  -after  debts  paid  must  comprise  all 
that  was  liable  to  debts :  Docreed,  a 
moiety  of  the  surplus  of  the  real  and  per- 
sonal estate  to  the  wife.  Beachcroft  v. 
Beachcroft,  T.  1715.  2  Vern,  390. 

561.  A.  directed  his  debts  and  lega* 
cies  to  be  paid  out  of  (he  rents  of  bis 
real  estate,  and  that  his  cxpcutors  should 
receive  the  rents,  till  his  nephew  came 
to  2d,  and  then  that  they  should  pay  the 
surplus  of  such  rents  to  hitn,  to  whom 
also  he  gave  the  surplus  of  his  f>ersoni»i 
estate.  The  nephew  died  a  miiu^r,  and 
bis  mptbrr  admiuistercJ  to  his  effects  : 
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the  questtoo  then  was,  whether  the  rest- 
dae  of  the  perseoal  estate  belonged  to 
the  admittistratrizy  exempt  from  debts 
and  legacies,  or  if  the  personal  estate 
•hould  be  first  applied ;  notwithstanding 
the  express  charge  on  the  real  estate. 
Ld.  Ch.  thought  the  personal  estate  was 
to  be  first  applied,  in  ease  of  the  real. 
1st*  Because  there  was  no  express  clause 
to  exempt  the  personal  estate,  (a)  and 
that  had  been,  the  distinction  always 
taken  in  equity.  2dly.  The  testator 
throughout  had  carried  a  very  frugal  in- 
tention, for  the  heir  of  the  family  was 
not  to  have  so  much  as  the  rents  and 
profits  of  the  real  estate,  until  the  age  of 
25.  It.  cann9t  be  considered  that  the 
testator  intended  indefinitely  to  trust  hb 
nephew  with  the  personal  estate,  without 
limitation  to  any  age,  or  that  he  could 
have  had  such  a  frugal  intent,  with  re- 
gard to  tho  real  estate,  and  such  a  loose 
one,  with  regard  to  the  personal,  when 
both  of  them  were  intended  to  go  to  the 
same  person.  If  the  personal  estate  had 
been  bequeathed  to  a  stranger,  it  might 
have  had  auofh^  consideration)  but  here 
It  cannot :  Decreed,  the  personal  estate 
to  be  subject  in  the  first  place  to  the 
debts  and  legacies*  Dolman  v.  Smiihf 
IT.  171 6,  2  Vern.  740.  Pre.  Ch.  456. 
Gilb.  Eq.  Rep.  128.  Vide  Gower  v. 
Mead,  Pre.  Ch.  2.  Bamfield  v.  Wynd- 
kam,  ibid  101.  Wainwright  e«  Bend- 
lowcs,  ibid.  451.  (a)  D.  of  Ancestor  e* 
Mayer,  1  Bro*  C.  C.  460. 

562.  T.  B.  devised  his  fee-farm  rents, 
to  be  sold  for  payment  of  his  debts,  aqd 
the  surplus,  after  debts  paid,  he  devised 
to^iis  brother  J.  bis  heir  at  law,  and  to 
his  brother  P.  and  to  his  brother-in-law 
W.,  and  he  gave  his  household  goods  as 
huir^Iooms.  I'he  residue  of  his  personal 
estate  he  gave  to  his  aister,  whom  he 
made  executrix.  Qmore^  if  the  personal 
fistate  shall  be  applied  in  exoneration  of 
the  fee-farm  rents  ?  Per  Ld.  Ch.,  a  dif- 
ference is  to  be  taken  where  an  estate  is 
to  be  sold  out  and  out  for  payment  of 
debts,  aud  where  tho  debts  are  only 
charged  on  it,  and  the  estate  made  liable 
to  them,  (a)  In  the  present  case,  the 
surplus  arising  by  sale  after  debts  paid, 
is  not  to  go  to  the  heir,  but  is  devised 
away  ;  and  besides,  the  debts  being  great, 
tho  devise  of  tho  personal  estate  would 
amount  to  nothing,  which  is  the  worst 
construction  of  a  will :  Decreed,  the 
dksbu  lu  be  paid  in  the  first  placoj  out  of 


the  produce  of  the  fee-farm  rentiy  und 
the  personal  estate  pnly  to  aid  the  fuml, 
if  deficient,  and  the  surplus  of  the 'per- 
sonal estate  to  be  paid  to  the  testAtor** 
sister  and  executrix.  By  the  devise  of 
the  residue  to  her,  is  to  be  understood, 
what  he  had  not  otherwise  devised  byiiis 
will,  vis.  the  household  goods  to  go  witk 
the  house,  and.  not  the  residue  afker 
debu  paid.  Wainwright  v.  HendUwee^ 
M.  1716.  Pre.  Ch.  451.  2  Vern.  718. 
Gilb.  £q.  Rep.  125.  Vide  Gower  e. 
Mead,  Pre  Ch.  2.  Bamfield  v.  Wyad- 
ham,  ibid.  101.  Howell  e.  Price,  ibid. 
423.  Webb  v.  Jodes,  2  Bro.  C.  C.  60. 
Vide  Feltham's  Ca.  1  Lev.  203.  For 
the  iiuthorities  pro  and  cen  on  the  doc- 
trine ef  this  subject,  vide  Mayer  e.  D.  of 
Ancaster,  1  Bro.  C.  C.  454. 

563.  A  man  made  his  .will  thus,  ''as 
to  the  disposal  of  my  worldly  estate,  I 
give  and  devise,  &,t.^  and  then  devised 
his  lands  to  B.  his  eldest  son  in  tail,  re- 
mainder to  his  three  other  sons  ia  tail 
male  successively,  with  remainder  to  hb 
own  right  heirs  $  and  he  devised  copper 
mines,  and  other  estates  to  B.  his  eldoat 
son,  to  be  sold  for  payment  of  bis  debts; 
and  he  gave  his  daughter  1500/.  to  bo 
paid  by  B.,  within  three  months  after 
her  marriage,  and  made  B.  his  executor, 
and  died.  The  personal  estate  fidliag 
short,  a  question  arose,  whether  the  tce- 
tator's  lands  should  be  charged  with  this 
legacy.  Ld.  Ch.  thought  the  lands  wore 
not  charged,  but  ordered  precedents  to 
be  searched,  and  in  the  mean  time  di- 
rected an  account  of  the  personal  eetaia 
to  be  taken  before  the  master,  hd,  Pmt^ 
left  V.  Parry y  M.  1716.  Pre.  Ch.  450. 
Vide  Clowdsley  e.  Pelham,  I  Vern  411. 
Alcock  V.  Sparhdwk,  2  Vera.  228.  Hasle* 
wood  e.  Pope,  8  P«  W.  325.  LypcC  t*. 
Carpenter,  1  Ves.  500.  in  which  cases 
the  lands  were  charged.  EtvideeUam 
Davis  e.  Gardiner,  2  P.  W.  I87.  wher« 
the  court  decreed  the  lands  net  charged. 

564.  T.  B.  by  will,  devised  lands  to  A. 
for  life,  remainder  to  B.  for  life,  re- 
mainder to  the  heirs  male  of  the  body  of 
C.  testator's  father.  A.  directed  that 
his  household  goods  at  L.  shooU  go 
along  with  his  house  there,  for  the  benefic 
of  his  heirs*    The  residue  of  hb  landa^ 

Sstator  devised  to  D.  and  £.,  to  be  mM, 
r  payment  of  his  debts,  and  the  over* 
phis  to  be  divided  between  D.,  £.  and  B.^ 
and  the  residue  of  the  personaltyi  testa- 
tor gave  to  his  lister,  whom  he  made  exe*  * 
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cutrix.     Bat  fur  a  sale   of  testator's  trust  ( the  plain  and  express  intention  ;  that  it 


estate  for  payment  of  hU  debts.  jPe»* 
Ld.  Cb.,  it  appears  tbe  tes^dlor  intended 
a  beneficial  legacy  to  his  executrix  ;  and 
as  money  devised  to  be  laid  out  in  land, 
is  considered  in  equity  as  land,  so  land 
devised  to  be  turned  into  mouey,  roust 
be  considered  as  money.  lu  this  ca$»e, 
testator  seems  to  have  rejected  iiis  land, 
by  directing  it  to  be  sold,  it  must  there 
fore  be  looked  upon  as  if  sold  by  him  in 
liis  life-time.  The  same  law  ti^hich  gives 
land  to  the  hoir,  gives  personal  estate  to 
the  executor,  or  next  of  kin,  and  they 
are  eq«ially  entitled  to  the  fuvour  of  the 
law..  Decreed,  the  executrix  to  take  the 
personal  estate,  discharged  from  the  tes- 
tator's debts.  Hayford  v.  Benlows,  M. 
1716.  Amb.  5S1. 

565.  A.  conveyed  all  bis  lands  to  trus- 
tees, in  trust,  to  pay  his  debts  and  lega- 
ties,  and  by  his  will  gave  all  his  personal 
estate  to  his  wife,  whom  he  made  execu- 
trix :  Held,  that  the  security  u\>ou  the 
landa  did  not  discharge  the  personal  es- 
tate, but  that  the  same  still  .continued 
liable,  and  ought  to  be  taken  in  aid  of 
the  real  estate.  French  v.  Chiche»ier^ 
H.  1717.  1  Bro.  P.  C.  192. 

56&  ''  As  to  all  my  worldly  estate,  I 
give  and  dispose  thereof  in  manner  fol- 
lowing :"  and  then  the  testator  gave  se- 
veral pecuniary  legacies,  and  several  an- 
nuities for  lives,  to  be  paid  by  his  exe- 
cutor, and  next  he  devised  all  the  rest 
and  residue  of  his  goods  and  chattels 
and  estate,  to  his  nephew,  M.,  (defendant, 
and  beir  at  law  to  testator,)  and  made 
bim  sole  executor.  AatCj  there  was  an 
express  devise  in  the  will,  to  a  relation 


of  the  testator.      The  question  was,  if  the  land  was  conveyed  by  J.  S.  to  R.  as 


the  real  estate  be  chargeable  with  the 
legacies  and  annuities,  in  default  of  the 
personal  estate  ?  and  Cowpery  C.  was  of 
opinion,  that  by  the  devise  of  all  the  rest 
and  residue  of  his  goods,  chattels,  and 
estate,  all  liis  lands  did  pass  to  his  exe- 
cutor ;  and  that  he  took  by  the  will,  and 
not  by  descent,. as  beir  at  law  ;  and  that 
tbe  lands  so  devrsed  to  him,  were  charge- 
able with  the  pecuniary  legacies  and  nn- 
puities,  when  the  pei*sonal  estate  fell 
short  to  SBtisiy  the  same,  and  decreed 
accordingly.  Awbrey  v.  MiddUton^  M. 
1717.  4  Vin.  Ab.  4(50.  pi.  15.  2  Eq.  Ab. 
497-  pi. '15.  Ld.  Ch.  observed,  tbat  it 
^as  clearly  the  testator's  intent,  that  the 
annuities  and  legacies  should  be  paid, 
and  said  be  would  endeavour  to  snpport 
Voj..  I.  75 


was  abo  certain,  from  tbe  whole  frame 
of  the  will,  that  testator  meant  to  dispose 
of  all  his  real  and  personal  estate^  for  he 
begins,  '*  as  to  all  my  worldly  estate, 
&c."  an  J  then  comes  lastly  a  clause  as 
to  all  the  rest  and  residue.  The  words 
'*  rest  and  residue"  may  here  have  some 
stress  laid  upon  them,  and  seem  to  refer 
to  the  introductory  clause  in  the  will, 
which  certainly  extends  to  lands,  an^ 
will  bear  a  larger  constri^ction  by  r^fer* 
ence  to  the  first  clause.  Vide  Bench  v. 
Biles,  4  Madd.  187. 

r>67.  J.  S.  seised  of  lands  in  fee,  in  con* 
sideration  of  300/.  by  lease  and  release, 
convoyed  the  same  to  H.  in  fee,  with  a 
covenant  for  quiet  possession,  and  that 
they  were  free  from  incumbrances.  In  the 
release  there  was  a  proviso  for  re-entry 
00  re"- payment ;,  but  there  was  no  cove- 
nant for  payment  of  the  300/.  J.  S» 
continued  in  possession,  and  paid  tbe  in- 
tereai  to  R.  as  it  became  due.  J.  S.,  upon 
his  marriage,  settled  these  lands  on  his 
wife,  and  the  issue  of  that  marriage,  and 
covenanted  that  it  was  free  from  all  in- 
cumbrances, except  R.'s  mortgage.  A^ 
terwards  J.  S.  made  his  will,  and  there- 
by gave  several  legacies ;  and  all  the  rest 
of  bis  goods  and  chattels  he  gave  to  bis 
wife  and.  daughter,  whom  he  made  bis 
executrixes,  and  appinted  them  to  pay 
his  debts.  J.  S.  died,  leaving  the  said 
daughter,  who  was  his  only  child,  who, 
dying  within  age,  plaintiff  became  heir  at 
law  to  J.  S.,  and  brought  his  bill  against 
J.  S.'s  widow,  to  have  the  personal  estate 
applied  in  exoneration  of  the  said  land. 
Cotrperj  C.  was  clearly  of  opinion,  tbat 


a  mortgage,  because  J.  S.  had,  by  the 
proviso,  reserved  to  himself,  bis  heirs 
or  assigns,  a  power  of  redeeming,  and 
had  upon  his  marriage  settled  the  lands 
as  his  own,  and  in  tbe  marriage  deed 
called  the  land  conveyed  to  R.  a  mort- 
gage ;  and  lie  was  of  opinion,  tbat  tbe 
rents  and  arrears  expressed  in  the  pro- 
viso, signified  the  interest  of  tbe  300/. 
and  said,  that  the  word  '^  rent,"  taken 
in  its  largest  sense,  was  not  improperly 
used  to  denote  interest.  Decreed,  tbat  tbe 
personal  estate  should  be  applied  to  the 
exoneration  of  the  real.  Mr.  Viner  says, 
several  precedents  were  cited,  where  only 
real  estates  were  charged,  and  yet  thf 
personal  estates  given  to  others  had  been 
applied    to    tbe  discharge  of  the  real. 
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Powel  V,  Price,  M.  1718.  4  Vin.  Ab-  468. 
pi.  12.  2  Eq.  Ab.  498.  pi.  17*  Ld.  Ch. 
said)  that  J.  S.  appointing  his  executrix 
to  pay  his  debts,  was  a  proof  that  he  de- 
signed her  to  pay  his  debts  in  exonera- 
tion of  the  inheritance,  for  the  redemption 
whereof  he  had  so  large  a  power  by  the 
proviso,  and  the  personal  estate  is  not 
discharged  by  its  being  given  to  the  heir, 
because  it  was  ^ven  to  her  jointly  with 
the  wife.  Upon  which  reason  be  seems 
to  have  founded  this  decree. 

568.  J.  S.  by  will  devised  his  lands 
.for  the  payment  of  his  debts :  Held,  that 
bonds  and  simple  contract  debts,  shall 
be  paid  equally ;  but  if  by  will  be  only 
charges  his  lands  with  the  payment  of 
his  debts,  so  that  the  lands  descend 
charged  with  the  debts,  and  consequently 
are  legal  assets  by  descent  as  to  the 
bond-creditors,  flnd  charged  only  in  equi- 
ty by  the  will  as  to  simple  contract 
debts,  the  bonds  shall  be  preferred  be- 
fore the  simple  contract  creditors.  But 
If  the  .heir  sells  the  land  before  action 
brought,  then  both  are  to  be  paid  equally. 
By  the  statute  of  fraudulent  devises,  a 
will  for  payment  of  debts  or  younger 
children's  porttotis,  according  to  an  agree- 
ment before  marriage,  shall  be  ffood. 
Fveenundt  v.  Dedire^  E.  1718.  1  P.  W. 
430. '  See  the  distinctions  taken  between 
leral  and  equitable  assets,  in  Deg.  v.  Deg. 
2  P.  W.  415.  post,  p).  579. 

569*  J.S.by  will  devised  herlandstoher 
heir  at  law,  but  charged  the  same  with  the 
payment  of  her  legacies  above  mentioned. 
Afterwards,  by  a  codicil,  she  gave  other 
legacies  to  some  of  the  same  persons  as 
were  legatees  under  her  will,  but  thai 
codicil  was  not  attested,  and  her  land 
ceold  not  be  charged  thereby.  Both  the 
real  and  personal  estates  were  insufficient 
to  pay  the  legacies.  Upon  a  bill  by  the 
legatees  fer  their  claims,  his  Honour  do- 
creed,  that  the  personal  estate  being  in- 
adequate, and  the  real  estate  being  linble 
to  the  legacies  by  the  will,  though  not  to 
Ihose  by  the  codicil,  the  estate  should  be 
so  jiwrshalled,  that  the  whole  will  might 
take  effect,  and  the  legacies  be  paid,  (a) 
And,  therefore,  that  the  legatees  in  the 
will  should  be  paid  out  of  the  real  estate, 
and  if  that  be  inadequate,  they  must  go 
In  average  with  the  legatees  in  the  codi- 
cil, and  be  paid  out  of  the  personal  estate. 
A  deficiency  being  admitted,  hfis  Honour 
directed  the  estate  to  be  sold  to  prevent 
a  greater  deftciency,  but   the   specific 


legatees  not  to  abate  in  proportion.     His 
Honour  further   decreed,  that  the  real 
estate  being  charged  by  the  will  with  the 
legacies  above  mentioned,  that  charge 
could  not  extend  to  the  legacies  in  the 
codicil,  {b)  but  if  tlie  real  estate  had  been 
charged  with  the  payment  of  the  legacies 
in  general,  it  would  have  taken  in  those 
in  the  codicil,  which  were  as  much  as 
those  mentioned  in  the  will,  (c)  Matters 
v.  Masters,  E.  1718.    1  P.  W.  421,  422. 
(a)  Vide  Hyde  v.  Hyde,  3  Ch.  Rep.  8S, 
Bligh  V.  E.  of  Darnley,  2  P.  W.  «20.  (b) 
Vide  Hone  v.  Medcraft,  1  Bro.  C.  C.  261 . 
(c)  Vide  Hyde  v.  Hyde,  sup.    Biadeoell 
V.  Boughton,  2  Atk.   268.    Hannis  v. 
Packer,  Amb.  556.     Windham  e.  Chet- 
wynd,  1  Burr.  423.  and  Jackson  v.  Jack- 
son, T.  1788.  2  Cox.  35. 4  Bro.  C.  C.  466. 
where  G.  J.,  by  will,  gave  a  number  of 
legacies,  and  at  the  end  of  his  will  made 
a  general  devito  of  all  his  real  estates, 
«  subject  to,  and  charged  with  his  debta 
and  funerals,  and  also  the  said  therein 
before-mentioned  legacies,'*   to   trustees 
in  trust,  to  receive  the  rents  and  profits^ 
and  to  apply  the  same,  or  a  competent 
part  thereof,  "  subject,  nevertheless,  to 
his  debts,  funerals,    and  legacies,**    in 
manner  therein  mentioned.     The    will 
was  duly  executed.     Afterwards  the  tes- 
tator wrote  another  instmment   io   his 
own   hand,  without  date  or    stgoatore, 
which  began,  «  This  is  the  last  will  and 
tostaraeut  of  me,  &c.*'  and   he  thereby 
charged   his  real  estates  with  the  pay- 
ment of  the  legacies  thereinafter  givee, 
and  then  gave  several  legacies,  many  of 
which  were  given  to  persons  who  were 
legatees  in  the  first  will.     The  spiritual 
court  granted  probates  q^  both  these  io- 
strumenls.    Mr.  Justice  Buller  determin- 
ed, that  the  legacies  in  the  second  inslm- 
ment  only,  were  to  take  effect,  notwith- 
standing both  had  been  proved,  but  that 
upon  a  true  construction  of  the  first  in- 
strument,   it    amounted    to    a    geeemi 
charge   of  legacies   on  the   real  estate, 
which  would  include  the  legacies  given 
by  the  second. 

570.  One  borrowed  money  during  bis 
infancy,  and  applied  h  to  the  buying  of 
necessaries,  (tf)  After  he  calne  of  age, 
he  devised  his  lands  for  payment  ef  his 
debts ;  this  debt,  contracted  duriog  in- 
fancy is  within  the  tii»t,  for  th6  lender 
of  the  money  stands  in  the  place  of  the 

Person  paid,  (b)     Martow  r.  Pitfield, 
'.  17l9i     1  P*  W.  658.    («)  An  iniknt 
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wotdd  not  be  liable  at  law,  for  he  might 
Diiftpplj  the  money  borrowed.  Vide 
Darby  v.  Bouther,  Salk.  279-  Earle  v. 
Peale,  ibid.  386, 387.  (*)  Harris  v.  Lee, 
IP.W.483. 

571.  Testator  devised  a  real  estate  to 
trustees  and  their  heirs,  to  be  sold  for  the 
payment  of  debts  and  le^cies,  and  gave 
several  legacies  of  200/.  to  B.  The  will 
was  executed  according  to  the  statute. — 
Then,  by  a  codicil,  testator  gave  1000/. 
more  to  B.,  but  the  codicil  was  neither 
executed  nor  signed  by  him.  Per  M.  R., 
this  devise  is  a  total  disherison  of  the 
heir,  aikl  the  whole  is  out  of  him,  and 
the  residuum  is  money,  which  is  given 
away..  The  codicil  is  a  good  appoint- 
ment, and  the  mon<gt  raised  by  sale  of  the 
real  estate  being  a  fund  for  payment  of 
debts  ;  and  the  residuum  of  the  personal 
estate  being  given  away,  the  persona]  es- 
tate given  as  such  is  freed  from  the  debts, 
without  negative  '  words.  Bower  Ay  v. 
Bawyery  T.  1720.  1 1  Vin.  Ab.  424.  2 
Eq.  Ab.  461.  pi.  13. 

572.  Testator,  in  the  beginning  of  his 
will,  says,  ^  after  my  debts  and  legacies 
paid,"  and  then  he  gives  several  legacies 
and  portions  to  his.  daughters,  afterwards 
he  says,  that  ^'  after  legacies  paid,  the 
sarplus  of  the  personal  estate  sliall  go  to 
my  only  son.''  Then  follows  a  devise  of 
lands  to  his  son,  ^^  and  if  he  dies  without 
issue  in  the  life  of  any  of  the  daughters," 
then  to  the  daughters ;  there  was  per- 
sonal estate  sufficient  to  pay  a  great  part, 
though  not  all  of  the  legacies.  Decreed, 
in  this  case  the  deficiency  shall  not  be 
chargeable  npon  the  land,  for  as  plain 
words  are  necessary  to  disinherit  an 
heir,  so  words  equally  plain  are  requi- 
site to  charge  the  estate  of  an  heir, 
which  is  a  disherison  pro  ianto,  Davis 
V.  Gardiner,  T.  1723.  2  P.  W.  187-  The 
reporter  says,  Note,  if  in  this  case  there 
had  been  a  want  of  assets  for  the  pay- 
ment of  the  testator's  debts,  it  seems  the 
land  would  have  been  charged  therewith 
by  virtue'of  the  words,  "  After  my  debts 

*  and  legacies  paid,  I  give,  &c. ;"  but  Mr. 
Cox,  tbe  editor,  says,  that  although  the 
court  may  have  expressed  itself  more 
strongly  in  the  case  of  creditors  than  of 
legatees,  it  seems  that  no  rule  of  con- 
struction has  been  adopted  in  the  one 
case  which  does  not  apply  to  the  other,' 
and  that  the  real  estate  has  been  charged 
with  legacies  by  words  not  stronger  than 
those  piade  use  of  in  the  present  case. 


Vide  Clowdsley  v.  Pelham,  I  Vern.  411. 
Alcock  p.  Sparhawk,  2  Vern.  228.  Bowd« 
ler  r.  Smith,  Pre.  Ch.  264.  Harris  v. 
Ingledew,  5  P.  W.  95.  Leigh  v.  Ld. 
Warrington,  4  Bro.  P.  C.  90.  Hatton  v, 
Nichul,  Ca.  temp.  Talb.  110.  Lypet  tr. 
Carter,  1  Yes.  499.  E.  of  Godolphin  v. 
Penneck,  2  Ves.  271.  Thomas  r.  Bret- 
nel,  ibid.  313.  The  reporter  also  says, 
that  if  testator  had  owed  a  debt,  for 
which  his  real  and  leasehold  estates  were 
mortgaged,  equity  would  in  this  case 
have  charged  all  this  debt  on  the  real 
QState,  in  order  to  have  enlarged  the 
fund  for  the  payment  of  the  legacies  aa 
well  as  the  debts.  Vide  O'Neal  r.  M ead^ 
1  P.  W.  693.  Rider  v.  Wager,  2  P.  W. 
335. 

573.  I.  S.  possessed  of  a  term  for 
years,  devised  it  to  A.  and  made  B.  his 
executor,  and  died,  leaving  some  debts. 

B.  sold  this  term  to  C.  Decreed,  that  C, 
the  purchaser,  shall  hold  it  against  the 
devisee.  Seeus,  if  it  had  been  sold  at  an 
under  value,  or  if  the  purchaser  had 
known  that  there  were  no  debts,  or  that 
the  debts  were  or  could  be  paid  without 
breaking  in  upon- this  specific  legacy. — 
Eioer  V.  Corbet,  T.  1723.  2  P.  W.  14S. 
Vide  Burling  v.  Stonard,  2  P.  W.  150. 
Nugent  V.  Gtffard,  1  Atk.  463.  Elliot  v. 
Merriman,  Barn.  78.  2  Atk.  41.  So^  al- 
though the  term  be  sold  in  satisfaction  of 
the  private  debt  of  the  executor ;  vide 
Nugent  V,  Giffard,  supra.  Mead  t?.  Ld, 
Ort-ery,  3  Atk.  235.  Ithell  v.  Beano,  1 
Ves.  215.  Unless  the  purchaser  appear- 
ed to  collude  whh  the  executor;  as  in 
Crane  v.  Drake,  2  Vern.  616.  This  point 
also  came  in  question  in  Scot  v»  Tyler,  2 
Bro.  C.  C.  431.  Farr  e.  Newman,  4  T. 
R.  621.     Andrew  r.  \Vrigley,  4  Bro.  C. 

C.  125. 

574.  ^  As  touching  all  tny  worldly 
estate,  I  dispose  of  the  same  as  follows  : 
Imprimis,  I  will  that  all  my  just  debts  be 
paid  and  satisfied.''  It  was  argued,  that 
it  is  a  general  preface  for  a  testator  to 
make  a  general  disposition  of  his  real 
and  personal  estate,  as  is  mentioned  after 
in  the  will;  that  it  is  an  independent 
clause,  and  means  only  an  intention  of  a 
general  disposition.  Testator  aAeiVards 
devised^  his  freehold  and  copyhoM  estate 
to  his  son  and  his  heirs,  when  he  should 
come  to  21,  paying  his  wife  100/.  a  year 
for  her  dower  in  the  mean  time.  Ai\er 
100/.  per  ann,  to  his  wife  for  dower,  the 
rest  of  the  profits  to  be  put  out  for  the 
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benefit  of  all  his  children,  but  no  provi- 
sion for  debts.  It  was  insisted,  that  if  a 
man  devises  (ands  after  debts  paid,  that 
is  a  charge ;  but  decreed,  that  this  was 
not  a  charge  of  debts  upon  the  real  estate. 
Barton  v.  Wilcocki,  T.  1723.  4  Vin.  Ab. 
463.  pL  19.    2  'Eq.  Ab.  499.  pi.  23. 

^75.  ^*  As  for  (and)  concerning  idjf  es- 
fate  with  which  God  hath  blessed  me,  I 
give  as  foUoweth :  Imprimis^  I  will,  that 
ail  my  debts  and  funeral  charges  be  paid 
and  satisfied ;"  and  then  tes(.«^  or  makes  a 
particular  disposition  of  the  estate.  De- 
creed this  to  be  no  charge,  as  it  would 
have  been,  where  testator  says,  '^  I  will 
my  debts  be  paid  iu  the  first  place ;"  or 
where^  he  gives  away  the  estate,  after 
payment  of  debts  and  legacies ;  for  here 
was  a  clause  in  the  will,  that  after  pay- 
ment of  legacies  and  funeral  charges,  the 
overplus  was  to  go  to  such  and  such  uses, 
which  declare  the  intention  to  bo,  that  the 
fame  was  to  answer  only  legacies  and  fu- 
neral charges,  and  not  debts.  Parker  v. 
Wilcozj  T.  1723.  8  Vin.  Ab.  439.  pi. 
25.    2  Eq.  Ab.  371.  pi.  16. 

^76,  One  seised  in  fee,  and  indebted 
by  bond,  in  which  his  heirs  were  bound, 
devised  bis  lands  to  A.  for  life,  remainder 
to  his  first,  &c.  son  in  tail,  remainder 
over.  On  a  bill  brought  by  the  bond 
creditors,  the  court  would  not  decree  the 


the  debts  and  legacies,  and  pray  a  con- 
veyance of  the  whole  estate  to  him,  for 
the  devisees  are  only  trustees  for  testator, 
to  pay  his  debts  and  legacies.  Vide  Ro- 
sier V.  Uadcliffe,  9  Mod.  J  71.  This  is  a 
privilege  which  has  always  been  allowed 
in  equity  to  a  residuary  legatee;  for  if  he 
comes  into  court,  and  lenders  what  will 
be  sufficient  to  discharge  all  debts  and 
legacies,  or  prays  that  so  much  of  the 
lands,  and  no  more,  may  be  sold,  than  what 
will  raise  money  to  discharge  them,  this  is 
always  decreed  in  his  favour,  (e)  Vide 
Masseyv.  Sherman,  A mb.  520.  Wynne  v. 
Hawkins,  1  Bro.  C.  C.  179.  Nowlao  v. 
Neligan,  ibid.  49].  Rogers  v,  Rogers,  3 
P.  W.  193,  Pre.  Ch.81.  1  Bro.  P.C.  6a 
Bicknell  v.  Page,  2  Atk.  79.  GaltoO  v. 
Hancock,  ibid.  438.  Walker  v.  Jackson, 
ibid.  6^5.  Haslewood  v.  Pope,  3  P.  W. 
3?5.  Bridgman  v.  Dove,  3  Atk.  202. 
Samwelt  v.  Wake,  1  Bro.  C.  C.  144. 
Chitiy  V,  Parker,  2  Ves.  jun.  271- 

578.  One  seised  in  fee  of  lands,  and  pos* 
sessed  of  a  personal  estate,  by  will  direct* 
ed  that  his  legacies  be  paid  out  of  his  real 
estate  ;  and  gave  his  personal  estate  to  his 
children.  Per  M.  R.  If  the  legacies  had 
been  only  charged  upon  the  real  estate, 
yet  the  personal  estate  should  be  first  ap- 
plied to  pay  them,  and  so  should  it  have 
been  against  a  residuary  legatee ;  but  in 


devisee  for  life  to  account  for  the  profits,  this  case  the  real  esl<|le  being  the  fund 


but  only  to  keep  down  the  interest ;  but 
the  court  will  decree  a  sale  to  satisfy  the 
bonds,  though  the  lands  be  not  devised 
for  payment  of  debts.  Manaton  v.  Ma- 
natony  T.  1724.     2  P.  W.  234. 

577.  I.  S«  seised  in  fee  of  lands,  de- 
vised the  same  to  his  wife,  and  to  her 
heirs  and  assigns  for  ever,  to  be  sold  to 
pay  his  debts  and  legacies,  in  aid  of  his 
personal  estate.  But  the  personal  estate 
being  sufficient  to  discharge  all  bis  debts 
and  legacies,  and  the  real  estate  not  be- 
ing sold,  the  court  was  of  opinion,  that, 
where  lands  devised  ut  supra,  and  the 
lands  are  not    sold,   for  that   the   per- 


appointed,  and  the  whole  pergonal  estate 
(a)  given  away  by  the  will,  the  legacies 
most  be  paid  out  of  the  real  estate  only, 
but  the  debts  shall  still  be  paid  out  of  the 
personal  estate,  the  will  not  ordering  the 
debts  to  be  paid  out  of  the  real.  (6) 
Heath  v.  Heath,  T.  1726.  2  P.  W. 
366.  (a)  Haslewood  v.  Pope,  3  P.  W. 
3'i4.  (6)  Thomas.  0.  Britnell,  2  Ves. 
313. 

579.  If  a  devise  be  to  executors  of  an 
equity  of  redemption  only,  this  is  bot 
equitable  assets,  and  to  be  applied  to  pay 
ail  sorts  of  creditors  equally,  (a)  A.  de- 
vised all  his  real  and  personal  estate  to 


ional  estate  is  sufficient  to  discharge  the  his  executors  and  their  heirs,  in  trust  to 


whole  debts  and  legacies,  it  is  plainly  an 
implied  trust  in  the  devisee  for  the  heir, 
and  he  is  entitled  to  come  into  this  court 
to  have  a  reconveyance,  and  an  account 
of  the  profits,  (o)  Buggint  v.  Yates, 
H.  1725.  9  Mod.  122.  Where  a  devise 
of  lands  is  to  trustees  and  their  heirs,  for 
payment  of  debts  and  legacies,  there  is  a 
resulting  trust  for  the  heir,  and  he  nay 
properly  come  ioto  co4rt,ead  ofier  to  pay 


sell  and  pay  all  his  debts ;  his  real  estate 
being  only  equitable  assets,  and  the  tes- 
tator leaving  debts  by  bond  and  simple- 
contract,  if  the  bond  creditors  are  paid 
part  out  of  the  personal  estate,  they  shall 
bring  it  back  again  into  hotch-pot,  (b)  if 
they  would  be  paid  any  thing  ont  of  ibe 
real  estate*  The  testator's  heir  at  law 
(in  this  case)  was  a  creditor,  (c)  and  op- 
posed the  wiU  as  to  part  of  the  lands  db- 
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vised  for  payipent  of  debtSi  aod  whidh 
testator  had  do  power  to  devise,  yet  be 
was  not  by  this  excluded  from  being  let 


tator  for  payment  of  debts«  Degy.  Deg^ 
T.  1727.  2  P.W.  416.  One  branch  of 
this  case  seems  to  be  reported  io  Sel.  Ch. 
Ca.  44.  and  2  Eq.  Ab,  673.  pi.  10.  nom. 
I^egg  r,  E.  of  Macclesfield,  (a)  Vide  the 
case  of  Sir  Charles  Cox's  creditors,  3  P. 
W'  341.  But  from  tlie  manner  ilk  which 
tlie  case  of  Deg  o.    Deg  is  mentioned  by 


Bailey  v.  Ploughman,  Mos.  95.  decided 
on  the  authority  of  Deg  v.  Deg.  So 
HaslewAod  o.  Pope,  3P.W.  323.  Mor- 


ioto  the  residue  of  the  fund  given  by  tes-    rice  v.  Bank  of  England,  Ca.  temp.  Talb. 


M.  R.  in  Chambers   v.    Harvest,  Mos.   ves^,M.  1729.  Mos.  124. 


123.  and  Hall  v.  Kendall,  ibid.  328.  it 
seems  not  to  have  been  decided  on  the 
ground  of  the  premises  devised  being  an 
equity  of  redemption,  but  upon  the  prin- 
ciple mentioned  in  the  following  note. 
Upon  the  principle  of  law,  that  whatever 
comes'  to  the  hands  of  a  person  in  the 
character  of  executor,  or  by  reason  of  his 
executorship,  should  be  assets  in  his 
hands  (according"  to  Alexander  v.  Lady 
Gresham,  1  Ley.  224.  and  Dethick  v, 
Carravan,  Hard.  405.)  the  generality  of 
the  old  cases  determined,  that  money 
arising  by  sale  of  lands  devised  to,  or 
subjected  to  the  power  of  executors  to 
sell  fi»r  payment  of  debts  and  legacies, 
sliould  be  legal  assets  in  their  hands,  (al- 
though they  could  not  be  charged  with 
tlie  value  of  the  hinds  before  sale.)  Gir- 
ling e.  Lee,  1  Vern.  (33.  Hawker  v.  Buck- 
Innd,  2  Vern.  106.  Greaves  v,  Powell, 
ibid.  248.  Cutterback  v.  Smith,  Pre. 
Ch.  127.  Anon.  2  Vern.  403.  Bickman 
t9.  Freeman,  Pre.  Ch«  136.  Walker  v, 
I^loager,  2  P.  W.  S52,  Ld.  Mashnm  v. 
Harding,  Bunb.   339.  Blatch  v.  Wilder, 

1  Atk.  420.  Yet  some  of  the  old  cases, 
Considering  the  devisee,  &c.  in  the 
double  character  of  trustee  and  executor, 
preferred  the  former,  and  consequently 
made  the  assets  equitable.  Hickson  v, 
Wiiham,  Finch  196.  Anon.  2  Vern. 
133.;  and  the  latter  cases  incline  strongly 
to  this  construction.  Chambers  n,  Hari- 
vest,  Mos.  123.  Hall  v.  Kendall,  ibid. 
328.  Prowse  V.  Abingdon,  1  Atk.  484. 
Lewio  r.  Oakley «  2  Atk.  50.  Silk  v. 
Prime,  1  Bro.  C.  C.  138.  (n.)  Barker  v. 
Boucher,  ibid.  140.  (q)  Newton  v,  Ben- 
nett, ibid.  135.     Batson  v,  Lindegreen, 

2  Bro.  C.  C.  94.  Still,  however,  it 
seems  that  where  an  estate  descends 
to  the  heir,  charged  with  the  payment 
of  debts.  It  will  be  legal  assets.  Free- 
;noult  V.  Dedire,  1  P.  W.  430.  Plun- 
kett   r.  Penson,  2  Atk.  290.  {b)     Vide 


220.  (c)  If  the  son  had  been  a  volun- 
leer  only  fand  not  a  creditor)  he  should 
have  been  put  to  his  election.  Noys  9« 
Mordaunt,  2  Vern.  581.  Streatfield  o« 
Streatfield,  Ca.  temp.  Talb.  176. 

580.  If  an  estate  is  devised  in  trust  to 
pay  debts,  the  heir  must  account  from 
the  filing  of  the  bill.     Chambers  v.  Har-* 


581.  Equity  will  supply  the  want  of  m 
surrender  of  a  copyhold,  in  case  it  be 
devised  for  payment  of  debts,  or  to  a 
wife,  or  for  younger  children  unprovided 
for.  TolUtt  V.  Tolletty  M.  1728.  2  P. 
W.  490.  Vide  Watts  r.  Bullas,  1  P.  W. 
60.  Chapman  v.  Gibson,  3  Bro.  C« 
C.  229.  Vide  ante^  tit,  Copykoldy  sec. 
iii. 

582.  L  S.  by  will  settled  his  land  for 
payment  of  debts,  and  made  M.  his  wife 
executrix,  and  devised  all  his  personal 
estate  to  her,  and,  by  subsequent  clauses^ 
gave  several  specific  and  pecuniary  le» 
gacies  to  her  and  died.  Adjudged,  that 
M.  took  the  personal  estate,  not  as  a  le- 
gatee, but  as  an  executrix,  and  so  the 
same,  after  legacies  paid,  shall  be  applied 
to  discharge  the  real  estate  in  favour  of 
the  heir.  Lucy  v.  Bromley^  H.  1729. 
Fitzg.  41.  Banb.260.  by  whom  the  case 
is  thus  stated  :  A.  by  will  charged  his 
real  estate  >ith  payment  of  his  debts, 
funerals,  and  legacies,  and  gave  to  M.  his 
wife,  1000/.,  and  his  bouse  in  R.,  with  the 
use  of  the  goods  therein  for  h:'e,  &c. ;  and 
after  other  legacies,  testator  concluded 
his  will,  and  made  his  wife  sole  execu- 
trix of  his  9vill,  and  of  all  his  goods, 
chattels,  and  arrears  of  rent  not  before 
given  or  limited  in  his  will.  Per  cur. 
the  personal  estate  in  the  hands  of  JVi. 
ought  to  be  applied  to  pay  debts  in  case 
of  the  real  estate.  Note*  It  was  insisted 
that  making  M.  executrix  of  particulars, 
amounted  to  no  raoie  than  making  her 
executrix  in  general.  Bat  per  Pengdly^ 
C.  B.  if  the  words  '^  to  her  own  use,''  had 
been  added,  or  such  like  words,  it  might 
have  given  some  cause  of  doubt. 

583.  A.  B.  began  his  will  thus  :  «<  As 
to  such  eflfects  whereof  God  has  ap- 
pointed me  steward,  I  charge  the  same 
with  the  payment  of  all  such  debts  as  I 
shall  owe  at  my  death,  and  also  with  the 
several  legacies  hereinafter  bequeathed ;'' 
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alid  after  giving  some  legacies*  be  deTued 
some  copyhold  Jaods  (duly  surrendered) 
^^  to  bis  eldest  son  and  bis  heirs,  subject 
to  and  charged  with  all  his  just  4.<^bt8; 
and  the  several  legacies  thereinbefore  be- 
^ueathedy*'  and  made  his  said  son  exe- 
cnter,  who  proved  the  will,  and  died; 
On  a  bill  by  the  creditors  against  the 
son's  representatives,  an  account  of  assets 
was  decreed,  and  all  further  directions 
reserved.  It  appeared  on  the  master^s 
report,  that  great  part  of  the  personal 
estate  had  been  ^wasted  by  the  executor, 
and  the  rest  applied  in  payment  of  some 
debts,  and  that  the  copyhold  had  been 
sold  to  pay  off  a  mortgage  thereon,  and 
the  remainder  of  the  money  arising  by 
the  sale  was  not  sufficient  to  pay  the 
debts  and  legacies.  The  questioo  was, 
whether  the  creditors  should  have  a  pre- 
ference, or  whether  tlie  creditors  and 
legatees  should  be  paid  pari  passu  ?  Per 
Ld.  Ch.  the  words  ^^  and  also"  are  not 
material,  but  it  is  most  so  that  the  devise 
is  to  the  executor,  which  must  be  taken 
to  be  a  devise  to  him  to  enable  him  to 
pay  testator's  debts  and  legacies,  and  this 
is  assets,  and  whether  legal  or  equitable 
assets  it  is  the  same  thing,  for  equitable 
assets  in  the  bands  of  the  executor  (a) 
must  be  applied  as  legal  assets  are,  first, 
to  pay  debts,  and  then  legacies  ;  indeed, 


of  A.,  and  lastly,  the  two  sureties  shaD 
contribute  to  make  Up  the  deficieocj. 
Tynt  V.  Tynt,  T.  1729.  2  P.  W.  542.  As 
against  real  assets  descended,  it  seems, 
upon  the  authority  of  Tipping  v.  Tipping, 
1.  F.  W.  730.  the  wife  shall  stand  in  the 
place  of  creditors  for  the  amount  of  her 
paraphernalia.  So  Snelson  v.  Corbet, 
3  Atiu  369*  Graham  v.  Londonderry, 
ibid.  393.  8edL  quare  as  against  real  mm* 
sets  devised  ;  et  vide  Probert  e.  Clifford, 
Amb.  6.  vide  etiam  Indedon  v.  Nortk- 
cote,  3  Atk.  348.  eomira. 

585.  Where  there  are  several  devisees 
of  land  charged  with  debts,  the  creditots 
cannot  be  paid  4intil  the  master  has  cer- 
tified what  each 'devisee  shall  contribute  ; 
but  a  creditor  may  proceed  against  any 
one  devisee  for  the  whole.  Harris  v. 
Ingledew,  H.  1730.  3  P.  W.  93.  98. 

586.  One  devises  all  his  real  estate  ia 
trust  to  pay  all  his  debts  ;  the  bond  ere* 
ditors  recover  part  of  their  debts  out  of 
the  personal  estate  ;  the  simple  contract 
debts  shall  be  equally  paid  out  of  the  real 
estate  with  the  bond  debts,  and  the  bond 
creditors  shall  have  nothing  thereout 
until  the  simple  contract  creditors  shall 
have  received  as  much  from  the  same 
shall  make  them  eqikl  in  payment 
the  bond  creditors.  Hasiewood  v.  Pope^ 
T.  1734.     3  P.  W.  323.     Vide  Deg  v. 


if  this  were  a  bare  trust  (h)  to  pay  debts  jJDe^,  T.  1727.     2  P.  W.  416.     Car  v. 


and  legacies,  it  must  be  otherwise,  and 
the  legatees  might  then  have  a  right  to 
be  pam  equally.  Decreed,  the  unsatisfied 
creditors  te  be  paid  out  of  the  remainder 
of  the  money  arising  by  sale  of  the  copy* 
bold  estate  iti  the  first  place.  Walker  v. 
Meager^  T.  1729-  2  P.  W.  550.  Mos. 
204.  (a)  Vide  Deg  v.  Deg,  2  P.  W.  41Ci. 
(6)  QiMsr«  a»/cm,,  whether  it  is  not  the 
practice,  in  case  jof  a  trust  for  payment 
of  debts  and  legacies,  to  prefer  the 
former  ?  Ei  viae  Gteav^es  v.  Powell, 
2  Vern.  248.  Sic  Bradgate  v.  Ridling- 
ton.  Mos.  56. 

584.  A.  was  principal  In  a  recogni- 
tnuice  for  50007.,  and  B.  and  C.  were 
sureties.  A«,  before  marriage,  jointured 
Us  wife  in  some  lands,  without  notice 
either  to  the  wife  or  her  friends  of  this 
recognisance,  and  devised  his  real  and 
personal  estate  to  B.  one  of  his  sureties, 
and  died  ;  first,  the  personal  estate  of  A. 
the  principal,  shall  be  applied  towards 
satisfying  this  roco^nisance,  then  his 
lands  devised,  the  devisee  being  a  volun- 
teer ;  next,  the  parapberiialit  of  the  wife 


Lady  Buriimgtan,  T.   1713.     1  P.  W. 
228. 

587*  On  a  devise  of  lands  to  pay  debts, 
a  legatee,  whether  specific  or  pecuniary, 
shall  be  paid  out  of  the  lands,  if  the  sim- 
ple contract  creditors  exhaust  the  per* 
sonal  estate.  Hadeward  v.  Pope^  sup' 

588.  If  one  owes  debts  by  bond,  and 
devises  his  lands  to  I.  S.  in  fee,  and 
leaves  a  specific  legacy,  and  dies,  and 
the  bond  creditor  comes  upon  the  spe- 
cific legacy  for  payment  of  his  debt, 
the  specific  legatee  shall  not  stand  in  the 
place  of  the  bond  creditor  to  charge  the 
land,  because  the  devisee  of  the  laad  is 
as  much  a  specific  devisee,  as  the  legatee 
is  of  a  specific  legacy.  S.  C.  Ei  vide 
Clifton  ».  Burt,    1  P.  W.  fSTS. 

589«  One  devises  all  his  personal  es« 
tate  to  Ills  daughter,  and  all  his  real  es« 
tate  to  trustees,  in  trust  to  pay  debts,  &c. 
remainder  to  his  daughter  in  tail,  re« 
mainder  6ver ;  the  personal  estate  shall, 
in  the  first  place,  be  applied  to  pay  hir- 
debts,  for  the  personal  estate  is  the 
natural  fund.    ( Vide  Knight  o.   Knight, 
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the  testator  canaot  exempt,  but  as  against 
the  devisee  of  his  land  be  may,  by  ap- 
propriating his  land  as  a  fund  for  debts, 
though  by  the  general  rule,  express  words 
must  be  used,  or  such,  at  least,  as  plainly 
show  the  testator^s  intent.  HasUwood  v. 
Pope,  T.  1734.  3  P.  W.  323.  ante,  pi. 
587.  So,  French  t^.  Chichester,  1  Bro. 
P.  C.  192.  Fereyes  v.  Robertson,  Bunb. 
S03.  Inchiquin,  £•  v.  <WBryen  Ld.  1  Wils. 
C.  B.  82  Amb.  33.  Sam  well  v.  Wake, 
1  Bro.  C.  C.  144.  Ancestor,  D.v.  Mayer, 
ibid.  454.  But  in  Bamfield  v.  Wynd- 
ham,  Pre.  Ch.  101.  Wainright  v.  Bend- 
lowes,  2  Yern.  7i8.  Amb.  581.  Sta- 
pleton  o.  Colville,  Ca.  temp.  Talb.  202. 
Whaley  v.  Cox,  2  £q.  Ab.  549.  Walker 
V.  Jackson,  2  Atk.  624.  Aoderton  v. 
Cooke,  and  Kynaston  9.Kynaston,(cited) 
1  Bro.  C.  C.  456.  Holiday  v.  Bowman, 
(cited)  ibid.  145.  Webb  v.  Jones,  2  Bre. 
C.'C.  60.  the  intention  of  the  testator  ap- 
peared suffici9ntly  clear  to  the  court  to 
•xcept  the  personal  estate. 

590.  A.  by  will  gave  his  wife  B.  an 
estate  for  life,  and  iu  the  latter  part  crea- 
ted a  trust  term  for  payment  of  debts, 
to  take  place  from  the  day^  of  his  death. 
This  term  shall  take  place  of  the  wife's 
life  estate,  especially  as  it  is  a  trust  term 
for  falsing  money,  and  it  is  immaterial 
how  a  testator  places  the  several  devises 
in  a  will,  because  the  whole  must  be  con^ 
•trued  together,  so  as  to  make  it  consist- 
ent. Ridout  Y.Dowdingf  T.  1737. 1  Atk. 
419.  Vide  Uvedale  v.  Halfpenny,  2  P. 
W.  151.  Worsley  v.  Granville,  2  Ves. 
333.     Brown  v.  Jones,  1  Atk.  188. 

591.  A.  devised  his  real  and  personal 
estate  to  be  sold  for  payment  of  his  debts, 
and  appointed  B.  executor.  The  per- 
aeaal  estate  not  being  sufficient,  the  cre- 
ditors brought  their  bill  to  be  paid  out  of 
the  real  estate.  Decreed,  a  sale  of  the 
freehold  and  copyhold  estates,  and  that 
the  heir  and  executors,  and  all  proper 
parties  should  join  in  the  sale.  Blatch 
V.  Wilder^  T.  1738.  I  Atk.  4«0.  As 
to  the  question,  whether  money  in  the 
hands  of  an  executor,  arising  from  tJie 
sale  of  estates,  be  legal  or  equitable  as- 
sets, vide  S.  C.  ante^  tit.  Deviscj  sec.  ii. 

592.  It  is  a  certain  rule  in  equity,  that 
where  an  estate  is  charged  with  an  in- 
cumbrance, or  payment  of  debts,  and 
after  such  payment  the  surplus  is  given 
ovcr^  the  whole  property  vests  in  tlie  re 


M.  1739.  1  Atk.  622. 

593.  Testator  devised  all  his  real  es- 
tate to  trustees,  upon  trust  to  sell  a  com-^ 
potent  part,  and,  in  the  first  place,  pay 
and  discharge  all  his  debta  and  legacies ; 
and  next  to  reimburse  themselves  the 
cost  of  the  trust,  and  after  such  paymenta 
to  settle  such  parts  as  should  remain  un- 
sold, as  therein  mentioned;  and  he  de- 
clared, that  the  whole  money  to  be  raised 
by  such  sale,  should  be  deemed  and  takea 
to  be  part  of  his  personal  estate ;  and 
then  he  gave  all  the  residue  ef  his  per- 
sonal estate,  of  what  nature  and  kind 
soever,  after  paymenta  of  his  debts,  &c. 
to  A.—- The  personal  estate,  under  these 
directions,  must  be  applied,  in  the  first 
place,  in  or  towards  payment  of  the  debts 
and  legacies.  £7.  of  Inchiquin  v.  French, 
H.  1745.  1  Cox  1.  Amb.  33.  Vide 
Harewood  v.  Child,  Forr.  234. 

594.  Devise  to  trustees,  from  and  im* 
mediately  after  the  determination  of  pre- 
cedent estates,  to  the  use  of  A.  iu  fee, 
charged  and  chargeable  with  legacies,  td 
be  paid  within  twelve  months:  Held, 
that  the  legacies  run  over  all  the  precox 
dent  estates,  as  well  as  the  fee.  Carter 
V.  Cartery  M.  1748.  I  Ves.  168, 

595.  Devise  of  real  and  persona!  es- 
tate to  trustees,  in  trust  to  pay  certain 
annuities  and  legacies  out  of  the  rents 
and  profits  of  testator's  personal  estate, 
and  if  not  sufficient,  then  out  of  the  renta 
and  profita  of  his  real  estate :  Held,  the 
trustees  took  the  inheritance,  and  not  a 
chattel  interest  in  the  estate.  Gibson  v. 
Rogersy  T.  1750.  Amb.  93. 

59G.  The  court  will  go  as  ftir  as  it  can 
to  attain  the  payment  of  debts  ;  and  real 
estate  where  charged,  is  affected  by 
equitable,  as  well  as  by  other  debts, 
ilstfey  V.  Powis,  T.  1750.  1  Ves.  483, 
495. 

597.  Devise  of  land  charged  with  pay- 
ment of  debts ;  if  the  devisee  has  sold, 
pending  a  suit  for  sale  and  paytnent  of 
debts,  such  an  alienation  is  void.  WMer 
V.  Smallwoody  M.  1768.  Amb.  673. 

598.  Testator  devised  the  residue  of 
his  real  estate  to  D.  and  £.  for  payment 
of  his  debts,  and  gave  the  residue  of  his 
personal  to  his  sister,  who  he  made  sole 
executrix.  The  real  estate  shall  exone> 
rate  the  personal  from  pnyment  of  debts. 
Hayferd  v.  Benloices,  M.  1 769*  Amb.  58 ! . 
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b99*  Bill  by  a  tutor  for  ao  annuity  of 
200/.  for  his  own  life,  against  the  exe* 
4:utors  of  the  pupii,  who  by  his  will 
charged  his  estate  with  all  his  debts  by 
bond,  mortgage,  or  simple  contract.  The 
claim  was  supported  by  letters  referring 
to  an  annuity,  but  no  specific  length  of 
time  was  named.  Bill  dismissed  without 
costs.  Jameson  v.  Skipwith^  H.  1779. 
1  Bro.  G.  C.  34.  Affirmed  14th  March, 
1780,  in  Dom.  Froc« 

600.  Testator  having  by  his  will  charg- 
ed all  his  worldly  estate  with  his  debts, 
his  copyhold  lands  are  liable  as  well  as 
his  freeholds.  Coambes  v.  Gibson,  E. 
J 783.  1  Bro.C.  C.  273. 

601.  A  debt  due  by  decree  in  equity, 
though  but  a  personal  demand,  will  bind 
the  heir  or  devisee  having  assets,  and 
such  heir  or  devisee  refusing  to  perform 
a  decree  against  him  will  be  subject  to 
an  attachment.  Conner  v.  Browne,  T. 
1785.  1  Ridgw.  P.  C.  139. 

602.  A.  seised  of  a  remainder  in  fee, 
expectant  on  an  esls^te  tail  in  N.,  limited 
the  same  to  himself  for  life,  remainder  to 
trustees  for  99  years,  in  trust  (amongst 
other  things,)  to  raise  and  pay  such  sums 
of  money,  and  to  such  |)ersons  as  A. 
should  by  deed  or  will  appoint  ;  and  he 
reserved  to  himself  a  general  power  of 
revocation  of  all  the  uses  thereby  limited. 
A.  afterwards  by  deed  appointed,  that, 
when  the  said  estate  tail  should  be  spent, 
and  the  term  came  into  possession,  the 
trustees  should  raise  2000/.  for  W. ;  and 
covenanted,  that  If  the  estate  tail  sjiould 
be  spent  in  his  own  life  time,  then  he 
would  pay  the  9000/.  unto  W. ;  but  if 
not  till  after  his  death,  and  he  should  re- 
voke the  said  term  of  99  years,  then  that 
his  heirs,  executors,  &c.  should,  within  a 
year  after  the  estate  tail  should  be  spent, 


term,  and  the  personal  estate  of  A.  vaf 
not  applicable  to  it*  WUson  v.  E.  of  Oat' 
lington,  H,  1785.  1  Cox.  172.  2  P.  W. 
664.  (n.)  S.  C. 

603.  Testator  devised  a  part  of  his  real 
estate  to  trustees,  in  trust  to  sell  and  pay 
scheduled  debts,  and  then  devised  all  his 
personal  estate  to  his  wife,  ^  fully  and 
clearly  exonerated  from  all  the  debts  ia 
the  schedule  specified.'*  And  he  settled 
the  residue  of  his  i^al  estate  on  his  wife 
and  child,  as  therein  mentioned.  The 
trust  estate  not  being  sufficient  ta  pay  the 
sc*heduled  debts,  the  settled  estates  most 
be  applied  in  exoneration  of  the  persooal 
estate.  Morrow  v.  J3i»A,T.  1785.  1  Cox. 
185. 

604.  W.  by  bis  will  doTised  hb  real 
estate  to  trustees,  in  trust  to  sell  aod  to 
apply  the  produce,  first,  in  payment  of 
all  the  charges,  and  all  other  his  debts 
and  legacies,  and  as  to  the  residue,  to 
pay  one  moiety  to  his  daughter  M.  and 
to  lay  out  the  other  moiety  in  govern* 
ment  securities,  aod  to  pay  the  divideud% 
for  the  maintenance  of  the^  three  sons  of 
his  daughter  A.  until  they  should  attain 
the  age  of  24  years,  and  he  gave  them 
that  moiety  equally^  but  if  they  aU 
should  die  under  24,  then  he  directed, 
that  such  moiety  should  sink  into  and  be 
deemed  part  of  the  residue  of  his  per- 
sonal estate,  and  be  applied  as  that  wm 
therein  disposed  of.  He  then  gave  seve- 
ral specific  legacies ;  and  all  the  residue 
of  his  personal  estate  he  gave  to  his 
daughter  A.  and  to  H.  equally  between 
them.  The  debts  and  legacies  were  held 
payable  in  the  first  instance  out  of  the 
purchase  money  of  the  real  estate.  WM 
v.  Jones,  E.  1786.  1  Cox  245.  2  Bro. 
C.  C.  60. 

605.  Testator  by  will  limited  his  estata 


pay  the  2000/.  to  W.,  with  a  proviso,  in  E.  to  several   persons  in  succession  : 


that  if  N.  should  sufler  a  recovery  of  the 
premises,  aod  bar  the  remainder  in  fee, 
the  2000/.  should  not  be  payable.  A. 
afterwards  by  will  revoked  all  the  uses 
of  the  first  settlement,  '<  to  all  intents 
and  purposes  whatsoever,  as  if  the  same 
had  never  been  limited  ;"  and  thereby 
devised  all  the  said  .premises,  subject 
nevertheless  te  payment  of  the  said  sum 
of  2000/.  to  W.,"  in  manner  therein 
mentioned.  A.  died,  and  afterwards  N. 
died.  The  2000/.  remained  a  charge  on 
the  devised  premises  after  the  death  of 


he  then  devised  his  estate  in  S.  to  trus* 
tees,  in  trust  to  sell,  and  out  of  the  pur- 
chase money  to  pay  all  his  debts,  lega- 
cies, and  funeral  expenses;  but  ia 
case  the  S.  estate  should  bo  deficient 
for  those  purposes,  then  the  deficiency 
should  be  made  good  out  of  the  E.  esuie. 
He  then  gave  several  specific  aad  pecu- 
niary legacies,  and  all  his  personal  estate, 
not  before  disposed  of,  to  his  wife  A* 
After  making  this  will,  the  testator  sold 
the  estate,  and  received  the  purchase* 
money :    Held,  that  the  debts,  legacies, 
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om'of  the  E«  estate,  ini  exuheration  of  the 
persoDa]  estate.  WUliamsy,Bp,of  Lan* 
daff,  T.  1786.  1  Cox.  254. 

606.  D.  devised  estates  to  trustees  for 
a  term,  io  trust  to  raise  money  for  pay- 
ment of  all  his  debts  and  legacies ;  and 
luttject  thereto^  he  limited  the  estate  lu 
Strict  settlement,  with  the  ultimate  re- 
mainder to  his  own  right  heirs.  By  the 
falling  in  of  the  intermediate  Jimitations, 
A.  and  B.  becitme  entitled  to  the  estates 
as  right  heirs  of  the  testator.  The  testa- 
tor's debts  and  legacies  remaining  unsa- 
tisfied) A.  and  6.  executed  joint  bonds 
for  the  amount  of  them,  and  then  A. 
ffied.  These  bonds  are  not  debts  of  A., 
to  which  his  personal  estate  Is  priniarily 
liable,  but  they  must  be  borne  in  the  first 
instance  by  the  devised  estate.  Basset 
V.  PercivaL  T  1786.  1  Cox  268.  2  P. 
W.  664.  (n.)  S.  C.  • 

607.  Where  testator'  by  his  will  and 
codicils  has  clearly  shown  his  intent  to 
exempt  his  personal  estate  from  his  judg- 
ments  and  specialty  debl«,  tbey  shall  be  a 
charge  on  thb  lands  descended,  in  exo* 
neration  of  those  devised  ;  but  parol  evi- 
dence to  show  that  testator  intended  to 
exempt  his  personal  estate,  is  not  admis- 
sible. Reeves  v.  Neweiiham^  E«  1788. 
2  Ridgw.  P.  C.  11.  Vern  ^s  Scriv.  482. 

608.  Testator  by  his  will  made  several 
devises  and  bequests  to  his  wife,  whom 
he  appointed  executrix  and  residuary 
legatee,  and  directed  a  certain  part  of  his 
real  estate  to  be  sold  to  pay  his  debts  and 
legacies,  in  case  his  pef-soual  estate 
should  be  insufficient;  afterwards,  his 
property  being  considerably  increased, 
he  by  a  codicil  devised  lands  to  his  wife 
duCtng  widowhood,  **  which  lands,"  said 
he,  "are  to  be  free  from  all  incura- 
brttnces,  and  1  charge  and  incumber  all 
my  real  and  freehold  estates,  except  the 
lands  before  named  in  this  codicil,  with 
all  the  debts  I  owe  by  bond,  judgment, 
or  other  specialty,  and  direct  that  n)y 
executrix  shall  pay  ray  simple  contract 
4)ebts,  and  arrears  of  rent,  out  of  my  per- 
sobal  estate :"  Held,  by  the  Lords,  that 
fhe  personal  estate  is  exempted  from  tha 
payment  of  all  debts  except  simple  con* 
tract  debts.   -  Recrses   or  Detyonshire  v. 


will  order  them  to  be  sold,'  \f  necessary, 
though  the  beir  at  law  be  in  the  East 
Indiesj  and  the  devisee  insane.  WU* 
Hams  v.  Whinyate*^  M.  1788.  2  Bro. 
C.  C.  399. 

610.  Where  a  sum  of  money  was  in 
court,  to  be  laid  out  in  lands,  which^ 
when  purchased,  would  be  subject  to 
testator's  bond  debts,  ttie  debts  were  de* 
creed  to  be  paid  out  of  th^  fund  1n  court* 
Catteil  v.  Moneys  E.  1791/3  Bro.  C.  C. 
256. 

611.  Under  a  general  charge  for  pay<^ 
nient .  of  debts,  where  testator  had  free* 
hold  and  copyhold  estates,  and  had  sold 
all  his  freeholds  in  his  life-time,  the  co- 
pyholds were  held  liable.  .Kentish  ¥, 
Kentish,  E.  179*-  3  Bro,  C.  C.  257- 
Coonibes  r,  Gibsoni  1  tiro.  C.  C.  273. 

612.  Testator  by  his  will  ordered  the 
trustees  to  possess  themselves  of  bis 
estates  and  substance,  and  to  pay  debts. 
This  is  a  charge  of  the  debts  on  the  real 
estate.  Foster  v.  Cook,  T.  1791.  3  Brd. 
C.  C.  347. 

6lS.  Where  land  is  devised  in  trust  Io 
pay  debts  and  legacies,  it  is  charged  with 
all  such  as  the  ecclesiastical  court  will  os* 
tablish.  Habergham  v.  Vinetnt^  T.  1792. 

1  Ves.  jnn.  411. 

61 4.  Where  land  was  devised  to  be 
sold,  the  money  produced  by  the  sale  was 
held  chargeable  with  simple  contract 
debtS)  on  the  implied  intention  of  the 
testator.  Kidney  v.  Coussn^aker,  T.  1793. 

2  Ves.  jiin.  267.    Affirmed  (in  1797)  iui 
Dom.   Proc. 

615.  ''After  paying  debts/'  amounts 
to  a  chnrge  of  debts  upon  a  real  estate, 
for  which  very  little  is  sufficient.  S.  C. 

6l(>.  Where  land  was  devised  in  tmst 
to  sell  for  payment  of  debts  and  fuhemU, 
with  a  particulnr  disposition  of  the  sur- 
plus money,  and  the  personal  estate  was 
not  otherwise  disposed  of  than  by  the 
appointment  of  an  executor,  who  was  not 
one  of  the  trustees,  it  was  held  to  be  liable 
to  the  debts,  &c.  in  the  first  place,  and 
especially  as  the. produce  of  the  sale  was 
insufficient.  Gray  v«  Minnithorpe,  £. 
1/96.  3  Ves.  103. 

da  7.  Under  a  devise  to  9eU  and  pay 
debts  and. funeral  expenses,  the  personal 


Newenhamj  E.  1788.  Vern.  d^  Scriv.  482.  estate  whs  held  exAipt,  upon  the  evident 

2  Ridgw.  P.  C.  11.     Contra,  the  decree  intention  of  the  testator  ;  but  where  th# 

in  the   Exchequer^   reported   by   Vern.  direction  in  the  will  is   express  that  the 

&  Scrib.  3t9.^  debts,  &c.  shall  be  paid  out  of  the  real 

609-  Whbro    estates  are  charged  by  estate^  the  person  to  whom  the  personal 

-wiH  with  the  payment  of  debts,  the  court  estate  was  bequeathed  shall   take  it  ex- 

VoL.  I.                                           76  ' 
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empt  Burton  v.  KnowltoUy  T.  17iK3. 
3  Vcs.  107/  Vide  D.  of  Ancaster  v. 
Mayer,  1  hro.  C.  C.  454. 

018.  To  exempt  the  personal  estate 
under  «  devise  for  payment  of  debts,  the 
intention  roust  plainly  appear  on  the  will ; 
and  the  court  cannot    look  to  extrinsic 

*  circumstances.  Brummel  v,  'Prothero,  T. 

1796.  3  Vcs.  III. 
619*  Though  a  general  charge  of  debts 

upon  a  devised  estate  vrill  not  prevent 
the  previous  application  of  an  estate  de- 
sceodedy  yet  if  the  devised  estate  is  se* 
lected  and  appropriated  to  the  debts,  it 
is  liable  before  the  estate  descended ; 
but  this  arrangement  does  not  bind  the 
creditor.  Manning  v.  Spoouer^  T.  1796. 
9  Ves.  114. 

620.  There  is  no  difference  between 

debts  and  legacies  in  an  implied  charge 

'  upon    a   real    estate  by     will.       Wii^ 

Jiams  V.  CAt«y,  T.  1797.     S  Vcs.  551. 

Vide  contra,  Kightley  ».  Kightley,  2  Ves, 

juu.  328.     Shallcross  v.  Fluden,   3  Ves. 

739. 

621.  Real  estates  devised  Tfrere  held 
'liabfeto  simple  contract  debts,  under  a 
'  direction  in  the  beginning  of  a  will)  that 
debts  and  funeral  expenses  shall  be  first 
paid,  and  tfiat  which  descended  to  the 
neir  by  the  failure  of  the  dovise  to  be 
first  applied.      WUliams  v.  Chitiyy  T. 

1797.  3  Ves.  645.  Vide  Manning  v. 
^poootr^sup^ 

622.  Trust  term  in  a  will  to  raise  out 
of  real  estaie  several  sums,  of  which 
*tome  "Were  secured  by  testator*s  bond 
and  covenant,  the  intention  being  to  give 
diem  as  portions  out  of  the  land,  and  not 

*  as  debts  or  legacies  ;  the  personal  estate 
was  held  not  applicable.  Ready*  Lick- 
field,  T.  1797-  3  Ves.  475. 

623.  A  devise  of  land  af\er  payment 
of  debts,  is  a  charge  on  the  laud,  for 
until  debts  paid,  testator  gives  nothing  ; 
and  in  this  case  M.  R.  took  the  same  dis- 
tinction as  in  Kightley  r.  Kightley,  2  Ves. 
jun.  328.  between  debts  and  legacies  in 
an  implied  charge  upon  an  estate  specifi- 

*  cally  devised,  though  td.  Ch.  doubted 
the  distinction  in  Williams  v.  Chitty, 
3  Ves.  551.  His  Honour  could  not 
iiigree,  that  where  there  is  a  specific  de- 
vise, there  is  no  difbu-ence  between  debts 
and  legacies.  Tesmor  must  mean  his 
'debts  to  be  paid,  and  then  his  legacies, 
and  a  specific  devise  is  as  much  a  legacy 
as  a  pecuniary  one,  and  it  \s  equally 
^*«bin  the  intent  of  the  testator  that  the 


legatee  should  have  it.  Shallerou  ▼•  Fp^ 
den,  T.  1798.  3  Ves.  739. 

6^4.  By  the  common  law,  a  maiS^old 
not  by  testamentary  disposition  affect  hb 
lands,  or  the  guardianship  of  his  cbiJ- 
drcn.  His  lands  could  not  be  affected 
till  32  Hen.  8.,  and  the  guardianship  Dot 
until  12  Car.  2.  Diet,  in  £ip.  E.  of 
Ilchester,  E.  1803. 7  Ves.  370. 

625.  Where  testator  by  his  will,  going 
beyond  a  •  mere  charge,  has  created  a 
particular  fund  for  payment  of  debts,  that 
shall  be  first  applied  in  exoneration  of 
descended  .estates,  whether  acquired  af<- 
ter  the  date  of  the  will  or  not,  and  of  tlie 
personal  estate,  even  in  favour  of  the 
next  of  kin  taking  It  for  want  of  dbposi- 

I  tion  ;  for  the  rule  as  to  the  exoneratioa 
of  estates  descended,  by  a  dovise  for  the 
payment  of  debts,  will  boM^  even  though 
the  estates  devised  may  be  equitable  as- 
sets, and  the  descended  estates  legal 
assets,  (a)  but  a  mere  charge  upon  a 
devised  estate  will  not  protect  a  de- 
scended estate  from  being  first  applied, 
for  words  having  an  obvious  meaning 
are  not  to  be  rejected  upon  a  suspicion 
that  the  testator  did  not  know  what  he 
meant,  (b)  MUnes  v.  Slater,  E.  1803. 
8  Ves.  303.  Vide  (a)  Manning  v.  Spoooer, 
3  Ves.  1 14.  Davis  v.  Topp,  2  Bro.  C.  C. 
259.  (n.)  Donne  v,  Lewis,  3  Bro.  C.  C. 
257.  Fowls  V.  Corbett,  3  Atk.  556! 
Harroood  r.  Oglander,  6  Ves.  199* 
,8  Ves.  106.  (b)  Serle  v.  St.  Eloy,2  P.  Vf. 
386. 

626.  Testator  devised  his  lands  upon 
several  limitations  for  life,  and  in  strict 
settlement,  with  a  direction  that  the  ia- 
cumbrances  shall  remain  charged  npott 
the  estates  respectively,  until  discharged 
by  the  several  tenants  for  life,  to  whom 
they  were  respectively  limited  :  Held, 
that  all  the  rents  and  profits  during  tlie 
estates  for  life,  should  be  applied  to  the 
incumbrances,  principal  as  well  as  in- 
terest,    mines  v.  Slater,  sup. 

617.  Where  lands  are  specifically  da- 
vised,  legatees  shall  not  stand  in  tl»a 
place  of  creditors  agadnst  the  dcviaeoi 
unless  the  lands  are  made  aubiea  to 
debts,  or  are  in  mortgage,  as  io  Ltitkiw 
^-  Le»g'j,  (Ca.  temp.  Talb.  54.)  Aldridk 
V,  Cooper,  E.  1803.  8  Ves.  397. 

628.  B.  devised  her  freehold  estate  to 
trustees,  whom  she  also  appointed  exe- 
cutors, in  trust  immedrately  after  her 
death  to  sell  and  dispose  of  the  same 
to  the  best  advantage^  and  toapply  the 
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money  arising  from  such  sjile,  in  tbe  first 
pl'dce  in  discharge  of  her  funeral  ex- 
penses and  debts  ;8econdly9  she  ordered 
and  directed  several  sums  to  be  paid  to 
different  persons  named,  ''who  were 
all  creditors  of  her  late  husband  ;"  then 
she  gave  pecuniary  legacies  to  several 
relations,  and  ftOi.  each  to  her  execu- 
tors, *^  in  compensation  of  trouble/'  the 
said  several  sums  to  be  paid .  by  her  exe- 
cutors  and  trustees,  out  of  the  money 
arisfng  from  the  sale  of  her  said  lands, 
which  she  ordered  '*  to  be  sold  with  all 
convenient  speed  after  her  decease ;  and 
such  of  the  said  purchase^money  as  should 
remain  after  the  paying  the  said  legacies, 
she  disposed  of  by  her  will,  '^  the  said 
several  legacies,  to  be  paid  by  her  execu- 
tors as  soon  as  they  should  sell  and  dispose 
of  the  said  lands."  B.  died  possessed  of 
some  personal  property  :  Held,  that  there 
is  not  enough  on  this  will  to  found  a 
presumption  that  the  testatrix  intended  to 
exonerate  her  personal  estate.  The  dis- 
tinction between  a  direction  to  sell  real 
estate  out  and  out,  for  payment  of  debts, 
and  a  charge  for  payment  of  debts,  is 
exploded,  as  to  any  effect  in  exempting 
the  perspnalty.  In  either  case,  the 
residue,  if  undisposed  of,  goes  to  the  heir, 
unless  there  be  a  disposition  made,  de- 
monstrative of  an  intent  that  it  shall 
change  its  nature,  and  become  persohaltv. 
BPVMand  v.  Shaw,  M.  1805.  2  Sch.  & 
Lef.  538.  Vide  Tate  v.  Northwick,  4 
Ves.  816.  Hartley  v.  Hurle,  5  Yes.  540. 
Bryd^s  r.  Phillips,  6  Ves.  567>  Watson 
V.  Brickwood,  9  Ves.  447-  Hancox  v. 
Abbey,  li  Ves.  1 79. 

6"^.  Where  an  estate  is  charged  with 
debts,  and  the. first  taker  of  it  is  an  infant, 
the  infant's  estate  shall  be  reimbursed  by 
smother  charge,  though  the  creditors  hiid 
cancelled  au  their  securities,  and  no 
assignment  of  them  had  been  taken. 
Warp  V.  PolkUl^  M,  1805.  11  Ves. 
283. 

630.  Testator  devised  and  bequeathed 
all  his  real  and  personal  estate  in  Gre- 
nada, to  pay  all  such  annuities,  legacies, 
or  bequests,  as  he  should  give  or  be- 
queath, to  be  paid  out  of  or  charged  upon 
-nis  real  or  personal  estate  in  Grenada, 
by  bis  will,  or  any  codicil,  whether  wit- 
nessed or  not :  Held,  that  a  charge  by  an 
unattested  codicil  is  void,  it  being  not  a 
charge  by  the  will  of  legacies,  but  a  re> 
servation  (by  a  will  executed  according 
to  the  statute)  of  a  power  to  charge  by  an 


unattested  paper ;  and  as  to  an  objection 
which  was  made-  in  this  case,  that  the 
real  estate  was  not  charged  as  a  sub- 
sidiary fund  to  tbe  general  personal 
estate,  his  Honour  did  not  determme.  His 
Honour  observed,  however,  that  the  rea- 
son why  a  charge  of  debts  and  legacies 
upon  real  estate,,  by  a  will  duly  executed^ 
icovers  futui*e  debts  and  legacies,  thongh 
by  an  unattested  instrument,  is  theiff 
fluctuating  nature.  Rose  v.  Cunynghamep 
T.  1806.  12  Ves.  29,  Vide  etiam  Babei^- 
ham  V.  Vincent,  2  Ves.  jun.  204* 

631.  A  paper  was  proved  as  a  wiQ, 
reciting  the  marriajge  articles  of  the.  tea* 
tator's  daughter  with  A.,  confirming 
those  articles,  and  directing  that  all  tes- 
tator's property  and  effects  shall  be  vesN 
ed  in  A.,  prerorably  to  any  executor  of 
administrator,  upon  an4  after  the  testa*, 
tor^  decease,  for  all  and  9very  the  pur- 
poses of  his  said  agreement,  expressed  or 
intended:  Held,  that  the  probate  pf 
this  paper,  obtained  by  A.  as  executor, 
was  conclusive,  and^A.  was  hdd  not  ii 
trustee  for  the  next  of  kin,  upon  parol, 
evidence  of  declarations  subsequent  to 
the  will,  JFalton  y.  Walton,  T.  1807^ 
14  Ves.  318. 

632.  It  is  not  universally  true,  that 
the  expression  of  a  purpose  for  which 
oven  a  devise  of  land  is  made,  limits  the 
devise  to  the  purposes  expressed ;  wher^ 
for  instance  there  is  a  devise  of  land  for 
payment  of  debts,  it  does  not  necessarily  ^ 
follow  that  there  is  a  trust  for  tlie  heir 
after  the  debts  are  paid.  Indeed,  there 
is  no  general  rule,  but  each  case  depends 
en  its  own  circumstances.  Where  the 
purpose  expressed  Is  in  favour  of  the 
party  to  whom  the  bequest  is  made,  the 
presumption  for  limitii>g  the  bequest  is 
rather  stronger.  S.  C.  ibid.  322.  lU  vide 
Hill  V.  London  Bp.,  1  Atk.  6l8.  Rogers 
V.  Rogers,  3  P.  W.  I93»  Forr.  266. 

633.  Testator  devised  his  real  estates,, 
subject  to  and  .chargeable  with  certaii^ 
annuities :  Held  n  beneficial  devise^  and. 
not  a  trust  resulting  to  tbe  heir,  as  to  the. 
surplus  beyond  the  annuities.  Xing  v. 
Denison^H.  1813.  1  Ves.&  B. 260.  Ld. 
Eldon  determined  this  case  on  tbe  tes- 
tator's intent,  and  the  context  In  the 
will  adopting  the  principle  laid  down  in, 
Hill  r.  Bp.  of  London,  1  Atk.  618.  aiid 
Uie  rases  there  referred  to,  and  also  ia 
Wright  V.  Wrieht,  16  Ves.  190.  and  tfa« 
references  in  the  note  there,  (which  see^ 
post,  tic  Heir,  vi.  mndpost,  tit.  Trust,  ii,) 
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His  Lordship  next  pointed  out  the  oice 
distinction  upon  which  the  court  went  in 
Hill  V.  Bp.  of  London,  between  a  devise 
chlrged  with  debto,  and  a  trust  to  pay 
debts.  The  former,  he  said|  was  a  devise 
df  an  estate  of  inheritance,  for  the  pur- 
pose of  giving  the  devisee  the  beneficial 
interest,  subject  to  a  particular  purpose  ; 
the  latter,  a  devise  for  a  particular  pur- 
pose, with  no  intention  to  give  him  the 
beneficial  interest ;  where,  therefore,  the 
whole  legal  interest  is  given  for  the  pur- 
pose of  satisfying  the  trusts  expressed, 
and  the  execution  of  those  trusts  does  not 
exhaust  the  whole,  so  much  of  the  bene- 
ficial interest  as  is  not  exhausted,  belongs 
to  th^  heir ;  but  where  the  whole  legal  in- 
terest is  given  for  a  particular  purpos;^ 
with  an  intent  to  give  the  devisee  of  me 
legal  estate  the  beneficial  interest,  if  the 
whole  is  not  exhausted  by  that  particular 
purpose,  the  surplus  goes  to  the  devisee  ; 
for  then  it  is  intended  to  be  given  him. 
This,  Ld>  Eldan  said,  was  the  meaning  of 
Ibe  several  passages  In  the  cases  be^re 
Ld.  Hardwickej  who  observed,  that  a 
trust  may  be  raised  by  implication,  witb- 
but  the  word  ^  trust.*'— Ld.  Eldon  then 
observed,  that  a  devise,  after  a  direction 
that  all  the  testator's  debts  should  be 
paid,  amounted  to  «  charge  on  his  es- 
tate. 

634.  Devise  in  trost  to  sell,  in  such 
manner,  and  at  such  time  as  the  trustees 
shall  think  proper.    The  period  of  con- 


version, as  between  those  entitled  for 
life,  and  in  remainder,  depends  not  upon 
an  arbitrary  discretion,  nor  even  a  sound 
discretion  in  each  case,  bat  upon  some 
fixed  rule,  ascertaining  a  given  period, 
as  upon  a  trust  to  sell  with  all  convenient 
speed  ;  controlled  in  this  instance  by  con» 
sent  of  the  tenant  for  life,  who  was  in 
possession.     Walker  v«  Share^  H.  1816. 

19  vcs.  ssr. 

635.  Testator  by  will  charged  all  his 
estates,  with  the  payment  of  debts,  and 
made  his  son  residuary  legatee  ;  he  after- 
wards purchased  copyhold  estates,  whicli 
were  duly  surrendered  to  the  use  of  bis 
will,  and  bv  codicil  devised  thoale  copy- 
holds to  his  son  in  fee  :  Held,  that  this 
codicil  was  a  republication  of  the  will,  so 
as  to  subject  those  copyholds  to  the  pay* 
ment  of  debts,  Rowley  v.  Eyton^  H.  13  If. 
2  Meriv.  128. 

636.  Testator  bequeathed  to  hi^  wife 
all  his  real  and  personal  estate  for  li/e^ 
and  after  her  decease,  he  gives  certain 
legacies,  and  then  the  rest,  residue^  and 
remainder  of  his  real  and  pergonal  es« 
tate,  to  his  nephews  :  Held,  that  testator 
plainly  considered  it  as  one  fund,  and 
that  the  legacies  were  a  charge  on  the 
real  estate^  Bench  v.  BUes^  £•  1819* 
4  Madd.  187* 


See  more  of  the  construction  and  ope- 
ration of  devises  for  the  payment  of  debls» 
foit^  tit.  Estate  Real  and  Personal, 
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637.  One  devised  lands  to  A.  for  pay« 
went  of  debu,  and  devised  other  land 
which  he  had  mortgaged  to  B.,  and  also 
gave  B.  his  personal  estate.  Per  eur,  B. 
must  take  the  mortgaged  lands  cum  onere^ 
and  though  the  personal  estate  Was  de- 
Tised  to  B.,  and  land  was  devised  for 
payment  of  debts,  yet  the  personal  estate 
shall  be  subject  to  debts.  Lovel  ▼.  Lan- 
casHr^M.  I690.  2  Vem.  183. 

686.  Devisee  for  life  of  mortgaged  land 
mt)St  pay  one  thicd  of  what  was  dne  at 
ifie  death  of  the  deviser,  with  interest 
'fpT  the  same,  and  the  heir  ouat  pay  the 


rest ;  and  se  it  is  where  the  morteager 
has  received  the  profits  during  the  life  of 
a  tenant  for  life.  Ballet  v.  Spranger,  M. 
1696.  Pre.  Ch.  62.  Vide  Rives  v. 
Rives,  Pre.  Ch.  21.  James  e.  Hailea, 
ibid.  44.  Ctyatt  v.  Batteson,  1  Vern. 
404.  But  t  tenant  for  life  (according  to 
the  rale  now  established)  contribotes  tm 
proportion  to  bis  interest  and  enjoymeot. 
White  1^.  White,  9  Yes.  554.  Allen  e. 
Backhouse,  2  Vea.  Sb  B.  65. 

639-  An  estate  in  jointure  was  subject 
to  a  mortgage.  The  jointress  and  rever- 
sioner must  redeem  lo  proportioOi   tbo 
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jointress  ooe*thirdt  and  the  revertipoer  i 
two-thirds*  So  if  aii  estate  subject  to  » 
luortgage  is  devised  lo  A.  fqr  life,  re- 
maioder  to  B.  in  fee,  tbey  may  redeem -in 
the  sume  proportion*  Flud.w,  Flu4y  H. 
l^^  2FreeiD.  210. 

640.  One  havipg  mortgaged  his/ee* 
^mple  estate^  devised  his  Icias^bold  (o 
A.  his  wife,  and  his  fee-simple  tQ  S«  his 
eldest  sou,  and  died,  leaving  no  other 
personal  estate.  Pfr  c^.y  ibe  devisee 
$ii  the  fee-simple  estate  must  take  it  ctam 
4merisy  and  shall  not  charge  the  leasehold 
•pecificaily  devised^  with  the  mortgage,(4) 
By  which  coostructioo^  bis  Honour  said* 
each  devise  would  take  efiect.(^)  Q^Nfot 
V.  Meady  H.  1700,  1  P.  W.  69S.{a)  Vide 
Tipping  v^  Tipping,  1  P.  W,  730.  Oavis 
V.  Gurdenery  2  P.  W.  190.  Rider  p. 
Wager,  ibid.  335.^  Chaplin  t;.  Chaplin, 
3  P.  W.  367.  (6)  Long  »•  Short,  I  P.  W. 
403.  His  HuDour  aljM)  observed  that 
the  resolutioo.  in  this  case  would  not  in 
the  loast  interfere  with  that  in  Clifton  v. 
Birt,  IP.  W.  678*  for  there  was  no 
Qiortgage. 

641.  An  estate  in  mortgage  was  de« 
Vised  to  A.,  and  several  legacies  given  to 
others.  The  mortgage  shall  be  first  sa« 
tJsfied  out  of  the  personal  estate,  and  if 
that  falls  short,  the.  legatetcs  must  abate 
in  proportion.  Warner  v.  Hawes  er 
Uayesy  K.  1707.  1  Bro.P.  C  210. 

642.  Mortgages  in  fee,  though  forfeU- 
ed,  will  not  pass  by  a  general  devis9  of 
all  the  testator's  lands,  tenem^ts,  and 
hereditaments ;  nor  will  they  pass  by 
such  general  wqrds,  tboogh  the.  equity 
^f  redemption  was  fpreclosed  or  n^leas- 
ed,  after  the  making  of  the  will,  but  they 
will  go  to  the  heir  at  law.  Strode  v. 
Lady  Russell,  M.  1708.  2  Vera.  625.  3 
Ch.  Rep.  169.  S.  C. 

643.  J.  S.  devised  a  lease  ^r  lives, 
after  payment  of  his  debts,  to  his  two 
grandchildxen,  H.  and  W.,  but  if  either 
of  them  died  without  heirs  of.  their  bo- 
dies, then  the  share  of  him  a^  dying, 
should  go  to  the  testator's  o.ther  grsmd- 
child  C.  W.  died  without  issue ;  ^lod  00 
a  bill  filed  bv  a  mortgagee  to  fojcclose,  it 
was  held,  that  H.  and  C.  were  entitled 
to  redeem  in  equal  moieties, .  .IVasf- 
fusfs  V.  CliappeU,  T.  1714.  1  Bro.  P. 
C.  457. 

544.  Since  the  statute  against  ^udu- 
Vnt  devises,  the  devisee  of  the  equity  of 
redeixiption  is  in  the  same  case  with  the 
leirt  and  c^i^jr^^m  without  peyoaenti 


es  well  pf  what  the  testator  bad  borrow* 
ed  on  mortgage,  as  of  what  be  had  sub« 
sequeutly  borrowed  of.  the  mortgagea  on 
bopd,  because  the  statute  inakes  s^ch  a 
dev.^e  yoid  as  against  creditors,  and  thea 
the  devisee  stands  in  the  same  place  as 
the  heir  must  have  done  if  n^  devise  bad 
been  made ;  but  before  that  statute,  «ucb 
devisee  would  not  have  been  liable  to  ihe 
bond  debt.  Challis  v.  Catbom,T,  1715. 
Pre.  Ch.  407.  Gilb.  £q.  Rep.  96.  Tha| 
the  "vendee  or  devisee  of  the  equity  of  re^ 
demption  was  not  obliged  "to^  pay  both 
before  the  statute  against  fraudulent  de*' 
vises,  was  resolved  in  Bailey  v.  Robiasoui 
Pre.  Ch.  89. 

64d.  Testator  begea  his  will  by  '^  dir 
reeling  that  his  executor  should  raise  safi- 
ficient  to  pay  all  hi%  just  debts.  He  then 
devised  his  manor,  &c.  .at  Q.  to  pbintiff 
J«  S.  and  her  heirs>  at  21  or  JB|arriage| 
subject  to  the  incumbrances  which  were 
or  should  be  upon  It  at  his  decease  \  ia 
the  neaa  time  the  rents  and  profiu  to  ba 
pfiid  ta  her  father  ojr  mother,  forplaiotiff*$ 
sole  benefit.  He  then  devised  to  bis  bro^ 
ther  L*  C  and  his  heirs,  the /aversion  of 
the  maaor  of  W.|  after  the  death  of  M^ 
F.,  sut^ect  to  the  payment  of  such  of  hie 
debts  af  should  remaia  unpaid,  and  all 
the.  rest  of  .bis  real  and  personal  estate 
not  specifically  disposed  a/,  he  devised  ta 
defendant  J^  E.,his  heirs  and  assigns,  ia 
trtist  to  sell,  and  thereout  pay  his^deW 
and  legacies  $  and  in  case  there  should  ba 
any  deficiency,  or  any  debt  or  legacy 
should  remain  unpaid^  then  ha  charged 
the  same  on  the  reversion  of  the  maaor 
of  W."  At  the  time  of  tasUtor's  death, 
the  manor  of  .0.  was  ia  mortgage  to  H. 
for^HX)/.  Upon  the  hearing  ear*  M.  R. 
his  Honour  declared  that  aU  the  testator's 
debts  and  general  legacies  were  by  his 
will  to  be  paid  out  of  iiis  parsanal  eatata^ 
and  out  of  the  real  astates  devised  ta  de- 
fendants J.  £•  and  1^»  C,  and  thig;  the 
mortgage  of  H..  on  the  menor  of  Gv  de** 
vised  to  Dlaiatiir  J.  ^S«  was  to  be  lakaa  ai 
jDoe  of  those  debM  (  and  this  deaaea  wai 
afterwards  aCrmed  by  King  C.  oa  Sfr 
peal,  (a)  8€rie  v.  St.  Elay^  M*  172i.  t 
P.  W,  SS6.  (a).  This  casa^  though  aat  al- 
ways appreved  pf,  has  beaa  eaneidansd  aa 
a  leading  autherily  in  Gallaa  a*  liancaek^ 
2  Atk.  437.  M.  af  TaMdala  a*  E.af  Co* 
ventryi  .1  Bra.  C.  C.  240.  D..  of  Aaea»* 
tar,  o.  Alayar,  ibid^  4/I4. 

646.  tand  aaertgag^'  for  two^soTaial 
lerma.pf  1000  yaars  was  afterwards  act- 
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tl«d  to  A.  ID  tatly  remtiiHler  to  B.  to  tail, 
ramainderco  A.  in  it9,  whereby  A.  and 

B.  had  nccessively  an  equity  of  redemp* 
tion,  iocideot  to  their  estates.  A.  by  hii 
will,  appointed  the  mortgage  to  be  paid 
off*  and  the  terms  to  be  a^^sigqed  to  M ., 
and  by  the  same  will  devised  all  bis  lands 
(being  seised  of  all  other  lands  in  fee)  to 

C.  aid  his  heirs.  A.  and  B.  both  died 
Without  issoe,  whereby  the  estate  tail  was 
spent ;  and  upon  a  question  whether  the 
equitjr  of  redemption  passed  to  M«  by  the 
will  of  A.  and  was  thereby  severed  from 
the  reversion,  it  was  held,  that  it  did  not, 
and  that  M.  stood  only  in  the  place  of  the 
mortgagee,  and  was  liable  to  be  redeem* 
eda^y  C.  Amkursi  v.  L^t9H,  C.  1729-  3 
Bro.  F.  C  486.  Fittg.  99. 

647.  A.  seised  of  an  estate  in  fee,  sub* 


the  artitles  with  the  exception  of  certaia 
directions  therein  made,  as  to  the  rents 
and  profit  of  the  settled  bnds,  which  lie 
thereby  limited  in  a  manner  different  from 
the  articles :  Held,  ftirst,  that  the  words 
^  in  order  to  exonerate,  d^.  and  to  eo^ 
able,  &C."  amounted  to  a  direction,  and 
that  the  devisee  ^was  a  trustee  to  pay  oat 
of  the  leaseh^^ds  not  only  the  1500/.  but 
all  other  debts  and  incumbt^anees  affect* 
ing  the  real»  ,2dly,  That  G.  C,  by  ciwrg* 
ing  such  debts  and  incumbrances  oo  thw 
leasehold,  smant  to  purchase  the  power 
of  diSffosiog  of  the  rents  and  pnrflts  of  the 
settled  esute,  as  be  did  by  bis  will,  dif- 
ferent from  the  provisions  in  the'artidi^ 
3d|y,  That  the  testator's  eldest  son,  wh« 
was  tenant  in  tail  of  the  settled  estates, 
not  having  applied  the  leasehold  proper- 


Ject  to  a  mortgage,  and  also  of  an  estate  ty  in  exoneration  thereof,  in  pursuance  of 


jMir  amirt  eis,  devised  all  to  his  wife,  and 
made  her  residuary  legatee  and  execu- 
trix I  afterwards  he  purchased  the  reyelr- 
stott  of  the  estate  far  autre  vie,  and  <lied, 
without  altering  or  republishing  his  will : 
HeU|  that  the  purchase  of  this  reversion 
was  a  revocation  of  his  will  pro  fonto, 
which  descends  to  the  heir  at  law ;  but 
equity,  in  marshalling  the  assets,  will  ap* 
ply  that  part  so  descending,  to  discharge 
the  mortgage,  in  exoneration  of  the  devi- 
see, who  at  common  law,  and  before  the 
statute  of  fraudulent  devises,  was  not  li- 
able to  debts,  the  descent  being  broken. 
Oorian  v.  HaneoekfE,  1745.  Ridgw*  Ca. 
temp.  Hardw.  301.  312.  2  Atk.  424. 430. 
S«  C.  nomjiis  Galton  »^  Hancock. 

648.  A  devise  ^subject  to  a  mortgaee,^ 
18  not  sufficient  to  exonerate  personal  es- 
tatf .  AetUfr.  £.  Tankereille,  £.  1784. 
1  Cox  82.  3  Bro.  C  C.  545.  Vide  Weak- 
ley, dl  Yea,  t^.  Budinellj  Cowp.  473. 

649*  6.  C.  \yf  articles  setthng  in  strict 
settlement,  reafestate,  then  subject  to  a 
mortgage  of  1500?.,  and  subject  also  to 
other  incumbrances,  covenanted  to  exo* 
neraie  the  real  estates  from  ^he  1500^.. 
and  to  chai^  it  on  the  leasehold.  Al- 
terwards  G.  C.  by  will,  reoiting  the  ar- 
tides,  devised  the  leasehold  to  his  eldest 
sen,  ^in  order  to  exonerate  his  said  real 
estaAss,  from  the  said  sum  of  15001.,  and 
to  enable  his  said  son  to  pay  the  same, 
and  other  disbts  and  incumbrances  aflfect- 
tog  die  saom  ;*'  and  the  will  proceeded, 
^  And  I  do  hereby  charge  uia  incumber 
the  said  leasehold  interest,  so  bequeathed, 
wHh  th^  payment  of  the  said  1500/.'* 
The  tesutor  alio  by  bis  will  confirmed 


the  will,  and  having  died  without  suffer- 
ing a  recovery,  that  the  remainder-man  io 
tail  had  a  right  to  compel  the  exonera- 
tion of  the  settled  estate  out  of  the  lease- 
hold. Under  a  decree  for  a  sale  of  a 
competent  part  of  certain  lessahoid  Io* 
terests,  the  property  of  a  minor,  (pattly 
held  for  lives,  and  partly  chattel,)  the  pei^ 
son  who  acted  as  receiver  of  the  esiatOp 
and  appeared  in  the  cause  as  guardian  to 
the  minor:  purchased  a  lease  for  lives : 
Held,  that  the  sale,  (though  lor  full  value) 
was  fraudulent,  and  void  under  the  cir- 
cumstances. Cory  V.  Cetriff  M.  1804. 
2  Scb.  &  Lef.  173. 

670.  After  a  devise  of  freehold  and 
leasehold  interests,  charged  with  incum- 
braoces  that  affect  the  testator's  real  es- 
tate, he  bequeathed  to  the  same  devisee 
all  the  rest  of  his  real  and  personal  es- 
Utes,  adding,  ^  And  I  do  hereby  order 
and  .direct  my  said  son  to  pay  off  my  just 
debts.*'  This  is  an  obligation  oonhe  son 
to  pay  all  the  debts  of  testator,  in  respect 
of  the  property  given  him,  and  discharges 
a  chattel  iuterest  bequeathed  to  another 
S.C.  t6tdf.l88. 

.  ^51.  When  a  testator  expresses  a  de- 
sire as  to  the  distribution  of  preperty^ 
and  the  objects  to  which  he  refers  arw 
certain,  the  desire  so  expressed,  amounts 
to  a  command.    S.  C.  tUd*  189. 

652.  A.  devised  his  estates,  in  trusty 
to  sell  and  pay  off  a  tbortgam,  and  to 
raise  another  sum  for  daughters :  the 
personal  estate,  though  bequeathed  after 
payment  of  debts  and  lencies,  is  exempt- 
ed from  the  payment  of  these  two  sums^ 
upon  the  plab  i&teotion  and  whhoot  ex* 
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press  wordS|  for  either  express  words  or 
plaio  inteption  must  be  found  to  exone- 
rate the  personal  estate  fren  the  testator's 
debt  by  mortgage,  and  a  devise  to  sell  for 
payment  of  all  debts  will  not  exonerate 
the  personal  estate.  Haneox  v.  Abb^yy 
T.  1804.  11  Ves.  179.  Fiile  Watson 
V.  Brickwoody  9  Ves.  447«  Hall  v.  Cox, 
3  Bro.  C.  C.  322.  Ancasler  v.  Muyer, 
1  Bro.  C.  C.  454, 

653.  An  estate  which  a  testator  holds 
as  mortgageOi  will  not  pass  under  a  ge- 
neral devise  of  all  lamb  to  uses  in  strict 
settlement,  although  testator^  at  the  ma- 


king  of  hu  will,  had  obtained  a  decree  for 
an  account  in  a  bill  of  foreclosure;  for 
the  estate  does  not  lose  the  quality  of  a 
mortgage  until  the  final  order  of  foreclo- 
sure. TAoaipsmn  ▼.  Orwnii  &L  1819.  4 
Madd.  438. 

654.  A  devise  of  all  lands  which  testa* 
tor  may  hold  in  roortgn^  at  his  death| 
will  not  pass  an  estate  which  was  held  in 
mortgage  by  testator  at  the  making  of 
the  Willi  bat  as  to  which  he  had  obtained 
a  final  order  of  foceci)>sttre  before  hia 
death.    S.  C. 
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655.  A.  had  a  son  and  four  daughters ; 
he  settled  lands  on  himself  for  life,  re- 
mainder for  21  years,  to  raise  5000/.  for 
daughters*  portieui  20001.  whereof  to  be 
paid  to  the  eldest,  remainder  to  the  son 
in  tail|  remainder  to  himself  in  fc^ ;  the 
fOtt  died  without  issue,  and  afterwards 
the  father  devised  the  land  to  his  four 
dauf^ters  equally;  yet  held,  that  the 
eldest  daughter  should  have  1000/.  more 
than  any  of  the  rest.  Ld.  Tedot  v.  Lady 
SpeMceff  H.  1689.    Pre.  €h.  6. 

656.  Devise  of  lands  to  a  wife  who 
was  entitled  to  dower,  without  saying  in 
recompense  or  satisfiiction  of  her  dower, 
held- to  be  a  voluntary  gift,  and  no  bar  of 
dower.  Hitehen  v.  Hitcheny  M.  1700. 
Pre.  Cb.  133.  2  Vern.  404.  1  £q.  Ab. 
218.  pi.  18.  S.  C.  difierently  stated.  Vide 
Lawrence  v.  Lawrence,  2  Vem.  365. 
Noys  V.  Mdrdannt,  ibid.  581.  Ayres  t^. 
WilUs,  1  Ves.  230.  Radnor  v.  Kother- 
faam,  Pre.  Ch.  65.  Galton  r.  Hancock, 
2  Atk.  427.  Tinney  v.  Tinney,  3  Atk. 
8.  Incledon  v.  NorthcotOj  ibid.  437. 
Boynton  o.  Boynton,  1  Bro.  C.  C.  445. 
Vide  etiam  Harg.  Co.  Lit.  36.  b.  n.  L  6 
Vin.  tit.  (Devise)  366. 

657.  A  daughter's  portion  secured  by 
a  trust  term,  was  held  not  to  be  extin- 
giushed  by  a  devise  of  the  lands  to  the 
daughter  in  tail  in  remainder,  after  a 
term  of  60  years,  deviaied  for  payment  of 
debu  and  legacies.  Lawrence  v.  Blatch- 
fardy  II.  1703.  2  Vern.  457.  Vide  Ko- 
ffiish  V,  Thomas,  2  Vern.  348.  where  the 
fi*e-simple  descended   on    ihe  dmighter.] 


yet  held  no  exttoguishment  of  her  por- 
tion. 

658.  A.  agreed  with  B.  to  gi^  Um 
2000^.  portion,  to  be  laid  out  by  A.— -A. 
purchased  landr  with  1000?.,  and  mort- 
gaged them,  and  then  settled  pursuant  to 
the  articles,  excepting  only  in  one  limita- 
tion. A.  devised  these  lands  to  his  wifo 
for  life,  and  gave  legacies  to  B.  attd..hi^ 
children,  and  died  without  issue,  leaving 
B/s  children  his  heirs  at  law^  who,  to- 
gether with  B.,  brought  their  bill  agaiass 
the  widow  and  executor  of  A.,  to  have  aa 
account  of  the  profits,  and  for  perform- 
ance of  the  articles.  I^er  cur.y  the  latid 
settled  according  to  the  articles  is  a  good 
performance,  so  far  as  the  value  ir  ovea 
and  above  the  mortgage.  It  was  urged 
that  the  legacy  to  the  children  was  a 
bounty,  and  not  a  satisfaction  of  the  de- 
mand of  the  heir,  because,  at  the  time  of 
the  legacy,  it  was  not  known,  whether  he 
would  bo  heir,  or  take  any  thing  by  the 
settlement ;  also,  it  was  a  legacy  given  to 
him  in  company  with  others,  and  the  dis- 
pute is  not  between  the  executor  and  a 
creditor,  but  between  the  executor  and 
B.  and  bis  son  and  daughter ;  and  there 
are  assets  enough  to  answer  any  thing. — 
Yet  his  Lordship  directed  that  the  master 
should  enquire  whnt  assets  by  descent  in 
fee,  and  other  personal  estate,  came  into 
his  hands,  and  that  to  be  as  part  of  the 
satisfaction  of  his  demand.  Lechmere  v. 
Blagracey  E.  1707.    Gilb.  Eq.  Rep.  6i. 

659.  I.  S.  devised  10/.  per  unn^  to  A. 
fur  life;  c^argeubia  op  a  |paschx;ld  estate^ 
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iind  made  his  wife  sole  executrix,  and 
died.     AAerwards  she  made  her  will,  ahd 

D.  executor^  and  thereby  also  devised 
10/.  a  year  to  A.  for  life.  B.  being  af- 
terwards seised  in  fed  of  other  lands,  set- 
tled his  estate  on  himself  for  life^  remain- 
der to  his  first,  &c.  son  in  tail,  remain- 
der to  trustees"  for  99  years,  to  pay  his 
debts  and  legacies,  and  afterwards  that 
A.  should  have  and  receive  201.  a  year 
for  life,  and  then  died  without  issue, 
Vvhercby  the  term  vested  in  the  trustees 
to  execute  the  trust.  Ld.  Ch.  decreed 
the  gifts  by  the  wills  good ;  and  said,  that 
wliere  a  man  is  debtor  in  10/.,  and  gives 
20/.,  it  shall  be  a  satisfaction,  not  a  lega- 
cy ;  and  that  be  believed  in  his  own  pri- 
vate opinion,  that  the  20/.  anmjity  was 
intended  for  a  satisfaction,  and  that  there 
was  BO  ease  like  this  in  point  f  yet  it  was 
agreed,  the  costs  should  be  decreed 
against  A.)  the  plaintiff,  because  he  knew 
in  his  conscience  that  B.  intended  satis- 
faction. Davison  v.  Goddardy  £.  1703. 
&ilb.  Eq.  Rep.  65. 

.  660.  A.  devised  his  copyhold  lands  to 
B*>  his  daughter,  the  wife  of  C.^on  condi- 
tion she,  did  not  disturb  his  executors,  for 
800/.y  which  A.  had  covenanted  to  pay  as 
a  marriage  portion.  C.  eutered,  and  en* 
joyed  the  estate,  and  B.  died.  Decreed, 
the  dovjse  to  B.  was  no  bar  to  C.^s  .claim 
for  the  portion,,  yet  it  should  be  taken  in 
satisfaction  pro  tanto.     Bridges  v.  Beercy 

E.  1709.     2  Eq.  Ab.  34.  pi.  2. 

66 1.  Ld.  Burlington  took  Lady  Barry- 
more  when  an  infant,  and  maintained  hor ; 
and  }*Mng  seised  of  lands,  settled  them 
upon  her^  but  kept  the  writings  himself ; 
and  still  contiuueil  to  take,  the  profits  of 
the  lauds.  Afterwards,  he  made  his  will, 
and  thereby  devised  to  hor  a  portion  in 
lieu  of  all  other  provisions  made  by  the 
settlement.  She  married  :  Ld.  Burling- 
ton died  ;  and  Ld.  Barryraore  accepted 
the  portion  devised  to  her.  The  question 
WHS,  whether  ihe  accepting  of  the  legacy 
was  a.  devesting  of  the  inheritance  vest- 
ing in  iu^r  ?  Ld.  Ch.  asked,  if  she  was 
of  full  age  at  the  time  she  accepted  the 
legacy ;  for,  he  said,  the  question  would 
turn  upon  that,  it  being  much  more  ad- 
vantageous to  her  to  have  the  inheritance, 
thrin  to  elect  money  in  lieu  thereof,  for 
money  may  be  disposed  of  by  her  hus- 
band. Ld.  Burlington  cannot  devest  the 
inheritance  given  to  Lady  Barrymore,  by 
devising  to  her  a  greater  value  in  full  sa- 
tt;»fiicrioa  of  all  provisions,  3'et  her  ac- 


cepting of  this  devise  is  a  tacit  contract^ 
and  so  a,  waiver  of  her  inheritance,  ez  can-' 
tractu,  Franklin  v.  Barrymore^  T.  1709- 
2  Eq.  Ab.  515,  pi.  2. 

662.  I(y  articles  the  husband  was  u> 
purchase  and  settle  lands  of  800/.  value 
on  himself  ahd  wife  for  life,  remainder  to 
the,  heirs  male  of  the  marriage,  remain- 
ders over.  The  eldest  son  sought  the 
beoefit  of  this  agreement  a^inst  his  fa- 
ther's executors,  who  insisted  that  the  fa- 
ther had  purchsUed  a  copyhold  estate^ 
which  descended  to  plaintiff,  and  had  also 
feft  him  800/.  legacy,  and  that  they  ought 
to  be  taken  ill  satbfaction,  especially  at 
his  parents  were  tenants  in  tail,  aad 
might  have  barred  him :  Decreed  to  plaio- 
tiff  the  800/.  with  interest  at  4  per  unt. 
from  his  father's  death.  The  copybohl 
descended  to  be  taki^n  pro  ttmtOj  but  not 
the  100/.  legacy.  Wilkes  v.  Wilket,  T. 
1714.     6  Vin.  293.  pi.  39; 

663.  M.  L.  by  will,  divised  soma  /»- 
gacies  out  of  his  perspnal  estate  to  his 
wife,  and  pari  of  his  real  estate,  durii^ 
her  widowhood :  the  residue  he  devised 
to  trustees  for  21  years,  for  payment  of 
debts  and  legacies.  The  reroaiodec  of 
the  whole  estate  he  devised  to  pUiotiff 
(a  remote  relation)  for  life,  and  to  his 
first  and  other  sons  in  tail,  &c.  Resolved, 
first  by,  Wright y  C.  S.  in  1702,  aftericards 
by  Cowper,  C.  in  17ir.  and  finally  by  the 
Lords,  that  nothing  appeared  to  testator's 
will,  intending  to  bar  the  widow  of  ber 
dower  ;  and  if  it  did,  it  would  only  be  a 
bar  at  law ;  and  that  where  no  such  in- 
tention appears,  the  widow  shall  not  be 
put  to  h^r  election,  but  shall  iiave  har 
dower,  as  well  ss  the  provisions  made  for 
her  by  her  husband's  will.  Lawrence  ▼• 
LawrenceyT.XTlJ.  I  Bro.  P.  C.  59L 
In  Gattoa  0.  Hancock,  2  Atk.  427.  Ld. 
Hardw\che  said,  there  was  formerly  a 
doubt  with  regard  to  dower,  but  it  has 
been  settled  ever  since  tlie  .case  of  Law- 
rence V,  Lawrence,  sup.  And  Mr.  San- 
ders, the  editor  of  Atkyns,  3d  edit,  refers 
to  the  following  cases  since  decided^  etz. 
Hitchcn  0.  Hitchen,  Pre.  Ch.  133.  Le- 
man  t;.  Leman,  8  Vin.  S66,  Tinney  ct. 
Tinney,  3  Atk.  8.  Incledon  0.  North** 
cote,  ibid.  436.  Flarg.  Co.  Lit.  3fi.  (n. 
6.)  Ayros  v.  Willis.  1  Ves.  230.  Ar- 
nold V.  Kempstead,  Amb.  467.  2  Eden 
236.  Villareal  v.  Ld.  Galway,  Amb. 
082.  1  Bro.  C.  C.  292.  (n.)  Pearson  r. 
Pearson,  ibid.  292.  Bojnton  v.  Boyn- 
ton,  ibid.  445. '  Jones  v.  Collier^  Amb. 
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portioti  were  devised  to  the  party  to 
whom  the  portion  was  payable^  although 
the .  lands  devised  were  more  than  the 
portion,  yet  held  to  be  no  extinguish metiC 
of  the  charge.  Rushontv.  RMshouty  H. 
1725.  16  Yin.  Ab.  449.  pi  H-  ^  £q-  Ah. 
665.  pi.  8. 

667.  J.  S.  .by  will,  left  8784/.  to  A.» 
in  trusty  to  be  invested  in  lands,  and 
settled  00  herself  for  life ;  remainder  to 
the  heirs  of  B. — A  decree  was  had  againsi 
A.  to  Uy  out  the  money  in  lands,  and  to 
settle  the  same  according  to  J.  S.'s  wilL 
A.  purchased  land  to  the  value  of  33001* 
and  devised  those  lands  to  C.  (who  wa^ 
heir  at  law  to  B.)  and  her  heirs^  and  gave 
several  legacies,  which  could  not  be  paid 
if  the  devise  were  not  to  be  taken  as  part 
(Satisfaction,  and  for  that  reason  it  was  so 
decreed.  Gibson  v.  ScudamorSj  M«  1726* 
Sel.  Cb.  €a.  63. 

668,  A.  gave  a  bond  on  his  marriagVy 
either  within  four  months  to  tetde  landa 
of  100/.  per  itnn*  on  his  wife,  or  that  bia 
heirs,  executors,  &c.  should  pay  her 
2000/.  within  four  months  after  his  death. 
A.  devised  to  his  wife  88/.  per  ann*  by 
his  will,  and  died.  This  shall  not  be 
taken  in  part  of  the  100/.  jpcr  onn.,  but 
only  as  a  benevolence.  JSastw^od  v* 
Vincke  or  Styles,  1731.     2  P.  W.  614. 

669>  Whatever  is  given  by  a  will  most 
prima  facie  be  intended  a  benevolence, 
and  money  and  land  are  things  of  a  ywy 
different  kind.  The  court  have  never 
construed  that  a  devise  of  land  shall  be 
a  satisfaction  for  a  debt  of  money,  much 
less  that  a  legacy  of  less  than  is  due  shall 
be  deemed  a  isatisfaction  pro  tanta,  unleaa 
particularly  expressed.  S.  C.  Et  vid$ 
Cranmer*s  Ca.  2  Saik.  508.  Hooke  r« 
Grove,  1  Bro.  P.  C.  464.  Chaplin  r. 
Chaplin,  E.  1734.  3  P.  W.  247.  Bella- 
sis  V.  Uthwaite,  1  Atk.  426.  Barrett  v* 
Beckford,  1  Yes.  521.  Broughton  v.  £r- 
riugton,  7  Bro.  P.  C.  12.  Grave  0.  E.  of 
Salisbury,  1  Bro.  C.  C.  425.  So  the  thiti| 
substituted  must  be  equally  certain  and 
advantageous  with  the  thing  due  or  con* 
tracted  for.  Atkinson  o.  Webb,  2  Vern. 
478.  Masters  v.  Masters,  1  P.  W.  423« 
Crompton  v.  Sale,  2  P«  W.  555.  Be)1asi» 
V.  Uthwaite,  supra.  Nicholls  v.  Judson, 
2  Atk.  300.  Graham  v.  Graham,  1  Ves. 
262.  Clark  v,  Sewcl,  3  Atk.  96.  Middle- 
ton  V.  Pryor,  Amb.  391.  Haynes  t;.  Micoe, 
1  Bro.  C.  C.  129.  Jeacock  v.  Falkner, 
ibid.  295.  Deveso  v.  Ponttt,  at  the  R0II4, 
L  Coz  188. 


750.  Wake  v.  Wake,  3  Bro.  C.  C.  255. 
Notwithstanding  the  doctrine  on  which 
the  principal  case  was  finally  decided, 
and  the  frequent  recognition  of  it,  de- 
vises have  been  since  frequently  deemed 
a  satisfaction  of  dower  00  account  of 
very  strong  and  special  circumstances,  ns 
where  allowing  the  wife  to  take  a  double 
provision,  would  have  been  quite  incon- 
sistent with  the  dispositions  of  the  will ; 
on  this  latter  principle,  Ld.  Northington 
has  decided  for  the  satisfaction  of  dower 
in  Arnold  v,  Kempstead,  2  Eden  236. 
and  Ld.  Camden^  in  Villareal  v.  Oalway, 
Amb.  682. 

664.  J.  S.  devised  lands  to  his  wife 
for  life,  and  devised  other  lands  to  plain- 
tiff his  brother,  and  his  heirs.  Defen- 
dant, testator's  wife,  entered  into  the 
lands  devised  to  her,  which  were  of  more 
value  than  her. dower,  but  not  devised 
to  her  expressly  in  lieu  and  satisfaction 
of  dower ;  and  afterwards  brought  her  bill 
for  dower  against  the  devisee  of  the  other 
lands,  and  recovered  against  him  with 
costs,  whb  thereupon  brings  his  bill  to  be 
relieved  against  the  judgment,  the  lands 
devised  to  her  by  her  husband  being  of 
greater  value,  and  she  in  possession  of 
them.  Ld.  Parker  said,  this  point  is 
determined  already    by    the    House    of 

Lords,  in  Lawrence  v.  Lawrence,  stip,  \ 
and  there  is  no  relief  in  this  case 
in  equity,  therefore  the  bill  must  be 
dismissed.  Lemon  v.  Lemony  T.  1719- 
8  Vin.  Ab.  366.  pi.  45.  2  Eq.  Ab.  353. 
pi.  13. 

665.  In  a  settlement  made  on  the  se- 
eond  mnrriage  of  J.  S.  was  a  proviso,  that 
'*  if  any  estate  of  inheritance  shall  de- 
scend from  the  father  to  the  daughters  (of 
the  marriage)  of  as  great  value  (to  be 
sold)  as  their  portions,  then  tiie  trust  term 
(created  to  raise  such  portions)  shall 
cease  for  the  benefit  of  the  person  who 
shall  ha  entitled  to  the  settled  b|pds  as 
Dext  ID  remainder.^  J.  S.  the  father, 
being  seised  of  other  lands  in  fee,  devised 
them  to  his  daughters  in  tail:  Held, 
this  not  sacb  an  estate  of  inheritance,  as 
will  be  a  satisfaction  of  the  portions  for 
the  daughters  of  J.  S.  by  his  second  wife, 
because  the  daughters  claim  those  lands 
bv  purchase,  and  the  proviso  in  the  mar- 
Hage  settlement  restrains  the  satisfaction 
to  lands  coming  to  the  daughters  by  de- 
scent from  their  father.  Saville  v.  SavUUf 
T.  1720.  2  Atk.  458.  Sel.  Ch.  Ca.  32. 

666.  Part  of  lands  charged  with  400/. 
Vol.  L  77 
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670.  A.  bound  himself  and  his  heirs 
1o  a  bond,  and  died,  leaving  a  real  estate* 
to  descend  to  his  beir,  subject  to  a  mort- 
"gage  for  years,  and  the  heir  having 
a1ren«d  the  estate,Nthe  obligee  brought  a 
bill  against  the  heir  and  purchaser  to  be 
relieved  on  the  statute  against  fraudulent 
devises.  JPer  Ld.  Keeper.  The  statute 
being  introductory  of  a  new  law,  the 
relief  on  it  ought  to  be  at  law,  and  a  bond 
creditor  cannot  redeem  a  mortgage  for 
years,  without  first  having  a  judgment 
against  the  heir.  Sed  secuSf  of  a  mort- 
gafre  in  fee,  Bateman  v.  Bdteman^  E. 
1702.  Pre.  Ch.  198.  Vide  Galton  v, 
Hancock,  2  Atk.  430. 

671.  If  a  creditor  brings  a  bill  under 
the  statute  of  fraudulent  devises  against 
the  assignee  of  the  devisee  only,  the  heir 
is  a  necessary  party,  and  for  waut  of  him 
the  cause  must  stand  over,  for  equity  fol- 
lows the  law  in  this  respect,  and  at  law 
the  action  must  be  against  both  the  heir 
and  devisee.  Warren  v.  Stawell,  H.  1740. 
2  Atk.  125.      Vide  Oawler  r.  Wade,  1  P. 

W.  99. 

672.  The  defect  in  13th  Eliz.  c.  5.  of 
fraudulent  conveyances,  is  remedied  by 
S  W.  &  M.  G.  14.  which  extends  it  to 
fraudulent  devises.  Kynaston  v.  Clarij 
T.  1741.  2  Atk.  204. 

673.  At  €ommop  law  the  devisee  was 
not  liable  to  debts,  the  descent  being 
broken ;  and  the  rule  of  equity  before 
the  statute,  did  not  differ  from  the  rule 
of  law.  unless  there  were  some  particular 
circumstances  in  the  case.  The  court  of 
Chancery  often  attempted,  before  the 
statute,  to  make  a  devised  estate  liable 
to  specialty  debts,  but  were  not  able  to 
coftie  at  it,  which  was  the  occasion  of 
the  statute.  Oorton'v.  Hancock^  E.  1745. 
Sidgw.  Ca.  temp.  Hardw.  312. 

'674.  Where  there  is  a  devise  to  tctts- 
tees,  and  the  first  trust  is  for  payment 
of  debts,  It  takes  out  of  the  statute  of 
fraudulent  devises.  E,  of  Bath  v.  E.  of 
Bradford,  T.  1764.  2  Ves.  586. 
•  675.  A  devise  to  trustees  to  pay  yearly 
rents  and  profits,  in  discharge,  of  a  wife^s 
jointure,  and  in  payment  of  debts,  and 
the  interest  thereof;  the  court  cannot 
decree  h  sale  of  the  devised  estate :  for 
where  there  is  a  devise  for  payment  of! 


debts,  it  takes  the  case  out  of  the  statute 
of  fraudulent  devises,  and  the  creditor 
can  only  come  as  the  will  directs,  /^m- 
gard  v.  Derby,  M.  1783.  1  Bro.  C.  C. 
311.  But  in  Hughes  v,  Doufben,  P^^f 
Thurlowy  C.  dissented  from  this  opipion, 
observing,  that  if  it  only  meant  to  decide 
that  the  inconveniency  of  the  mode  pre- 
scribed by  testator  for  the  payment  of  his 
debts,  would  not  bring  it  within  the  sta- 
tute, provided  the  fund  was  ultimately 
sufficient,  he  agreed  with  it ;  but,  that  if 
that  was  meant  to  be  laid  down,  even 
though  by  the  mode  prescribed,  the  fund 
would  turn  out  ultimately  insufficient  for 
that  purpose,  he  could  not  accede  to  it ; 
and  in  Bail&^  v.  Ekins,  T.  1802^  7  Ve?. 
323.  Ld.  Ch.  said,  that  the  uniform  rale 
is,  that  a  provision  by  will  efectual  m 
law  or  equity  for  payment  of  creditors^  is 
not  fraudulent  within  the  statute. 

676.  If  a  devise  for  payments  of  debta 
does  not  provide  for  it  in  a  practicable 
manner,  it  does  not  take  the  case  out  of 
the  statute ;  therefore,  where  testator 
made  a  general  charge  of  his  debts  upon 
his  real  estates,  exempting  his  personalty 
therefrom,  and  then  devised  a  particular 
estate  to  trustees  for  that  purpose,  ex- 
cepting his  mansion  house  ;  on  reference 
to  the  Master,  he  sold  the  whole  estate* 
including  the  mansion  house,  but  re-* 
ported,  that  a  good  title  could  net  be 
made  to  the  latter.  On  exceptions  to  the 
report,  Ld.  Ch.  ordered  the  devised  es- 
tate to  be  sold,  and  if  that  should  prove 
inadequate,  then  the  mansion  house  should 
be  sold  also.  Hughes  v.  Doulben,Vr.  1789. 
2  Bro.  C.  C.  614.  2  Cox  170.  Vide 
also  Ld.  Bath  v.  Ld.  Bradford,  2  Yes. 
590. 

677t  There  is  a  strict  aikalogy  between 
a  devise  of  land,  creating  a  fund  for  the 
debts,  and  a  residue  of  personal  estate : 
first,  the  land  is  not  subject  to  simple 
contract  debts;— secondly,  it  is  a  devise 
in  favour  of  simple  contract  creditors. 
The  specialty  creditors,  upon  a  devise 
for  payment  of  debts,  must  come  in  under 
the  will.  DicL  per  Ld.  Ch.  in  Hawse  v. 
Chapman,  E.  1799.  4  Ves.  544. 

678.  Though  the  statute  of  fraudulent 
devises  would  prevent  a  devise  for  lega- 
cies to  the  prejudice  of  creditora  by  ape- 
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Of  Fraudulent  Devises, — Of  the  Jurisdiction  in  Matters  efDetns^. 
cinityiit  was  not  a  devise  for  debts  ge-]     679*  A  direction  In  a  will  to  pay  sim- 


aerally,  though  the  effect  would  be  to  let 
in  creditors  by  simple  contract.  Kid- 
ney V.  CoussmakeTj  H.  1806, 12 Ves.  154. 
yide  Ridout  v.  Plymouth,  2  Atk.  104. 


pie  contract,  before  specialty  creditors^ 
is  not  void  ;  being  within  the.  exception 
in  the  statute  of  fraudulent  devises.  AKl- 
lar  V.  Morton,  £.  1812.  Coop.  45. 


DEVISE  XVI. 

Of  the  Jurisdiction  of  the  Courts^  touching  the  validity  of  JViUs  of   Land^ 
and  in  matters  of  Devise^  and  herein  of  the  admissibility  of  Parol  Atern 
metUf  and  Parol  Evidence. 


680.  J.  S.  by  will  gave  to  his  son  cer- 
tain  lands,  he  paying  100^  to  the  testa- 
tor's widow ;  and  all  the  rest  and  residue 
of  his  real  estate,  to  his  wife  and.  her 
heirs,  to  the  intent  to  pay  his  debts  and 
legacies.  On  a  bill  by  the  heir  to  have 
the  surplus,  evidence  was  produced, 
(which  Ld,  Ch.  allowed  to  be  read)  to 
show  that  the  testator'a  intent  was,  that 
bb  son  should  have  no  more  than  what 
was  expressly  given  him ;  and  that  the 
veason  of  testator's  giving  his  wife  so 
mnch,  was  because  that  the  tesutor, 
talking  with  the  witness  about  the  settle- 
ment of  his  afiairs,  and  tefling  him  he 
designed  his  heir,  ^tbe  plaintiff,)  the  same 
lands  which  were  given  him  by  the  will  ; 
and  that  he  did  design  other  lands  (or  his 
younger  son ;  whereupon  the  witness 
said,  that  that  would  be  a  means  to  set 
the  two  sons  at  difference,  and  therefore 
be  had  better  give  them  to  the  wife, 
and  depend  upon  her  generosity  to  the 
younger  son,  which  advice  he  approved  of 
and  followed.  And  his  Lordship  said,  that 
such  evidence  may  be  read  to  explain  any 
i  nplication,  notwithstanding  that  matter 
dehors  ought  not  to  be  averred  ;  and  de- 
creed accordingly*  Doeksey  v.  Docksey, 
H,  1708.     1  Bro,  P.  C.  824. 

681.  A*  by  will  had  devised  hip  land 
to  his  mother  in  fee  ;  afterwards  the  mo- 
ther was  told  by  J.  S.  that  the  will  would 
not  be  good,  but  ought  to  be  guarded, 
and  J.  S.  said  he  would  make  another 
will  for  the  testator,  which  should  be 
sufficiently  guarded.  Accordingly  J.  S. 
drew  another  will,  whereby  A.  gave  his 
laad  to  his  mother  for  life  only,  remain- 
der to  J.  S.  in  fee.  On  the  death  of  A. 
the  mother  brought  her  bill  to  establish 
the  first  will,  and  examined  plaintiff  to 
prove  the  ill  practices . of  J«  S*  in  obtain* 


ing  the  second  will ;  before  the  hearing, 
the  mother  died,  and  by  will  devised  a 
rent  charge,  (with  a  clause  of  distress) 
out  of  the  estate  to  plaintiff,  and  devised 
the  land  so  charged  to  others ;  divers 
witnesses  were  called  to  prove  testator 
Hon  compos,  when  he  made  his  second 
will.  Per  Ld.  Ch.  A  will  though  good 
at  law,  may  yet  be  set  aside  in  equity 
for  fraud ;  (a)  as  if  A.  should  agree  to 
give  B.  bank  bills  for  100/.,  in  consi* 
deration  that  B.  would,  by  bis  will,  de- 
vise his  lands  to  A.,  and  B.  makes  such 
will  accordingly,  and  the  bank  bills  prove 
to  be  forged,  this  will,  though  good  at 
law,  shall  be  avoided  in  equity  by  tes- 
tator's heir,  for  the  iiraud.  So,  in  the 
the  principal  case,  though  the  will  would 
be  good  at  law,  yet  it  would  be  set  aside 
in  equitv  for  the  fraud  ;  (6)  hut  as  to  the 
testator^s  being  non  compos,  that  is  en* 
tirely  at  law,  and  must  be  tried  there. 
Ld.  Ch.  directed  an  issue  in  Middlesex, 
where  the  will  was  made,(though  the  lands 
lay  in  Salop)  to  try  whether  the  will,  by 
which  the  lands  in  fee  were  devised  to 
the  wife,  was  the  last  will  of  the  testator 
A.  Goss  V.  Tracey^  Af.  1715.  1  P.  W. 
288. 2  Vern.  699.  (a)  Vide  1  Ch.  Rep. 
12.  66,  (last  edit.)  for  instances  pf  a  will 
of  land  being  set  aside  in  equity  for  a 
fraud.  (6)  8ed  vide  contra,  James  v. 
Greaves,  2  P.  W.  270.  Bennet  ».  Vade, 
2  Atk.  824.  Webb  v.  Claverden,  ibid. 
424.  Anon.  3  Atk.  17*  And  so  with  re- 
spect to  wills  of  personal  estate,  it  be- 
longs exclusively  to  the  Spiritual  court 
to  determine  questions  of  fraud  in  ob- 
taining them,  as  well  as  the  sanity  of  the 
testator.  Archer  v.  Moss,  2  Vern.  8. 
Nelson  e.  Oldfield,  ibid.  76«  Kerrick  v. 
Bransby,  3  Bro*  P.  C*  358.  Marriot  v. 
Marriot,  1  Stra.  666.  Barmley  s.  Powtli^ 
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]  Vet.  287-  Beonet  v.  Vade,  2  Atk.  324. 
ileadow  p.  Duchess  of  Kiogstooi  Amb. 
7^56.  But  it  seems  in  cases  of  fraud, 
^fleeting  a  part  only  of  the  will^  a  court 
of  equity  will  decree  the  legatee  to  be  a 
trustee  for  another.  Slarriot  v.  Marriot, 
1  Stra.  G^.  In  Barnsley  v.  Powell,  1 
Ves.  119.  284.  Ld.  Hardwickt  set  aside 
for  fraud,  a  deed  of  proxy,  under  which 
probate  had  been  obtained  from  the  Spi* 
ritual  court,  and  decreed  the  guilty  parly 
tq  consent  to  a  repeal  of  the  probate. 

682.  The  testator's  intention  ought  to 
be    collected    from    the  words   used  in 
his  will,  (which  are  not  required  to  be 
technical  nor  artificial,)  and  words  which 
he  has  not  used  cannot  be  added.    Dennj 
ex   dem.  Bridd^n^  v.  Fagt^  M*    1783. 
3  T.  R.  87.  cited  in  Hny  v.  Coventry. 
And  this  intention    must    be    collected 
from  the  will  itself,    and  not  from  any 
parol  evidence  concerning  it :  for  courts 
of  law  and  equity  are  very  cautious  in 
i^dmitiing  parol  evidence  upon  the  con- 
atructioiji  of  a  will.  It  has  been  admitted, 
to  ascertain  the  person,  where  two  are 
of  the  same  name,  or  where  there  has 
been  a  mistake  in  the  christian  or  sur- 
name.    Ulrick  V.  Litchfiady  T.  1742.  2 
Atk.  372. ;  and  oftentimes  to  ascertain 
a  person  or  thine ;  vide  Harris  e.  Bp.  of 
Lincoln,  2  P.  W.  1S6.  Dowset  v.  Sweet, 
Amb,   165.     Bradwin  v.   Harpur,   ibid. 
374.     Parsons  «.  Parsons,   1  Ves.  166. 
pelmare  v.  Rebello,  3  Bro.  C.  C.  446. 
Likewise  in  favour  of  executors,  where 
tjie  next  of  kin  claimed  the  undevised 
aurplos ;  and  the  ground  of  its  admissi- 
bility as  to  executors,  is,  that  it  is  ad- 
()uced    to   rebut   a   presumption  raised 
affainst  the  legal  title  of    the  executor. 
Vide  May  v.  Lewin,  2  P.  W.  151^.  (n.) 
Petit  V.  Smith,  1  P.  W.  7.    Granville  v. 
Duchess  of  Beaufort,  ibid.  1 14.     Little- 
bury  9.  Buckley,  cited  2  Vern.  677-  Bat^ 
.  cbelor  v.  Searle,  ibid.  736.     Docksey  v, 
Docksey,  1  Bro.  P.  C.  324.     Hatton  0. 
Hatton,  2  Eq.  Ab,  433.  pi.  56.    Rutland 
v.  Rutland,  2  P.  W.  210.    Lake  v.  Lake, 
Amb.  12&    1  Wib.  C.  B.  313.  And  this 
•eems  to  have  been  adopted  aa  a  rule  of 
evidence  in  courts  of  equity,  though  occa- 
sionally with  some  hesitation.    Uaiosbo- 
rough  V,  Oainsb<Mrough,  2   Vern.    252. 
ami  Crompton  v.  I^orth,  and  Kingsim'U 
«•  Cook,  there  cited,  Lampltigh  e.  Lamp- 
lugb,  1  P.  W.  111.    Mallabar  t^.  Malla- 
bar,  Ca.  temp.  Talb.  78.    Brown  0.  Sel- 
wyn,ibjd.  240.  4  Bro.  P.  C.  179*  Ubrich 
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V.  Litchfield,  2  Atk.  873.  Walker  «. 
Walker,  ibid.  99.  Blinkhorae  e.  Feast, 
2  Ves.  28.  Brady  t^*  Cubitt,  Doug.  S^ 
Coote  V.  Boyd,  2  Bro.  C.  C.  525.  Ciin- 
ton  V.  Hooper,  3  Bro.  C.  C.  301.  Bai  iq 
favour  of  the  next  of  kin  there  appears 
to  be  only  one  case  in  which  parol  eri^ 
dence  has  been  admitted,  and  that  is 
Rachfield  o.  Careless,  2  P.  W.  157. 
9  Mod.  9.  or  Rushdell  o.  Carness,  1  Stra. 
568.  In  Fonnereau  v.  Pointx,  1  Bro.  C.  C. 
472.  the  admission  of  parol  evidence  be- 
ing contended  for,  it  was  observed  that 
the  court  would  not  admit  h  to  raise  a 
title  or  gift  ;  but  where  the  thle  or  gift  ia 
raised,  and  there  is  a  doubt  as  to  the 
person  or  other  circumstances,  then  it 
shall  be  admitted,  and  (said  Ld.  Thwrlow) 
every  evidence  as  to  the  description  of 
the  subject  the  testatrix  described,  nust 
be  admitted.  His  Lordship  thoi^bt  he 
could  let  in  evidtnce  of  the  value  of  x\m 
estate,  not  to  controul  the  beqneets  which 
testatrix  had  made  in  words  themseJvea 
distinct,  not  to  controul  a  bequest  vliicb 
she  had  made  of  a  subject  she  had  accv- 
rately  described,  but  because  the  word* 
I  which  she  had  used  ia  the  descriptioD 
^  were,  upon  the  whole  of  the  context, 
uncertain.  There  seems  no  case  Ik>w 
ever,  where  parol  evidence  hat  ^ea 
admitted  to  contradict  a  will.  Vide 
Brown  f).  Selwyn,  Ca.  temp.  Talb.  240. 
Chamberlain  e.  Cbaaiborlaitt,  2  Freem. 
52.  Lowfield  v,  Stoneham,  2  Sera. 
1261.  Hampshire  v.  Peirce,  2  Ves.  217. 
May  bank  p.  Brook,  1  Bro.  C.  C.  84. 
See  more,  post^  tit.  Etfidtnet^  ai.  Ext* 
cutoTy  viii. 

683.  A  devisee  cannot  dispute  the  Ta« 
Bdity  of  a  decree  obtained  against  him 
upon  a  bill  of  revivor,  for  then  he  would 
be  in  a  better  case  than  the  heir.  Jfiif 
skull. v.  Ld.  Mohunt  £.  I7ll.  2  Vern* 
672.  2  Bro.  P.  C.  523.  Vide  aara  e. 
Warden,  2  Vern.  548. 

684.  C.  by  his  wiN,  devised  aH  his 
freehold  and  copyhold  estates  to  his  tw« 
daughters,  A.  and  M.,  and  all  other 
daughters,  that  he  might  thereafter  have, 
as  tenanu  in  common  ia  fee.  He  had 
afterwards  another  daughter,  L.  He  then 
gave  directions  for  another  will,  by  which 
he  gave  all  his  real  eetates  to  his  two 
eldest  daughters,  and  15,0001.  to  bis 
daughter  L.  The  attorney  took  the  mi- 
nutes of  this  second  will  in  writing ;  but 
before  it  was  prepared,  the  testator  died. 

I  These  qxinutet  were-  proved  ia  yie  ^pt- 
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Titoal  court  as  a  testamentary  paper: 
Held,  that  this  paper  being  proved  was 
sufficient  to  pass  the  copyhold  tfftate ; 
but  that  it  was  so  totally  void  as  to  the 
ff-eeholdy  n  not  to  put  L.  to  her  election, 
wherefore  she  was  held  entitled  to  take 
ber  share  of  the  freeholds  under  the  6rst 
will,  as  wdl  as  the  15,000/.  under  the  se- 
cond. Cory  V.  Askew^  £•  1786.  1  Cojf 
241.     2  Bru.  C.  C.  58. 

685.  Where  lands  at  ^t  of  any  parti- 
eular  place  are  devised,  parol  or  extrinsic 
evidence  is  not  admissible  to  shdw  that 
the  devisor  included  or  intended  to  pass 
under  the  description,  other  laodft  not  at 
that  particular  place;  therefore,  where 
J«  S.  having  lands  in  the  manor  of  Ash* 
ton,  in  Ashton  parish,  and  also  other 
lands  in  several  noighbooring  parishes, 
made  his  will,  and  devised  lands  under 
tbe  description  of  ^^  my  estate  of  Asb- 
ton,''  and  parol  or  intrinsic  evidence  was 
o^OTod  to  show  that  the  testator  in  his 
]|fi«-fime,  was  accustomed  to  designate 
the  whc^e  of  tbe  lands  clerived  from  his 
m^ither,  including  not  only  the  estate  at 
AshtoD,  but  also  the  neighbouring  lands, 
bjr  thtf    general  name  of  his  ^  Ashton 


e»iate;'*  the   Lords,  (concilt-ring  in  the    to  pay  the  dear  relnts  and  profits,  in  eer- 


of  the  will,  and  in  1746,  they  petitioned 
parliament  for  an  act  to  enable  them  to 
make  a  settlement,  they  being  minors; 
in  the  petition  J.  was  represented  as  be- 
ing entltledf  in  fe^,'  fo  certain  estates 
which  bad  belonged  to  her  father  A., 
and  on  that  ground  thto  act  passed,  and  • 
setflemeat  was  made;  B.  by  ssittlement 
made  hi  177^9  S^^'  conshlerablis  interestiF 
to  C,  his  eldest  son  by  his  wife  J.,  which 
C.  could  not  otherwise  hate  in  his  fa- 
ther's li(e*time :  the  wtlf  of  A.  was  not 
discovered  till  1799,  and  in  1800^  €. 
filed  a  bill  claiming  the  elates  under  thaV 
will  as  eldest  son  of  J.,  but  it  was  dis- 
missed tn  Chancery ;  and  that  decree  watf 
affirmefl  by  the  Lordi,  on  account  of  ^e 
uncertainty,  whether  the  estates  passed 
under  the  general  words  in  the  will  of  A., 
and  whether  the  representation  to  parlia- 
ment might  not  have  been  correct,  B.  ho- 
nestly believing  fbr  so  long  a  time,  that  he 
was  actually  a  purchaser  for  a  vahiabler 
consideration.  Xandife  {Ld,)  t.  Par*' 
kynsf  £«  1818.  6  Dow  P.  C.  149*  Vtde 
Blake  v.  Bunbunr,  1  Ves.  jun.  514.  Wei-* 
by  ».  Welby,  2  Yes.  &  B.  191. 

687*  A«  devised  bis  real  estate,  in  trust 


unanimeus  opinion  ef  the  Judges,)  re- 
solved, that  the  evidbdce  hod  been  proi- 
perly  rejected,  fbr  extrinsic  evidence  is 
only  admissible   to   eirplatA    the   inten- 
tion of  a  devisoc  in  his  will,  where  an 
aflibiguiiy  is  raised  by  extrinsic  circum- 
stances;  and  there  it  Is  admitted  from 
the  necessity  ef  the  case,  because  the 
wiU   cannot  have    effect    without  it,  as 
sphere  one  devised  his  estate  of  B.,  and 
has  two  estates  called  B. ;  extrinsic  evi- 
dance  must  be  admitted  to  show  which 
of  them  he  meant.     So  where  one  de- 
vised to  his  son   J.,  and  had  two  sons 
of  that  name,  extrinsic  evidence  must  be 
admitted  to  show  which  was  meant ;  and 
so  where  one  devised  to  his  nephew  W. 
and  had   no  nephew  answering  the  de- 
scription, evidence  must  be  admitted  to 
show  which  nephew  he  intended  by  a  de- 
scription not  strictly  applying  te  anj^  of 
them.  Dosyd.  Oxenden^yr.  CkiehesteryT. 
1816.    4  Dow  F.  C.  65.     Vide  Doimer 
9.  Dormer,  Finch  432.   Pulteney  v.  Dar- 
lington, 2  Ves.  jun.  544*  ^ 

6S6.  A.  (by  will  dated  in  1735,)  devis- 
ed ^  all  his  real  estates'*  (in  these  general 
words,)  to  his  daughter  J.,  for  life,  re- 
mainder to  her  first  and  other  sons  in 
fte.    J*  married  B.,  who  had  no  notice 


tain  propertrons,  t6  certain  persons  in 
the  will  mentioned,  for  life  ;  and  then  tes- 
tator proceeded  as  follows*:  ^  And  from 
and  afler  the  death  of  fh^  survivor  of 
them,''  (the  s^d  several  p&noas)  ^  I  give 
and  devise  all  and  singular  the  said  ma- 
nor, messuages,  lands,  &c,  unto  all  and 
every  the  children  of  my  late  slste^r  E.  C.,^ 
by  ber-three  several  husbands,*'  (naming 
them)  ^  that  shall  be  then  Ihring,  and' 
their  heirs  and  assigns  for  ever,  equally 
to  be  divided  between  theni  as  tenants  m 
ctfmmon,  and  not  as  joint  tenants ;  and 
if  there  should  be  but  one  such  cbrld, 
and  no  issue  of  any  of  the  other  children 
then  living,  then,  and  in  that  case,  I  give 
and  devise  all  my  said  real  estates,  in 
Ireland,  unto  such  surviving  child,  his 
or  her  heirs  or  assigns  for  ever.''  The 
event  was,  that,  at  the  death  of  the  sur- 
viving annuitant,  there  was  onlv  one  child 
of  the  testator's  sister,  £.  C,  living,  but 
there  was  issue  of  several  of  the  ether 
children  then  living:  Held,  by  the  Lords, 
(concijfrring  with  the  Judges  attending) 
that  there  was  an  intestacy,  from  tbe 
death  of  the  surviving  annuitant ;  the 
event  which  happened  not  having  been 
provided  for.  Skuldham  v.  Smithy  T. 
1818.    6DowP.  C.  22. 


;. 


DISSEISIN. 


1.  A  wroDg-doer,  to  gain  m  possession 
by  dissoisioy  must  not  stop  on  the  land, 
and  then  leave  the  right  owner  in  pos- 
session, which,  though  sufficient  to  give  a 
seisin  on  a  ieoffment,  is  not  to  levy  a  fine. 
Tawnsemi  v.  Ashy  T.  1745.    3  Atk.  339. 

2.  Disseisin  and  remitter  by  entry  is  no 
revocation  of  a  will.  ML  Oem.  v.  Vigor j 
E.  1803.  8  Ves.  282.  Vide  Goodtitle 
t.  Otway,  3  Ves.  669-  1  Bos,  Sc  Poll. 
602.  Vide  ftosi^  tit  Wia  Sf  Teitameniy 
▼•  where  it  is  said  by  Ld.  Eldon^  disseisin 
is  not  the  act  of  the  party,  for  it  is  against 
his  will.  If  testator  was  disseised  before 
the  execution  of  his  will,  the  land  devis- 
ed will  not  pass  thereby,  for  he  was  not 
seised  at  the  date  of  the  will,  having  pnly 
a  right  of  entry,  but  if  he  has  the  land  at 
the  date  of  the  will,  and  was  disseised  af- 
terwards, the  act  not  being  an  act  of  vio- 
lation, and  afterwards  he  enters,  he  is  re- 
mitted to  his  old  title,  and  if  he  then  dies, 
it  may^he  predicated  of  him,  that  he  had 
the  estate'at  the  date  of  his  will  and  at  his 
death.  Suppose  there  was  a  republica- 
tion of  the  will  after  the  disseisin  and  be- 
fore entry,  that  republication  would  not 
pass  the  estate,  for  the  same  reason,  that 
if  at  the  date  of  the  will  he  had  nothing 
else  but  a  right  of  entry,  the  will  will  not 
pass  it.  '  The  opinion  of  Ld.  Holt  was, 
that  if  he  had  not  entered,  the  will  would 
continue  revoked,  because  at  his  death 
he  had  only  the  right  of  entry.  Att.  Gen. 
V.  Vigor,  ac^  sigira, 

3.  A  conveyance  of  a  chattel  interest 
by  lease  and  release,  cannot  work  a  for- 
feiture or  disseisin.  Stcus^  if  it  were  by 
feoffinent ;  but  in  that  case  the  party  en- 
titled to  take  advantage  of  the  forfeiture 


is  not  boand  to  do  so  till  the  expiratioa 
of  the  lease.  8mmderM  v.  Amu^^^  T. 
1705«    2  Sch.  &  LeC  99. 

4.  A.  enters  under  the  lease  of  B.,  who 
acknowledges  the  entry  as  by  his  coM' 
mand.  A.  is  a  disseisor,  and  B.  alsa  is 
chargeable  as  such.  Havetidem  v.  Ajnu9^ 
/«y,  Sf .  1,805.  2  Sch.  Ss  Lef.  621.  FUs 
Taylor  v.  Horde,  1  Burr.  60. 

5.  Possession  gained  under  a  title  con- 
slsteht  with  that  of  the  person  havtas 
right,  and  who  was  in  possession,  an 
wbere^  a  lessee  at  will  makes  a  ieaae  fa- 
years,  and  the  lessee  for  yean  entersp 
this,  though  the  esute  at  will  did  not  war- 
rant  the  lease  for  yean,  is  only  a  dineiain 
at  election.  S.  C.  Et  tide  Blnoden  v. 
Baugh,  Cro.  Car.  302. 

6.  Mere  possession  ibr  20  yean  is  ooC 
sufficient  at  law  to  bar  the  claim  of  a  tme 
owner,  unless  there  has  been  sometiiiag 
tantamount  to  a  disseisin ;  and  of  an  eQoi* 
table  title  there  can  be  ne  disseisin,  be- 
cause that  must  be  of  the  entire  estate, 
and  because  a  tortious  act  cannot  be  tke 
foundation  of  an  equitable  title,  (a)  So 
upon  a  bare  trust,  no  estate  can  be  gained 
by  disseisin,  abatement,  or  intrusion,  while 
the  trust  estate  continues.  Per  OreaUf 
M.  R.  in  CholmemdeUy  v.  CUmian,  H. 
1817.  2  Meriv.  358.  Vide  (a)  Hop- 
kins  0.  Hopkins,  1  Atk.  581.  But  on  the 
hearing  of  this  cause  for  further  directions, 
T.  1820.  2  Jac.  &  Walk.  1.  thb  doctrine 
was  controverted  by  Phmer^  M.  R.  and 
the  cases  cited  by  €hant\  M.  R.  in  his 
judgment,  distinguished  firom  the  present, 
and  commented  on  as  not  bearing  ool  his 
Honour,  the  late  M.  £.|  in  the  positiona 
laid  down  by  him. 


MS 


DISSENTERS. 


1.  A  piBsbyterian  haviDg  three  infant 
daughters  bred  up  in  that  persuasion, 
and  three  brothers  who  were  presbyte- 
fiaos,  made  his  will^  appointing  his  bro- 
thers and  also  a  clergyman  of  the  church 
of  England;  guardians  to  his  three  daugh- 
ters, and  died;  having  sent  his  eldest 
daughter  to  his  next  brother.  The  cler« 
eyman  got  the  other  two  daughters  into 
nis.  custody,  and  placed  them  at  a  board- 
ing school;  where  they  were  bred  accord- 
ing to  the  church  ^f  England  ;  and  then 
brooeht  his  bill  to  have  the  eldest  daugh- 
ter placed  out  with  the  other  daughters ; 
the  three  presbyterian  brothers  brought 
their  bill  to  have  tho  two  daughters  de- 
livered to  them;  offering  a  parol  evidence 
that  the  testator  directed  and  declared, 
ihat  he  would  have  his  children  bred  up 
preshyterians.  The  court  declared  no 
proof  out  of  the  will  ought  to  be  admit- 
ted; in  the  case  of  a  devise  of  a  guardian- 
ship, any  more  than  in  the  case  of  a  de- 
vise of  land.  Starke  v.  Storke^  T.  1730. 
3  P.  W.  51.  Tide  Anon.  2  Ves.  66.  D.  of 
Beaufort  v.  Bertie,  1  P.  W.  703.  and 
Darcy  e*  Ld.  Holdernisse,  there  cited. 

2.  At  an  assembly  of  Ld.  Cb.  Elles- 
nurey  the  Lords  of  the  council,  and  all 
Judges  of  England^  in  the  Star  Chamber; 
it  was  held;  that  privations  of  puritan 
ministers  by  the  high  commission  court 
were  lawful*  Middlet&H  v.  Crofts.  M. 
3736.  2  Atk.  665. 

3.  A  dissenter  is  not  incapacitated  as 
each  from  acting  as  guardian  to  an  in- 
fimt.  Corbett  v.  Toiienhamy  M.  1808. 
1  Ball  &  Be.  61. 

4.  Several  protestant  dissenters  bought 
a  piece  of  ground  to  erect  a  chapel.  The 
purchase .  was  joint  ^  to  hold  to  them, 
their  heirS;  successors,  and  assigns,  for 
ever,  in  trust  to  erect  a  chapel.'^  The  re- 
gulation of  such  an  establishment,  with 
no  revenue,  but  supported  by  voluntary 
contribution,  is  the  proper  subject  of  a 
bill;  and  not  an  information.  The  appoint- 
ment of  the  minister  being  in  the  congre- 
gation generally,  and  not  in  the  heir  of 
the  surviving  trustee,  and  the  number  of 
trustees  to  be  kept  up  ;  but  the  mode  of 

/  eppoiaiing  them,  as  well  as  the  visitor, 
whether  by  the  majority  only,  or  ip  a 
more  limited  way,  being  uneertain,  an 


enquiry  was  directed  who,  according  to 
the  nature  of  the  establishment,  are  en- 
titled to  propose  trustees,  and  elect  and 
approve  a  minister,  for  there  may  be  a 
ground  for  the  jurisdiction  of  the  court, 
as  to  the  right  of  electing  a  minister  of  a 
congregation,  where  no  mandamus  will  . 
lie ;  for  the  court  will  support  dissenting 
establishments,  if  they  preach  a  doctrine 
tolerated  by  law.  Davis  v.  Jenkins,  M. 
1814.  3  Yes.  &  B.  151.  Vide  Fearon 
V.  Webb.  14  Yes.  1^. 

5.  Protestant  dissenters  may  sue  by 
the  Att.  Gen.  for  their  estates.  Alt. 
Gen.  v.Ld.  Ihtdley,  H.  1815.  Cowp.  146. 
Vide  Att.  Gen.  v.  Fowler,  15  Ves.  85. 

6.  On  an  information  to  quiet  the  pos^ 
session  of  the  relators;  (one  of  whom  was 
a  surviving   trustee;   and    the   other   a 
minister  of  a  protestant  dissenting  meet- 
ing-house) and  for  an  appointment  of  new 
trustees,  and  an  injunction  to  stay  pro- 
ceedings in  ejectment  by  the  defendants; 
claiming  also  to  be  trustees  of  the  meet- 
ing-house.    Upon  motion  for  the  injunc- 
tion; It  appeared  that  the  meeting-house 
was  erected  in  170 1,  under  a  trust-deed, 
whereby  the  purpose  was  declared  to  be 
^*  for  the  worship  and  service  of  God.^ 
The  relators   contended;  thar  from  the 
purpose  so  expressed,  the  intention  was 
for  promoting  the  doctrine  of  the  Holy 
Trinity,  and  that  tho  trust  could  not  be 
diverted  from  that  purpose ;  but  defen- 
dants insisted  that  the  intention  was  as 
general   as  the  purpose  expressed,  and 
had^  no  regard  to  any  particular  tenets. 
A  question  was  also  made,  whether  a  trust 
fbr  supporting  Unitarian  worship  was  legal 
and  could  be  supported  ?  and  it  was  fur« 
tber  disputed;  who,  according  to  the  true 
construction  of  the  deed,  were  entitled 
(as  trustees)  to  the  possession,  and  whe- 
ther a  minister  of  a  dissenting  congre- 
gation; elected  for  a  limited  period;  was 
afterwards  removeabie  at  pleasure,  and 
also  as  to  the  construction  of  the  deed, 
and  as  to  an  alleged  agreement  between 
the  parties  as  to  su)ch  removal  ?    Tlie 
court;  however,  granted  the  injunction, 
upon  the  parties  undertaking  to  abide  by 
such  order  as  the  court  should  thereafter 
make,  and  at  the  snme  time  it  was  refer- 
red^ to  the  Master  to  enquire;  in  whom 
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DISSENTERS. 


the  legal  estate  was  vested  ?  tbe  particu- 
lar object  (with  respect  to  worship  and 
doctrine)  for  which  the   trust  was  ere* 
ated  ?  the  usage  of  protestant  dissenters 
as  to  the  election  of  ministers,  and  the 
duration  of  their  office,  and  whether  any 
agreement^    or.    undersuodiag    rektive 
thereto,  subsisted   between  the*  parties  ? 
JEldoUf  C.  at  length  gave  his  judgment, 
observing,  that  in  cases  of  charity,  the 
court  is  not  bound  by  the  strict  rules  of 
practice,  bqt  will  act  as  the  justice  of  the 
«ase  requires,  neither  is  It  bound  to  ad- 
minister trusts  for  the  benefit  of  protes- 
tant dissenters,  nor  will  the  court  eiecute 
a  trust  which  is  illegal  in  its  nature*    The 
legislature,  he  said,  never  intended  that 
the  statute  of  53  Geo*  3.  c.  160.  (against 
blasphemy)  should  alter  the  common  law 
as  to  the  objects  ef  that  statute ;  but  where 
a  trust  is  created  for  religious  worship, 
and  it  cannot  be  discovered   from  the 
trust  deed  what  was  the  nature  of  the 
religious  worship   intended,  it  must  be 
implied  from  the  usage  of  the  congre- 
gation.    But  if  it  appeared  to  have  been 
the  founder's  intention  ('although  not  ex- 
pressed) that  a  particular  doctrine  should 
be  preached,  it  is  not  in  the  power  of  the 
trustees  or  of  the  congregation  to  alter 
the  design  of  the   institution.    In   the 
trust-deed    in  question,  which  was    for 
establishing  a  place  of  religious  worship, 
there  was  a  clause  which  related  to  the 
possible  future  prohibition  of  that  which 
was  thereby  intended. to  be  established. 
From  this  clause  an  inference  might  be 
drawn,  that  this  sort  of  worship  was  such 
as  at  the  time  of  the  deed  was  notexcept« 
ed  out  of  the  benefits  of  the  Toleration  act. 
There  was  also  a  clause  which  enabled 


the  trustees  to  make  orders  upon  mattetw 
relating  to  the  meeting-house ;  but  that 
clause  cannot  be  so  construed  as  to  au- 
thorize ihem  to  convert  the  objects  of 
the  charity,  by  introducing  a  new  form 
of  worship,  and  new  doctrines.    Another 
clause  was  inserted,  that  in  case  of  the 
desertion  and  removal  ef  any  of   tht 
trustees,  the   remaining  trustees   mighty 
within  ft  limited  time,  elect  new  trustee* 
in  the  room  of  the  trustees  so  desertii^ ; 
but  this  does  not  extend   to   disable  a 
trustee, -having  so  deserted,  from  acting 
again,  where  no   successor  had   in   the 
mean  time  been  appointed,  nor  to  thm 
case  of  a  trustee  who  had  left  the  object 
of  his  trust  (a  congregation  of  protestant 
dissenters)  on  account  of  its  having  beea 
converted  agaiqst  his  approbation  to  por* 
poses   distinct   from   the  intent  of  the 
founder.    A  clause  was  likewise  inserted 
for  the  appointment  of  new  trustees,  in 
case  of  any  of  tbe  <dd  ones  should  be- 
come of  a  different  persuasion  ;  bnt  bm 
Lordship  said,  that  if  any  question  should 
arise,  whether  a  trustee  has  been  proper* 
ly  removed,  it  then  became  necessary  for 
the  court  to  enquire,  what  was  the  ye* 
ligion  of  the  party — not  to  animadvert 
upon  it,  but  to  ascertain  whether  the 
charge  was    substantiated.      Therefore, 
where  two  parties,  seeking  the  benefit  of 
a  trust  for  charitable  purposes,  difier  as 
to  the  mode  of  carrying  it  into  efifect,  one 
party  trying  to  support  the  original  syw* 
tern,  aoid  the  other  for  some  proposed 
alteration,  the  leaning  of  the  coort  n^ust 
be  to  the  former,  however  useful  it  may 
judge  the  proposed  alteration  to  be.    AiU 
Gen.  r.  Pearson,  T.  1817.     3  Meriv» 
353.  419. 
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IL  Bar.  (a)  Forftiturt.  (b)  Release,  (c)  Satisfat^ion.  {A)  Bhction.  (e) 
III.  Asngnmtnt  and  Admeasurement. 
IV.  LiabUiijf  to  Taxes.    Intertst  on  Arrears^ 
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A.  cestui  que  trust  in  fee,  coDvej€d 
to  B.  his  eldeat  son  ai)d  his  huirs.  D. 
died,  leaving  a  widow,  and  the  interest 
•t  law  was  in  C.  the  younger  son,  as 
trustee.  The  widow  of  B.  shall  have  her 
dower  in  equity,  and  the  conveyance  to 
C.  sh'dfl  be  set  aside  as  an  impediment  to 
her  recovery  of  it.  Pletclier  v.  Robinsanj 
T.  1G5S.  2  P.  W.  710.  (m)  Et  vide  Oi- 
way  r*  Hudson,  2  Vern.  585.  where  it 
was  held,  tliat  the  widow  of  a  cestui  que 
tmst  of  a  copyhold  shall  have  her  widow^s 
estate. 

2.  A  husband  gave  a  voluntary  honrd, 
after  marriage,  to  settle  a  jointure  on 
hia  wife,  he  made  the  jointure,  and  his 
wife  gave  up  the  bond,  the  husband  died, 
aod  there  weie  no  other  debts.  The 
iuinture  was  evicted.  Per  cur.  the  widow 
»  entitled  to  dower,' and  what  the  dower 
shall  fail  short  in*  value  of  the  jointure, 
she  may  retain  out  of  the  estate,  thuuj^h 
the  bond  was  delivered  up  ;  for  such  an 
agreement,  though  voluntary,  ought  to 
be  decreed  in  equityr  Beard  v.  NuthaUy 
li.  1686.   1  Vern.  A2T. 

Z.  Plaintiff's  husband  was  seised  in 
tail  of  lands,  but  there  was  a  term  of  99 
years  prior  to  his  estate  (the  trusts  of 
which  being  performed)  to  attend  the  In- 
heritance. The  husband  levied  a  fine 
and  sufiered  a  recovery,  and  then  sold 
the  estate  to  I.  S.  who  had  notice  of  (he 
marriage,  but  bis  wife  not  joining,  she 
after  h'ls  death  recovered  dower,  with  a 
eessat  executio  during  the  term,  and 
biottght  hep  bill  to  have  this  term  re- 
moved, and  to  have  the  benefit  of  her 
judgment  and  recovery  at  law  ;  but  the 
court  held,  that  this  being  against  a  pur- 
chaser, equitv  ought  not  to  give  her  any 
relief,  and  therefore  dismissed  the  bill, 
which  dectee  was  affirmed  by  the  Lords. 
£ady  Radnor  v.  Vandebendj/f  G.  1697* 

Vol.  1. 


Show.  P.  C.  ^9. 1  Vern.  1/9«S5<S.  It  Ch« 
Rep.  172.  S.  C«  nomiM€  Lady  Bodmin  v. 
Vaiidebendy,  Pre.Ch.  65^  S,  C.  nomine 
Lady  Radnor  v,  Rotherham.  Brmen  v« 
Gibhs^  M.  1699.  2  Freem.  S28.  Pre.  Ck 
97. 

4.  A  dowress  has  a  right  to  redeem  a 
mortgage,  paying  a  proportion,  and  to 
hold  over  for  <ihe  .rest,  till  satisfied. 
Palmes  v.  Demby^  IL  1 700.  Pre.  Ch* 
137.  Vide  Banks  v.  Suttoo,  2  P.  W. 
717. 

5.  Bill  by  the  wid6w  of  an  Inteslato 
for  her  dower  out  of  his  real  estate.  The 
husband  and  wife  bad  been  diverced  a 
mensa  et  thara. — £quity  will  not  assist  the 
widow  in  such  case,  for  there  is  no  ini* 
pediment  to  her  remedy  at  law.  8kst9$ 
v.  SAuUjE.  1700.  Pre.  Gb.  Ul. 

6.  A.  purchased  latids  in  his  eldeic 
son's  name,  and  put  him  in  possession. 
The  son  falling  (ick,  the  father  took  a 
declaration  of  trust  from  the  son,  and 
«tfter  the  eon's  recovery  ho  whs  permitted 
to  continue  in  possession.  The  son  raaf- 
ried  and  died  ;  the  father  then  got  a  coft- 
veyaijce  from  (ho  younger  son  aB  heir  of 
the  eldest.  Per  curiam^  the  elder  son% 
wife  shall  be  endowed.  Batsman  v* 
Batemany  C.  1702.  2  Vero.  436. 

7.  Pl'iintifi",  as  administratrix  to  her 
husband,  brought  her  bill  against  his 
heir  for  her  dower.  Dismissed,  the  ro- 
medy  being  at  law.  WalUs^.  Etfermdp 
£,  1708.  3  Ch.  Rep.  l6l. 

8.  A  husband  seised  in  fee,  mortgaged 
for  years,  and  married ;  tlie  mortgagee 
never  entered  :  the  wife  ifaall  be  endow- 
ed on  his  death.  D,  of  Hamilton  v.  Li* 
Mohun,  E.  1710.  U  P.  W.  121. 

9.  A  man,  before  marriage,  vested- hii 
legal  esuto  in  trustees,  in  trust  for  him* 
self  and  his  heirs*  Equity  will  not  asaiit 
the  wife  la  recovering  her  df  wer.    Iht^ 
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iomley  v.  Ld.  Fairfax,  E.  171^.  Pre.  Ch. 
33&  Neither  shall  a  woman  be  endowed 
of  a  use  not  executed.  Chudieigh's  Ca. 
1  Co.  23.  Veroon's  Ca.  4  Co.  1. 

10.  Bill  for  mesne  profits  by  a  voman 
who  recovered  in  dower^  dismissed  ;  for, 
where  the  husband  dies  seised,  there 
•hall  be  oo  mesne  profits  until  demand, 
per  statute  of  Merton.  Ddver  v.  Hunter^ 
H.  1719.  Bunb.  57. 

11.  Where  a  bankrtipt  himself  by 
taking  an  auignroent  of  a  mortgage  term, 
prior  to  his  wife's  title  of  dower,  could 
not  have  protected  his  estate  against  it, 
there  his  assienees  shall  not,  for  they 
stand  in  his  place.  Sqmree  v.  Compton, 
•C.  1724.  9.  Via  Ab.  227-  pi.  6a. 

19.  A  widow  shall  be  endowed  of  an 
^utty  of  i%demption,  though  tho  mort- 
•gage  was  made  in  fee  before  the  mar- 
triage,  upon  her  paying  a  third  of  the 
mortgage  money,  or  keeping  down  a 
third  of  the  interest.  Banks  v.  SuUon, 
«H.  1732  2  F.  W.  TOO.  Sed  vide  Chap- 
lin T,  Chaplin,  past,  pi.  1 7* 

Id.  A  dttwress  shall  not  have  the  be- 
•m^fit  of  a  trint  term  against  a  purchaser. 
S.  C.  ibid.  707*  £^  vide  Bodmin  v.  Van- 
dabendy,  ante,  pi.  9. 

14.  Btil  she  shall  against  an  heir.  S.  C. 
^Ik  vide  Dudley  v.  Dudley,  Pre.  Ch.  241. 

liSgford  ir.  Higlbrd,  1  £q.  Ah.  219. 
-Wray  v.  Williams,  1  P.  W.  137.  on  a 
tbtll  of  review,  though  that  benefit  was 
denied  her  in  Brown  tr.  Gibbs,  Pre.  Ch. 
97.  and  by  Wright,  C.  S.  on  the  first 
hearing  of  Wray  v.  Williams,  Pre.  Ch. 
>151. 

15.  So  shall  the  widow  of  a  cestui  que 
trust  bo  endowed.  S.  C.  Et  vide  Fletcher 

.-«•  Robinson,  and  Otvay  v.  Hudson,  ante, 
pi.  1.  ^  1 

16.  So  shall  tho  widow  of  a  tenant  In 
•tail  of  a  trust,  to  whom  the  legal  estate 
•is  by  the  donor's  will  -directed  to  be  con- 
veyed at  his  age  of  twenty-one,  he  hav- 
ing lived  to  attain  that  age.  S.  C. 

17.  But  the  point  Is  now  settled  that 
*a  wife  shafi  not  be  endowed  of  a  trust 
.Mtaie  «if  inheritance^  or  of  an  equity  of 
redemption  of  ii  mortgage  in  fee  made  be« 
fore  the  marriase.  Ckaplin  v.  Chapiin, 
H.  1788.  8.  P.  W.  229.  Att.  Gen.  v. 
Scott,  Ca.  temp.  Talb,  188.  Godwin  v. 
Wiosmore^  2  Atk.  505.  Burgess  v. 
WheatOr  1  Eden  196.  Diion  v.  Saville. 
I  Bro.  C.  C.  326. 

18.  An  estate  put  outer  vie.  m»y  be 
ttmued  to  A.  In  toll,  remainder  to  B.,  but 


it  makes  no  estate  tail  in  A.  to  which 
dower  can  be  incident,  for  it  is  a^  de-* 
sceudible  freehold  only,  and  is  not  withio 
the  statute  de  donis.  Law  v.  Burranj  £• 
1734.  3  P.  W.  262. 

19.  A  dowress  shall  have  emblemeo^ 
because  dower  is  considered  as  an  ex- 
crescence or  continuance  of.ihe  estate  of 
the  husband,  but  a  jointure  is  not.  Fisher 
V.  Forbes,  T.  1784.  9  Vin.  Ah*  373.  pi. 
82. 

20.  If  A.  be  seised  of  a  trust  estate  of 
inheritance,  it  is  generally  true  that  the 
wife  shall  not  be  dowable  of  it,  for  dewer 
is  a  legal  demand,  and  as  a  woman  was 
not  dowable  of  an  use  before  the  statute 
97  Hen.  8.  so  neither  of  a  trust  afker. 
AtU  Oen.  V.  I^cifcfey,  M.  1736.  «  Eq. 
Ab.  383.  pi.  8. 

21.  Plaintiff'ii  father  being  seised  in 
tail  mail  of  several  lands,  and  in  pos- 
session of  a  great  part,  and  having  pur- 
chased several  others,  intermarried  with 
defendant,  plaintiff's  mother,  and  dM 
intestate.  Plaintifi',  as  heir  in  tail, 
brought  a  bill  to  set  aside  the  anignment 
of  dower  for  partiality,  upon  a  suggestion 
that  part  of  the  estate  was  copyhold,  and 
not  liable  thereto.  If  the  husband  be- 
came entitled  to  the  copyhold  estates  by 
copy  of  court  roll,  and  granted  them  out 
again  by  copy  of  court  roll,  his  wife  is 
not  entitled  to  dower  ;  but  if  he  became 
entitled  otherwise  than  by  copy  of  court 
roll,  and  did  not  grant  them  out  again  by 
copy  of  court  roll,  she  is  enthled  to  dow- 
er out  of  those  estates.  Sneyd  v.  Saeyd^ 
T.  1738.  1  Alk.  442. 

22.  A  wife  is  not  entitled  to  dower  out 
of  an  instantaneous  seisin.  The  conusee 
of  a  fine  is  not  so  seised  as  to  give  his 
wife  a  title  to  dower,  nor  in  the  case  of  a 
use  has  the  widow  of  a  trustee  any  claim 

]  of  dower  from  such  a  momentar}'  aeisia 
in  her  husband.  S.  C. 

23.  Devise  to  A.  and  her  heirs,  and  if 
she  die  before  her  husband,  he  to  have 
20/.  a  year  during  life,  remainder  to  her 

.children.  A.  dic^  before  her  husband. 
It  is  a  rule  in  the  case  of  a  tenancy  by  the 
curtesy,  as  well  as  in  dower^  that  the  es- 
tate shall  come  out  of  the  inheritance, 
and  not  of  the  freehold.  Summer  v.  Part- 
ridge, T.  1740.  2  Atk.  47. 

24.  Defendant  purchased  a  real  estate 
of  plaintiff's  husband,  (which  was  mort- 
gaged for  a  term,)  who  agreed  to  pay  it 
on  out  of  the  purchase  money,  and  to  as- 
sign the  term  to  a  trustee  for  the  pur- 
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•luiser^  to  attofid  tbe  ioheritaDce,  which 
was  accordingly  done.  The  husband 
died  in  1719,  and  in  1737}  plaintilT 
brought  her  bill  against  defendant  for  an 
account  of  profits,  and  to  be  paid  her 
dower.  Bill  dismissed,  on  eppeal,  without 
coets.  Hill  V.  Adams^T.  1741. 2  Aik. 208. 

25.  Where  a  widow  claims  dower 
merely  upon  a  legal  title,  but  calDoot  as- 
certain the  lands,  equity  will  assi;»t  her 
to  find  them  out ;  and  if  her  tide  to  it  is 
ttstahlished,  will  give  her  the  profits  from 
the  time  her  title  accrued.  If  a  dowress 
comes  into  equity  to  have  a  term  remov- 
ed, which  is  satisfied,  equity  will  decree 
har  an  aecount  of  the  rents  and  profiiis 
frora  the  time  her  title  accrued ;  ucus^ 

•if  the  term  had  been  out  of  the  way,  aud 
she  had  had  no  need  to  come  into  equity. 
Dormtr  v.  Fortescue^  E.  1744.  3  A tk.  140. 

26.  The  court  will  direct  the  Master  to 
Biake  a  separate  report  of  <vhat  is  duo  to 
a  dowress,  without  entangling  her  in  a 
geaeral  account  of  incumbrances.  £c' 
iU$ton  V.  Berkeley f  E.  1744.  Ridgw.  Ca. 
temp.  Hardw.  253. 

27.  A.  by  will  gave  his  wife  a  specific 
pcfrsonal  legacy,  and  devised  to  her  a  re- 
mainder for  life  in  his  real  estate,  in  de- 
fault of  issue.  This  devise  is  not  incon- 
sistent with  the  widow's  claim  of  dower, 
80  as  to  overturn  the  will  (as  in  Noys  e. 
Mordaunt,  2  Vern.  581.)  for  the  widow 
takes  but  a  temporary  excrescent  iote* 
rest,  and  shall  not  be  excluded.  So  de- 
creed, on  the  authority  of  Lawrence  v, 
Lawrence,  1  Bro.  P.  C.  591.  JncUdon 
V.  NorthcotCf  £.  1746.   2  Atk.  436. 

28.  Tenant  in  tail  and  his  wife  join  in 
a  mortgage  of  the  husband's  estate,  by 
lease  and  release  and  fine;  the  proviso 
reserved  the  redemption  to  the  husband 
and  wife  and  their  heirs,  but  the  latter 
part  of  the  deed  declared  the  uses  of  the 
fine,  after  payment  of  the  mortgage- 
money,  to  the  husband  and  his  heirs. 
The  .husband  died:  Held,  the  husband 
w#s  solely  entitled  to  the  estate,  and  that 
the  wife  had  a  power  of  redemption  only   therefore,  the  term    is  in  a  proportion 


to  secure  iier  dower.  Jack$on  v.  Parker^ 
M.  1770.  Amb.  688. 

29.  Bill  by  a  widow  against  her  hus- 
band's heir,  for  dower.  Ordered  to  be 
retained  for  a  year,  to  try  her  right  at 
law.  The  heir  died,  then  the  widow 
established  her  right  at  law  against  her 
boiband's  devisee,  aud  died  :  whereupon 
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and  devisee  of  the  boir,  for  a  tbirdi 
pait  of  the  mesne  profits  to  the  time 
of  her  death,  which  was  ultimately  de- 
cieed*  Gartts  v.  Ct(rfts,or  Da}f  v.  XimaHf 
T.  1789.  2  Bro.  C.  C.  620. 

30.  Plea  of  a  purchase  for  a  valuable 
consideration  without  notice  of  marriagOi 
is  not  good  to  a  hill  for  dower,  it  being  a 
legal  title.  A  plea  of  purchase  without 
notice,  is  only  a  bar  to  an  equitable  claim, 
Williams  v.Laiabe,T.  1791.  8  Bro.  C« 
C.  264.  ; 

31.  A  purchaser  cannot  protect  him* 
self  against  a  claim  of  dower,  by  a  terni 
attendant  on  tbe  inheritance,  unless  ho 
has  procured  au  astignmeiiL  So  where 
a.  husband  had  a  power  of  appointment 
paramount  the  right  to  dower,  and  ia 
default  thereof  to  hivsolf  for  life,  remain- 
der to  his  right  heirs,  if  tbe  power  could 
have  effect,  yet  a  purchaser  taking  by  a 
conveyance  adapted  to  pass  the  interest 
in  the  estate,  as  a  limitation  of  the  fetj 
was  held  to  take  in  that  way,  and  not  by 
way.  of  appointment^  and  that  therefore 
be  was  subject  to  dower.  Maundrd  vi 
Maundrd^  T.  1802.  7  Ves.  667.  Vid€ 
Cox  V.  Cliamberlaioy  4  Yes.6Sl.  Eif0*^, 
lit.  Trusty  V. 

32.  At  law  all  terms  are  considered  as 
terms  in  gross,  and  therefore  without  re- 
gard to  the  purpose,  they  prevent  a  dow- 
ress frora  any  legal  benefit  from  recovery 
in  dower,  for  she  recovers  in  stay  of 
execution  during  the  term  ;  but  equity  re- 
gards tlie  purpose  for  which  the  term  is 
created  and  subsists,  and  if  only  for  the 
benefit  of  the  owner  of  the  inheritance^ 
it  is  considered  part  of  the  inheritance, 
not  absolutely  merged,  but  so  attendant 
as  to  accompany  it,  and  every  right  and 
interest  growing  out  of  it,  by  operation  of 
law  or  agreement.  It  is  not  therefore  to 
be  used  against  the  owner  of  the  whole  or 
any  part  of  the  inheritance ;  every  de- 
scription of  ownership  having  a  use  in 
the  term  commensurate  with  the  interest 
in  the  inheritance.     When  dower  arises' 


as  much  attendant  upon  that  interest  as 
during  t|ie  husband's  life  upon  the  inherit- 
ance, and  protects  it  against  either  heir 
or  purchaser.  S.  C.  ibid.  STT*  Et  vide 
Willoughby  ».  Wiloughby,  1  T.  R.  7rL 

33.  Upon  appeal  before  the  Ld.  Ch., 
his  Lordship  affirmed  the  order,  upon  the 
point  that  a  purcliaser,  to  avail  himselT  df 
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Vr  representatives  filed  a  bill  of  revivor  an  optstanding  terni  against  dowrr,.roitflft 
^d  supplement   against   tbe   executor  have  procured  aii  assignment,  or  at  least 
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a  declaration  of  trost,  or  have  got  posses- 
aion  of  the  deed  creating  the  term.  Maun* 
drel  ▼.  JUaundrel,  M.  1804.  IQ  Vea.  246. 
See  more  of  this  oBsej  post^  tit  Power j  v. 
Trusty  iv. 

34.  There  is  an  important  difference 
between  the  cases  of  dower  and  a  mesne 
incumbrnuce.  Ld.  itardwickc  has  laid  it 
down  generally  (a)  as  a  principle  he 
should  wish  to  see  establisbedy  that  legal 
titles  shonld  take  their  chance,  and  the 
court  would  not  interfere  Oven  to  pot 
dower  out  of  the  way.  He  also  lays  it 
down,  that  if  there  is  ncitice  in  the  case 
of  the  incumbrancer,  the  legal  title  can- 
not be  dealt  for,  and  his  Lordship  goes 
further,  that  a  trostee  having  notice  can- 
not deal  with  a  purchaser.  Then  the 
general  doctrine,  that  he  who  takes  from 
a  trustee  with  norice,  is  himself  a  trustee, 
introduces  a  difficult)*,  in  say  if  the  trustee 
liaving  an  estate  expressly  declared  to 
attend  the  inheritance,  is  a  trustee  for  all 
whd  have  interests  in  the  inheritance, 
IB  this  sense,  that  he  4s  a  trostee  for  the 
dowress,  and  also  for  him  who  has  the 
inheritance  subject  to  his  wife*s  dower 
Slaving  distmct  notice  of  her  right|  and 


the  purchaser  also  having  notice  of  It,  lie 
may,  by  a  simple  assignment,  create  an 
estate  not' subject  to  the  same  equiticS| 
though  only  a  transfer  to  another  tmatan 
to  attend  the  inheritance.  S.  C.  lO  Vea* 
261 .  Vide  (a)  Swannock  v.  Lifford,  A  mb. 
6.  Mr.  Eutler's  note  (105.)  U\  Cu.  Lit.  206. 
a.  2  Atk.  208.  nomine  Hill  e.  Adanos. 

35.  A  conveyance  td  such  uses  aa  A. 
shall  appoint,  and  for  default  of  appoint* 
ment  to  him  in' fee,  is  a  mode  used  la 
prevent  dower  S.  C.  ibid.  26S.  Vide 
Cave  a.  Holford,  9  Ves.  juo.  604.  (n.) 
3  Ves.  657.  4  Vea.  860., 

^6.  A.  was  seised  in  fee  of  estatea  let 
at  the  time  of  the  marriage,  upeo  leases 
for  lives,  which  do  not  expire  during  the 
coverture:  Held,  that  his  wife  is  not 
entitled  te  dower.  D^Arcy  v.  Biake^ 
E.  1805.  2  Sch.  &Lef.  387.  VideFarder 
n.  Dade,  4  Bro.  P.  C.  526. 

37.  Though  by  ainilogy  to  proceedinfs 
at  law,  costs  do  not  follow  a  decree  mereJj 
for  dower,  yet  on  a  vexatious  resistance 
the  widow  shall  have  her  costs.  Worgam 
V.  Ryder,  M.  1812.  1  Ves.  &  B«  20, 
Vide  Lucas  v.  Calcraft^  I  Bro.  C.  C.  134^ 
and  stated  la  aalis. 
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Bar.  (a)    fbt/efture,  (b)    Rdtase.  (c)    SatUf action,  (d)    Election,  (e) 


(a)  Bar. 

38.  The  law  pays  implicit  regard  to 
Iho  intent  of  the  party,  and  therefore, 
where  there  is  a  fine  by  way   of  render, 
there  shall  be  no  dower.     Baden  v.  E.  of 
Pembroke,  C.  1 688.  2  Vern.  58. 

39.  So,  where  the  husband  was  only  a 
trustee,  it  was  held,  that  the  wife  was 
barred  of  her  dower,  though  contrary  to 
Nash  V.  Preston,  (1  Cro.  IdL)  And 
such  was  said  to  be  the  constant  practice 
of  the  court.  Noel  v.  Jevon^  M.  1678. 
2  Freem.  43. 

40.  So,  where  A.  on  marriage,  settled 
a  portion  on  his  wife,  charged  on  his  own 
estate,  in  consideration  of  a  legacy  of 
3000/.,  to  which  she  was  entitled, 
chargeable  on  the  same  estate,  and  in 
h»  of  dowen  A.  died,  and  his  wife 
claimed  her  dower:  Held,  a  good  set- 
tlement to  bar  her  dosver,  according  to 
S1^  Han.  8.  c  10.    But  nlierei  in  cee- 


sideration  of  the  wife^s  fortuoej 
consisted  of  ckosee  en  action^  the  husband 
settled  an  estate  inadequate  to  such  for* 
tune,  and  the  degree  of  the  wife,  equity 
will  not  take  away  that  right  which  the 
law  gives  the  wife  to  her  chosee  en  acHom, 
6eys  V.  Pricey  T.  274a  9  Mod.  2ir. 
Barn.  117." 

41.  Though,  at  law,  a  jointure  apon  a 
woman  of  full  age  arould  not  bAr  her  of 
her  dower,  yet  the  statute  of  27  Heo.  8. 
c  10.  makes  it  a  bar,  and  a  jointure  will 
bind  an  infant,  and  preclude  her  from 
dower,  even  though  the  jointure  be  vnry 
inadequate  to  the  dower.  Harvey  v.  Aeh^ 
ley,  £.  1748.  3  Atk.  612.  E.  of  Bucks  r. 
Drury,  E.  lT62.  5  Bro.  P.  C.  57a  (T. 
iii.  492.)  4  Bro.  C.  C.  505.  (n.)  2  Eden 
39*  60.  etpoitf^t.  JotMittre,  very  folly. 

42.  But  the  court  requires  that  tlm 
intention  of  a  man  shall  be  plaitti  clear, 
aad  nneqttivneal,  te  bar  hia  wife  of  her 
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A>wer,  otherwiie  ^he  shall  not  even  be 
put  to  her  election.  Lawrence  v.  Law^ 
rmmee.T.  1717.  1  Bro.  P.  C.  '59ULtmon 
V.  LtmoHfT,  1718.  8  Vin.  366,  pi.  45. 
Ckarlts  r,  Atidnws,  T.  1725.  9  Mod. 
1 .')  1 .  Brt^ui  ▼.  Farryy  T.  1787. 2  Dick. 
685. 

43.  Therefore,  where  A.  settled  a 
jointure  on  his  wife  by  'articles  before 
marriage,  to  which  she  was  no  party,  it 
•hall  not  bnr  her  of  her  dower  ;  neither 
irin  a  devise  of  a  moiety  of  a  man's  estate 
to  his  wife  for  life,  after  payrnent  of  his 
debts,  &c.,  bift  she  ought  to  elect  whether 
she  would  insist  on  her  dower,  or  to  take 
finder  the  will.  Daly  v.  Lynth^  T.  I7l5. 
1  Bro.  P.  C.  538.  Neither  will  a  be- 
quest of  a  residue  of  a  persdnal  estate. 
Aryes  v.  Willis,  1  Ves.  230.  Nor  is  a 
settlement  of  a  leasehold  estate  before 
marriage,  in  lieu  of  dower,  a  bar  of  thirds, 
v^here  the  husband  had  no  real  estate. 
CresuftU  v.  Byron^  T.  1791.  3  Bro,  C.  C. 
S63. 

44.  A  widow  will  not  be  barred  of  her 
dower  by  a  testamentary  provision,  if  there 
be  not  a  clear  indication  of  the  testator's 
intention,  or  unless  some  other  disposi- 
tion of  his  property  would  be  dofeated  by 
the  widow's  taking  both.  The  testator's 
giving  all  his  real  and  personal  estate,  en 
trust,  In  the  first  place,  to  pay  such  pro* 
vision  to  the  wife,  is  not  of  itself  a  suffi- 
cient indication  of  such  intention.  Thomp' 
eon  V.  Nelson^  E.  1788.  1  Cox  447. 

45.  Neither  shall  a  wife  be  barred  of 
her  dower,  where  she  joined  her  husband 
in  a  mortgage,  and  levied  a  fine,  in  con- 
fidence of  an  agreement  that  she  should 
have  the  redemption  of  the  mortgage, 
and  the  husband  afterwards  mortgaged 
the  estate  again.  Dolin  v.  Coltman^  H. 
1684^  1  Vern.  294. 

4(S;  Nor  is  the  settlement  of  an '  estate 
made  on  the  marriage  of  a  female  infant, 
ih'st  to  the  use  of  the  husband's  mother 
for  life,  remainder  to  the  husband  for 
life,  with  Remainders  over,  in  bar  of 
dower  ;  for  the 'mother  might  survive  the 
husfiand  (as  in  this  case  she  did.)  The 
wife  ma]^' therefore,  elect  to  take  either 
the  provision  nnder  the  settlement,  or 
her  dower.  Carmthere  v.  Caruiherey  H. 
1 794.- 4  Bro.  P.  C.  500. 

47;  Neither  shall  the  debts  er  engage-' 
meiits  ef  the  hosbaDd,  in  their  conse- 
quences', deprive  the  wife  of  her  dower. 
TbereibPe,  where  a  man^s  lands  were  se* 
qiMlm^  bafore  marriage,  and  he  died 


afterwards,  the  dower  of  his  wife  shall 
attach  upon  his  lands.     Anon.  H.   1682. 

1  Vern.  118.  Uiwvernty  Call.  r.Faxcrofi^ 
£.  168S.  ibid.  166. 

48.  So  where  A.  devised  lands  to  his 
executors  for  payment  of  debts,  remain*  ' 
der  to  his  son  in  tail,  and  the  son  mar^ 
ried,  and  died  before  the  debts  were 
paid,  the  estate  in  the  executors  is  ooly  a 
chattel  interest,  and  shall  not  hinder  the 
son's  wife  of  dower.  But  her  dower 
cannot  commence  in  possesion,  nor  can 
damages  be  recovered  for  detaining  it, 
but  from  the  time  of  the  debu  being 
paid.     mUhnu  ▼.  HUcUne,  M.  1700. 

2  Vern.  404. 

49*  A  provision  previous  to  the  mar* 
riage  of  a  ibmale  infant,  in  bar  of  dower 
and  thirds,  if  precarious  and  uncertain, 
as  that  the  personal  estate  shall  go  ac- 
cording to  the  custom  of  London,  does 
not  bar  her.  Smiih  v.  Smith,  H.  180a 
SVes.  189. 

50.  Estates  Were  purchased  out  of  a 
partnership  fund,  but  convoyed  to  one 
partner  under  a  specific  agreement  that 
the  estate  should  be  his,  and  be  be  a 
delkor  for  the  money.  The  widow  of 
that  partner  had  her  dower  established  . 
against  the  assignees  under  a  joint  com- 
missh>n  of  bankruptcy  against  both. 
S.C. 

(b)  Forfeiture. 

51.  If  a  wife  elopes,  and  lives  In 
adultery,  she  forfeits  her  dower,  by  the 
statute  of  Westminster,  c.  24. ;  but  there 
is  no  statute  indicting  the  like  forfeiture 
of  the  husband's  tenancy  by  the  curtesy. 
Sydney  v.  Sydney^  £.   1734.     3  P.  W. 

276. 

52.  By  an  Irish  statute,  6th  Ann.  a 
woman  by  subtle  means  or  secret  insinu- 
ations or  delusions,  threats  and  menaces, 
prevailing  on  the  son  and  heir  apparent 
of  any  person  having  lands  of  the  yearly 
value  ef-50/.,  or  personal  estate  of  the 
value  of  500?.,  to  marry  her,  is  rendered 
incapabfo  of  demanding  any  dower  or 
thirds,  or  other  interest  oat  of  the  real  or 
personal  estate  of  her  husband.  This  ba- 
ing  iti  nature  of  a  penal  statute,  most  be 
construed  strictly,  and  therefore  when  it 
is  pleaded  to  a  writ  of  dower,  the  jury 
must  expressly  find  that  subtle  means,  &e« 
were  used,  for  they  are  not  to  be  pie- 
sumed  from  the  circumstances  of  the  mar- 
riage being  private,  without  the  fathar'a 
consent.  Kmt  ▼.  WUtby^  £•  1788.  4 
Bro»  P,  C.  862. 
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(c)  Rdeau. 

53.  A  mother  having  a  right  to  dower, 
released  it  to  eacourage  her  son's  mur- 
riage,  and  showed  the  release  to  his  ia- 
lended  wife  aod  her  relations.  Tfiis  re- 
lease shall  bind  the  mother,  though  ob- 
tained by  fraudulent  suggestion.  BeoerUy 
V.  JBeverUy,  H,  lG90.    2  Vern.  133. 

54*  A  legacy  given  to  a  wife  in  con- 
sideration that  sho  release  her  dower, 
ihaU  be  preferred  and  be  paid  in  average, 
iV>r  by  releasing,  her  dower,  she  becomes 


(e)  Ekction. 
60.  Where  a  wife  has  two  provaaimm 
in  her  view,  as  a  legacy  under  her  lm»» 
band*8  will,  and  her  dower,  she  ahati  ia 
most  cases  be  put  to  bejr  election.  Tfaer** 
fore  where  A.  devised  a  rent^bai^  oot 
of  his  real  estates  to  his  wife  durjng  ber 
widowhood,  the  wife  shall  elect  to  take 
nnder  the  will,  or  her  dower,  but  her 
election  shall  not  be  determined  till  sh^ 
knows  which  is  roost  to  her  advantage^ 
Arnold  v.  Kempsiead^  T.  1764.    Aasb. 


a  purchaser.    Burndgt  v.  BradfU^  T.  1 46G.  2  Eden  236.  and  the  editor's  notea. 


1710.  1  P.  W.  127.  Blower  v.  Mor- 
ret,  2  Yes.  240.  And  so,  though  the  le- 
gacy exceeds  the  value  of  the  dower. 
Davenhill  v.  Fletcher,  Amb.  244. 

^b.  A.  mortgagor  in  fee  died,  and  the 
mortgilgee  bought  in  his  widow's  right  of 
dower.  The  heir  of  the  mortgagor  shall 
have  the  benefit  of  it  on  redemption,  for  a 
mortgagee  is  only  a  trustee  for  the  mort- 
gagor after  the  money  is  paid.  Baldwin 
v.  Bani9ter,  E.  1718.     3  P.  W.  237. 

(d)  Saiisfaciion. 
36^  A.  devised  lands  in  trust  to  pay 
dao-third  of  the  rents  to  his  wile,  in  satisr 
faction  of  dower,  till  his  son  attained  21. 
The  wife  died  and  then  the  sod  died 
under  21.  Decreed,  tba  administrator 
of  the  wife  shall  have  her  third  of  the 
rents  till  such  time  as  tbe  tm  would  have 
atUioed  21.  Coaiti  v.  NeedaMy  T.  1668. 
2  Vern.  65. 

57.  Devise  of  lands  to  a  wife  who  was 
ootitled  to  dower  is  no  bar  of  dower,  but 
a  voluntary  gift,  unless  expressly  said  to 
be  in  satisfaction  of  dower.  Hitchen  ▼. 
Hitcken^  M.  1700.  Pre.  Ch.  133. 

58.  A  hosband  in  bis  life-time^  gave  a 
bond  in  trust  to  secure  to  his  wife  400/., 
in  case  she  survived  :  parol  evidence,  to 
show  it  was  intended  (a  lien  of  dower, 
and  that  the  wife  acknowledged  it  to  be 
ao,  cannot  be  allowed*  Tiaasy  v.  STiafiey, 
M.  1743.  3  Atk*  8. 

59.  Settlement  before  marriage  of  tbe 
Yrife^s  fortone  pn  benelf,  with  a  cove- 
jmnt  by  the  husband  to  pay  6000^.  to 
4ni«teei  three  months  after  bis  death,  in 
frosty  if  the  wife  shonld  sarvive  and  have 
so  isaoe  (which  was  the  event)  to  pay 
idOO/«  to  her  for  life.  She  is  entitled  to 
diiwer,  and  her  share  ander  the  sutote 
of  distfibatioB  is  no  satis&ctioa  of  the 
aoveaant.  CmcA  v,  flflraeiM.  H.  1799. 
4Ves.39h 


Vidt  ttiam  Villareal  v.  Lord  Oalway,  T. 
1769.  Arab.  682.  S.  P.  and  ioaea  w. 
Collier,  ibid.  730.  which  is  a  stroogar 
case  to  S.  P.,  for  the  tesutor  there  ex- 
pressed  himself  so  as  to  exclude  all  idea 
of  dower.  In  Boynian  v.  Baynion^  £• 
1785.  1  Bro.  C.  C.  445.  S.  P.  was  de* 
termined,  and  it  was  there  said,  that  io 
these  cases  of  election,  the  court  doea 
not  go  upon  any  calculation  of  the  con>» 
parative  value  between  tbe  legacy  and 
the  dower. 

61.  But  a  widow  cannot  be  potato  her 
election  unless  by  express  declaration  or 
necessary  inference,  arising  Irom  tbe  in- 
consistency of  her  claim  with  tbe  dis* 
position  of  her  husband's  will.  Prenci 
V.  Davin^  T.  1795.  2  Vcs.  ion.  572. 
Strahan  v.  Suitony  M.  1796. 3  Yes.  249- 
Greatorexv,  Carey,  6  Ves.  6 1 5. 

62.  ]«  S.  made  a  settlement  on  bis 
wife  for  life,  in  bar  of  dower,  and  died^ 
having  devised  lands  to  trustees  for  pay« 
inent  of  his  debts,  but  the  trustees  re« 
fused  to  act,  and  a  creditor  took  oat  adm^ 
nistration.  Upon  his  bill  for  an  account^ 
tbe  widow  insisted  on  waiving  the  settle^ 
ment,  and  claiming  her  dower.  Sed  noa 
allocatur^  for  that  would  be  to  let  in  tba 
heir,  to  the  prejudice  of  tbe  creditors. 
Decreed,  that  the  wife  should  take  a  lifa 
estate  under  tbe  settlement,  but  should 
assign  it  over  in  trust  for  the  creditors^ 
who  should  convey  to  her  a  third  unio« 
cumbered,  for  her  dower.  Jfifii  v.  Edon^ 
£.1722.    10  Mod.  487. 

63.  A  fenu  in&nt  bavfag  ft  Joiafara 
made  on  bee  before  marriage,  may,  whaa 
of  age,  elect  to  abide  by  Jt  or  aol,  nolMa 
after  her  coming  of  age  she  aateia.  A» 
account  ia  this  case,  wai  first  directed  of 
the  real  estate,  aod  then  that  aha  shoaU 
elect  jolatora  or  dower.  Cray  v.  IVtOti^ 
T,  1734*    2  Eq.  Ab.  389.  pl>  Vf. 
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<t4.  Where  testator  has  given  his 
Widoir  an  aonuitjr  (charged  on  an  estate 
^f  nhkh  she  would  be  dewable^)  she 
Ittust  elect;  but  the  acceptance  of  the 
annuity  for  three  years  does  not  deter* 
mine  her  election.  Wake  v.  Wakty  £. 
1791.  3  Bro.  C.  C.  255.  1  Ves.  jun.  335. 
JEt  vide  Jooes  o.  Collier,  Amb.  790.  Ar- 
Hold  V.  Kempsteady  2  Eden  836.  et  tmUj 
pL  69.  Bed  vide  Pearson  v.  Pearson,  1 
Bre.  C.  C.  S91.  Foster  v.  Cook,  3  Bro. 
C,  C.  347. 

65.  Where  a  devisee  dies  in  the  life* 
time  of  the  devisor,  and  the  estate  de- 
scends, the  devisor's  widow  bein^  entitled 
by  the  wilt  Co  a  provision  in  bar  of  dower^ 
must  elect.     Pickering  v.  Ld*  Stamfardf 

E.1797.    3Ves.  337. 

66.  Bat  in  sonse  cases  the  wife  shall 
Jbave  the  benefits  intended  for  her  by  her 
Jinahand,  and  her  dower  also.  .As  where 
Ji»f  previous  to  his  marriage,  covenanted 
t0  secure  to  his'^vifean  annuity  of  1000/., 
isaningottt  of  lands,  for  her  jointure,  and 
In  bar  of  dower,  and  .the  marriage  was; 
tiftd,  and  A.  by  will  devised  to  his  wife 
certain  parts  of  his  real  and  personal  es- 
tate, of  considerable  value :  Held,  that 
sfae  was  entitled  both  to  the  estates  de- 
vised and  to  her  annuity,  for  that  the  one 
was  Bot  intended  as  a  satisfaction  for  the 
other.  Brt)9gki^a  v.  tirringt<m,  £•  1773. 
7  Bro,  P,  C.  12. 

67-  And  so,  though  the  estate  devised 
be  larger  than  the  dower,  yet  she  shall 
have  both.  GW^mi  v.  ^Tancacib,  M.  1742. 
2  Atk.  427. 

63.  So  where  A.  by  will,  taking  no  no- 
tice of  his  wife's  right  of  dower,  made  a 
^ovision  for  her  out  of  his  personal  es- 
tate, by  way  of  residue.  This  is  no  bar 
by  inaplicntion,  nor  does  the  claim  of 
dower  break  in  upon  the  will,  and  as  a 
sesidae  it  is  stronger,  for  it  is  an  acci- 
denul  benefit  the  testator  might  intend, 
in  addition  to  the  dower.  AyrcM  v.  WU- 
lie,  E.  1749.     I  Ves.  230. 

69*  So  wliere  a  man  gives  his  wife'  an 
annuity,  and  then  bequeaths  all  his  sub- 
stance to  his  trustees  for  payment  of  his 
debts,  it  is  not  such  a  direction  as  shall 
deprive  his  wife  of  her  dower,  or  force 
her  to  elect,  for  her  title  Is  paramount  to 
Ae  will.  Foster  v.  Cook,  T.  1791.  3 
Bro.  C,  C.  347. 

70.  A.  seised  in  fee,  deirised  his  house 
to  his  wife  for  life,  at  a  rent  below  the 
real  value,  she  keeping  the  same  in  re- 


pair, and  not  alienating  it,  except  to  tfao 
persons  in  remainder.  A.  then  devised 
the  residue  of  his  estate,  together  with 
the  remainder  after  the  death  of  his  wile 
to  B.  in  fee :  Held,  that  the  wife  electing 
to  uke  the  hoiise  under  the  will  cannot 
have  dower  thereout,  but  she  b  entitled 
to  dower  out  of  the  residue  <^  the  estates. 
JBirmingham  ▼.  SSrwan,  T.  1 W5.  2  Sch. 
ft  Lef.  444. 

'  7U  The  foundation  of  the  role  of  elec- 
tion is,  that  a  person  cannot  accept  nod 
reject  the  same  instrument,  and  this  rule, 
which  is  applicable  to  dower,  and  Is  a  rale 
both  of  law  and  equity,  equally  applies  to 
every  species  of  instrament,  whetner  deed 
or  will.     &  C.  ibid«  449,  450. 

72.  At  law,  if  a  recovery  he  had  in  a 
writ  of  dower,  and  the  wife  claim  a  pro- 
vision made  iin  lieu  of  dower,  she  shall  be 
barred.  &  C.  ibid.  451.  Et  vide  Gos- 
lings. Warbttrton,  Cro.  Elie.  123.  5  Bro^ 
P.  C.  570.  (fo.  ed.)  2  Bro.  P.  C.  492, 
(8vo«  ed«) 

73.  As  the  right  of  dower  is  in  itself  a 
clear  legal  right,  an  intent  to  exclude 
that  right  must  be  demonstrated  by  ex- 
press words,  or  by  clear  and  manifest 
implication,  and  in  order  to  exclnde  thai 
right,  the  instrument  must  contain  soma 
provision  inconsistent  with  the  assertmi 
of  the  right  to  demand  dower.  &  C* 
ibid.  452,  453.  Vide  etiam  Hitchea  ▼« 
Hitcheo,  Pre.  Cfa.  132.  VUlai^ai  v.  Gid- 
way,  Amb.  682«  Lawrence  v.  Lawrenosip 
2  Vero.  365.  Arnold  v.  Kempstcad,  2  * 
Cden  236.  Strahan  e.  Sutton,  3  Ves* 
249*  Ld.  Dorchester  9.  £•  of  Elfingham* 
Coop.  319. 

74.  Various  are  the  anthorities  against 
putting  the  widow  to  her  election  in  sudi 
cases,  as  Hitchen  e.  Hitcheo,  sup^ 
Lawrence  v.  Lawrence,  sup.  I  Bro. 
P.  C.  591.  Leman  v«  Leman,  8  Vin, 
366^  p).  45.  Charles  r*  Andrews,  9  Mod. 
151.  lucledon  o«  Northcote,  3  Atk.  436. 
Pearson  0.  Pearson,  1  Bro.  C.  C.  292. 
Thompson  v.  Nelson,  I  Cox  447*  Foster 
V.  Cook,  3  Bro.  C.  C.  347.  Middleton 
V.  Cater,  4  Bro.  C.  C.  409-  French  r. 
Davis,  2  Ves.  jun.  572.  Strahan  v.  Sut- 
ton, 3  Ves.  249.  Greatorex  v.  Carey,  6 
Ves.  615. 

75.  A  widow  shall  not  be  put  lo  her 
election  between  her  dower  and  her 
jointure  under  her  busband^s  will,  till 
she  has  ascertained  the  extent  of  each, 
and  as  to  the  testato r*s  genetal  expression 
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of  ^*  my  ettate"  io  his  will,  that  does  not 
necoMarilj  exteod  to  dower.  Chalmers 
▼.  Sionij  G.  1813.    2  Ves.  &  B.  122. 

76.  Testator  devised  ail  his  real  and 
personal  estate  to  trustees,  io  trust  as  to 
a  freehold  house,  for  his  wife  for  life, 
and  he  also  directed  an  annuity  to  be 
paid  to  her,  and-  another  to  his  daaghter, 
—his  daughter  to  have  also  the  occupa- 
tion of  freehold  house  for  her  life.  The 
wife  claiming  dower, ^nnst  be  put  to  her 
election  {  for  by  the  devise  of  the  house 


and  AdwuoMwremtni. 

to  his  daughter^  testaler  shciwa4  m 
intent  that  the  trustees  should  take  af 
interest  in  the  house,  which  would  ex* 
elude  the  widow's  dower,  and  the  same 
intention  must  necessarily  be  applied  to 
the  whole  estate,  -  which  passed  by  the 
same  devise*  Miatt  v.  Brain,  H.  181*;. 
4Madd.  119. 


Where  a  feme  covert  shall  elect,  vidt 
antCj  tit.  Baron  and  Feme^  sect.  <•  Vide 
etiamp  tiu  EluUonfposU 
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77.  Equity  will  relieve  against  a  frau- 
dulent assignment  of  dower  by  the  she- 
riff. Hoby  V.  Hoby,  H.  1683.  1  Vern. 
218. 

78.  The  want  of  a  foriAal  assignment  in 
dower  is  nothing  in  equity,  for  the  right 
in  conscience  is  the  same,  and  where  an 
heir  brings  a  bill  against  iiis  mother  for  an 
a(:count  of  profits,  it  is  most  just  that 
equity  should,  in  the  account,  allow  a 
third  for  the  right  of  dower.  D.  of 
Hamilton  v.  Ld,  JUohun,  E.  1710.  1  P. 
W.  122. 

79.  A.  died  seised  of.  lands,  which  de- 
scended upon  B.  and  C.  in  coparcenary. 
B.  died  before  recovery  of  rent  or  parti- 
tion made,  and  his  widow  brought  a  bill 
to  have  her  dower  assigned,  and  to  have 
all  the  title  deeds  from  C,  which  the 
court  thought  reasonable,  for  A.  having 
died  defere  recovery  or  partition,  she 
could  not  prove  seisin  in  him  without 
the  deeds.  Moore  r.  Black,  T,  17^5. 
Ca.  temp.  Tfklb.  126. 

80.  The  court  decreed  dower  to  be  as- 
signed in  Megott  v,  Megott^  174?,  2 
Dick.  794. ;  and  in  Ooodenough  v. 
Oondenoughy  H.  1772.  dower  was  de- 
creed to  be  allotted,  to  bo  set  out  by  the 
master,  and  the  dowress  to  be  let  into 
possession. 

81.  In  castes  where  there  is  an  appor- 
tionment of  dower  by  consent,  not  by 
writ,  costs  are  not  to  be  given    unless 


previous    questions  are  raised,   and  the 
party  is  litigious.     But  in  a  writ  of  dower 
on  an  assignment  of  dower,  no  costs  are 
^iven,    unless   there    be  a  deforcement^ 
when  the  statute  of  Gloucester  gives  da* 
mages  ;  or  where'  there  ,are   collateral 
circumstances,   as    where  dower  is  de* 
manded  upon  a  feoffment  or  other  title. 
iMcas  V.  Calcrafty  E.  1782. 1  Bro.  C.C. 
1 34.     Vide  Worgan  e.  Ryder,  I  Ves.  & 
8.20^ 

82.  Bill  to  have  dower  assigned,  hot 
no  impediment  shown  to  a  recovery  at 
law.  Demurrer,  for  want  of  equity, 
over-ruled,  for  plaintiff 's  title  being  ad.- 
mitted,  there  is  nothmg  to  try  at  law.*^ 
Mundy  v.  Mundy,  E.  1793.  4  Bro.  C 
C.  ?94. 

83.  Upon  a  bill  for  an  assignment  of 
dower,  and  an  account  of  the  arrears,  the 
question  was,  from  what  time  the  ac- 
count  should  be  given,  12  years  having 
elapsed  before  the  bill  filed  ?  Per  M.  R. 
The  widow  is  firimm  facie  entitled  from 
the  time  her  title  accrued,  and  it  »  upon 
defendant  to  show  why  he  should  net  have 
it.  Sometimes  a  question  arises,  whether 
the  account  shall  be  carried  back  to  the 
time  the  title  accrued,  though  barred  at 
law,  as  iir  Dormer  v.  Fortescne,  (2  Atkl 
282.  3  Atk.  120  His  Honour  de^ 
creed  the  account  from  the  death  of  the 
husband.  0/teer  v.  Rickardumf  M.  1803. 
9  Ves.  222. 
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S4.  Where  Itnd  was  mortftaged  for 
lecoring  an  annual  payndeot  of  20/»  to  a 
widow,  in  satisfaction  of  dower,  this  an- 
nual' payment  being  secured  out  of  land, 
ought  to  answer  taxes  as  the-  land  does; 
but  -if  the  tenant,  in  his  payment  ef  the 
annuity  to  the  widow,  omits  to  deduct 
for  taxes,  he  shall  not  make  her  refund  in 
equity.  Atwood  v.  Lampreyj  M.  1719. 
3  P.  W.  1«8.  (n.) 

S6.  A.  devised  lands  to  trustees  to  pay 
out  of  the  rents  90/.  psf  ann,  to  his  wife 


for  life,  without  deduction,  in  salisfactidt 
of  her  dowef.  There  shall  he  an  allow* 
ance  for  land-tax,  for  this  devise  must 
be  considered  as  a  rent  charge.  Qteen  v* 
Marjfgold^  M.  1727.  8  Vin«  Ab.  411. 
pi.  3* 

86.  Equity  will  not  give  interest  on 
the  arrears  of  an  annuity  secured  by 
bond,  and  accepted  by  the  widow  in  bar 
of  dower,  nor  in  any  case  on  arrears  of 
dower.  Tew  v.  Wmierion.  C.  1793« 
8  Bro.  C.  C«  499»  1  Yes.  jun.  451. 
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Of  the  Parson  or  Rector.     Government  of  his  Churchy  and  herein  of  ihi 

Canons  of  the  Church  made  by  the  Convocation* 


1.  A  parson  impropriate  shall  not 
have  the  nominatitin  of  a  vicar.  Mallit 
V.  Triggy  E.  1682*  1  Vern.  42* 

2.  No  writ  de  eautione  admitianda 
ought  to  issue  till  affidavit  filed,  that  the 
Bishop  has  refused  to  adroit  of  caution. 
Archbp.  of  York  v.  — — ,  H*  1682. 
1  Vern.  119. 

3.  An  impropriator  of  small  tithes  is 
bound  to  maintain  a  priest,  where  there 
is  no  vicarage  endowed,  and  in  such  a 
ease  the  king  may  assign  to  the  curate 
such  a  proportion  of  the  small  tithes  as 
iie  thinks  nt ;  but  otherwise,  where  there 
is  an  endowment^  though  never  so  small. 
BoHsejf  V.  Zee,  E.  1684.  t  Vern*  247. 

V0I..L  79 


4.  A  bill  will  not  lie  to  be  quieted  iH 
possession  of  a  pew,  though  plaintiff  had 
a  decree  before  the  ordinaiy  for  it,  fot 
the  court  cannot  examine  whether  the 
bishop  has  done  right,  nor  Will  his  decree 
bind  his  successors.  Aakir  v.  ChUdf  E. 
1691.  2  Vern.  226. 

5.  A.  seised  of  the  Uiatior  atid  patroU'* 
age  of  W.  by  ^ill,  gave  a  rent-charge  and 
the  right  of  nomination  to  the  churchi 
which  was  a  donative^  to  six  trustees, 
who,  when  reduced  to  three,  were  to 
choose  others.  B«  the  only  silrviving 
trustee,  assigned  his  trust  to  oihers,  who 
nominated  to  the  church :  Held,  that  th^ 
assignees  of  the  surviving  trustee,  and  net 
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Of  the  Parson  or  Rector. •^Govemmmt  of  ki$  Ckurek^  t^c* 

the.  owner  of  the  manor,  had  a  right  to  \  for  any  purfKise,  but  if  lie  ^niba  it  up^  it  ii 
nominate.  AU.  Oen.  v.  Fioyer,  H.  1716.  |  waste.  Strachy  v.  FraneiSf  M.  1741.  2 
2  Vcrn.  748, 

6.  Building  and  endowing  a  charch 
originally  entitled  the  patron  to  the  pa- 
Ironage,  but  an  impropriator  of  a  parish 
has  no  right  to  nominate  a  preacher  to 
every  chapel  within  the  parish ;  it  would 
be  a  hardship  should  he  be  bound  so  to 
dO|  neither  ougfal  it  to  be  at  his  election. 
A  man  may  build  a  private  chapel  for 
himself  and  familyi  or  for  himself  and  his 
neighbours,  but  that  will  not  give  the 
parson  a  right  to  nominate  his  preacher. 
Herbert  v.  Dean  d"  Chap,  of  fFeetminsterf 
H.  1721.  I  P.  W.  774. 

7*  The  parson  is  a  corporation  for 
taking  land  for  the  benefit  of  the  church, 
as  the  churchwardens  aro  for  personal 
things.  Ait.  Oen.  v.  Roper,  H.  1722. 
2P.  W.  125. 

8.  The  canons  of  1603  not  being  con- 
firmed by  parliament,  do  not  prcprio 
vigore  bind  the  laity,  and  there  is  no  ca- 
non since  1603,  which  can  bind  a  lay- 
roan,  though  made  in  full  convocation. 
The  clergy,  however,  are  bound  by  ca- 
nons confirmed  by  the  king  only,  though 
the  confirmation  of  parliament  is  neces- 
aary  to  bind  a  layman.  Yet  canons  that 
have  been  allowed  by  general  consent, 
within  the  realm,  and  are  not  repugnant 
to  the  laws,  shall  still  be  in  force  as  the 
king's  ecclesiastical  laws.  The  necessity 
of  parliamentary  confirmation  to  bind  the 
laity,  has  existed  ever  since  the  reforma- 
tion. Middieton  ▼•  Crofie^  M.  1736.  2 
Atk.  650.  (Append.)  Ca.  temp.  Hardw. 
57.  2  Stra.  1056.  2  Barn.  B.  R.  S51.  2 
Kel.  148.  Vide  post  J  tit.  Jn/aitt,  vii.  Mar- 
riageyvW. 

9.  Though  the  canons,  which  have  not 
the  authority  of  parliament,  are  not  binding 
on  laymen,  yet  they  _are  prescriptions  to 
ecclesiastical  courts,  and  to  clergymen ; 
therefore  a  clergyman  who  marries  a 
couple  out  of  the  parishes  in  which  the 
man  and  woman  reside,  Is  liable  to  pen- 
alties, for  the  canons  must  be  pursued 
with  the  utmost  exactness,  by  ecclesiasti- 
cal persons.  More  v.  Morfij  E.  1741.  2 
Atk.  158. 

.  10.  A  rector  may  cot  down  timber  for 
the  repairs  of  the  parsonage-house  or 
;4ihaocei,  but  not  for  any  common  pur- 
.flpfe,  and  he  is  entitled  to  botes  for  re- 
pairing barns  and  out-houses  belonging 
.to  the  parsenage..  If  it  is  the  custom  of 
4he  country,  he  may  cut  down  underwood 


waste.     Strachy  v* 
Aik.  217. 

11.  Reading  prayers  or  a  seniioii  to  a 
private  family,  is  not  performiocr  divine 
service.  Divine  service  is  an  •xpression 
ofien  used  in  acta  of  parliameoty  vfaich 
direct  the  readings  of  proclamations  after 
divine  service*  Trd^ec  v.  Keithj  H.  1742. 
2  Atk.  499. 

12.  A  parson  can  neither  preach,  aid- 
minister  the  sacrament,  or  celebrate  mar^ 
riage,  without  the  bishop's  license,  thoogh 
such  a  license  is  not  necessary  for  every 
particular  case,  but  a  bishop  may  sus- 
pend a  minister  wholly,  if  he  is  irregular, 
till  he  submits  to  perform  his  duty  pro- 
perly. S.  C. 

13.  If  an  incumbent  in  possession  of 
above  8/.  per  ann.  in  the  king's   books, 
accepts  a  second  living  under  that  Yalue, 
it  is  an  absolute  avoidance  of  the  first, 
and  if  he  possesses  one  under  that  value, 
aud  takes  a  second  without  a  dispensatioo, 
the  first  is  void  at  the  electioo  of  the  pa- 
tron. Boteler  v.  AilingtoB,  E.  1746.    3 
Atk.  455. 

1 4.  That  a  ^tcare  impedit  cannot  tssne 
aAer  six  months,  where  a  parson  has 
been  presented  to  a  living,  by  one  who 
has  not  a  right,  is  a  rule  very  proper  to 
be  adopted  iii  equity,  because  it  is  the 
general  one  that  equity  follows  the  law, 
whether  originally  a  resolution  of  the 
common  law,  or  introduced  by  statute. 
The  statute  of  Westminster  (13  Edw.  1. 
c.  5.)  was  intended  .to  secure  the  peace  of 
the.  church,  and  being  considered  as  a 
statute  of  limitation,  it  is  a  bar  of  an 
equitable  as  well  as  legal  right,  and  there- 
fore a  plea  of  plenarty  of  six  months 
and  upwards  will  be  allowed.  S.  C.  Et 
vide  Gardener  v.  Griffith,  2  P.  W.  404. 

15.  A  bill  lies  in  the  name  of  a  chap« 
lain  or  curate,  to  establish  his  right,  but 
not  an  information  in  the  name  of  the 
Att.  Gen.  unless  for  charities,  .as  aog* 
mentatit>ns  of  vicarages  are.  Brereiom  r. 
TamberlaneyT.  1752.  2  Ves.  426. 

16.  A  perpetual  curacy  or  chapel  has 
all  sorts  of  parochial  rights,  as  a  clerk, 
wardens,  &c.  the  right  of  performing  di- 
vine service,  baptism,  sepulture,  Sec*  and 
the  curate  has  small  tithes  and  surplice 
fees  ;  bu^  chapels  of  ease  are  merely  ad 
IMtum,  and  have  no  parochial  rights; 
therefore,  on  the  union  of  the  two  pa* 
rishes,  one  is  frequently  deemed  the  pa- 
rish cborch^  and  the  other  as  a  parochial 
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G€R.  ▼.  BrerttWj  T.  1752.  2  Yea.  425. 
427. 

17.  The  right  to  nomioate  to  a  chapel 
of  ease  is  in  the  vicar  of  the  mother 
charch,  though  tlie  chapel  was  erected 
and  endowed  with  lands  bj  the  lord  and 
fr«eholders-of  a  manors  and  though  the 
right  of  nomination  was  given  bj  the 
archbishop  in  his  deed  of  consecration  to 
the  inhabitants,  declaring  that  the  vic&r 
had  no  right  to  nominate.  The  inhabi- 
tanU  bad  repaired  the  chapel  and  nomi- 
■ated  for  90  years;  yet  held,  that  the  rec- 


agreement  between  the  patron,  parson, 
and  ordinary,  and  then  only  on  a  com* 
pensatien  made  to  him ;  for  prescription 
presupposes  an  agreement  by  deed,  and 
not  by  parol.  jDtxos  v,  KarrskaWj  E^ 
1766.  Amb.  528, 

18.  The  Dean  of  St.  Paul's  is  not  one 
of  the  wuignateM  (a  great  man)  mentioned 
in  the  stat.  37  Hen.  8.  c.  12*  s.  16.  where 
residence  (vis.  the  Deaneiy  House)  shall 
be  exempted  fit>m  tithe.  Warden  and  Co- 
noftj  V.  Dean  of  8i.  PauPs,  T.  1817. 
4  Price  77. 
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Of  the  Panon,  as  an  individual  Member  of  the  Community* 


t9.  It  seems  that  a  clergyman,  if  he 
will  trade,  may  be  a  bankrupt,  and  the 
statute  of  21  Hen.  8.  will  not  exempt  him, 
for  he  cannot  take  advantage  of  the  breach 
af  one  law  to  excuse  himself  from  the 
breach  of  another.     Exp*  Meymot^  M. 

1747.  1  Atk.  196. 

'  20,  An  agreement  in  1800,  for  a  lease 


of  a  farm  to  a  clergyman  for  the  purpose, 
of  occupation,  is  void  under  the  statute 
of  21  Hen.  8.  c.  IS.  But  whether  a 
clergyman  buying  a  lease,  as  property,  or- 
taking  it  by  devolution  of  law,  as  next 
of  kin,  &c.  is  within  that  statute,  the 
court  will  not  determine.  Morris  v.'  Pres- 
toH,T.  1802.  rVes,  556. 
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Advowson^     Right  of  Presentation, 


21.  A  grant  of  the  next  avoidance  to 
one  without  his  privity,  held  a  resulting 
trast  for  the  grantor,  no  other  trust  be- 
iag  declared*  D,  of  Norfolk  v.  Browne, 
H»l697.  Preach.  80. 

22.  A  manor  with  an  advowson  appen- 
dant was  in  mortgage  when  the  church  be- 
came vacant.  The  mortgagor  shall  be 
present  unlesa  he  be  foreclo8^,and  if  the 
church  became  vacant  pending  a  suit  to 
foreclose,  though  defendant  has  no  bill, 
the  court  will  restrain  plaintiff  from  pro- 
ceeding by  quare  impedit.  As^^st  v. 
DawUng,  M.  1700.  2  Vern.  401.  Vide 
Jory  9.  Uoz,Pre.Cb.  71.  accurately  stated 
from  the  register  book  in  a  note  to  2d  ed. 

23.  The  mortgagee  of  a  manor  and  ad-*, 
vowson  was  in  possession  when  the  mort- 
gegor  made  a  simoniacal  presentation  of 
A.  who  was  rejected  by  the  bishop.  The 


mortgagor  and  mortgagee  then  joined  in 
presenting  B.— 43.  got  the  title  of  the 
crown,  aiui  brought  an  information  to  re- 
move the  mortgagee's  title,  that  it  might 
not  be  set  up  at  law,  which  the  court  de^ 
creed.  Ati*  Oen.  v.  Mesketkj  or  SudeUy 
C.  1706.  2  Vern.  549.  Pre.  Cfa.  214. 

24.  If  an  advowson  only  be  mort- 
gaged, and  the  living  becomes  void,  it 
seems  the  mortgagee  shall  present,  espe- 
cially if  it  be  so  expressed  in  the  deed  as 
pari  of  the  agreement.  But  where  one 
mortgaged  a  manor  with  an  advowson 
appenibnt,  and  the  church  became  void, 
the  mortgagee,  thoughjn  possession,  shall 
not  present  till  the  mortgage  ia.  fore« 
closed,  and  the  mortgagor  must  brin|^  his 
bill  within  six  months,  as  in  quare  tmps" 
da.  Gardens  v.  OriiUh,  H.  1726.  2  P. 
W,  403»     Affirmed  in  Parliament,  vide 
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9  Ack.  559*  Vide  tHam  Mackensie  v. 
BolMntoDy  3  Atk.  6^9.  Boteler  v.  AUing- 
too,  ibkl«  458. 

S5.  A.  seised  in  fee,  devised  his  lands 
a&d  tenements  in  B«  to  tnitteeS|  to  apply 
part  of  the  rents  in  angmentation  of  eight 
several  vica  rages.  The .  church  of  6 .  be- 
came vacant ;  decreed  that  the  heir  of 
A.  shall  present.  Kensey  v.  JUmgkamj  M. 
173^.  Ca.  temp.  Talb.  143. 

36w  R.  S.  rector  of  B«  devised  his  per- 
petual advowson  of  B.  to  Q.  S.,  willing 
and  desiring  her  to  sell  it  to  Eton  Cpl., 
and  on  their  refusal  to  Trinity.  CoL,  and 
on  the  refusal  of  both,  to  any  other  col- 
lege in  Oxford  or  Cambridge,  being  the 
best  purchaser.  This  is  not  a  resulting 
trust  of  the  advowson  to  the  heirs  of  the 
testator,  but  a  devise  of  the  beneficial  in- 
terest therein  to  G.  S.  with  an  injunc* 
tion,  only  to  sell  to  particular  societies, 
and  on  an  avoidance  by  the  death  of  the 
testator,  the  devisee  and  not  the  heir 
shall  present.  Hill  v.  Bp,of  London^  H. 
J738.  I  Aik.  618. 

27.  W.  H.,  by  will,  devised  the  per- 
petual advowson  of  S.  to  W.  C,  upon 
trust  to  present  his  son  to  the  living,  and 
that  if  the  church  shall  next  after  his 
death  be  full  of  ap  incumbent,.then  to  sell 
the  perpetuity,  and  to  apply  the  profit 
arising  from  the  sale  first  to  the  payment 
of  debts,  and  then  to  distribute  the  sur- 
plus in  thirds  to  his  daughters.  The 
trustees  presented  the  son,  who  died  be- 
fore the  advowson  was  sold,  leaving  an 
infant  daughter,  who  brought  her  bill,  in- 
sisting upon  e  resulting  trust  in  the  ad- 
vowson to  her,  as  heir  at  law  after  debts 
and  logitcles  paid  t  Held,  that  the  whole 
legal  ftntiiie  being  devised  away,  there 
could  he  no  resulting  trust  ibr  the  heir. 
6o\t  h*  seised  of  an  advowson  be  also  in- 
cunibenl  and  devises  it,  the  devisee,  after 
bii  death,  shall  nominate,  for  where  the 
ownership  and  property  of  an  advowson 
be  in  the  devisees,  they  and  not  the  heir, 
sHaII  nominate  in  consequence  of  such 
ownership,  nor  will  it  make  any  difler- 
fvnee,  whether  the  devisee  has  the  advow* 
sen  In  htm  as  a  personalty  or  as  a  realty. 
Hawkin§r,  Chappel,  M.  1739*    1  Atk. 

iff.  Where  there  ere  several  cestui  que 
ifUiU  of  A  presentation,  they  must  all 
*(gree,  or  there  can  be  no  nomination  ;  so 
In  eaM  of  Joint^tenantf  before  severance, 
jfiil  where  par'«  ners  in  an  advowson  can- 
,.^  — —  tbe^  »Wt  cast  lots  who  shell 


preaent  first.     Sej^mtmr  ▼.  Betmei,  M. 
1742.  2  Atk.  482. 

29*  An  advowsion  in  gross  will  pass  by 
the  words  ^  tenementa"  and  ^heredita- 
ments,^ bat  not  by  the  word  ^  laads^''  aikl 
it  is  assets  by  descent,  to  satbfy  bond  ere* 
ditora.  Wenfalimg  v.  WestfaHmff^  £. 
1746.  3  Atk.  460.  465.  Robinao*  r. 
Tonge,  3  P.  W.  401.  3  Bro.  P.  C.  556. 

2  Stra.  879.  Kynastoa  e.  Clarke,  8  Atk. 
206. 

30.  A  mortgagee  roost  accept  ef  a 
mortgagor's  nominee  to  an  avoidance  of 
an  advowson,  ibr  instead  of  forecioaiag, 
he  should  have  prayed  a  sale  ef  the  ad- 
vowson. ifad^eR2ie  v.l2o6tasim,  T.  1747. 

3  Atk.  559.  Vide  Amherst  o.  Dawling, 
2  Vern.  401.  AtU  Oen.  «.  S^sarbbrick, 
ibid.  550.  Jory  e.  Cox,  Pre.  Ch.  71. 
Galley  v.  Selby,  i  Stra.  403.  Com,  Rep. 
343. 

31.  Where  th^re  was  only  a  general 
allegation  as  to  the  righf  of  election  to  a 
curacy,  which  was  not  examined  iato,  or 
proved,  the  court  would  not  make  anv 
decree,  but  dismissed  the  information  with 
costs.  Att.  Gen  v.  Parker^  or  Price  v. 
Doughty^  M.  1747.  3  Atk.  576. 1  Ves.  43. 

32.  in  tlie  case  of  a  presentation,  the 
king  before  induction,  Or  a  subject  before 
institution,  may  revoke  it.  AfL  Oem*  v. 
Wydife,  H.  1747.  1  Ves.  80. 

33.  The  privilege  of  an  elder  sister  to 
(present  first  in  turn,  not  only  descends 
to  her  heir,  but  goes  to  her  assignee. 
Buller  V.  Bp.  ofExtter^  M.  1749-  1  Vea, 
340.  Vide  Harris's  Ca.  Cro.  Elia.  19. 
2  Inst.  365. 

34.  Trustees  had  an  advowson,  with 
directions  to  present  in  a  certain  time. 
This  is  directory  only,  and  they  may  do 
it  afterwards,  but  they  must  join  in  the 
presentation.  General  disosageis  evidence 
of  a  consent  to  by  aside  that  part  of  tfieir 
constitution  which  arose  by  consent.  AtU 
Oen.  V.  8eoU,  H.  1750,  1  Ves.  415. 

35.  Where  trustees  have  a  power  to 
elect  a  vicar,  they  roust  all  join,  or  \he 
bishop  may  refuse  their  nominee,  and  he 
shall  not  by  quare  impedit  be  compelled 
to  institijte  hidi.  So  election  as  well  as 
presentation  being  requisite  on  the  part 
of  the  trustees,  they  shall  give  notice  of 
their  meeting,  and  if  the  election  be  not 
fair,  the  court  will  net  compel  all  the  irus* 
tecs  ^o  join  in  the  presentation.  The 
election  in  such  case  is  a  personal  tmat, 
and  cannot  be  executed  by  proxy,  and 
where  by  a  decree  the  trustees  are  or- 
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d«red  to«bct  witbin  foor  months,  it  is  suf- 
ficient if  ihey  i»le€t  witbta  six,  for  ihmt 
oHer  is  considered  as  directory  only: 
sMid  though  the  decree  should  nlsa  require 
the  keeping  upAU  awistant  preacher,  yet 
that  may  be  dispensed  with  by  consent  of 
the  trustees  and  the  parish.  WUliion  v. 
Demii$onyli.  17^0.  Amb*  82.  Vtdt  Att. 
Oen.  e.  Scott,  1  Ves.  415. 

36.  A  presentation  to  a  cbmxb  or  lio- 
xnination  to  a  perpetual  curacy  may  be  hy 
parol,  but  a  perpetual  curate  is  not  re* 
tpovabl'e  at  will.  AtU  €hn>  v*  Brerttony 
T.  17d2.  t  Ves.  429.  Vide  1  Sid.  426. 
Go.  Lit.  120. 

37.  An  option  is  lost  by  the  death  or 
translation  of  the  bishop  who  granted  it. 
JPotter  V.  CkapmoMy  T.  1750.  Amb.  lOl. 

36.  The  executors  of  the  archbishop 
cannot  present  after  the  death  of.  the 
bishop,^  though  the  vacancy  happened  in 
his  life-time,  but  the  preseotatiea  falb  to 
the  crown.     S«  C.         ^ 

39.  H.  devised  his  manors,  ad;vows'ons, 
&c.  to  trustees,  to  pay  hissoir  1000/.^ a 
year  out  of  the  rents  and  profits,  and  di- 
reeled  the  rest  to  be  laid  out  and  settled  ; 
a  living'  became  vacant :.  Held,  the  pre- 
sentation went  to  the  heir  at  .law  as  un- 
disposed of.  S^^rrord  v.  Ld,  Harhorougky 
£•  1753.  Amb.  165. 

40.  the  sale  of  an  advowsoa  during  a 
vacancy  is  not  simony,  like  a  sale  of  a 
next  presentation,  though  it  is  void  at 
common  law.  Gre^^  v.  Meaketky  C«  1755. 
Amb.  268.  Vidt  Durston  e.  Sands,  1 
Vern.  411.  and  vide  next  section. 

41.  The  incumbent  of  the  mother- 
church  has  the  right  of  nominating  to 
chapels  of  ease,  he  can  only  lose  that 
right  by  agreement  between  patron,  par- 
son and  ordinary,  and  on  a  compensa- 
tion made  to  him ;  therefore,  where  a 
chapel  was  erected  and  endowed  by  a 
grant  of  lands  from  the  lord  and  free- 
holders of  a  manor,  and  the  right  of  no- 
mination was  given  by  the  archbishop  in 
his  deed  of  consecration  to  the  inhabit- 
ants, the  vicar  of  the  mother  church  de- 
clares at  the  time  that  he  had  no  right  to 
tfominate,  and  the  inhabitants  having  re- 
paired i^nd  nominated  for  90  years,  yet 
the  coort  held,  that  the  vicar  was  enti- 
tled to  nomioate.  Dixon  v.  Metcalfe, 
£.  1766.  2  Eden  360.  Arab.  528. 

42.  By  a  devise  of  lands,  tenements, 
and  hereditaments  (subject  to  a  term)  in 
Irast  to  receive  the  rents,  issues,  and  pro- 
fits from  time  to  time,  and  to  dispose^ 


&c»  an  advowaon  in  gross  passes ;  and  a 
sale  of  the  next  presentation  within  ther 
term  by  direction,  and  for  the  benefit 
of  the  ce$tui  fue  trustf  was  established. 
E.  of  Albemarle  <v.  Rogers^  M..  17M* 
2  Ves.  jun.  477* 

43.  Dili  to  have  a  presentation  te  a  Kv* 
ing  upon  the  next  avoidance  deUvered 
up,  chai^ng  defendant  with  gross- mis- 
conduct in  obtaining  it,  and  otherwise 
while  a  private  tutor  in  the  femily.  6e« 
heral  demurrer  to  the  bill  allowed,  for 
the  court  said  no  bishop  will  ever  iosti- 
tttte  such  a  clergyman.  M^ Samara  v. 
,  E.  180U  5  Ves.  824. 


44.  The  Stat,  of  7th  Ann.  c.  18.  enact- 
ing, that  the  interest  of  the  patron  of  an 
advowsen  shall  not  be  displaced  by  usur* 
pation,  is  not  retrospective.  AU.  €ren,  v. 
Bp.  ofLUckfieldy  £.  1801.  ,5  Ves^  828. 

45.  Where  by  neglect,  the  number  of 
trustees  to  present  to  a  living  was  not 
filled  up  at  the  time  of  an  avoidance,  the 
court  would  not  by  an  injunction  pre* 
vont  the  effect  of  a  presentation  under  the 
legal  title  of  the  heir  of  the  surviving 
trustee  without  special  ground,  but  the 
court  wilt  lake  care  that  the  trust  shall 
be  properly  filled  up  in  fature.  S.  Cv 

46.  This  information  was  filed  at  the 
relation  of  several  of  the  inhabitants  of 
ClerkenweH,  praying  that  the  election  ef 
defendant  as  curate  might  be  declared  void^ 
and  that  another  election  mi^t  take  place, 
according  to  a  deed  in  1656,  and  a  decree 
in  the  exchequer,  by  Which  it  appeared 
that  the  impropriate  rectory  was  pur- 
chased for  the  tise  of  the  plirishioners  and 
inhabitants,  and  that  the  nomination  of 
the  curate  had  been  declared  to  be  in  the 
parishioners  and  inhabitants,  paying  to 
church  aiid  poor.  Ld.  Cb.  expressed  an 
opinion,  that  assessment  gave  the  right, 
thofigh  actual  payment  had  not  been 
oiade :  but  the  election  on  that  principle 
was  not  disturbed  on  the  ground  of  com- 
mon consent,  no  objection  having  been 
made  to  it  at  a  general  meeting;  and  the 
parish  having  no  representative  meeting 
in  vestry  for  such  purpose.  Att.  Oen.  r» 
Fosttry  H.  1804.  10  Ves.  3S5.  Vide 
Att.  Gen.  v.  Parker,  3  Atk.  576.  1  Ves* 
43.  antcy  pi.  31.  which  was  a  case  respect'- 
ing  the  same  curacy.  See  more  of  this 
c^e^posty  pi.  48. 

47.  The  qualification  in  the  grant  of  a 
living,  that  the  person  to.  he  presented 
should  not,  at  such  time  as  the  chucch 
should  be  void, "  be  presented^  io^titatpi^ 
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Cciebtly  coaipUed  with,  by  Um  previow 
fttif QtlieD  of  anollMr  liTmiTi  wiiich  re- 
•ignatioo,  if  tent  by  the  pofC  to  tfao  bbbopy 
if  •nought  '^^  **CM  •  meMonttdmn  of 
his  Bccepuoco  of  it,  for  that  acooptaoce 
it  not  a  judicial  but  a.donHMlic  act,  re- 

Sirii^  no  ramtratioD*    Ha^fu  v.  ExeUr 
M.  Oxam.  E.  1806.  12  Vet.  S3& 

4S.  Upon  a  foraMr  boarinf  of  thit 
cauae,  (hmkum  Att.  Qcn.  «•  Foater,  «nle, 
pi.  46.)  the  court  decreed  the  nominatioii 
iif  the  curate  to  be  in  the  parishionert  and 
tpbabitaott,  paying  to  the  church  and 
poor ;  and  now  a  quettion  arote,  whether 
that  quaHication  wat  attetted  by  attett- 
menl  only^  not  followed  by  actual  pay* 
HMnt.  Upon  coniBon  content,  howefer, 
to  that  anong  other  regnlationa,  an  elec- 
tion on  that  principle  wat  ettablished,  a 
case  of  very  ttroag  and  high  probability 
Wing  requured  for  an  itaue  or  enquiry, 
tuid  in  thit  cate,  the  court  declining  pro- 
apective  directiont  at  to  the  fiauie,  the 
lull  wat  difitaed  with  coatt,  eicept  et 
to  keeping  up  the  aomher  of  imtteea, 
with  reference  to  the  atipend  of  the  cu* 
ratOi  at  only  a  proper  tub|«cl  of  the  in- 
formation. AU  the  rett,  vis.  the  nomi- 
aationy  dec.  the  coort  considered  at  the 
tubject  of  a  private  tuit,  and  taid,  that  an 
aformaiity  in  the  bill|  tuch  at  plaintiffs 
not  ttating  that  they  toed  on  behalf  of 
all '  the  parbhioaerti  might  have  been 
cured  by  amendment.  Ati*  Gem.  v.  JVea^- 
^emfta,  T.  ISOT-  14  Vet.  1. 

49*  Where  the  trntt  ef  an  advowton 
U  to  pretent  tome  fit  pertoui  tuch  at  the 


inhnUtanta  and  parithteiieif  ,  or  the 
jor  part  of  the  cbiefest  and  diacreetent  oC 
them  thoold  nominato,  the  right  of  elec* 
tioo  ia  in  the  mbabitantt,  ahave  the  agw 
of  21,  paying  the  chorch  and  poor  rtrtes, 
and  popular  election  by  a  najmity  of 
tuch  votersi  and  othert  not  to  onaUiMdy 
wat  in  thit  cate  ettablithed.  Pearmm  ▼• 
WM^H.ldM.    l4VetlS« 

5a  A.  contmcled  with  B.  (tlnce  de- 
centedy)  far  the  purehate  of  an  advowson, 
but  took  no  ttept  to  enforce  the  cooimct 
till  long  after  the  death  of  the  vendor^ 
when  the  title  wat  objected  to  on  the 
ground  of  ouutanding  jndgnMmWi  and  m 
creditor't  bill  pendtog :  Held,  lint  A.  ia 
not  entitled  mm  againtt  a  devisee  of  B.  to 
preaenf,  on  a  vacancy  occorrtng  in  the 
mean  time,  though  A.  had  not  renoun- 
ced hit  contract,  but  iatitled  on  hnviag 
it  completed  :  Held,  alto,  that  if  in  een- 
tequence  of  A*  intitting  on  tneh  right,  a 
bill  becomet  neceatary  to  atcertnin  die 
true  claim  to  the  next  pretentatioo,  which 
it  thereby  put  in  danger  of  iapae,  a  de- 
cree in  favour  of  the  phunttf  will  carry 
cottt  at  far  as  hit  claim  came  In  quettion, 
though  it  be  part  of  the  decree  that,  tub* 
|ect  to  the  next  pratentatioa,  A.  be  per- 
mitted to  complete  hn  contract.'  WywHi 
V.  £p.  of  Exeier,  H.  1819.  1  Price  292. 

51.  Where  the  title  of  a  fiuoily  to  an 
advowton  wat  evidenced  by  conveyancet 
and  deedt  for  a  period  of  nearly  140 
yeart,  and  there  bad  been  three  preeea- 
tatioiit  by  them,  and  none  hy  the  crewi^ 
a  grant  will  be  presumed.  fSiihs&H  v. 
Clark,  a.  1815).  1  -'ac.  &  Walk.  159- 
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Simony.    Rengnatian  Bonds. 


52.  Upon  an  action  on  a  resignation 
bond,  plaintiff  at  law  moved  to  dissolve 
an  injunction  obtained  by  defendant. 
N&rth,  C.  S.  wat  not  tatitfied  that  such  n 
bond  wat  good  in  law,  be  therefore  di- 
rected plaintiff  to  declare  on  it,  and  de- 
fendant to  plead  timony,  and  af^er  judg- 
ment to  return  into  equity.  Grahme  v. 
Qrahmty  H.  l682.    1  Vem.  1S(. 

53.  Defendant,  on  pretenting  plaintiff, 
took  a  bond  of  him  lo  retign,  and  de- 
fendant having  a  largeettate  in  the  parish, 
on  plaintiff  %  demanding  tithe  of  him,  he ' 


gave  him  notice  to  resign,  but  on  the 
bishop's  learning  the  cause  of  the  resig- 
nation, he  refused  to  receive  it ;  defendr 
ant  then  putting  the  bond  in  suit,  a  per- 
petual injunction  was  awarded.  Dunim 
V.  Sandys,  M.  l686.  1  Vern.  411. 

54.  The  guardian  of  an  infant  presented 
to  a  living,  and  took  a  bond  from  the  in* 
cumbent  to  retign  within  two  months  after 
request  of  the  patron  or  his  heirs  :  the  pa* 
tron  died  an  infant,  leaving  two  sisters  hit 
heirs,  and  upon  the  incumbent^t  refusal 
to  resign,  they  put  the  bond  in  suit  and 
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neevared  jadgnent.  Upon  a  bill  lo  be 
relieved  egniiist  tbe  judgmeot^  it  was 
nroved  that  tbe  Mtters  had  said,  that  if 
M  would  not  give  700/,  for  the  perpetual 
.•dvowsoD,  they  would  make  him  resign  : 
Held*  that  the  proof  in  this  case  lying  on 
defendants,  nuless  they  show  some  good 
nason  for  removing  the  incumbent,  the 
eourt  will  decreeagatnst  the  bond.  Bonds 
for  resignation  have  been  held  good  in 
law*  The  sut.  31  £lia»  against  simony, 
made  the  penalty  upon  the.  lay  patron, 
and  BO  c^se  of  a  resigoatien4»ond  appears 
before  that  statute,  since  which  they  have 
been  allowed  only  lo  preserve  the  living 
ibr  the  patron  himself,  or  for  a  child,  or 
to  restrain  the  incumbent  from  non-resi- 
dence, or  a  vicious  coarse  of  life,  but  if 
nny  other  advantage  be  made,  it  will  avoid 
the  bond ;  and  though  it  be  general  for 
resignation,  yet  some  special  reason  must 
be  ^wn  to  require  a  resignation,  or  tbe 
court  will  not  suffer  it  to  be  put  in  suit, 
for  if  it  should  not  be  so,  simony  may  be 
committed  without  proof  or  punishment. 
A  particular  agreement  to  resieo  for  the 
benefit  of  the  friend  that  would  be  pre- 
sentfld,  must  be  proved,  and  without  such 
agreement  the  bond  ought  not  to  be  sued 
but  for  misbehaviour  of  the  parson.  In 
this  case,  there  being  proof  of  endeavours 
to  jget  money  out  of  plaintiff,  the  court 
decreed  a  perpetual  injunction  against  tbe 
bond,  and  satisfaction  to  be  acknowledged 
on-  the  judgment,  and  plaintiff  to  give  a 
aew  bend  to  resign,  but  that  not  to  be 
aued  without  leave  of  tbe  court.  HilHard 
▼.  Siamliim,  M.  1701. 1  Eq.  Ab.  87-  pi.  3. 
VUU  Grey  v.  Hesketb,  Amb.  268.  where 
UL  Harduneke  said^  '^  that  Ld.  Keeper 
Wright  went  too  far  in  this  case.'' 

55.  A.  presented  B.  to  a  vicarage,  and 
took  a  bond  conditioned  to  resign  after 
ten  years,  upon  request.  The  ten  years 
expired,  and  the  request  was  made.  B. 
prepared  a  resignation,  and  tendered  it  to 
the  bishop,  wIm  refused  to  accept  it,  say- 
ing these  bonds  were  against  conscience 
and  void  ;  and  because  this  in  an  action 
brought  upon  the  bond  would  be  no  plea, 
{a)  B.  (who  held  the  benefice  for  a  third 
person  of  good  conversation,  but  did  not 
reside  in  the  vicarage)  broi^t  his  bill  to 
be  relieved,  and  to  have  an  injunction 
against  tbe  bond  at  law.  Bat  the  court 
would  not  relieve  unless  the  patron  had 
made  some  ill  use  of  the  bond,  for  t|ae 
law  allows  resignation  bonds  to  be  good. 


any  judicial  act  to  be  done  by  a  third  pet- 
son,  but  the  parly  having  done  his  enden* 
vour,  the  panon  had  three  months  given 
him  to  resign,  which,  if  he  did,  tbe  court 
would  grant  especial  injunction.  Steeper 
V.  Carver^  T.  1798.  2  Eq.  Ab.  183.  pi.  L 
(a)  Grey  r«  Heskedi,  poMi^  pl«  58.  Such 
bonds,  though  to  resign  gene|rally,  are 
good,  and  have  been  constantly  so  allow- 
ed, because  they  may  be  en  good  and 
valuable  eousideradons,  and  not  simoMH 
eal  $  as  where  tbe  party  took  a  second  be-i* 
nefice,  or  for  non-residence,  and  equity 
will  insist  on  such  bends  where  the  conss* 
deration  ia  good.  .  Vide  Turner  e.  Hai^ 
kins,  Fortesc.  351.  So  in  Peele  e.  E.  ef 
Carlifle,  1  Stra.  227-  a  general  rengan- 
tion  bond  was  held  good. 

66.  Though  resignntion  bonds  are  not 
prohibited  by  law,  yet  if  they  are  made 
use  of  to  extort  money  from  the  incum* 
bent,  or  to  turn  him  out  fer  aby  thing 
but  ill  behaviour  or  immorality,  the  couit 
wiU  grant  an  injunction  agninsc  tham.-* 
Hawkins  v.  IVfTMcr,  E.  1719.  Pre.  Ch. 
513.  Ftds  Grahme  e,  Grahme,  1  Vern. 
131.  antey  pi.  52.  Bp.  of  Loddon  v. 
Fytche,  1  Bro.  C.  G.  96. 

57.  A«  on  presenting  B.  to  a  living, 
took  a  bond  from  him  to  resign  when  C. 
came  of  age ;  instead  of  requiring  a  resig- 
nation, it  was  agreed  that  B.  should  hold 
'the  living,  paying  30/.  per  ann.  to  C.^ 
which  B.  paid  for  seven  years,  but  re- 
fusing to  pay  it  any  longer,  A.  put  the 
bond  in  suit.  B.  applied  for  an  injunc- 
tion and  to  have  back  his  30/.  per  ann* 
Ld.  Ch.  granted  the  injunction,  not  (as 
he  said)  upon  account  of  any  defect  in 
the  bond  itself,  which  he  held  good, 
but  on  account  of  the  ill  use  that  had 
been  made  of  it ;  and  as  to  the  mpoey, 
as  it  was  paid  upon  a  simoniacal  contract, 
his  Lordship  left  B.  to  his  remedy  at 
law.  Fed  v.  CapeUf  AL  17!2S.  1  Stra. 
534. 

58«'  It  is  no  excuse  for  not  resigning^ 
agreeable  to  the  conditions  ot  a  resignar- 
tion  bond,  that  the  bishop  refused  to  ac- 
cept the  resignation.  Gretf  v.  Hesketk^ 
E.  1745.  Amb.  268.  Fufe  Lamb's  Ca. 
6  Co.  23.  Hilliard  v.  Stapleton,  1  Eq. 
Ab.  86. ;  in  which  case  Ld.  Hardwicke 
said,  Ld.  Keeper  had  gone  too  far,  Ei 
tide  Durstpnv.  Sandys,  I  Vera.  41  Uanieg 
pi.  53« 

59.  Wbere  a  dark,  previous  to  hit 
being  preseoied  to  a  living,  gave  bis  pa- 


JPrice^  B.  in  this  case  was  not  cl^ar  as  to  j  tron  a  go  jeral  bond  to  resign  upon  re 
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^■est,  9wk  bond  it  aimooiaes^  and  illegal, 
which  was  pleaded  by  the  bishop  to  a 
fttare  impedit  in  thta  case ;  and  though 
tlie  courts  of  C,  B.  and  B.  R.  determined 
in  favoar  of  the  bond,  yet  this  judgment 
was  reversed  by  the  Lords.  B«  of  Lan- 
don  V.  FyUlUy  T.  1783.  2  Bro.  P.  C. 
211.     lBro.C.  C.96. 

60.  A  bond  was  given  by  a  &tber  to 
secure  an  anmiity  to  bis  son,  ontil  be 
ehould  be  in  possession  of  a  living  of  a 
certain  value,  and  an  agreement  of  even 
date  was  evecuted,  reciting  the  bond,  and 
declaring  that  the  son  woald  forthwith 
enter  into  orders,  and  accept  such  living. 
Ld.  Ch.  expressed  great  doubts  as  to  the 
validtly  ci  this  bond,  connected  as  it 
was  with  a  corrupt  agreement  for  taking 
orders*  The  policy  of  the  ecclesiastical 
constitution  of  ihia  country  requires  that 
•  man  should  take  orders  without  any 
reference  to'  considerations  of  a  pecu- 
niary nature.  This  case,  however,  was 
decided  upon  the  ground  that  the  son  had 


not  complied  with  the  coDdition, 
received  the  annuity  nine  years,  andl  b^ 
ing  still  only  in  deacon's  orders,  and  tiMf 
therefore  the  annuity  was  determinable 
by  the  fttfaer  or  his  representatives.—^ 
Kircudbfigki  v.  KirctMrigkt^  M.  180X. 
8  Ves.  63. 

6l.  B.  a  purchaser  (under  a  decree) 
of  the  first  presentation  to  an  advowaon, 
of  which  A.  was  seised  lor  life,  aAer- 
wards  took  a  conveyance  from  A.  of  the 
second  presentation  to  the  .same  benefiee, 
and  sold  the  first  presentation  to  the 
existing  incumbent.  A*  sought  to  set 
aside  this  transaction  for  fraud,  and  be 
prayed  a  disco^^ry,  which  B.  by  bis  an- 
swer refiised  to  make,  as  tending  to  sub- 
ject him  to  a  forfeiture  for  simony.  On 
the  death  of  B.,  the  soit  was  revived 
against  his  executors  :  Hdd,  that  the  exe- 
cutor was  entitled  to  the  same  protection. 
Parkhurst  r.  Lmtten^  f^.  lSi&.  1  Meiiv. 
S91.      . 


ECCLESIASTICAL  PERSONS  AND  THINGS  V. 

Spiritual  CourU    Jurisdiction.     Prohibition^ 

62,  As  to  the  jurisdiction  of  the  eccle-  [  cal  court  that  the  party  coming  into 
siastical  court,  and  of  injunctions  and '-  court,  and  doing  any  ,act  himseU,  shali 
prohibitions  granted  against  the  pro-  •  vacate  a  power  given  to  another  to  act 
ceedings  therein,  vide  tit.  Jurisdiction^  for  him.  Hayes  v.  Exon  Caff.,  Ox»n.Em 
sec.  ii.  :  1S06.    12  Ves.  34& 

63.  It  is  the  practice  of  the  ecclesiastic! 


ELECTION. 


1.  Where  a  man  b  put  to  his  election 
whether  to  proceed  at  law  or  in  equity,  if 
the  bill  be  filed  for  the  land,  and  an  ac- 
count of  mesne  profits,  he  may  elect  to 
proeeed  in  ejectment  for  the  possession, 
arid  In  equity  for  the  account.  Anon.  M. 
|0N2»  I  Vern.  105.  j  but  in  Dormer  v. 
y-iesaiie,  3  Atk.  1229.  tn/ra,  pi.  3.  Ld. 
would  by  no  means  admit  of 
le. 


S«  An  election  is  not  peremptory,  ffaf 
plaintiff,  afbr  having  elected  to  proceed 
at  law  and  failed  there,  may  bring  a  new 
bill  in  equity.  Lady  PlywunOk  v.  Biadim^ 
H.  1688.    2  Vem.  32. 

3.  Where  a  man  brings  a  biU  in  equity 
for  the  possession  of  lands,  and  lor  an 
account  of  the  profits,  and  an  ejectment 
at  law  for  the  same  estate,  .and  there  is 
nothing  more  in  the  cue,  the  cenrt  wS 


ELECTION. 


fiOi 


pnt  him  to  hit  election.  Demur  v.JPor- 
teseue^  T.  1744.  Ridgw.  Ca«  lemp. 
JHardw«  182.  . 

4.  A  fiv^er  was  tenant  in  tail  under  a 
marriage  settlement :  contrary  to  tlie 
articles,  the  settlement  was  rectified  f«r 
the  son  ;  ^but  he  having  a  benefit  under 
his  father's  will  by  payment  of  bis  debts, 
^nras  held  bnund  to  make  bis  election. 
JRobtrii  r.  KingsUy^  T.  1749. 1  Ves.  23  8 « 

\(ide  Honor   «.    Honori    1  P.  W.  123. 
2  Vern.  656. 

5.  A  contingent  legacy  was  given  to 
the  heir,  on  express  condition  not  to  dis- 
pute testator's  will,  which  was  not  execu- 
ted according  to  the  statute.  The  heir  was 
put  to  his  election  when  of  age,  either  to 
claim  the  legacy  or  the  lands  devised 
away.  BaughUn  v  Baughtcn^  T.  1750. 
2  Ves.  12.  Vide  Noys  o.  Mordaunt,  Pre. 
Ch.  265.  Streatfield  v.  Streatfield,  Ca. 
temp.  Talb^  176.  Herle  v.  Greenbank, 
S  Atk.  695.  1  Ves.  296.  Jenkins  v.  Jen- 
kins, ^Belt's  Supp.  to  Ves.  250.  As  to 
persons  having  legacies  on  condition  not 
to  dispute  testator's  will,  under  which 
tbey  may  have  a  right  to  claim,  mde  tit. 
^g^i^jfy  sec.  vi. 

€.  On  marriage,  the  fathers  on  each 
side  agreed  to  settle  lands.  One  did  so, 
but  the  other  gave  a  bond  in  1200/.  pe- 
oally  to  pay  6(K)/.  if  he  did  not.  He  has 
not  an  election  afterwards  to  forfeit  the 
60O/,  or  to  make  a  settlement,  the  settle- 
ment -  being  the  primary  agreement,  and 
the  600/.  amounting  only  to  a  penalty  or 
further  secnrJty.  ChilUmr  v.  ChiUmery 
T.  1754.  2  Ves.  528. 

7.  Part  of  testator's  estate  being  in 
veitlement,  he  devised  all  bis  estates,  &c. 
in  general  words,  and  not  specifying  them: 
Held,  not  such  a  sufficient  indication  ef 
his  intention  to  dispose  of  that  over  which 
he  had  no  power,  as  te  induce  the  court 
to  compel  the  devisee  to  elect.  Forrester 
▼.  Cottony  M.  1760.  1  Eden  532.  Amb. 
388. 

8.  Where  an  heir  at  1^  had  an  estate 
devised  to  him  in  remainder,-  and  claimed 
e.  copyhold  estate  in  opposition  to  the 
will,  for  want  of  a  surrender,  he  was  put 
to  his  election.  Unettw.  WUkts.E..  1763. 
Amb.  430,  2  Eden  187.  Et  vide  Green 
V.  Greeo,  2  Meriv.  86,  and  Judd  v.  Pratt, 
13  Ves.  173. 

9.  Devise  of  an  annuity  (charged  en 
real  estate,  to  testator's  wife,  during 
widowhood*  It  appearing  to  be  the  mani- 
first  intention  of  testator  to  give  this  in 

Vofc.  I.  .80 


I  li^u  of  dower,  the  widow  may  dtect  to 
take  either  under  the  will,  or  her  dower. 
Arnold  V.  Kempsteady  T.  1763.  2  Eden 
236.  Amb.  466.  Vide  Kidney  r.  Cousv 
raaker,  12  Ves«  136.  Dorchester  o.  Ef- 
fingham', Earl,  Coop.  319.  et  ante  tit. 
DoweTy  sec.  ii. 

10.  A.  devised  «1  all  his  freehold  and 
copyhold  estates,  having  sotrendered  the 
copyholds  to  the  use  of  the  will,  but  the 
testator  afterwards  exchanged  part  for 
other  copyholds  which  were  not  surren- 
dered. The  heir  claiming  beneficially 
under  this  will  was  put  to  his  election. 
Frank  v.  Standisky  M.  1772.  15  Ves. 
391.  (n.)    , 

.11.  A*  devised  an  estate  to  B.  for  life, 
supposing  she  had  a  right.  She  also  ^ve 
hisi  a  life  interest  in  other  estates.  B. 
claimed  the  first  estate  under  an  old  en<> 
tail :  Held,  he  shall  not  be  put  to  his 
election.  Ctdlv^ShoweUfT.  1773.  Amb, 
7^7^  Vide  Forrester  ».  Cotton,  Amb. 
388.  Pultney  z\  Ld.  Darlington,  1  Bro. 
C.  C.  223.  Herle  v,  Greenbank,  3  Aik. 
695.  1  Ves.  298.  Greaves  v.  Boyle, 
1  Atk.  509. 

It.  Where  a  sum  was  settled  by  mar- 
riage articles  upon  the  only  child  of  the 
marriage,  and  the  father  afterwards  by 
will,  gave  her  all  his  real  estates  for  life, 
with  remainder  to  her  children,  and 
ordered  personal  property  to  be  laid  out 
in  lands  to  the  same  uses,  she  must  elect 
between  the  devises  under  the  will,  and' 
the. sum  which  she  claims  under  the  set« 
tlement.     MPNamara  v.  Jones,  T.  1785> 

1  Bro.  C.  C.481. 

13.  Testator,  by  settlement,  reserved 
an  election  to  convey  certain  lands,  or 
pay  a  certain  sOm  of  money  ;  not  having 
elected  during  his  life,  and  his,  persontd 
estate  being  inadequate  to  the  payment 
of  his  debt,  held,  that  the  estate  shall  be 
conveyed.     TVisoit  v.  JSenyott,  M.  1785^ 

2  Bro.  C.  C.  5. 

'  14.  A  treaty  between  husband  and  wife 
for  the  purchase,  by  him,  of  the  wife's 
several  estates,  shall  not  be  carried  in 
execution  afler  the  death  of  the  parties, 
but  the  huabanti's  personal  estate  ilhall  be 
liable  for  the  rents  received,  and  the  heirs 
of  the  mother  shalL  elect  between  the 
estate,  and  their  provision  under  the  hus- 
band's will.  Pitt  V.  Jackson,  £.  1786« 
2  Bro.  C.  C.  57. 

15.  Where  a  devisee  takes  a  gift  under 
a  will,  the  law  annexes  a  condition  to  the 
gifl,  that  be  shall  not  dispute  any  other 
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p«t  of  the  vOI,  even  though  that  <Mher 
pert  fives  avayfirom  him  sometbing  to 
which  he  bad  ao  aadoobted  right;  be 
eiait  therelbie  make  bis  election  whether 
he  will  renoance  the  particolar  gift  to 
him  by  the  will,  or  abide  by  the  will  al- 
together ;  but  this  rale  has  many  excep- 
tions, viz.  1st,  Where  the  testator  bim- 


l.S.  There  neTercanbeacaieof  ekc^ 
tion  bat  npon  a  presumed  intention  of  the 
testator.  CraJby  v.  Murray^  T.  1792- 
1  Ves,  Jan.  5^5.  And  an  electioa  can 
only  exist  where  a  person  has  a  decided 
interest  in  something  left  him  by  testa- 
tors will.    S.  C. 

19.  No  one  is  bound  to  elect  without 


■elf  annexes  a  condition  to  the  gift*  2d\y,  a  dey  knowledge    of  the   funds  froos 


Where  the  devisee  does  not  disturb  the 
devise  in  totOy  but  only  claims  an  excres- 
cent interest  out  of  the  estate  (as  dower,) 
and  then  suffers  it  to  go  according  to  the 
disposition  made  thereof  by  the  wilL 
3dly,  Where  it  may-  be  collected  from 
^he  whole  will  that  it  was  not  the  te^ 
tator's  intention  to  exclude  the  devisee, 
claiming  a  contrary  right  to  tbe  letter  of 
the  will,  from  any  other  benefit  under  it ; 
and,  4thly,  when  the  testator  bequeadies 
present  gift  to  a  remainder-man  after 


which  he  b  to  make  hb  election.  WkiU' 
Ur  v.  Webstar^  T.  1794.  2  Ves.  jun.  S71. 
Vide  Wake  e.  Wake,  1  Yea.  jun.  SSd. 
Stratford  v.  Powell,  1  Ball  &  Be.  2.  23. 
Chalmers  v.  Storrill,  2  Ves.  d&  B.  222: 
But  where  lands  are  devised  by  will  not 
duly  executed,  tbe  heir  having  a  legacy 
upon  express  condition  not  to  dbpute  the 
will,  must  elect  So,  where  tesutor  has 
dbposed  of  the  estate  of  another,  who 
has  seme  interest  under  the  will,  he  shall 
not  take  that  unless  he  gives  up  bb 


an  estate  tail,  and  by  the  same  will  e'ltberl  tate  to  that  amount.  Whistler  v.  IFe6<ler, 


gives  the  lands  to  another,  having  no 
power  to  give  them,  or  subjects  thje  re- 
mainder to  a  charge,  to  which  he  h;ld  no 
power  to  subject  it.    In  neither  of  these 


sup.     Vide  Blake  v.  Banbury,  1    Yea. 
jun.  514.    Finch  v.  Finch,  ibid.  534. 

20.  As  to  the  equity  of  compelling  an 
election  in  contradistinction  from  an  ex* 


cases  is  the  remaioder-man  subject  t<»  the  press  condition,  see  Ld,  Cavan  v.  I^ulU^ 


equity  of  making  bb  election,  whether 
he  will  renounce  all  benefit  undei*  the 
will,  or  do  all  hb  power  to  make  good 
the  devise  of  the  remainder  on  one  hand, 
or  confirm  the  charge  on  the  other  ;  and 
the  court  said,  these  tacit  conditions  are 
io  be  considered  as  they  stood  at  the 
death  of  the  testator,  and  the  implication 
^f  them  must  be  a  necessary  one ;  some* 
thing  as  if  written  in  the  will  Stenoart 
V.  Henry^  M.  1786.  Yern*  &  Scriv.  53, 

16.  By  marriage  settlement,  1000/. 
^as  to  be  laid  out  to  the  use  of  the  wife 
for  life,  remainder  to  herself  in  case  she 
should  survive,  but  if  the  husband  should 
aurvive,  then  to  such  uses  as  she  should 
appoint ;  and  in  defeult,  to  such  persons 
as  would  take  under  the  sutute  of  distri- 
butions. She  died  without  appointment, 
leaving  a  daughter  :  the  father  gave  the 
daughter  an  estate  in  fee,  in  performance 
of  the  covenant.  This  is  a  case  of  elec- 
lion  t  but  the  daughter  electing  to  take 
under  the  will,  takes  the  personalty  as 
next  of  kin.  Hoare  v.  Barm^  T.  1791. 
3Bro.  C«C.S1& 

17.  Aq  election  to  take  under  or  in  op- 
position to  a  will,  can  only  be  compelled 
by  an  election  of  something,  nor  dehors 
the  will.  Btraiiany.Besty  E.  1791.  1  Ves. 
jun.     ()•     Vidi  Noys  e.  Mordaunt,  Pre. 


ney,  T.  1795.  2  Yes.  jun.  544. 

21.  A  party  bound  to  elect  between 
two  funds,  having  mortgaged  one,  elected 
the  other :  the  former  most  be  taken, 
subject  to  the  mortgage^  but  shall  be  re- 
imbursed by  the  latter.  RumbM  v. 
Rumboidy  £.  1796.  3  Yes.  65. 

22«  A  person  entitled  under  a  will,  and 
abo  paramount,  and  against  it,  most 
elect.    Wiieon  v.  Mount,  T.  1796.  3  Yes. 

191. 

23.  Where  a  testator,  conoaiving  him- 
self entitled  to  the  property  of  anotlMr  pep- 
son,  makes  a  general  dbposition  ef  nil  hie 
estate,  and  gives  some  benefit  to  that  per^ 
son,  he  must  elect.  Therefore  a  nut- 
band  conceiving  himself  entitled  under  a 
void  deed  to  a  residue  bequeathed  to  bis 
wife,  and  dying  without  getting  poesea'- 
sion,  having  made  such  a  general  di^Ki* 
sition  by  a  will,  under  which  she  took  an 
interest  it  is  a  case  of  election,  and  her 
election  to  take  the  provision  under  the 
will,  which,  thoog^  Ukm  ui  point  of  valae, 
was  to  .her  separate  use,  was  established 
against  the  assignees  under  the  bank- 
ruptcy of  her  second  husband.  MmHor  v. 
JU'Lem,  £.  1799-  4  Yes.  531. 

24*  Parties  having  claims  under  an- 
other against  a  will,  must  elect.  HUlsia 
V.  Tanner^  U.  180(1.  5  Yes.  218. ;  and  be 
tween  such  claims  an  election  was  de« 
creed.  Blount  v.  BesHand^  T.  1800. 5  Yes. 
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519.  But  wbethet  the  .infant  issut}  of  a 
teoaat  in  tail  was  bound  by  the  election 
of  his  parent,  the  court  did  not  det9rniin0. 
Zsomg  ▼.  Longy  T.  1800.  6  Vet.  440.  This 
doctrine  b  said  to  be  fully  Uid  down  in 
Uylton  V,  Hylton,  2  Ves.  684.  In  Ward 
V.  Baogh|  4  YesT  623.  it  was  del  ermined 
that  the  children  were  not  bound  by  the 
election  of  the  parenf .  Upon  the  ffeneral 
doctrine  of  election,  tide  Ld.  Darlington 
V.  Pnltettey,2  Ve8.jun.  5M.  3  Ves.  384. 
Stake  V.  Bunbury,  l  Ves.  jun.  :^t4.  Finch 
V.  finch,  ibid.  534.  Wright  o.  Butter, 
2  Vet.  jun.  673.  Rutter  e.  M^l^ean,  sup. 
IVollen  e.  Tanner,  tup.  Wilson  n.  Ld. 
Tewnsend,  2  Ves.  jon.  493.  Yate  e. 
Moaeley,  5  Ves.  480.  Blount  e.  Best- 
land,  9up» 

25.  In  a  case  both  of  election  and  sa- 
tisfaclion  by  the  will  of  a  parent,  as  to 
two  subjects  of  claim  by  his  younger 
children  under  a  settlement,  a  case  of 
election  was  raised  at  to  a  third  subject, 
viz.  stock  vested  in  trustees  upon  the 
cronstruction  of  the  will.  Poh  v.  Ld. 
Somen y  T.  1801.  6  Ves.  309.  Vide 
Pruce  xu  Dennison,  6  Ves.  385. 

26.  The  heir,  claiming  under  a  will, 
and  against  it,  a  copyhold  estate  unsur- 
rendered, must  elect.  Pettitdard  v.  Pres^ 
cott,  T.1S02,    7  Yes.  540. 

27*  Where  a  will  proceeds  upon  a 
mistake,  a  devisee  insisting  on  the  beoe6t 
of  such  mistake,  must  relinquish  what  the 
will  gives  him.  Vane  v.  DungannonyM, 
1804.     2Sch.  &Lef.  130. 

28.  All  election  goes  oa  compensa- 
tion. If  by  a  will  which  gives  A.'s 
estate  to  B.,  an  estate  is  given  to  A.,  he 
may  say,  he  will  keep  his  own  estate. — 
The  compensation  on  which  the  court 
goes,  is  the  implied  condition,  of  which 
the  other  il  to  have  the  benefit,  that  who- 
ever takes  that  estate'  in  consequence  of 
the  election,  takes  it  cum  onere, — Per 
Bldon,  C,  in  Rich  v.  CockcU,  E.  1804. 
9  Yes.  369. 

29.  The  doctrine  of  election  takes 
place,  where  one  legatee  insists  on  some- 
thing, by  which  he  would  deprive  another 
legatee  under  the  same  will,  of  the  benefit 
to  which  he  would  be  entitled,  if  the 
former  permitted  the  whole  will  to  ope- 
rate. Andrew  v.  Trinity  Hallj  Comb., 
T.  1804.  9  Ves.  533.  Vide  Blount  v. 
Besthind,  5  Yes.  515.  and  references.— 
Rumbold  v.  Rumbold,  3  Ves.  65.  Wilson 
tf.  Mount,  ibid.  191,    l^ettiward  r.  Pres- 


cott,  7  Yes.  541.    Sbeddon  9.  Goodrich, 
8  Ves.  481.  Rich  v.  Cockell,9  Yes.  369.^ 

30.  Election  is  where  the  testator  gives 
what  does  not  belong  to  him,  but  to  some 
other-person,  and  gives  that  person  some 
estate  of  his  own,  by  virtue  of  which 
gift,  a  condition  is  implied  either  that  he 
shall  part  with  his  own  estate,  or  not  take 
the  bounty,  thereby  permitting  the  testa- 
tor's will  to  take  effect.  Broome  v. 
MimekejE.  1805.  10  Yes. 609.  6I6.  Vido 
Coventry  v.  Coventry,  2  Atk.  366.  Noys 
V.  Mordaunt,  2  Vern*  681.  Streatfielde. 
Streatfield,  Ca.  temp.  Talb.  176.  Blunt  e. 
Clitherow,  10  Yes.  589.  Andrew  v.  Tri* 
nity  Hall,  supra,  and  references. 

31.  The  ground  of  the  doctrine  of  eieo« 
tion  is,  that  no  person  puts  himself  in  a 
capacity  to  take  under  an  instrnmeety 
without  performing  the  conditions  of  it, 
expressed  or  hnplied.  Moorev.Buikrj 
M.  1805.  2  Sch.  &  Lef.  267-  See  Mr. 
Raithby's  note  (1)  to  Noys  e.  Mordaont, 
2  Yern.  582.  Cull  e.  Showell,  Amb.  727* 
and  3  Wooddes.  Lect.  App.  1. 

32.  The  foundation  of  the  rule  of  elec- 
tion  is,  that  a  person  cannot  accept  and 
reject  the  same  instrument;  and  this  rule 
is  equally  applicable  to  every  species  of 
instrument,  whether  deed  or  willf-— 
(Moore  e.  Butler,  ntpra  ;)  and  it  is  a  rule 
of  law  as  well  at  of  eqoitv,  and  equally 
applicaUe  to  dower.  Imwimgham  ir. 
MBrwan^  T.  1805.  2  Scb.  Sb  Lef.  449^ 
Vide  etiam  Drury  e.  Dniry,  Dom.  Proc. 
1762.  Harg.  Co.  Lit.  36.  b.  o.  7.  6oa» 
ling  V.  Warburt^on,  5  Bro.  P.  C*  57a  fa 
ed.  vol.  ii.  492.  8vo.  ed. 

33.  A  widow  is  not  bound  by  her  elee^ 
tioti  made  under  a  mistaken  impression 
of  the  extent  of  claims  against  her ;  nor 
is  the  doctrine  of  election  applicable 
against  creditors  taking  the  benefit  of  a 
devise  for  debts,  and  also  for  enforcing 
their  legal  right  against  other  fiinds  dis- 
posed of  by  the  will.  Kidney  or  Wflliam$ 
V.  Cousemaker,  H.  1806.  12  Ves.  136. 
Vide  Arnold  e.  Kempatisad,  2  Eden  236. 
et  antey  pi.  9. 

34.  It  is  a  general  rule  that,  to  pot  an 
heir  to  his  election,  the  intention  must 
distinctly  appear,  but  whether  it  may  be 
shown  from  circumstances  dthors  the  will^ 
the  court  doubted,  though  such  circum* 
stances  may  be  evidence  as  to  the  pro- 
perty, but  as  to  the  intention  of  the  tet-^ 
tator,  the  court  (in  Stratton  v.  Bes^ 
1  Ves.  jun*  285.)  reprobated  the  doctrinji 
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of  sofleriog  that  tort  of  evideoce*    Jmdd 
V.  Pratt ^  M.  1806.     13  Ves.  173. 

35.  Ao  heir  at  law,  having  interests 
bequeathed  to  bim,  shall  be  put  to  his 
election;  and  this  is  the  jniisdictioB  ex- 
ercised by  the  court  in  compelling  elec- 
tion, viz.  that  a  person  shall  not  claim  an 
interest  under  an  insuoment,  without 
giving  full  effect  to  it  ^  iar  as  he  can, 
renouncing  any  right  or  property  which 
wouid  defeat  the  disposition.  The  ground 
of  election  is  the  implied  condition  upon 
intention,  though  from  mistake,  and  the 
only  instances  of  limiting  the  principles 
of  election  are,  an  attempt  to  devise  by 
a  will  not  duly  executed,  and  an  attempt 
to  devise  by  an  infant.  Theilusson  v. 
WopdfrriL  M.  1806.  13  Ves.  209. ;  in 
vbicb  case  the  Ld.  Gh.  after  examining 
the  most  material  authorities  upon  this 
point,  said,  the  principle  of  election  is 
plain  and  intelligible,  that  if  a  person, 
being  about  to  dispose  of  his  property, 
includes  in  bis  disposition,  either  from 
mistake  or  not,  the  property  of  another, 
an  implication  arises  that  the  benefit  un- 
der that  will  shall  be  taken  upon  the 
tenns  of  giving  effect  to  the  whole  dispo- 
sition. 

36.  An  effectual  gift  may  be  made  by 
raising  a  case  of  election,  but  for  that  pur- 
pose, a  clear  intention  to  give  that  which 
is  not  bis  property  is  required,  and  the 
principle  of  election  is,  that  it  does  not 
give  a  right  to  retain  the  thing  itself, 
though  it  may  give  a  right  to  compensa- 
tion out  of  something  else.  Dashwood 
v.  Peyton^  E.  1811.  18  Ves.  41.  49.  Et 
vide  S.  C.  fully  stated,  on^e,  tit.  Devisey 
ix.  Vide  eiiam  Rich  o.  Cockell^  9  Ves. 
S69»  Et  ante^  pi.  28. 

37.  A  female  infant  is  not  bound  by 
any  agreement  made  on  her  marriage  un- 
der age  to  settle  her  freehold  estate  ;  for 
she  may,  wheo  of  age,  accede  1o  it  or  not 
at  she  chooses ;  (a)  but  If  she  elects  to 
defeat  it,  the  court  will  not  allow  her  hus- 
band to  asiist  her^  and  if  she  should,  her 
acts  during  coiwrture  aie  ineffectual.  If, 
however,  she  accedes  but  Id  part,  when 
of  agOi  that  is  ao  election  to  abide  by  the 
wkolo.  Milner  v.  Ld.  Harewood^  T. 
1811.  18  Ves.  27^.  Vide  eiiam  {a) 
Purnferd  v.  Lane,  2  Bro.  C.  C.  106. 

38.  The  election  of  a  Scotch  heir 
clalimng  «ndw  «n  Knglish  will,  is  not 
cootfOuTed  by  the  Scotch  law  of  death 
LS!  Jha*ai.B«rry,T.1813.    2  Ves. 

^  in  this  case,  Grant^  M. 


R.  said,  he  did  not  onderstsnd  why  a  will 
not  executed  to  pass  real  estates,  shoold 
not  be  read,  to  discover  in  it  an  implied 
conditicui,  as  to  real  estate  annexed  to  ^ 
gift  of  personalty,  (a)  with  reference  to 
election  by  the  heir,  and  as  applied  to 
freehold  and  copyhold  estates  ;  and  at  to 
the  question,  whether  an  instrument,  of 
any  given  nature  or  form,  is  to  be  read 
against  the  heir  for  the  purpose  of  i^lec- 
tion,  as  belonging  to  the  law  of  real  pro- 
perty, L4i.  Hardwicke  held  that  deter- 
minable by  the  statute  regulating  devises 
of  land,    and    upon    that  principle,  bit 
Honour  said,  if  the  domicil  were  in  Scot- 
land, and  the  real  estate  in  England,  ao 
English  will  imperfectly  executed,  ought 
not  to  be  read  in  Scotland  to  put  the  heir 
to  election.     So,  if  by  the  law  of  Scot- 
land no  will  could  be  read  against  the 
heir,  a  will  of  land  in  Scotland  ought  not 
to  be  read  in  England,  to  put  the  Scotch 
heir  to   an   election.     But  his  Honour 
doubted  the  soiradness  of  that  principle. 
See  S.  C.  post^  tit.  Scoiiand,  (a)  Bough- 
ton  e.  BoughtoD,  2  Ves.  12,    Slieddon  v. 
Goodrich,  8  Ves.  48 J. 

39*  The  heir  shall  elect  between  lands 
devised  to  him  and  lands  descended, 
where  the  devisor  was  tenant  in  tail  of 
some  of  the  lands,  and  tenant  for  life 
with  the  reversion  in  fee  of  others.  The 
ground  of  election  against  the  heir,  is  not 
only  an  implied  condition  that  he  shall 
confirm  the  whole  will,  but  also  the^  inten- 
tion, in  case  the  condition  shall  not  be 
complied  with,  to  give  the  disappointed 
devisees,  out  of  the  estates  over  which 
the  devisor  had  a  power,  a  benefit  cor- 
respondent -with  that  of  which  they  are 
deprived  by  such  compliance ;  and  ac- 
cordingly the  court  decided  in  favour  of 
the  heir  confirming  that  will ;  and  if  not, 
then  in  trust  for  the  disappointed  de- 
visees, as  to  so  much  of  the  estate  given 
to  him,  as  shall  be  equal  in  value  to  the 
estates  intended  for  them.  Welby  v. 
Welby,  T.  1813.     2  Ves.  &  B.  187- 

40.  Testator,  by  his  will,  gave  varfous 
legacies  to  his  heir  at  law.  Afterwards 
he  contracted  for  the  purchase  of  several 
freehold  estates,  which  he  clearly  in- 
tended to  go  to  his  executors  for  the 
purposes  of  the  will,  and  not  to  go  to  the 
heir  at  law  :  Held,  that  the  heir  shall 
elect,  and  not  be  permitted  to  take  the 
estates  and  the  benefits  under  the  will 
also.  liendleshamr.  lVoodford,T.  1S13. 
1  Dow  P.  C.  249.    18  Ves.  209.    S.  C. 
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9ni  see  the  aulhorities  there  referred 

41.  The  court  on  motion  will  compel 
a  plaintiff  to  elect,  whether  he  will  pro- 
ceed at  law  or  in  equityi  as  of  course, 
but  upon  a*  false  suggel^tiop  that  the 
suits  are  fbr  the  same  matter,  it  will  be 
^discharged  ;  and  the  question,  if  difficult, 

will  be  referred  to  the  Master,  but  all 
proceedings  in  the-  mean  time  will  be 
stayed.  ifiZ/s  v. /Vy,  T.  1814.  3*Ves. 
&  B.  9.  Vide  Boyd  o.  Hunzelman,  1  Yes. 
&B.331. 

42.  A  plaintiff  suing  in  equity  and  in 
a  foreign  court  of  law,  shall  be  put  to  his 
election*  JPieters  v.  Thompsonj  H.  1815. 
Coop.  294. 

43.  Plaintiff,  soing  for  equitable  relief, 
part  of  which  only  could  be  had  at  law, 
i«  not  entitled  to  elect ;  but  can  proceed 
at  law  only  by  leave  of  the  court.  A  re- 
ceiver, appointed  at  bis  instance,  who, 
though  his  officer,  ought,  as  indifferent, 
to 'restrain  him,  is  not  aided  by  an  order 
for  liberty  to  distrain,  without  his  under* 
taking  to  proceed  no  farther  at  law. 
MiUs  V.  JFVy,  H.  1815.  19  Ves.  277- 
Coop.  107. 

44.  By  settlement  on  the  marriage  of 
G.  with  plaintiff,  certain  estates  to  which 
6.  was  entitled,  as  tenant  in  tail  in  re- 
mainder, were  expressed  to  be  settled,  as 
to  part,  to  the  use  of  G.  for  life,  remaiix- 
der  to  plaintiff  for  life,  remainder  to  the 
first  and  other  sons  of  the  marriage,  and 
as  to  party  to  the  use  of  G.*  for  life,  re- 
mainder to  the  first  and  other  sons,  &c. 
immediately  on  the  determination  of  his 
life  estate.  Other  estates  to  which  plain- 
tiff was  entitled  in  fee  simple,  were  by 
the  same  settlement  conveyed  to  similar 
uses.  Upon  the  death  of  G.,  defendant 
(his  only  son  and  heir  at  law)  entered  on 
the  estates  to  which  he  was  entitled,  as 
tenant  in  tail,  under  the  settlement,  and 
brought  ejectments  to  recover  possession 
of  those,  to  which  his  father  was  entitled 
as  tenant  in  tail  at  the  time  of  the  settle- 
ment, and  into  which  plaintiff  had  entered 
on  his  death,  as  tenant  for  life  under  the 
settlement,  as  not  having  been  duly  con- 
veyed to  the  use  of  the  settlement ;  but 
the  court  restrained  defendant  from  pro- 
ceeding at  law,  on  the  ground  of  election. 
Yet  the  court  doubted  whether,  where 
a  party  has  elected  (under  a  settlement) 
to  take  one  of  two  beneficial  interests,  he 
is  bound  in  eqdity  to  give  up  the  other 
absolutely,  or  only  to  make  compensation. 


But  it  was  held,  that  the  principle  npon 
whicll  a  person  is  put  to  his  election 
under  a  contract  is,  that  if  he  will  not 
give  the  price  intended,  he  shall  not  have 
the  thing  contracted  for.(ii)  Also,  that 
the  question  as  to  election  is  very  dif- 
felrent  where  it  arises  under  •  will,  and 
where  under  a  settlement. (6)  Green  v. 
GVeeii,  T.  1816.  2  Meriv.  86.  Vide  {a) 
Tbellusson  v,  Woodford,  IS  Ves.  220. 
Affirmed  1  Dow  249*  {h)  As  to  this,  se» 
thei  several  cases  referred  to  in  notes. 

45.  BiU  by  executors  of  a  creditor 
against  executors  and  devisees  of  a 
debtor,  for  specific  performance  of  an 
agreement  by  defendant's  testator,  for  a 
mortgage  of  part  of  his  real  esute  to  se- 
cure the  debt,  and  also  for  the  usual  ac- 
counts of  his  personal  estate,  and  a  sale 
of  ether  parts  of  his  real  estate  :  Held, 
that  the  prayer  was  inconsistent,  and 
that  plaintiffs  must  confine  themselves 
either  to  the  mortgage  or  to  the  accounts 
In  a  suit  by  creditors  against  devisees 
and  (he  heir  at  law,  if  a  sale  may  be  neces* 
sary,  the  court  never  dismisses  the  bill 
against  the  heir,  though  he  admit  the  will. 
Jackson  v.  Radford^  T.  I8l7.  Wib.  £xc. 
129.     4  Price  274. 

46.  A  father  seised  in  fee  of  a  manor 
and  lands  in  R.  by  settlement  op  his  se- 
cond marriage,  limited  estates  tail  in  those 
lands  to  the  sons  of  the  marriage,  without 
noticing  the  manor,  and  the  ultimate  re- 
mainder he  limited  to  himself  and  hi* 
heirs.  The  father,  (still  having  the  ma- 
nor of  R.  and  the  reversion  of  the  lands, 
and  having  two  sons  of  the  marriage) 
made  his  will,  by  which  he  devised  all 
his  manor  and  lands  in  B.  and  R.  to  his 
suns  for  life,  with  remainder  to  their  sons 
in  tail.  There  were  expressions  in  the 
will,  from  which  (if  nothing  had  opposed 
that  construction)  it  might  be  eonchided 
that  the  testator  intended  to  devise  imme- 
diate estates  for  life  to  his  sons,  not  only 
in  the  manor,  but  in  the  lands  in  A.  in 
which  they  had  estates  tail  under  the  set- 
tlement, and  thereby  to  raise  a  case  of 
election  ;  but  in  the  will  he  expressly  ra- 
tified the  settlement,  and  every  thing 
therein  contained  :  Held,  both  in  Chan- 
eery  and  by  the  Lords,,  that  this  was  not 
a  case  of  election.  Eldanj  Ch.  observing 
that  it  was  difficult  to  apply  the  doctrine 
of  settlement  where  the  testator  has  a 
present  interest  in  the  estate. devised^ 
though  it  may  not  be  entirely  his  own. 
It  cannot  therefore  be  conjectured  after 
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the  expretf  coofinnatjon  of  the  settknieDt 
by  the  testators  wUl,  that  he  did  not  mean 
to  eonfirm  it,  Ramelife  lA.  y.  Lady 
ParkinM,  £.  1818.  6  Dow  P.  C.  149. 
Vide  Blake  v.  Banbury,  1  Yes.  jan.  614. 
Welby  V.  WeUiy,  2  Vet.  &  B.  191. 

47*  A  tenant  for  life,  remainder  to  B. 
his  only  son  in  tail,  remainder  to  A.  in 
fee.  B.  died  in  A.'s  life-time  without 
Issue,  and  withoot  having  barred  the  re* 
luinder,  having  by  his  will  given  all  his 
estates,  in  very  general  terms  to  A.  for 
life,  and  from  and  after  bis  decease,  the 
setded  estates  by  nasM,  and  also  estates 
of  which  he  was  himself  seised  in  fee, 
^  and  all  other  estates  which  descended 
or  came  to  him,  or  should  descend  oi' 
come  te  him,  from  his  fiither,'*  to  C.  and 
D.  his  sisters  of  the  half  Mood,  as  tenants 
in  common  in  fee ;  and  his  personal  es- 
tate to  A.,  whom  he  appointeld  executor ; 
having  by* a  codicil  devised  to  A.  inf 
fee,  a  freehold  estate  he  had  purchased 
since  the  execotion  of  his  will.  On  B.'s 
death  A.  proved  his  will,  possessed  hb 
personal  estate,  mortgi^ed  for  his  own 
benefit  the  estate  devued  by  fhis  codicil, 
enjoyed  during  his  fife  all  the  settled 
estates,  and  9^ao  the  real  estates  whereof 
B.  was  seised  in  fee.  A.  died  two  years 
after  B^  having  by  his  will,  which  was 
executed  six  weeks  after  B/s  death,  de- 
vised the  settled  estates,  and  all  other 
his  estates,  to  tmsiees  for  a  term,  for 
payment  of  Ins  debts,  and  for  raising 
money  for  renewing  the  leases  of  part 
of  the  settled  estates  which  were  held  by 
lease  for  lives«  with  remainder  to  C.  and 
D.  as  tenants  in  common  for  life,  with 
sorvivorship  between  them,*and  with  re- 
maiiiders  to  their  issue  in  strict  settle- 
ment, with  remainders  over,  including  a 
limitation  to  F.  for  life.  On  A.^  death, 
C«  and  D.  entered  and  enioyed  all  the 
estates  for  14  years,  when  U.  died  with* 
out  issue,  haTiog  devised  all  her  estates 
to  D«  in  fee^  D«  continued  in  possession 
of  the  whole  till  her  death,  about  29 
years  after  the  death  of  C.  During  the 
periodt  ef  C.  and  D.li  eajonnent,  they 
oa  tartOM  «ccaalont  executed  deeds  con- 
taining redtab  of  the  vill  of  &,  and 
tmcrtMi^  ihemsahms  aa  devjases  for 
life  under  tt;  and  on  lenewals  of  the 
hase  of  part  of  the  settled  estates,  D. 
paM  the  toes  tad  expewes  out  of  her 
own  monies,  but  it  appeared  frossse- 
ynnL^mh  wtittea  by  her  at  those 
^  ^-m  coosidered  herself  as 


having  a  right,  wUdi  dm  decfioed  t*  Mr* 
ercise,  of  charging  the  estate  witk  tlie 
amount.    D.  diei|^widHmt  issue,  Inmviii^ 
G.  her  heir  at  kw,  and  having  by  ber 
will  devised  to  Q.  in  foe,  part  ii  the 
settled  estates  by  nanm,  and  the  residue 
of  the  settled  estates  by  nmne  to  £.  in 
fee  (who  died  in  her  life-time,)  aikd  be- 
qneslhed  5001.  to  F.  and  appointed  bim 
eiecotor.     Bill  by  G.  against  F.  who 
had  become  entitled  to  an  esute  for  life 
in  posMsskm  under  A.'s  wOl,  to  pnt  F. 
to  his  election  either  under  or  against 
D.'s  will,  and  to  have  it  declared  that 
A.  hsd  elected  te  take  imder  B.'s  will ; 
Held,  upon  a  view  of  the  circtimstances, 
that  A.  had  not  elected ;  that  in  order 
to    constitute   election,  the   acts    of  a 
party  must  imply  a  knowledge  of  the 
inconsistent  rights,  and  an  intention  to 
^ect;  and  that  the  execution  of  deeds 
by  C.  and  D.,  containing  recitals  of  the 
character  in  which  the  party  ciaimed, 
and  by  the  exercise  of  a  pouwr  to  dis- 
pose of  the  estates  in  that  dmracter,  was 
condusive  evidence  oi  electioo  by  them, 
DOUm  V.  Parker^  E.  1818.    1  Swanst. 
359.     1  Wils.  253. 

4$.  By  the  will  of  S ,  A.  his  vidow 
took. a  life  interest,  and  his  six  children 
the  remainder  in  fee  as  tenants  in  com- 
mon, in  his  real  estates,  of  the  anoaal 
value  of  870^*  A.  under  the  erroneous 
expectation  of  acquiring  an  absolute 
power  of  disposition,  having  levied  a  itn^ 
of  her  husbaod^s  estates,  devised  a  por- 
tion of  them,  worth  about  135/.  per  naa. 
to  G.  her  grandson  in  fee ;  another  por^ 
tion  of  like  amount  (together  with  an 
nsfete  of  her  own  at  N.  of  the  annual 
value  of  115/.)  for  the  benefit  of  the  wi- 
dow and  children  of  W.,  her  eldest 
son ;  and  the  residue,  worth  about  600/. 
per  win.f  to  her  daughter  E.  in  fee.  W., 
being  entitled,  under  the  will  of  S.,  as 
one  of  hb  children,  to  one-sixth,  nod  as 
heir  to  three  of  bis  brothers  who  died 
without  issue,  to  three-sixths  of  bis  fa- 
ther's estate,  devised  all  his  real  estate 
for  the  benefit  of  hb  widow  and  children, 
and«  died  shortly  before  his  mother  A. : 
the  widow  and  children  of  W.  electing 
to  take  under  the  will  of  S.  and  in  oppo- 
sition to  that  of  A.,  and  by  that  election 
frustrating  to  the  extent  of  455/.  per  ann. 
the  disposition  of  the  latter  in  favour  of 
£. :  E.  is  entitled  to  the  estate  at  N.  in 
paHial  compensation.  Grttton  y.  Ha* 
wwrd,  E.  1619.  1  Swanst.  409« 
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49.  Where  inftnts  are  bound  to  elect 
fo  take  under  or  against  a  will>  a  reference 
to  the  Master  will  be  directed  to  inquire 
which  was  for  their  benefit.    S.  C.  ibid. 

50.  A.  by  an  unattested  will  devises 
lands  to  6.  who  receives  the  rents,  and 
by  a  will  also  unattested,  gives  the'  lands 
and  legacy  to  A.'s  heir  at  law.  The  heir 
at  law  may  receive  the  legacy,  and  also 
call  for  an  account  of  the  rents  of  the 
Jands  which  B.  entered  intOi  under  A.'s 
unattested  will.  Gardiner  v.  /W/,  T. 
1819.  1  Jac  k*  Walk.  22.  2  Wils.  32. 


In  what  cases  a  wife  shall  be  compelled 


to  elect,  where  there  are  two  provlsiena 
in  ber  view,  vide  itnU,  tit.  Param  and 
Feme  z.  Dower  ii. 

WhjBre  a  creditor  shall  be  bound  to 
elect,  whether  he  will  proceed  against 
a  bankrupt  at  law,  or  seek  relief  under 
the  commission^  vide  fostf  tit.  Bankrupt 
xvii. 

Where .  a  freeman's  child  shall  elect 
between  a  provision  under  his  father's 
will  and  the  custom,  vide  ante  tit.  Local 
Ctisioms  nu 

Where  a  customary  heir  is  bound  to 

make  his  election,  vide  ante  tit.  Copyhold 

•••  »       '  • 
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EMBLEMENTS. 


1^  Husband  end  wife  were  joint-tenants 
for  their  lives,  the  husband  sowed  the 
land,  and  died  before  severance ;  upon 
this  a  question  arose,  who  should  have 
the  cornt  It  was  admitted  that  where 
strangers  are  joint  tenants,  emblements 
shall  go  to  the  survivor,  but  in  this  case, 
the  court  having  recommended  that  the 
wife  and  executor  of  the  husband  should 
take  it  in  moities,  it  was  agreed  to. 
Ramney*$  Ca.  hU  1694.  2  Vern.  322. 


2.  As  between  tenant  for  life,  and  re** 
mainder^nan,  emblements  shall  go  to  the 
executor  of  the  former,  and  not  to  the 
latter,  for  the  public  is  interested  in  the 
produce  of  the  grain,  and  great  regard  is 
to  be  paid  to  the  benefit  and  convenience 
of  the  public.  Lawton  v.  Lawtmiy  M. 
1743.  3  Atk.  13.  See  this  subject  mere 
fully,  po$tf  tit.  Executor  and  Admini$tra* 
tory. 


ENTRY. 

.  I.   Of  the  Right  of  Entry £tneraUjf. 

p.  In  what  Cases  an  actual  Entry  is  necessary ^  in  order,  to  avoid  a  Fine,  and 
maintain  an  Ejectment. 


ENTRY  I. 


Of  the  Right  of  Entry  generally. 


]«  A  man  is  entitled  to  mesne  profits 
only  bom  the  time  of  his  entry,  and  an 
kn  injunction  wiU  not  prevent  an  entrv. 
Filley  v.  Btidger,  M.  1705.  2  Vern.  519- 
8ed  vide  Curtis  v.  Curtis,  2  Bro.  C«  C. 
620.  where  M.  R*  doubted  the  authority 
oC  ibis  case,  and  particularly  what  is  said 
as  16  the  injunction  not  preventing  the 


entry.  Vide  etiam  Pre.  Ch.  292.  S.  C. 
ttomtne  Tilley  v.  Bridges,  E.  1706.  where 
Ld.  Keeper  was  of  opinion,  that,,  where 
one  has  title  to  the  possession  of  lands) 
and  makes  an  entry,  and  thereby  becomes 
entitled  to  recover  damages  at  law  for 
the  detention  of  possegsion  after  his 
entry,  he  shall  npt  turn  his  remedy  at 
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ENTRY  1.  &  11. 
Sig^  of  Entry.'-'^Whare  aetual  Entry  necessary. 


law  into  a  suit  lo  equity,  and  bring  a  bill 
for  an  account  of  proBts,  (except  in  the 
case  of  an  infant,  or  some  other  particu- 
lar circumstance.)  Vide  D.  of  Bolton  v, 
Deane,  Pre.  Ch.  5l6.  Vide  etiam*  Ben' 
net  V.  Whitehead,  2  P.  W.  645. 

2.  A  right  of  entry  alvrays  slipposes 
an  estate,'  for  it  is  nothing  vithouf  a  right 
to  hold  and  receive  the  profits,  and  if  an 
estate  be  granted  to  a  man  reserving 
rent,  and  in  default  of  payment  a  right  of 
entry  is  granted  to  a  stranger,  it  is  void. 
Smith  V.  Packhur^,  H.  1742. 3  Atk.  139. 

3.  A  right  of  entry  differs  from  a  power, 
for  it  will  go  to  executors  and  adminis- 
trators. Sherman  v.  Collins j  H.  1745. 
3  Atk.  322. 

4*  That  which  can  be  avoided  by  entry 
may  bh  made  good  by  confirmation. 
Boyle  v.  Lysaght,  £•  1787.  1  Ridgw. 
P.  C.  395. 

5.  A  term  for  years,  conditioned  to  be 
void,  upon  non-performance  of  certain 
acts,  becomes  void  without  entry,  and 
there  can  be  no  waiver.  Freeman  v. 
Boyle,  E.  1788.  2  Ridg.  P.  C.  79. 
But  when  the  condition  is  annexed  to  a 
freehold,  (in  which  case  an  entry  is  ne- 
cessary in  order  to  take  advantage  of  the 
breach)  there  may  be  a  waiver  after  the 
breach,  and    before  entry,  for  until  an 


entry  be  made,  the  entry  is  not  complete. 
S.  C.  as  reported  In  Vem.  &  Scriv.  414. 
Et  vide  Walter  v.  Davids,  Cowp.  803. 

6.  Where  a  man  was  disseised  before 
the  execution  of  bis  will,  the  land  will 
not  pass  thereby,  for  he   was  not  seised 
at  the  date  of  his  will,  having  only  a  right 
of  entry  ;  but  if  he  has  the  land    at  the 
date  of  his  will,  and   was  disseised  after- 
wards, the  act  not  being  an  act  of  volition, 
and  afterwards  he  entered,  be  is  remitted 
to  his  old  title,  and  if  he  then   dif;s    H 
may  be  sard,  that  he  had  the  estate  at 
the  date  of  bis  will,  and    at  his  death* 
So,  where  there  was  a  republication  of 
that  will  after^isseision,  and  before  the 
re-entry,  the  land  cannot  pass  by  the  will 
under  the  bare  right  of  re-entry ;  for,  by 
the  opinion  of  Ld.  Holt,  if  testator  had 
not  entered,  the  will  would  continue  re- 
voked, because  at  his  death  he  had  only 
the  right  of  re-entry.  Ait.  €fem.lw.  Vigor ^ 
£.  1803.    8  Ves.  282. 

7.  A  cestui  que  trust  is  always  barred 
by  length  of  time  operating  against  his 
trustee  ;  if  therefore,  the  trustee  does  not 
enter,  and  the  cestui  que  trust  does  not 
compel  him  to  enter  as  to  the  person 
claiming  paramount,  the  cestui  que  trust 
is  barred.  Hovenden  ▼.  Antudy^  ^U 
1805.    2  Sch.  8i  Lef.  629. 


ENTRY  11. 


In  what  Cases  an  actual  Entry  is  necessary,  in  order  to  avoid  a 

maintain  an  Ejectment. 


and 


8.  In  Doe,  ex.  dem.  Ducket,  v.  Watts, 
M.  1807.  9  East  17-  it  was  held,  that 
where  an  ejectmeat  was  brought  aAer  a 
fine  levied  W  the  defendant,  but  before 
all  the  proclamations  have  been  made 
under  the  sut  4  Hen.  7.  c.  24.  it  is  not 
tiecessary  for  the  lessor  to  prove  an  actual 
entry  to  avoid  such  fine,  considering  it  to 
operate  only  as  a  fine  at  common  law, 
but  by  the  defendant's  confession  of  lease, 
sntryt  find  ouster,  the  merits  only  of  the 
iliiintllTs  title  are  put  In  issue.  In  this  case 
^d.  ElUnborough  said,thRt  the  stat.  4Hen. 
7.  makes  a  fine  with  proclamations  a  bar, 
sitvhiff  the  rights  of  persons  who  pursue 
tlidm  hy  action  or  lawful  entry  within  a 
oflrlain  time.  I»  Ontes  v.  Bridon,  3  Burr. 
^  JVfani/CeM  said,  that  to  avoid  a 
lust'be  an  actual  entry,  &c. 


f. 


and  that  in  all  other  cases  the 
of  lease,  entry,  and  ouster,  is  sutfcieoly 
without  adverting  to  the  distinctiOD,  as 
in  the  note  to  S.  C.  in  Bull,  N.  P.  103. 
between  a  fine  with  proclamations,  and 
a  fine  at  common  law.  Vide  eiiam  Geod- 
right'v.  Cator,  Doug.  478.  and  Smith  r. 
Clifibrd,  1  T.  R.  741.  The  entry,  there- 
fore, previous  to  the  bringing  Of  an  eject- 
ment, is  only  necessary  by  die  words  of 
the  statute,  so  &r  as  relatet  to  a  fine  with 
proclamations,  an  ejectment  not  being 
considered  as  an  action  within  the  mean- 
ing. So  is  the  case  of  Jenkins  e.  Pritcb- 
ard,  ft  Wils.  C.  B.  45.  and  the  practice 
ever  since  has  been  in  conformity  with  that 
decision  ;  and  when  it  is  said,  that  an  en- 
try is  necessary  before  ejectment  brmigbt 
to  avoid  m  finej  it  must  be  understeod  of 


BNTRY  n«     ^ 
Where  actual  Entry  neuuanf^ 


a  fiae  with  proclamatioos,  which  teems  to 
have  hems  the  cfise4a-B»rfiDgton  v.  Pack- 
liurst,  Andr.  125.  2  Stra.  1086. ;  and,  Ld. 
tMtnh9r<mgh  added,  that  the  point  hav- 
ing been    settled  by    antecedent   cases, 
there   was  no  ground  for  disturbing  it, 
'Wherefore  the  rule  to  set  aside  the  ver« 
diet  in  Doe  v.  Watts  was  refused.     This 
resolution,  however,  was  contrary  to  the 
decision  of  C.  B.  in  Tapntr^  d.  Peckhamy 
V.  Merlot,  T.  1740.  Wilies,  l77.  which  is 
not  noticed   in  this    nor  in  Jenkins  v, 
Pritchardv  nor  Oatcs  v.  Bridon,  snpra^ 
though  prior  to  both  in  point  of   time. 
Ld.  Ch.  J.    WiUtt  there  said,  that  the 
court  would  not  determine,  whether  the 
fine  was  to  be  considei^d  as  a  fine  with 
proclamations  or  not,  the  action  having 
been  brought  before  the  time,  when  all 
the  proclamations  were  expired,  and  all 
the  proclamations  having  been  made  that 
could  be  made  before  that  time,  because 
it  was  clear,  that  it  was  a  fine  of  one  sort 
^r  another,  and  there  was  no  pretence 
to  say  that  the  fine  was  void,  and  if  not 
void,  all  the  court  were  of  opinion,  4hat 
when  a  person  in  possession  levins  a  fine 
qf  any  sort,  the  parties  out  of  possession 
cannot  maintain  an  ejectment  without  an 
actual  entry.     Ld.  Kenyon  also,  in  Com- 
pere V.  Hicks,  7  T.  R.   732.  observed, 
that  in  Berrington  t^.  Packhurst,  as  re- 
ported in  Andr.  1S6.  Ld.  Hardmcke sHidj 
that  in  the  case    of  a  fine  the  party  had 
DO  title  before  entry,  not  on  account  of 
the  statute  of  Hen.  7.  but  on  account  of 
the  puissance  of  the  fine  at  common  law. 
On  the  other  hand,  the  necessity  of  an 
entry  before  ejectment  brought  to  avoid 
a  fine,  seems,  in    other   cases    prior  to 
those,  to  have  been  put  upon  the  ground 
of  the  statute  of  Hen.  7*  in  relation  to  a 
fine  with  proclamations,  as  in  LutterePs 
Ca.  Mo.  4^0,  and  in  Awdiey's  Ca.   ibid. 


457*  where  it  is  said,  that  the  statute  is 
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lease,  entry  and  ouster,   'u  trulyi  as  to 
the  entry,  a  confession  'of  the  entry  of 
the  lessee,  and  not  of  the  lessor  in  eject* 
ment ;  but  it  must  be  recollected,  that 
by   the  ancient  practice    (to  supersede 
which  the  rule  for  confessing  lease,  entry^ 
and  ouster^  was  made,  temp.  iZa//s,  C.  J. 
leases  to  try  title  in  ejectment  were  acn 
tually  sealed  and  delivered  on  the  land 
itself,  and  consequently  the  lessor  must 
have  entered  upon  it  before,  in  assertion 
of  his  title,  because    (according  to  tbd 
books)  it  was  maintenance  in  atfey  one 
who  was  put  oat  of  possession  to  convey 
to,another,  and  indeed,  where  the  right** 
ful  owner  was  disseised,   there  might  be 
some  risk  of  his  failing  in  his  ejectment 
if  he  had  merely  entered,  and  afterwards 
executed  a  lense  off  the  land,    for    the 
disseisee  contintnng  in,  iht  immediately 
after  regaining  possession,    would  havo 
operated  as  a  new  disseisin,  and  conse* 
i|uently  as  a  ro-disseistn  of  the  leesor  at 
the  time  tif  eiecutiog  the  lease.    Then 
there  is  nothing  tn  the  statue  18  Edw.  !• 
Stat.  4.  de  modo  Icoandi  fiMs^  which  rem 
quires  that  an  entry  shall  be  made  on  tbo 
land,  in  order  to  avoid  the  fine,  though 
it  concluded  those  who  had  right,  if  they 
made  not  their  cl.':im  of  their  action  with- 
in a  year  and  a  day,  sur  la  pte^  i.  e.  npon 
the  foot,  the  fine,  and  out  by  the  country, 
as  it  is  traslaled  in  Runnington's  E^.  of 
the  Statutes,  and  other  books,  as  if  payg 
had  been   written  instead  of  pU*     Vide- 
Naunton  e.   Leman,   2    Bla.  994.     But 
Ld.  Coke  (2  Inst.  318.)  seems  to  censider 
the  statute  of  Edw*  1.  as  repealed  by  that 
of  Hen.  7*   to  for  as  to  render  an  entry 
of  the  party's   claim   at  the  foot  of  the 
fine,  unavailing  at  this  day.     (  Vide  note 
(c)  to  Clarke  v.  Pywell,  J  Saund.  Sl9.) 
Certainly  it  must  be  unavailable  against 
a  fine  levied  with  proclamations,  accord- 


to  be  construed  strictly,  being  made  for 
the  security  of  titles,  abo  at  common  law 
it  was  necessary  to  enter  for  a  condition 
broken  ;  but  in  Little  v.  Heaton,  1  Salk. 
259*  (which  was  endeavoured  to  be^is^ 
tJngaished  from  the  case  in  Wilies,)  an 
entry  was  held  not  necessary  before 
ejectment,  and  the  opinion  of  //a/«,  C.  J. 
was  referred  to,  who  had  held,  that  the 
eeufession  of  lease,  entry,  and  ouster, 
Was  sufficient  in  ejectment,  in  which  opi- 
nion,  all  the  judges  concurred,  and  sub- 
sequent resolutions  to  the  same  eCuct 
were  also  referred  to.  The  confession  of  >  matioiis, 
VoL.L  8i 


ing  to  the  latter  statute  ;    and   since  the 


statute  21  Jac.  1.  c.  16.  the  party  having 
a  right  of  entry,  has  20  years  withia 
which  to  make  his  entry,  aAer  his  right 
accrues  ;  but  by  stat.  4  Ann.  c.  16.  s.  16 
no  claim  or  entry  on  land^  shall' be  of 
any  force  or  effect  to^  avoid  any  fina 
levied  with  proclamations,  or  shall  be  a 
sufficient  entry  within  the  stat.  of  Jac.  1. 
unless  an  action  shall  be  thereupon  com- 
menced within  ono  year  after,  &c.  and 
prosecuted  with  eQL^ct ;  upon  the  whole, 
it  seems  now«  that  fi>r  every  purpose  ex" 
cept  that  of  avoiding  a  fine  with  procla- 
in    which  case  the  statute  of 
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ENTRY  II. 


WTiert  actual  Entry,  necessartf. 


Hen.  7*  requires  an  entry,  the  bringing 
an  ejectpient  ivill  answer  tbe  same  pur^ 
pose ;    and,    indeed,   according    te  the 


part  of  the  defendant,  that  the  lessor  had 
made  an  actual  entry  on  the  land  before, 
or  at  the  time  of  making  tbe  lease,  in 
ffsod  sense  of  the  thing,  it  seems  better  order  to  enable  him  law^ily  to  make  it, 
adapted  to  answer  any  useful  purpose, '  it  should  seem,  while  tbe  matter  was  res 
for  which  an  actual  entry  on  the  land  integral  that  the  same  evidetice  oiiglit 
was  originally  required,  or  can  at  this  have  been  applied  to  a  fine  levied  with 
day  be  made  ;  bnt  if  the  confession  of  proclamations,  under  the  statute  of  Hen  7- 
the  lease  made  by  tho  lessor  in  eject-  without  doing  a  violence  to  the  words  of 
Dient^  be  evidence  of  an  admission  on  tho  ^  the  statute. 
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1.  Aecifuntant  GeneraL — ^Tlie  rule  of 
tridence  in  the  accountant  generars  of* 
fice  O'ght  to  be  the  same  as  in  court ; 
therefore,  upon  the  marriage  of  a  .woman 
entitled  to  the  interest  of  a  fund  for  her 
separate  use,  an  affidavit  was  required 
bcyound  the  marriage,  and  identity  that 
there  was  no  settiementor  agreement  for 
a  settlement,  without  prejudice  to  future 
cases.  So  to  obtain  payment  to  the 
representative,  the  mere  production  of 
the  probate  is  not  soiBcient,  but  proof 
af  the  death  is  required,  and  that  the 
testator  was  the  party  iu  the  cause. 
ClayUm  v.  Gretkam^  M.  1804.  10  Ves. 


f.  Agent.-^Vide  tit.  Solieitor^postj  in 
this  section. 


3.  AUorney»'-^Vide  t\u  SoUeitorfP^sty 
in  this  section.  As  to  the  lien  of  an  attor- 
say  on  the  papers  and  documents  of  his 
di^nt^ide poity  fit. Scliciior  and  Client j  ii. 

4.  Barrhter  or  Counsel. — Counsel) 
liave  a  right  to  drafts  as  precedents, 
^ut  net  to  detain  them  where  either 
party  may  have  a  benefit  from  the  in- 
spection of  them.  Stanhope  v.  Roberts, 
M.  1741.  2  Atk.  214. 

5«  'i'he  court  will  not  suffer  a  counsel 
10  maintain  an  action  for  fees,  nor  if  he 
be  a  mortgagoe^  to  tak«»  more  than  legal 
interest,  under  pretence  of  a  gratuity 
forbu^'nMa  dona.  Thornkillyf,  Evansy 
T.  1712.  2  Atk.  332. 

\xtmtlf  wiong  for  a  counsel 


or  agent  to  take  a  conveyance  from  the 
right  heir,  for  hn  own  benefit,  which  bm 
discovered  by  6etng  a  trustee.    JYorris  r*r 
Le  Neve,  H.  1743,  3  Atk*  38. 

7.  )Vhere  a  decree  has  been  made  by 
consent  of  counsel,  it  cannot  be  iiapeaeh» 
ed  on  a  bill  of  review.  Smith  v.  Turner^ 
1  Vern.  27.4-;  bat  if  tbe  party  feeh  him* 
self  aggrieved,  he  must  seek  bis  remedy 
against  his  counsel.  Harrison  v.  Rsah 
seyy  2  Ves.  488.  Bradish  v.  Gee,  Amb« 
229- 

8.  D.  appealed  to  the  Lords,  stating 
by  affidavit,  that  though  tbe  Regtsi^  bad 
drawn  up  the  order  in  Chancery  as  by 
cr^nsent,  yet  be  never  gave  any  authority 
to  bis  coiHisel  for  such  consent.  Appeal 
dismissed.  Dowing  v«  Cage,  1  £q.  Ab. 
165,  pi.  4. 

9.  Tbe  evidence  of  counsel  or  attorney 
submitting  to  be  eiamined  may  be  read. 
Bp.  of  Winchester  v.  Fowrm^,  2  Ves. 
446. 

10.  Bill  to  discover  tbe  contents  of  a 
case  laid  before  counsel  with  the  optoioo 
thereon,  defendant  demurred.  The  court 
over-ruled  the  demurrer  as  to  tbe  case, 
but  allowed  it  as  to  the  opinion.  Rick-- 
ards  V.  Jacksoon,  H.  1812.  18  Ves.  472. 
Vide  Radciiffe  v.  Davy,  3  Bro.  P.  C. 
iV38.  fo.  ed.  2  vol.  514.  8vo.  edit.  Stan- 
hope  V,  Roberts,  2  Atk.  214. 

11.  If  a  party's  clerk  in  court  be  de^i, 
no  proceedings  can  be  had  against  him 
until  he  has  appointed  a  new  clerk'  In 
court,  and  a  subpana  adfadend.  attomat. 
roust  be  taken  out  for  that  purpose.  R4it* 
dijfe  V,  Roper^  £•  1718.  I  P.  W.  420. 


13«  Clerk  in  G^ttrl.— -IXefendaot  hav- 
ing ezamioed  B.  his  clerk  hi  court,  plain* 
tiff  exhibited  iuterrogalories  to  cross-ex- 
amiae  hiuiy  to  which  he  demurred,  for  that 
he  knew  uotbiQg  but  as  defendant's  clerk 
io  court  or  agent.  Demurrer  over^ruled, 
as  covering  too  much,  for  it  ought  to 
conclude,  that  he  knew  nothing  but  by 
tbe  information  of  his  client.  VaUiaut 
V.  Dodomead,  E.  1743. 2  Atk-  524.  Vide 
jwst^  tit.  Solicitor. 

13.  A  8ix«clerk  i^  not  obliged  to  de- 
liver papers  to  plaintiff  till  his  fees  are 

paid,  though  plaintiff  has  paid  his  solici- 
tor, who  satisfied  his  clerk  in  court  (viz. 
the  sixty  clerk)  the  whole  bill. — N.  B. 
In  this  case,  this  sixty  clerk  had  abscond- 
ed,  Tojflor  v.  Lewis^  M.  1750.  3  Atk. 
727.  2  Ves.  3.  Vide  Grey  v.  Cockrill, 
2  Atk.  114.  Torvin  v.  Gibson,  3  Atk. 
720.  Anon.  2  Ves.  «5. 

14.  A  clerk  in  court  who  lends  money 
to  a  solicitor  to  carry  on  a  cause,  cannot 
retain  the  client^s  papers  as  a  pledge. 
Grey  v.  Cockriily  2  Atk.  114.  Barn. 
Ch.  Rep.  264.  Vide  Farewell  ».  Coker, 
Z  P.  W.  460.  Anon.  2  Ves.  25.  Jackson 
V.  Butler,  2  Atk.  307- 

15.  The  court  will  not  consider  the 
lien  of  the  clerk  in  court  for  his  costs, 
on  any  collateral  application  between 
the  parties,  bi^t  the  clerk  in  court  roust 
make  his  claim.   Holworthy  v.  Mortlock, 

H.  1786.  1.  Cox  202. 

16.  One  of  the  sixty  clerks  to  this 
court  having  been  arrested  by  process 
out  of  one  of  the  common  law  courts, 
he  insisted  on  his  previlege  to  be  sued  in 
the  petty  bag  only.  But  it  appearing  by 
affidavit,  that  he  had  long  secreted  him- 
self to  avoid  his  creditors,  the  court 
would  not  discharge  him.  Ezp*  Shep- 
jperdj  M.  1794.  2  Cox  398. 

17-  After  verdict  in  an  action  in  the 
pettjr  bag,  against,  one  of  the  sixty  clerks, 
an  application  to  discharge  the  defendant, 
for  not  having  been  charged  in  execution 
within  two  terms  must  be.  made  to  the 
King's  Benchj  but  the  court,  to  remove 
any  difficulty*  made  a  collateral  order. 
Fraser  v.  Lhydy  H.  1815.  Cowp.  187. 

18.  Commissioners  of  Bankrttft. — In- 
stances of  misconduct  in  them  punished 
or  censured,  vide  aute^  tit.  Bankrupt^  i. 

19.  Conveyancer^  vide  Barrister — So- 
lidtor* — D.  on  going  abroad  as  super- 
i^rgO;  by  articles,  covenanted  with  the 
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1  South  Sea  Company,  that  he  would  not 
demur  to  aay^  bill  they  might  bring  with« 
in  two  months  after  his  return,  which 
was  afterwards  altered  to  six.  D.  wanted 
10  examine  G».,  who  drew  the  articles, 
touching  the  alteration  of  the  time.  G» 
demurred,  for  that  what  he  knew  was 
as  conveyancer  only.  Demurrer  over- 
ruled. South  Sea  Co.  v.  Doliffe^  cited  in 
Valliant  v.  Dodomead,  2  Atk.  525.  Vide 
Cutuv.  Pickering,  Vent.  197. 

20.  Before  10  &  11  Will.  3.  all  skil- 
ful conveyancers  inserted  a  limitation  td 
preserve  contingent  remainders  to  post- 
humous children  ;  but  since  the  statute^ 
they  had  left  it  out,  which  shows  their 
uniform  opinion,  that  this  statute  carries 
the  intermediate  profits,  as  well  as  the 
estate.  The  court  has  always  paid  great 
regard  to  the  opinions  of  eminent  convey- 
ancers ;  and  the  point  of  Dower,  in  Itad- 
nor  r.  Vandebondy,  Show.  P.  C.  09* 
was  determined  entirely  from  their  opi- 
nion. Basset  v^  Basset^  H.  1744.  3  Atk. 
208.  Vide  Robinson  v.  Robinson,  2  Ves« 
231.  Reeve  o.  Long,  3  Lev.  408. 

21.  Conveyances  made  under  a  decree, 
are  to  be  settled  by  the  like  rule  as  mea 
of  judgment  aaiong  conveyancers  would 
direct.  Uoyd  v.  Chifith,  H.  1745.  3 
Atk.  267. 


22.  Master  in  Chancery.-^k  master 
allowing  a  security  which  proves  defec- 
tive, is  not  liable  unless  bribery  or  cor» 
ruption  appears  in  his  conduct.     Comer  * 
V.  Holliugsheady  M.  1688.    2  Vern.  90* 

23.  When  the  parties  who  might  resist 

a  claim  upon  the  master  do  not  attend,  . 
he  must  take  th^  aeceunt  as  carefully  as 
if  they  did.     Carew  v«  Johnston^  H.  1 805# 
2  Sch.  &  Lef.  300. 


24.  Master  Extraordinary  in  Chan* 
cery.^^Where  affidavits  in  support  of  a 
petition,  were  sworn  before  the  solicitor 
in  the  cause,  the  court  made  him  pay  the 
costs,  and  dismissed  the  petition*  In  re 
Logany  3  Atk.  813«  In  this  case  the 
court  awarded  costs,  as  between  attor* 
ney  and  client,  against  the  parties  con* 
cerned  in  a  fraudulent  bankruptcy,  (ex- 
cept those  who  discovered  and  gave  evi" 
dence,)  and  did  not  deprive  the  solicitor 
of  his  office  of  master  extraordinary,  but 
committed  him«x  Exp.  Thorpe^  1  Ves. 
juQ.  194. 

25.  Regisier^^Th9  offioft  of  regbtc^ 
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T  k  asifnaUe.     Drmmmond  quiry  into  circumstinces    was    directed, 

▼.I>.r^Sf.  TWffJi'svT.  1800.  5  Ves.  433.   and    the    report   cooBrming:    the    frawf, 

AtMigmMtMiaMdAsdgiutj\^\,2A,^^W\TtX\fPs  bill  was  dismissed   with  costs, 

— — ^—  !  as  between  attorney  aod  client,  to  be  paid 

36L  Ssliialsr. — ^A    solicitor    made  an  \  by  plaintiflT  and  his  solicitor,  the  latter  to 

coflveyaBce  to  himself  of  1000/.  j  sGow  cause  why  he  should  not  be  struck 

'  off  the  roll.    Dunguf  v.  Angovcj  2  Ves. 

juD.  304. 

S3.  The  evidence  of  counsel  or  atto^ 
ney  submitting  to  be  examined,  may  be 
read.  Bp.  of  Wtnckesttr  v.  Fowndtr^ 
2  Ves.  446.  Et  vide  Madock  v.  Madock, 
I  Ves.  62. 

34.  Where  a  solicitor  appears  to  be 
guiky  of  gross  neglect,  the  court  will  or- 
der him  to  pay  costs.  Fawkts  r.  PraU^ 
M.  1719.     I  P.  W.  693. 

35.  An  attorney  maybe  called  upon  to 
disclose  what  passed  at  the  execution  of 
a  deed  as  a  witness ;  so  where  he  was  seot 
by  his  client  with  orders  to  put  a  judg- 
ment in  force ;  for  those  are  public  acts  j 
but  he  is  not  bound  to  disclose  private 
conversations  as  to  the  reasons  for  exe- 
cuting a  deed.     The  depositions^  there- 
fore, in  such  a  case,  were  referred  to  the 
master,  to  see  what  part  came  to  the 
knowledge  of  the  witness  as  a  confiden- 
tial   attorney.   In   order  that  such  part 
might  be  suppressed.      Semdford  v.  &- 
mington^  E.  179^.     2  Ves.  189. 

36.  In  this  case  an  order  was  made  to 
refer  the  affidavit  of  plaintiff 's  own  solici- 
tor for  impertinence.  FkiUips  v.  Pitif- 
/t>5,  M.  1746.     3  Atk.  391. 

37.  Where  a  solicitor  has  been  nfgll- 
gent  in  attending  to  a  client's  busioess, 
the  court  can  grant  an  attachment  agaiust 
him ;  and  courts  of  law  exercise  the  same 
summary  jurisdiction  over  attorneys.-— 
Floyd  v.  Nangle,  M.  1747.     3  Atk.  368. 

38.  In  Exp.  Otoen,  6  Ves.  11.  it  was 
held  that  a  solicitor  cannot  be  struck  off 
the  roll  at  his  own  request,  without  aa 
affidavit  that  there  is  no  other  reason  for 


plaiadff's  wile,  while  apert  from  her 
which  was  prepared  six  weeks 
but  not  executed  till  three  weeks 
she  left  him,  and  it  was  then  signed 
at  a  lodging  defieodant  got  for  her.  The 
coosidefatjoos  cxpreated  in  the  deed  are, 
§or  aerrice  dooe  and  favours  shown  ;  the 
^ill  vas  brought  to  set  aside  the  deed  as 
obcaiaed  by  fraod,  and  that  it  was  In- 
tended as  a  conveyance  iu  trust  for  plain- 
ti^Ts  daughter,  though  not  so  declared: 
Held,  that  the  conveyance  should  stand 
as  a  eecurity  only  for  what  was  due  to 
deftudaat,  and  that  the  surplus  must  be 
deemed  a  trust  for  the  daughter,  who  be- 
ing dead,  it  devolves  on  plaintiflT,  as  her 
Tepte9etttati%-e.  Samdars&m  v.  Glass^  T. 
1742.     2  Atk.  296L 

27.  ¥rhere  a  party  calb  his  solicitor 
as  a  witness,  the  other  side  may  cross- 
examine  him  as  to  that  point  in  the  cause, 
hot  not  as  to  any  other ;  for  counsel  and 
soTidtors  are  privileged  from  being  exa- 
waed  ia  sndi  cases,  which  agents  are 
•ot.  FalKauf  ▼.  Dodomemdj  £.  1743.  2 
Atk.  524.  Bat  if  a  coonsd  or  attorney 
caaseats  to  be  examined,  the  court  will 
Bol  relbse  to  read  his  deposition.  Jfa- 
dmi  T.  Mmdodt,  1  Ves.  62. 

SS.  Solicitors  are  modem  officers  of 
the  court,  compared  with  clerks  of  court. 
6  Ves.  6S7.     I  wfe  Exp.  The  Six  Clerks, 

3  Ves.  539.  ^        ^ 

29.  A  gift  to  an  attorney  after  the 
caaM  b  over,  withoot  any  duress,  will 
Bot  he  set  aside ;  hut  otherwise,  if  it  be 
before  or  durtag  the  cause.     Oidkam  v. 


Mmmd.  S  Ves.  259- 

Sa  Where  a  solicitor  is  reUined  to 
appear    aad  does  not,  the  court  will  not  j  the  application  ;  but  in  the  present  case 
MUiSi  him ;  hat  a  solicitor  once  retained,  a  motion  for  the  same  purpose  was  made, 
caaaol  he  chaaged  without  leave  of  the 
court.  Wmlmsity  v.  B4Potk,  2  Atk.  27. 

3l»  By  the  statute  of  Westminster  1. 
rh.  •*<>•  attorneys  and  sei|eant  counters. 
who  have  been  guilty  of  mal-practices, 
shall  not  again  be  heard  in  the  way  of 
their  profession ;  end  where  a  solicitor  is  j 
rmStXf  of  mal'practice,  he  may  be  struck 

t  Atk.  173.    Sewr****  Ca.  Dong.  355. 

^  edit.) 
^52*  fin  suspicion  of  collusion,  an  en- 


suggesting  that  the  solicitor  having  been 
appointed  a  police  magistrate,  no  such 
affidavit  could  be  required.  His  Honour^ 
however,  denied  the  motion,  saying,  that 
an  affidavit  can  in  no  case  be  dispensed 
with.  Exp,  Foley f  M.  1S02.  8  Ves.  33. 
39.  A  solicitor  being  arrested  on  his 
return  ftom  attending  the  master,  the 
court  ordered  him  to  be  discharged,  not 
only  in  the  original  action,  but  from  all  ' 
subsequent  detainers,  (a)  The  proper 
cour5e  ID  such  case  is  to  make  an  order 
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topofl  aU  the  plaittt&fls  to  discharge  him. 
£xp.  LtdwiUh^  T.  1803.  8  Vet.  598. 
Vidt  {a)  Exp.  King,  7  Ves.  812.  Moore 
V.  Booth,  3  Vet.  350.  Sidgier  o.  Bbcb, 
9  Ve».  69. 

40.  The  solicitor  to  a  commission  of 
bankruptcy  cannot  purchase  any  part  of 
the  bankrupt's  estate,  either  for  himself 
or  another.  Exp.Jamu^  E.  1803.  8  Ves. 
S5^.  Exp.  Bennett  H:  1805.  It)  Yes.  881. 

41.  It  is  sufficient  ground  for  the  in^ 
terference  of  equity,  that  a  person  en- 
trusted to  act  as  an  tttomey  for  all  par- 
ties, abuses  the  confidence  placed  in  him. 


618 

C^stigan  r.  Hastings,  M.  1804.    2  Sch. 
&  Lef.  l65. 

4?.  A  solicitor  falsel?  asserting  thatan^ 
injunction  was  granted,  is  liable  to  da- 
mages, to  an  indictment,  and  to  be  struck 
off  ihe  roll.    KimpUm  v.  £ve,M.  1813. 
2  Ves.  &  B.  352. 


As  to  the  jurisdiction  of  the  courts  of 
Chancery  and  Exchequer,  «uls  jMsf,  tit. 

For  cases  of'  maintenance,   barretry^, 
champerty,  or  embracery,  intfe  pest^  tit* 


M 


ESCAPE. 


1.  A.  was  committed  to  .the  Fleet  by 
th«  court  of  Chancery,  for  a  contempt  in 
rescuing  his  father,  who  was  taken  on 
the  Ld.  Ch.'s  warrant.  A.  then  removed 
himself  to  the  King's  Bench.  The  marr 
shal  set  him  at  liberty,  on  which  Pratt, 
C.  J.  granted  his  escape  wariant,  and  A* 
was  taken  to  Newgate :  Held,  that  such  a 
warrant  did  not  lie.  PatneV  Ca.  T. 
iri8.     l.P.W.  439. 


2.  In  debt  agaiost  the  sheriff  for  en 
escapo  of  one  in  execution  on  an  outlawry 
after  judgment,  may  be  brought  either  ia 
the  iamauam',  or  at  the  suit  of  the  party 
only.  Tkr0gwlm'ten  v.  Ckmtek,  H.  1720. 
1  P.  W.  687.  FMs  Moore  v.  Reynolds, 
Cro.  Jac.  619. 


Cases  of  escape  from  the  Fldit 
vide  post,  tit.  FUet  Prison^ 


ESCHEAT. 


1.  Where  lands  escheat  to  the  king, 
he  shall  have  the  benefit  of  a  term  to  at- 
tend the  inheritance.  Bodmin  v.  Van* 
debendy,  H.'  1685.     1  Vern.  357. 

2.  Lands  cannot  ascend  from  the  son 
to  tha  father,  but  shall  rather  escheat 
Cowper  V.  Camper,  H.  1732.  2  P,  W. 
734. 

3.  F.  seised  an  estate  in  fee,  devised  it 
to  his  wife,  then  to  H.  to  sell,  and  after 
debts  and  legacies  paid,  the  residue  to 
plaintiffs.  H.,  who  had  a  bare  power, 
died,  and  for  want  of  heirs  in  F.  the 
estate  escheated  to  the  crown.  Chancery 


would  not  entertain  a  bill  ig«iiist  the  At< 
torney-General  to  have  'the  will  estab- 
lished and  the  estate  sold»  though  the 
Exchequer,  hs  a  court  of  revenue,  might 
doit.  ' Reeve r.Att.  Gen.M.  1741.  t 
Atk.  223. 

4.  A,  seised  in  fee  ez  parte  patetnOL 
conveys  to  trustees  in  trust  for  hendf; 
her  heirs  and  assigns,  to  the  intent  that 
she  should  appoint,  &c.  and  lor  no  other 
use  whatsoever.  A.  died  without  cp« 
pointment,  and  without  heirs  ez  porta 
patema:  Held,  that  the  heir  ex  parte 
matema  was  atot  entitlfdt  vhI  that  from 


*u 


BSC4PE. 


tbe  tMlofjr  bitwti  tn^ti  and  lifil  ••• 
tateti  the  cfovn  was  entitled  by  escheat} 
bat  thtt  if  the  ceoveyence  bad  barred  the 
erowa  of  its  rights^  as  between  the  au- 
ternal  heir  and  the  triiite0|  the  fermer 
iras  entitled.  Burgeu  v.  WksmUf  H. 
J759.     1  Eden.  177.     Blac.  121.    &  C. 

5.  Trasteea  not  having  the  legal  eitate, 
cannot  holjd  a|ainit  the  crown,  claimed 
by  escheat.  Walktt  v.  Denns,  T.  1793. 
i  Ves.  inn.  17&  A  copyhold  estate  can* 
Hot  escheat  to  the  crown.    S.  C. 

6.  In  tUs  case  the  courts  npon  petition 
for  leave  to  traverse  an  inquisitien  npon 
a  commission  of  escheat^  foond  in  fiiveor 
itf  the   crown,  thought  the  applicatien 


proper,  and  tiade  m  erdar,    Ei^  1IU». 
simrp  C.  tSOt.    6  Ves.  SQ9.     Vide  Ezpu 
Wragi  6  Ves.  $4<K     Exp.  Feme,  ibid. 
832. 

7.  It  is  the  ordinary  rule  for  the  crow« 
to  give  a  tease  to  the  party  discovering 
an  escheat.  Moggridge  v.  Thackwdl^ 
M.180S.    7Ves.7l. 

8.  The  enpposed  heir  of  a  bare  trustee 
who  wu  stated  to  have  died  without 
heirSt  CMOot  traverse  an  inquisition  of 
escheat,  where  there  is  no  evidence  ex* 
cept  the  oath  of  the  applicant  to  snvali* 
date  the  inquisition.  Rt  Sadler,  T.  J816. 
1  Mad.  &81.  Vide  Exp.  Webster,  6  Vea. 
809. 
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I.  Fee  ^impU. 
II.  Fk€  pmkjlUs  ttr  h§n  Fee. 

III.  Fee^tml  and  in  Memminier  ;  (a)  emi  herein  of  a  eanditwnal  Fee.  (b) 

IV.  JFbf  JAfe  €md  in  Remedmder. 

V.  Pur  autre  vie ;  and  herein  ofik^  Irish  Tenure  by  Lease  for  Lives  rt- 
neuHtih  for  ever. 
VI.  Estate  for  Yeare. 
VII.  tn  Joint'-itnancy.    Jii  Common.     Coparcenary,  Partition,  Siprieorr 

ship,  and  Seteramee. 
Vni.  Vested  in  Possession,  or  in  Intoresi,  wiih  a  fixed  Right  of  Enfoyment. 
IX.  Legid  amd  equitable. 

X.  Vested  bUerests  tn  Chattel  Property. 
XI.  Con^tiig'efi^  and  uncertain  hUereits  in  Chattel  Property. 


ESTATE  I. 

Fee  Sin^e. 
1.  A  man  seised  in  too  may  create  a )  will  so  mould  it,  as  best  to  answer  xhk 


term  fet  years,  id  commence  after  his 
death,  without  issue.  Bed  jccus,  as  to 
cjoo  possessed  of  a  long  terra  for  years. 

firdey  v.  Baek,  T.  I7ia.  2  Vera.  684. 
Ide  poet,  see.  vi. 

2.  A  freehold  estate  taanot  be  kept  in 
abeyance.  Stmdiolm  ▼•  Hodgson,  T. 
1734.  3  f.  W.  303.  But  where,  from 
ilQcessity,  it  happeai  te  ba  no,  the  eoart 


purposes  of  the  limitations.     Ciuiittng- 
ham  V.  Moody,  M.  1748.    1  Ves.  174. 

8.  A  limitation  to  a  BEiaa  for  life,  and 
then  to  his  heirs  at  law,  is  a  fee-simple^ 
that  word  indicating  bnly  the  order  in 
which,  and  not  the  time  at  which  the  li» 
mitations  are  to  ti^ke  place.  &Keefe  w 
/e«a,H.  1807.    13yes.41^ 
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Fee  quaJified^  or  base  Fee* 


4.  A  tenant  in  tftil  of  a  rent  granted 
de  novoy  whhoot  any  renainder  over,  sof- 
fered  a  recovery.  This  will  not  pass  an 
absolute^  but  only  a  determinable  fee, 
vis,  such  as  most  end  on  the  death  of  the 


tenant  in  taH  withoot  Issue.     Chaplin  ▼, 
Chaplin,  H.  173S.    5  P.  W.  230.     Vide, 
2  Lutar.  1225.  Harg.Go.  Lit.  241. a.  ff.  4.' 
298.  a.  n.  2. 


ni. 


T^e-'taU  and  in  Remainder;  (a)  and  herein  of  a  conditional  Fee.  (b) 


(a)  Fee'tail  and  in  Remainder. 

5.  If  a  tenant  in'tail  agrees  to  conrey, 
lie  must  execute  the  agreement;  but  ff 
be  diesi  his  issue  is  not  bound  un1es«  by 
some  act  he  confirms  the*  agreement. 
Ross  V,  Rossy  T.  1670.  1  Ch.  Ca.  171. 
for  the  heir  comes  in  by  the  statute  de 
dams  singly,  and  not  as  deriving  from  the 
ancestor  who  contracted.  Powel  v.  Powel, 
H.  1708.  Pre.  Ch.  278. 

6.  A.  on  the  marriage  of  his  son  B. 
covenanted  to  settle  lands  on  him  for  life^ 
remainder  to  the  heirs  male  of  his  body.. 
B«  died  leaving  his  son,  who  brought  a 
bill  for  performance  of  the  covenant. 
Dismissed,  in  regard  B.  would  have  been  j 
tenant  in  tall,  and  might  have  barred  the  | 
remainder.  Conn  v.  Cann^  M.  1687* 
1  Vern.  480. 

7.  Issue  in  tall  under  a  settlement, 
having  encouraged  a  stranger  to  buy  an 
annuity  of  the  younger  son,  which  he 
took  under  his  father's  will,  the  court  de- 
creed the  annuity  to  be  confirmed.  Hobbs 
V.  Norton^  H.  1682.  1  Vern.  136. 

8.  Partition  between  tenants  in  tail, 
though  only  by  parol,  will  bind  the  issue. 
Burton  v.  JeiiXy  and  Rose  v.  Rose,  cited 
T.  1691.2  Vern.  233. 

9.  A  bond  by  a  son,  on  whom  his 
lather  had  settled  an  estate  .tail,  not  to 
dock  the  intail,  is  good,  for  the  father^ 
might  have  made  him  only  tenant  for  life. 
Freeman  v.  Freemany  T.  1691.  2  Vern. 
233.  It  would  seem  that^the  bond  is 
good  to  charge  the  assets  only,  and 
would  not  fpUow  the  estate  in  the  hands 
of  a  bona  fide  alienee.  See  CuUins  v. 
Plummer,  1  P.  W.  107. 


10«  A.  settled  land  on  his  daughter  in 
tail,  and  took  her  bond  not  to  commit 
waste :  Held,  an  idle  bond,. and  not  bind- 
ing in  equity.  Jervis  v.  Brnion,  M.  1691. 
2  Vern.  251. 

11.  Tenant  in  tail  sold  for  a  full  value, 
and  received  the  ;noney,  covenanting  to 
levy  a  fine,  which  he  was  afterwards  de^ 
creed  to  do ;  and  he  actually  died  in  prison 
for  not  performing  the  decree  ;  yet  held 
that  his  issue  could  not  be  bound*  Foxr. 
Craney  M.  1693.  2  Vern.  806. 

12.  Where  the  trustees  join  with  a  c€s- 
ttd  que  trust  in  tail,  in  a  feoffment,  it  will 
bar  an  estate  tail  ia  trust.  Bowater  v* 
JS/Zy,  H.  1697.  2  Vern.  344. 

13.  Tenant  for  life,  and  cestui  fue  trust 
in  remainder  in  tail,  joined  with  the  trustee 
in  making  a  feoffment  of  the  land.  This  is 
a  good  bar  of  the  estate  tail.  Bowater  v. 
Ellisy  T.  1697.  Pre.  Ch.  81. 

14.  Tenant  in  tail,  without  levying  a 
fine  or  suffering  a  recovery,  may  appoint 
to  a  charity,  and  it  shall  bind  him  in  re* 
mainder,  though  he  does,  not  come  in 
under  the  tenant  in  tail.  Tay  v.  Slaughter j 
H.  1690.  Pre.  Ch.  l6.  AU.  Gen.  v.  Rjfe, 
M.  1703.  2  Vern.  453. 

15.  A  tenant  in  tall  covenanted  to  settle 
a  jointure,  and  died.  His  issue  in  tail  are 
not  bound.  Lady  Cliford  v.  Ld,  Bw' 
lingtony  T.  1700.  2  Vern.  379.  Vide 
Coventry  e.  Coventry,  2  P.W.  222,  which 
is  the  ruling  case  on  this  subject. 

16.  Bare  articles,  or  a  deed  executed 
by  a  tenant  in  tail  only,  seem  hardly  8uf« 
ficient  to  bar  the  intail.  Legate  v.  Sewelly 
E.  1706.  IP.  W.  91.  It  has  been  now 
long  settled,  that  the  issue  in  tail  is 
not  burn  d,  without  a  recovwv  actuajlv 
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Pu'iail  and  in  Remainder, 


suffered.  Weale  v.  Lower^  cited  2  Vera. 
306.  Kirkham  v.  Smithy  Amb.  518. 
Salvia  o.  ThorntoD,  1  Bro.  C.  C.  7^* 

17.  A.  was  teoaDt  io  tail,  subject  to  a 
charge  to  B.  for  life  ;  B.  died,  the  reot- 
charge  being  io  arrear.  The  issue  in  tail 
Is  not  liable,  by  32  Hen.  8.  c.  27.  to  the 
arrears  incurred  in  the  liife  of  the  ances* 
ter.  Fairfax  v.  Derby,  T.  1708.  2  Vern. 
612.     Vide  Edriche's  Ca.  5  Co.  118. 

18.  A  tenant  for  life,  reinainder  in 
tail,  whose  estate  was  charged  with  a 
sum  of  money,  was  decreed  to  join  in 
levying  a  fiue  and  suffering  a  recovery, 
and  the  tenant  for  life  to  pay  one  third 
part.    Jones  v.  SM^y  H.  1709*  Pre,  Ch. 

19.  A  power  of  making  leases  does 
Dot  prevent  a  devisee's  estate  from  being 
an  estate  tail,  or  restrain  it  to  an  estate 
for  life  ;  for  by  such  a  power  the  devisee, 
without  fine  or  recovery,  may  make 
leases  to  bind  the  remainder  or  reversion : 
whereas  by  the  statute  of  Hen.  8.  a 
tenant  in  tail  can  only  make  leases  to 
bar  the  issue,  and  not  the  remainder  or 
reversion.     Bale   v.  Coleman^  C.  1711- 

1  P.  W.    144.     Vide  King  v.  Melling, 

2  Lev.  58. 

20.  The  statute  of  Hen.  8.  c.  28.  s.  2. 
gives  a  tenant  in  tail  power  to  make 
leases  for  three  lives  absolute  only,  and 
not  for  99  years  determinable  on  three 
lives.  GlanviUe  v.  Payne^  T.  1730. 
2  Atk.  40.  Barn.  Ch.  Rep.  18.  Vide 
Whitlock's  Ca.  8  Co.  70. 

.  21.  Tenatit  in  tail  of  a  rent  granted 
de  novoy  without  any  remainder  over,  suf- 
fered a  recovery.  This  will  not  pass  an 
absolute,  but  ouly  a  determinable  tee,  vis. 
such  as  must  end  on  the  death  of  the 
tenant  in  tail  without  issue.  Chaplin  v. 
Chaplin,  H.  1733.  3  P.  W,  230.  Harg. 
Co.  Lit.  241.  a.  n.  4.  298.  a.  n.  2. 

22.  The  is9ue  in  tail  are  not  bound  by 
the  covenant  of  the  ancestor.  8taphton 
v.  Stapleton,  T.  1739.  1  Atk.  10.  Vide 
Saville's  Ca.  cited  in  Att.  Gen.  v.  Day, 

1  Ves.  224.   and  in   Hinton  e.  Hinton, 

2  Yes.  634.  Leech  v.  Trollop,  ibid.  662. 
Hay  ward  v.  Stillingdeet,  1  Atk.  428. 
But  where  a  tenant  in  tail  made  a  con- 
veyance, and  covenanted  for  further  as<* 
surance,  and  then  became  a  bankrupt, 
such  covenant  was  held  to  bind  the  lands 
in  the  hands  of  the  assignees.  Edwards  v. 
Applebee,  2  Bro.  C.  C.  652.  (n.)  Et 
vide  Sutton  v.  Stone,  2  Atk.  101.    Tourle 


V.    Rand,   2  Bro.    C.  C.    650.   Pye  r. 
Daubuz,  3  Bro.  C.  C.  595. 

23.  A  tenant  in  tail  conveying  taium 
ttatum  euuin,  conveys  but  an  estate  for 
his  life,  therefore  a  deed  to  pass  such  an 
estate  as  a  fee  is  a  void  contract*  Av- 
nardision  v.  lAngood,  H.  1740.  2  Atk. 
134.  Barn.  Ch.  Rep.  337. 

24.  A  copyhold  surrendered  to  the 
husband  for  life,  to  the  wife  for  life^ 
mainder  to  the  heirs  of  their  bodies, 
mainder  in  foe  to  the  survivor*  This 
gives  to  the  wife,  who  survived,  an  estate 
tail  only  after  possibility  of  issue  extinct, 
and  the  estate  tail  vests  in  the  heirs  of 
the  husband  and  wife.  Suitan  ▼.  Sterne, 
M.  1740.  2  Atk.  101.  Mr.  Fearne  says, 
that  this  is  more  a  memorandum  than  a 
report  of  the  case^  and  that  the  decide  is 
not  easily  to  be  accounted  for,  no  reason 
for  the  resolution  appearing. 

25.  If  a  tenant  in  tail,  remainder  in 
fee,  grants  an  estate  to  A.  to  commence 
after  the  death  of  tenant  in  tail,  and  then 
levies  a  fine  to  other  uses,  A.'s  estate  is 
merged  in  the  fine.  Langleif  v.  Brown^ 
T.  1741.  2  Atk.  199.  Vide  Symonds  e- 
Cudmore,  Salk.  338.  But  if  tenant  m 
tail  conveys  to  one  during  his  own  life, 
or  covenants  to  stand  seised  to  the  use  of 
himself  for  life,  with  remainder  over,  t|iis 
remainder,  it  seems,  is  void  in  its  creation. 
Vide  Machell  v.  Clock,  2  Salk.  619.  Vide 
post,  tit.  Fine  and  Recovery,  ix. 

26.  A  tenant  in  tail  is  not  bound  to 
keep  down  interest  upon  incumbrances. 
Sergison  v.  Sealy,  M.  1742.  2  Atk.  416. 
And  the  reason  is,  because  the  remain- 
der-man or  reversioner  is  considered  as 
wholly  in  his  power.    Chaplin  e.  Chaplin, 
3  P.  W.  235.  Amesbury  r.  Brown,  1  Ves. 
477*  But  the  same  reason  does  not  hold 
in  the  case  of  an  infant  tenant  in  tail,  be* 
cause  he  cannot  bar  the  remainders,  un- 
less under  privy  seal,  therefore  his  guar- 
dian or  trustees  must  keep  down  the   in- 
terest, S.  C.  1  Ves.  4S0.     So  a  tenant  for 
life  is  obliged  to  keep  down  the  iiucrest. 
on   incumbrances.     Vide  Hungerford  r. 
Hungerford,  Gilb.   Eq.  Rep.  69.     Par- 
tridge e.  Pawlet,  I  Atk.  467*    Revel  r. 
Waikinson,  1  Ves.  93.     Tracy  e.  Here- 
ford, 2  Bro.  C.  C.  128.     Et  ride  post, 
next  section.    Where  a  tenant  in  tail  pays 
off  an  incumbrance,  without   taking  an 
assignment,  it  is  an  exoneration  of  the 
estate ;  but  i^ere  a  tenant  for  life  pays 
it  ofi^  he  is  considered  as  a  creditor  for 
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the  money  so  paitj  off;  and  In  either  case 
evidence  of  the  intention,  or  situation  of 
the  estate,  may  bo  admitted  to  prove  the 
contrary.  Kirkbam  r.  Smith,  1  Ves. 
2^8,  Amcsbury  v.  Brown,  ibid.  477* 
Jones  V.  Morgan,  1  Bro.  C.  C.  !?18. 
Shrewsbury  r.  Shrewsbury,  3  Bro.  C.  C. 
120. 

27.  A  remainder-man  in  tail,  or  a  re- 
versioner in  fee,  may  come  into  court  to 
have  his  title  deeds  secured  for  his  bene- 
lit,  though  an  estate  for  life  is  outstan<i- 
Sr>g.  Smith  v.  Caokey  T.  1746.  3  AlL 
382. 

28.  A.  tenant  in  tail,  remainder  to  !]• 
in  tail,  join  in  a  mortgage  and  bond  to 
raise  money.  After  the  dedtb  of  A.  his 
creditors  cannot  come  upon  B.'s  remain- 
der, in  ease  of  A.'s  personal  estate.  Jio* 
binson  v.  Gee,  T.  1749.  1  Ves.  251. 

29'  Agreements  are  not  executed  in 
equity  against  issue  in  tail,  or  remainder, 
claiming  D«r  formam  doni.  Ilinton  v. 
Hinton,  T.  1755.  2  Ves.  634. 

SO.  A  proviso,  annexed  to  an  estate 
tail,  to  charge  the  land  with  a  sum  of 
money  in  case  of  alienatt«>n,  is  repug- 
naot  to  the  estate,  and  void.  King  v. 
BurcheUy  M.  1759.  1  Eden  424.  Amb. 
379.    Lade  r.  Holford,  ibid.  479. 

31.  A  tenant  in  tail  obtained  an  act  of 
parliament  enabling  him  to  charge  the 
estate ;  though  the  rights  of  the  remain- 
der-man were  not  accepted  in  the  saving 
clause,  yet  held  they  were  bound.  Secus, 
had  he  been  tenant  for  life  only.  West- 
hy  V.  Kiernan^  H.  1771.  Amb.  697. 

32.  A  son,  tenant  in  tail  in  remainder, 
joins  his  father,  tenant  for  life,  in  sufifer- 
ing  a  recovery,  and  then  they  mortgage 
the  lands.  The  son  shall  not  be  com- 
pelled to  pay  interest  on  this  mortgage 
during  the  life  of  his  father.  Gay  v.  Cox, 
T.  1784.  1  Ridgw.  P.  C.'153. 

33.  The  fine  of  a  tenant  in  tail  does! 
not  taku  away  the  right  of  the  renrainder- 1 
man,  but  the  remainder-man  is  at  libcrtv 
to  prove  the  vouchee  ii\  a  recovery  non 
compds.       Hume  v.  burton ^   T.    1785. 
1  Ridgw.  P.  C.  207,  208. 

94.  A  fine,  with  proclamations  by  a 
tenant  iji  tail,  whether  the  proclamations 
are  finished  in  bis  life-rime  or  not,  will 
bar  the  issue  in  tail,  because  the  fino  i^ 
quasi  a^  Judgment,  and  the  issue  in'  tail 
claims  the  estate  through  his  ancestor, 
whose  right  was  barred  by  the  judgment. 
S,  C.  ibid.  270. 
35,  On  the  death  of  a  (enact  In  tail  the 
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rent  shall  be  apportioned.  Pageti  v.  Gee^ 
M.  1753.  Amb.  198.  So  between  the  re- 
presentative of  a  tenant  in  tail  who  died 
without  issue,  and  the  remainder -man* 
Vernon  v.  Vernon^  T.  1789.  2  Bro.  C.  C. 
659. 

36.  If  a  tenant  in  tail  makes  a  mort- 
gage, Ld.  Thurlow  said,  his  covenant  for 
further  assurance  may  be  laid  hold  qf 
as  a  plank.      Tourle  v.  Rand^  T.  1789- 

2  Bro.  C.  C.  650.  Vide  Edwards  ».  Ap- 
plebee,  in  note,  t6.  652.   Pye  0.  Daubus, 

3  Bro.  C.  C.  595. 

37.  A  tenant  in  tail  restrained  by  act 
of  parliament  from  sufiering  a  recovery^ 
paid  ofi*  several  portions  charged  on  tli« 
estate,  without  taking  an  assignment  of 
the  securities :  Held,  he  shall  be  a  cre- 
ditor for  the  sums  paid,  which  shall  be 
raised  for  bis  administratrix.  Shretoshury 
v.  Shrewsbury,  T.  1790.  3  Bro.  C.  C. 
120.' 1  Ves.jun.  227. 

38.  Upon  a  bill  by  a  tenant  tn  tail,  in 
reversion,  timber  was  ordered  to  be  cut, 
and  the  produce  of  it  to  be  laid  out  in 
the  funds,  leaving  the  discussion  of  the 
claims  till  the  tenant  in  tail  should  come 
of  age.     Mildmay  v.  Mildmay,  T.  1792, 

4  Bro.  C.  C.  70. 

39*  Tenant  in  tail,  with .  reversion  in 
fee,  levying  a  fine,  lets  in  the  reversion  : 
but  suffering  a  recovery  bars  it,  and  all 
incumbrances,  and  gains  a  new  fee.  Cave 
V.  Holford,  E.  1798.  3  Ves.  67^. 

40,  Upon  an  ejectment  by  an  heir  in 
tail,  defendants  cannot  rest  upon  tbe 
judgment  in  the  recovery,  but  all  the  pro- 
ceedings must  appear  upon  the  record. 
Lady  S/iaftsbury  v.  ArrowsmiihjT.  1798. 

4  Ves.  71. 

41.  Trust  by  deed,  creating  estates  tail 
after  any  contract  for  alienation,  to  raise 
money  for  the  persons  next  in  limitation^ 
held  void, as  tending  to  a  perpetuity,  and 
inconsistent  with  the  rights  of  the  tenant 
in  tail.     Mainwaring  v.  Baxter ^  T.  1800. 

5  Ves.  458. 

4^.  Tenant  for  99  years,  if  she  shall  so 
long  live ;  remainder  to  trustees  to  pre- 
serve, &c. ;  remainder  to  the  heirs  of  her 
body;  remainder  over  to  tbe  same. trus- 
tees^.upon  trust,  for  Qther  persons.  Upon 
the  application  of  those  persons,  and  ,the 
trustees  under  stut.  6  Anne,  c.  18.  the . 
husband  of  the  tenant  for  life  was  ordefed 
to  produce  her ;  Ld.  Ct.  rcquiriug  evi- 
dence  that  she  was  not  pregnant  when 
she  left  her  husband.  Esp.  Grant,  M, 
1801.  G  Ves,  5r2. 


Qlfe 
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Fee-tail  and  in  Remainder, 


43.  A  pctitioD  was  presented  under 
40  Geo.  3.  c  56.  by  a  person  entitled  to 
wa  estate  tail  in  I&inds  to  be  purchased  un- 
der a  settlement,  to  have  the  money  paid 
without  a  recovery.  Ld.  Ch.  approved 
the  course  that  had  been  taken  (a)  upon 
this  act,  according  to  which  the  court 
takes  care  that  the  fund  is  clear,  and  for 
that  purpose  he  desired  to  see  the  settle- 
menu  His  lordship  further  said,  a  pe- 
tition of  this  sort  should  never  be  heaid 
on  the  last  day  of  term,  but  to  obtain  the 
order  in  term  the  application  must  be 
made  at  such  time  in  tlie  term  as  to  give 
sufficient  time  for  a  recovery  to  be  sufler- 
•d.  Etd.  Fnth,  T.  1803.  8  Ves.  609. 
Vide  (a)  Exp.  Bennett,  6  Yes.  116.  Exp. 
Hodges,  ibid.  576.  Lowton  v.  Lowton, 
5  Ves.  12.  (n)  Lloyd  v.  Jobnes,  9  Ves.  37. 

44.  Tenant  in  tail  claiming  upon  the 
death  of  a  former  tenant  in  tail  without 
issue,  not  through  or  under  him,  but  by 
a  new  limitation  in  remainder,  is  entitled 
to  continue  the  suit  of  the  former  tenant 
in  tail  (though  52  years  ago)  and  to  have 
the  benefit  of  the  proceedings  by  a  sup- 
plemental bill.  Ld.  Ch.  said,  that  Cb- 
borne  p.  Usher,  (2  Br'o.  P.  C.  314.)  raised 
this  question,  whether,  if  a  tenant  in  tail 
was  a  party,  and  died  leaving  issue,  the 
issue  could  appeal  in  tliat  proceeding  ?  not 
whether  he  could  bring  a  new  suit  ?  it  was 
held  by  the  lords  that  he  might  appeal ; 
that,  however,  was  the  case  of  issue  suc- 
ceeding to  the  estate  tail  of  his  ancestor. 
In  Shepherd  v.  Lucas,  it  was  held,  that  a 
remainder-man  in  tail  may  bring  a  writ  of 
error.     In  Wingfield  v.  Wballey,  (2  Bro. 

P.  c.  4470  ^^  ^°"'**  ^®"*  *  ??''^^^  ^^y 

in  giving  a  remainder-man  the  benefit, 
together  with  the  disadvantage  of  pro- 
ceeding against  the  prior  tenant  in  tail 
The  consequence  of  which  is, that  in  some 
cases  not  proceeding  to  absolute  decree, 
subsequent  remainder-men  in  tail  may 
be  entitled  to  the  benefit  of  proceedings 
of  a  prior  remainder-man.  His  f^ordship 
could  not  hold  that  a  good  judgment^ 
which  decided  that  one  tenant  in  tail  only 
need  be  a  defendant,  but  that  the  pro- 
ceedings had  against  him  for  all,  should 
toot  be  for  the  benefit  of  all.  If  it  can  be 
maintained,  that  if  a  decree  has  been 
made,  it  creates  so  much  obligation  for 
and  against  the  subsequent  remainder- 
man, and  it  can  be  made  out  to  be  the  ne- 
iressary  result  of  principles  of  conve- 
niABAft^ibat  tho;  e  whose  interest  tbe  te- 
prcsents,  iDUght  to  have  the 


benefit,  and  bear  the  disadvvDtage  of  tes- 
timony given  before  the  hearing,  tbe  de- 
gree of  advantage  cannot  affect  the  prin- 
ciple.    It  follows,  therefore,   that  if  any 
advantage  arises  from  the  ceDant  in  tail 
taking  up  the  cause,  be  will  have  a  rigbt 
to  say  his  interest  was  represented,  and 
he  will  continue  it.     It  saves    expense, 
and  may  be  of  advantage  to  both,  to  the 
plaintiff  as  giving  him  the  benefit  of  ad- 
mission, and  to  the  defendant  as  giving 
him  the  advantage  of  any  statement  ia 
the  bill.     If  the  plaintiff  sues,  bj  a  con- 
tinuation of  the  suit,  there  is  no  hijostice 
in  pressing  against  him  the  advaatase  of 
the  statement  in  a  bill  which  he  adopts, 
but  neither  plaintiff  nor  defendant  is  shot 
out  from  stating  particular  circamstaDces 
attaching  upon  bis   case.      Wingfield  r. 
Whalley,  (^tupra)  isan  authority  that  those 
circumstances  may  be  brought  before  the 
court  by  answer  or  fresh  examinatioo  of 
witnesses :   this  bill,  therefore,   may  be 
sustained.     The  next  material  quest iou  is 
that  of  contribution.     Here  Ld.  Cb.  ex* 
amined  the  case  of  Kirkham  v.  Smithy 
(1  Ves.  258.)  and  t^n  said,  unless  there 
was  some  distinction  he  was  not  awara 
of,  between  that  case  and  the  present,  tbe 
concurrence  of  that  tenant  in  tail  would 
take  away  the  equity,  but  his  Lordship 
had  some  doubt  about   it,  thinking  that 
determination  might  break  in  upon  the 
distinction  between  tenants  in  tail  of  in- 
heritance, and  persons  having  interests  ia* 
the  nature  of  estates  tail  not  inheritance, 
as  money  to  be  laid  out  in  an  estate  tail 
with  remainders  over.     An  act  not  equi* 
valent  to  the  judgment  of  tbe  court,  is  not 
an  act  that  would  devest  equities  as  among 
those  subsequently  becoming  entitled  to 
different  parts  of  what  was  once  tbe  es- 
tate tail.     As  to  Blake  t.  Blake,  (3  P.  W. 
10.  n.)  that  was  an  interest  in  nature  of 
an  estate  tail,  but  it  was  not  an  estate 
tail,  and  the  ground  of  that  dacbion  was, 
that  the  equity  attaching  upon  the  renew* 
ed  lease,  being  one  which  could  be  dis- 
charged by  a  merd  deed,  the  court  would 
not  call  upon  the  lessee  to  make  a  settle- 
ment which  ho  might  undo  at  the  safte 
moment,  but  that  is  subject  to  the  dis- 
tinction between  fine  and  recovery,  and 
that  was  the  ordinary  doctrine  of  tbe 
court  till  the  late  act  of  parliament  (40 
Geo.  3,  c.  56.)  {a)  as  to  money  to  be.  laid 
out  in  land  to  be  settled*     Another  point 
on  which  Ld.  Ch.  laid  great  stress,  was, 
that  there  vvas  a  tenaot  in  tail  a  party. 
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Fee-tail,  and 

though  he  did  not  dislinctly  appear  as 
such  on  the  record,  and  that  leads  to  the 
right  interpretation  of  the  decree  made 
hy  Ld.  Hardtcic/ce  in  this  cause  in  17^1 9 
who  cannot  be  supposed  to  have  made 
the  decree  without  somebody  before  the 
toort  representing  the  inheritance,  that 
decree  therefore  being  made  against  the 
person  representing  the  inheritance,  was 
binding  upon  all  the  remainders  behind, 
by  analogy  to  the  rule  at  law,  that  a  re- 
covery in  which  a  subsequent  reinainder- 
man  h  vouched,  bars  all  remainders  be- 
hind, without  prejudice  to  those  interme- 
diate. It  is  further  material,  that  if  ac- 
cording to  Kirkham  v.  Smith,  (supraj)  a 
part  of  the  estate  sold  under  the  act  of 
the  party,  discharges  the  rest  from  con- 
tribution, the  selection  by  the  court  of 
that  estate  for  sale,  will  raise  a  case  at 
least  as  strong  against  contribution,  as  if 
it  was  the  act  of  the  party  out  of  court. 
His  Lordship's  opinion  therefore  was, 
there  should  not  be  contribution.  As  to 
the  sale  itself  under  all  the  circumstances, 
Ld.  Ch.  said,  there  was  a  great  difficulty 
in  setting  that  aside.  It  is  the  dail}'  prac* 
tice  of  the  court  for  convenience,  to  sell 
property  which  it  may  afterwards  appear 
Qnnecessary  to  sell  as  real  estate,  before 
the  situation  of  the  personal  property  is 
ascertained,  but  the  court  afterwards  sets 
right  the  interests,  (b)  A  purchase  there- 
fore under  a  decree,  though  afiected  by 
irregularity  and  notice,  shall  not  be  set 
aside  in  favour  of  a  subsequent  remainder- 
man, a  prior  tenant  in  tail  having  been  a 
party  to  the  sale.  Bill  dismissed  without 
costs.  Uoyd  V.  JohneSf  T.  1803.  9  Ves. 
37.  (a)  For  the  construction  of  the  slat. 
40  Geo.  3.  c.  36.  vide  Lowton  t;«  Lowton, 

5  Ves.  12.  (n.)   Videetiam  Exp.  Bennet, 

6  Ves.  116.  Exp.  Hodges,  ibid.  576. 
Exp.  Frith,  8  Ves.  609-  {b)  Holme  v. 
Stanley,  ibid.  2. 

45.  Under  a  covenant  in  a  marriage  set- 
dement,  a  sum  was  to  be  laid  out  in  real 
estate  to  be  settled  on  the  father  for  life, 
with  remainder  to  the  children  as  tenants 
in  common  in  tail.  The  children  peti- 
tioned i^ider  the  stat.  40.  Geo.  3.  c.  56. 
^o  prevent  the  necessity  of  suffering  a 
recovery.  Ld.  Ch.  granted  the  petition 
accordingly^  saying,  that  the  court  has 
no  jurisdiction  in  this  case  by  motion, 
but  by  petition  only.  Baynes  v.  Baynes, 
£.  1804.  9  Ves.  462.  Vide  Exp.  Friih, 
8  Ves.  609.  and  references,  ante,  pi.  43. 

A^M  A  decree  against  a  tenant  in  tail 


in  Remainder, 

shall  bind  a  remainder-man,  (a)  but  the 
remainder-man  may  appeal  or  re -hear 
the  cause.  (6)  And  in  the  present  case 
it  was  held,  that  an  appeal  lies  at  the  suit 
of  a  tenatlt  in  tail  in  remainder  against  a 
decree  affecting  his  rights  obtained  by  a 
prior  tenaot  in  tail ;  and  such  remainder- 
man may  file  a  supplemental  bill  to  make 
himself  a  party  to  the  former  suit,  for  the 
purpose  of  appealing.  (Hffard  v.  Hort, 
T.  1804.  1  Sch.  &  Lef.  386.  Vide  (a) 
Lloyd  9.  Johnes,  9  Ves.  S7.  ante,  pi.  44. 
(6)  Osborne  v.  Usher,  2  Bro.  P.  C.  Sl4» 

47*  Where  a  tenant  in  tail^  was  pre- 
vented from  suffering  a  recovery  by  the 
fraud  of  one  whose  wife  was  entitled  in 
remainder,  the  court  granted  relief  hy 
treating  the  estate  even  in  favour  of  a 
volunteer,  as  if  the  recovery  had  been 
suffered.  Luttorel  v.  Olmius,  cited  ia 
Mestaer  v.  GiUUpie^  M.  ISO6.  11  Ves^ 
638. 

48.  A  tenant  in-  tail  after  possibility 
being  dispunishable  of  waste  by  law,  has 
equally  with  the  tenant  for  life  without 
impeachment  of  waste  by  settlement,  aii 
interest  and  property  in  the  timber.  Wil' 
Hams  V.  WUliam,  M.  1808.  15  Ves.  427. 
In  which  case  Ld.  Ch.  stated  instances  of 
a  tenancy  in  tail,  after  possibility  of  issue 
extinct,  in  possession,  or  of  a  remainder 
or  reversion. 

49*  A  tenaot  in  tail,  after  possibility 
having  been  once  tenant  in  tail  in  posses- 
sion with  the  other  donee,  and  therefore 
dispunishable  for  waste,  may  not  only- 
commit  waste,  but  also  convert  to  her 
own  use,  the  property  wasted.  She  shall 
not  therefore  be  restrained  in  iOquity,  ex- 
cept for  malicious  waste.  WMiaans  v. 
Williamsj  sup.  et  vide  (jrarth  17.  CottoOi 
1  Dick.  183.  3  Atk.  751.  1  Ves.  524. 
546. 

50.  I>evise  to  A.  and  after  his  death  to 
his  first  and  other  sons,  and  in  default  of 
male  issue,  then  to  his  eldest  and  other 
daughters,  and  to  their  heirs  male  for 
ever.  This  gives  A.  an  estate  in  tail 
male,  Wight  v.  Ltigh,  HL  1809. 15  Ves. 
564. 

51.  A  tenant  in  ^uasi  tail  cannot  bai- 
the  remainders  over  by  will.  Dillon  v, 
DUUny  H.  I8O9.  1  Ball  &  Be.  95.  et  vide 
Osbrey  v.  Bury,  ib.  53.  where  the  re* 
porters  have  doubted  whether  a  bill  by  a 
remote  remainder-man  to  set  aside  a  deed 
barring  a  quasi  entail,  can  be  maintained 
during  the  life  of  a  tenant  for  life,  with 
a  power  to  devett  the  estate  tail,  bat  Ld-. 
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Manners  was  of  opioioo  that  such  a  re- 1  That  the  deceased,  by  oot  daimf  ag  tfa« 

maioder  in  tail  might  be  destroyed.  I  fund  wbeo  of  age,  showed  an  inteoticNi 

52.  A  tenant  in  tail  is  not  obliged  toi  :hat  it  should  be  so  appropriated.      But 

keep  down  the  interest  on  a  charge  af- !  it  was  held,  Isl,  That  the  genera]  questinn 


feeling  the  estate,  but  if  he  do  so  his  per- 
sona) representatives  will  not  be  allowed 
it  out  of  the  estate  charged.  Redington 
V.  Rcdington,  H.  1809.  1  Ball  &  Be.  143. 
Vide  Amesbury  r.  Brown,  1  Ves-  477. 

53,  If  tenant  in  tail  reserves  an  entire 
rent  upon  a  farm  in  which  some  lease- 
hold lands  are  mixed  with  the  entailed 
lands,  the  lease  is  not  good  against  the 
reversioner.  Rees^  d.  Perkins^  v.  Phillips^ 
E.  1810.  Wightw.  69. 

54.  Quasi  tenant  in  tail  of  a  freehold 
lease  for  lives,  may,  by  surrendering  the 


and  taking  a  new  lease  to  himself,  bar  the 
remainders  over,  notwithstanding  there 


conid  only  arise  in  favour  of  a  reniaioder- 
man,  or  reversioner,  whose  rights  were 
in  this  case  barred  by  the  recovery.  Sd/j, 
That  the  order  was  not  meant  to  vnrf 
the  rights  of  the  real  and  personal  repre- 
sentatives, but  to  prevent  the  incambrao- 
cers  from  being  prejudiced  by  the  court 
taking  the  estate  into  its  custody,  and  also 
to  protect  the  estate  from  hostile  pro- 
ceedings on  the  part  of  the  creditors,  and 
did  not  amount  to  an  appropriation  :  and 
lastly f  That  there  was  nothing  in  the  cir- 
cumstances to  alter  the  character  of  the 


old  lease,   without  the   trustees  joining,  property,  which  consisting  of  rents  paid 


into  court,  and  neither  applied  in  pay- 
ment of   interest  nor  appropriated  for 


were  prior  existing  trusts  at  the  time  of  |  such  payment,  it  was  personal  estate,  and 
such  surrender.      Blake  v.  iMxton^  H.  |  ought  to  be  dealt  with  as  such.     Bertie  v. 


IS  15.  Coop.  178.  Vide  Campell  r. 
Sandvs,  2  Sell.  &  Lef.  281.  Dillon  r. 
Dillon,  1  Ball  &  Be.  95.  D.  of  Grafton 
V.  Hanmer,  3  P.  W.  266.  (n.)  Baker  r. 
Bay  ley,  2  Vern.  225.  Baskett  e.  Pcirce, 
1  Vern,  226.  2  Vent.  346.  Fearne's  Cent. 
Rem.  409.  edit«  Butl.  and  the  cas^s  there 
referred  to. 

55.  On  a  bill  by  an  infant  tenant  in 
tail,  a  receiver  was  appointed,  with  an 
order  to  keep  down  the  interest  of  in- 
cumbrances out  of  the  rents.  The  re- 
ceiver accordingly  kept  down  the  interest 
o{  all  but  one  mortgage,  but  as  the  in- 
terest of  that  belonged  to  infants,  and 
was  never  applied  for,  (except  a  small 
portion  for  maintenance,^  the  residue  of 
the  rents  was  paid  into  court  to  the  cre- 
dit of  the  cause.  The  tenant  in  tail  hav- 
ing come  of  age  he  sufiered  a  recovery, 
and  resettled  the  estate,  after  which  he 
died.  The  master  having  certified  that 
the  deceased  was  not  bound,  while  tenant 
in  tail,  to  keep  down  the  interest  of  the  io- 
combrances,  the  rents  paid  into  court 
during  that  time  consequently  belonged 
to  hit  persona]  representatives,  but  the 
party  claiming  the  estate  under  the 
settlement,  then  petitioned  for  leave  to 
except  to  the  report,  on  the  following 
grounds:  Isf,  That  in  the  case  of  an  in- 
fant tenant  in  tail,  the  interest  of  Incum- 
brances ought  to  be  kept  down  out  of 
rents.  2^y,  That  the  direction  to  the 
receiver  to  keep  down  the  interest 
amounted  (o  an  appropriation  of  so  much 


E.  of  Abingdon,  M.  1817*     3  Merir. 
560. 

(b)  Of  a  conditienal  Fee, 

56.  An  annuity  in  fee,  granted  by  the 
crown  out  of  the  Baibadoes  duty,  is  not 
a  rent  or  realty,  nor  wiihin  the  statute  of 
frauds,  nor  de  donis;  but  being  settled  on 
A.  and  the  heirs  of  her  body,  is  a  fee- 
simple  conditional  at  law.  The  remain- 
der over  would,  in  the  case  of  a  common 
person  be  void;  but  A.  having  is^ue, 
may  bar  the  possibility  of  reverter.  E.  of 
Stafford  V.  Buckley y  H.  1750.  2  Ves. 
170.  178. 

57.  Where  by  the  custom  of  a  manor 
an  estate  cannot  be  entailed,  it  is  capable 
of  such  limitations  as  may  make  it  a  ffe- 
simple  condition ;  and  the  tenant,  after 
the  condition  is  performed,  has  power  to 
dispose  of  it  by  surrender.  PulUn  v. 
Middlctony  C.  1744    9  Mod.  483. 

58.  Originally  an  esutc  tail  was  an  es- 
tate upon  condition  to  become  a  fee  upon 
issue  had,  for  the  purpose  of  alienarioo, 
but  not  absolutely,  as  if  not  aliened  it 
descended  per  for  mam  doni^  and  it  does 
not  ap|)ear  that  any  formodon  was  ever 
brought  by  the  issue  during  the  life  of 
the  tentint  in  tail.  Allan  v.  Allan^  IL 
1808.  15  Ves.  1ST- 


Where  a  remainder-man  in  tail  shall  be 
bound  to  execute  the  real  covenant  of 


of  the  reatf  to  that  purpose :  and  Zdly^  x  the  tenant  for  life^  which  is  a  lien  on,  and 
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nanlj  i.  (a.) 

As  to  Uie  force  of  a  comrooo  recovery^ 
in  eztinguishiDg  all    conditions^  powers^ 


and   incidents  annexed  to  an  estate  taib 
videpoiif  tit.  JFine^od  Reeooery^  vi. 

For  a  ba&e  or  qualified  fee,  vide  OMte^ 
^  s.  ii.  of  this  title. 
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59-  As  to  the  proportion  which  a  te- 
nant for  life  shall  bear  with  the  remain- 
der-man in  removing  incumbrances  or 
keeping  down  the  interest,  vide  ante^  tit. 
Average  and  Contribution^  ii.  Cornish  v. 
Mew,  H.  1616.  1  Ch.  Ca.  271.  Rep. 
temp.  Finch.  220.  Brent  v.  Best y  M.  1682. 
1  Vern.  70.  Clyat  v.  Baiteson^  T.  1686. 
ibid.  404.  Rices  w.  Rives,  H.  1690. 
Pre.  Ch.  21.  James  v.  Haiies,  E.  1692. 
ibid.  44.  Verncy  v.  Verney,  E.  1750. 
Anib.  88.  And  as  to  the  proportion  that 
a  tenant  for  life  of  a  leasehold  estate 
for  lives  shall  bear,  vide  post,  tit.  Estate 
jpwr  autre  vie,  sec.  v.  Landlord  and 
Tenant,  vi.  And  in  cases  of  settlement 
to  one  for  life,  remainder  over,  where  a 
loss  befalls  the  settled  estate,  vide  ante, 
tit.  Average  and  Contribution,  ii. 

60.  Where  a  tenant  for  life  makes  a 
lease  for  years,  rendering  rent,  and  dies 
in  the  interim  of  any  two  quarter  days, 
to  whom  'Shall  the  rent  belong  ?  Vide 
post,  tit.  Landlord  and  Tenant.  So  of 
money  to  be  laid  out  in  land,  and,  in 
the  moan  time,  to  he  invested  in  stock, 
to  whom  shall  a  fractional  dividend  be- 
long ? 

61.  Award  that  a  tenant  for  life  should 
pay  the  remainder-man  370/.  for  waste, 
held  good,  though  the  party  had  made 
good  the  repairs  within  40/.  before  the 
award  made.  Rown  v.  Broum,  £.  1683. 
1  Verui  157. 

62.  A.  bought  a  reversion,  expectant 
after  a  life  estate  in  B.  though  B.  had  no 
title,  he  shall  eojoy  it  in  equity  against 
the  purchaser.  "Walton  v.  8tanford,M» 
ift)2.    t  Vern.  279. 

.  63.  Devisee  for  life,  remainder  over 
committed  a  forfeiture  by  levying  a  fine 
and  making  a  mortgage,  for  which  the 
remainder-man  recovered  in  ejectment. 
Yet  the  mortgagee  having  no  notice  of 
the  will,  had  a  decree  to  hold  during  the 
mortgagor's  life,  and  the  rather  as  the 
mortgagor  made  an  affidavit  that  there 
was  no  will;  and  that  he  wa9  heir  at  law. 


Wt»t5  V.  Fineux,  H.  1699.  Pre.  Ch. 
108.  Vide  contra,  Peachy  v.  Somerset, 
pre.  Ch.  572.  2  P.  W.  146.  Whetstone 
V.  Sainsbury,  Pre.  Ch.  591.  2  P,  W, 
I4O.    S.  C. 

641  A.  tenant  for  life,  remainder  to  his 
sons.  A.  before  a  son  was  born,  brought 
his  bill  for  an  account,  which  was  de- 
creed and  taken :  tliis  shall  bind  the 
sons.  Leonard  v.  l^dy  Sussex,  M.  1705. 
2  Vern.  527. 

65.  A.  tenant  for  life,  remainder  to  his 
first,  &c.  son  in  tail,  remainder  to  B.  for 
life,  remainder  to  his  first.  Sec,  son  in  tail, 
remainder  to  C.  in  tail.  A.  cut  dowA 
timber,  neither  A.  or  B.  having  a  son 
born  :  Held,  that  C.  was  entitled  to  the 
timber  both  in  law  and  equity.  Whitjidd 
v.  Btwit,  M.  1724.  2  P.  W.  240.  Vide 
Bewick  v.  Whitfield,  3  P.  W.  267.  Rolt 
V.  Ld.  Someryille,  2  Eq.  Ah.  759.  pi.  8. 
Garth  v.  Cotton,  3.  Atk.  751.  1  Ves.  524« 
546. 

^,  So,  where  A.  seised  in  fee,  con- 
veyed the  lands,  and  all  trees  and  mines, 
to  trustees  in  fee,  to  the  use  of  A.  for 
life,  remainders  over:  A  cannot  open 
the  mines,  or  cut  down  the  trees.  S.  C. 
ibid.  242. 

67.  Tenant  for  life  of  coal  mines  may 
open  new  pits  or  shafts  for  working  the 
old  vein  of  coals.  Clavering  v.  Clavering 
M.  1726.     2  P.  W.  388^ 

68.  A.  tenant  for  life,  remainder  to 
her  daughters  in  fee.  An  award  that  A. 
shall  procure  her  daughters  to  convey,  is 
not  binding  on  them.  Evans  v.  Cogan^ 
H.  1727.    2  P.  W.  450. 

69.  Tenant  for  life,  with  power  to  mak« 
a  jointure,  covenanted  on  marriage  to 
make  a  jointure  according,  and  also  ta 
make  an  additional  jointure  on  receiving 
or  becoming  entitled  to  any  further  mo'- 
ney  in  right  of  his  wife.  After  the  de^th 
of  the  husband,  the  wife  becomes  entitled 
to  an  additional  fortune.  She  shall  not 
compel  the  remainder-man  to  make  an 
additional  jointure  00    her^  on  this  ac« 
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county  but  on  the  other  band|  the  has- ] Spooner,  2  Vern.  AS.    DaSbrn  p.  GtpaAr 


band's  creditors  shall  not  take  from  the 
wiA»  this  additional  An-tuoe.  Holt  v. 
HoHy  Qihson  7.  HM^  M.  1731.  2  P.  W. 
648. 

70.  A  tenant  for  life  of  goods  is  not 
obliged  to  give  security  for  the  goods^ 
but  only  to  sign  an  inventory  to  the  pep- 
son  in  remainder.  Letk^  v*  Bennet^  H. 
1737.  1  Atk.  470.  Vide  Bill  v.  Kynas* 
ton,  2  Atk.  82.321.  Vide  etiam  post^ 
tit.  Legacy  xvi.  where  the  cases  on  this 
subject  are  more  fully  stated. 

71.  As  a  tenant  for  life,  and  the  person 
in  remainder  in  the  nature  of  a  tenant  in 
tail  of  a  freehold  lease,  may  certainly 
joiui  and  bar  the  next  in  limitatiooy  so 
he  who  had  both  the  interests  in  himself, 
may  bar  the  intail  of  such  lease.  Foster 
V.  Foster,  E.  1741.  2  Atk.  259.  8ic 
Norton  t;.  Freckeri  1  Atk.  524.  Sahern 
tr.  Saltern,  2  Atk.  576*  Williams  v,  Je- 
kyl,  2  Yes.  681.  Blake  t^.  Blake,  3  P.  W. 
10.  (n.) 

72.  The  reason  why  the  common  law 
gaTe  so  large  a  power  to  a  tenant  for 
jife  without  impeachment  of  waste,  was 
for  the  interest  of  the  public,  as  timber 
night  thereby  circulate,  for  shipping  and 
other  uses.  Fackington^s  Ca,  £.  1744. 
3  Atk.  216.     Vide  Pyne  r.  Dor,  1  T.  R. 

73.  Iq  Partridge  v.  Pawhty  E.  1744. 
Ridgw.  Ca.  temp.  Hardw.  254.  A  tenant 
for  lifei  sans  waste,  was  restrained  by  in- 


man»  ibid.  362.  Webb  v.  Webb,  1  P.  W. 
132.    Hodgson  9.  Bussy,  2  Atk.  89- 

75.  The  court  will  restrain  tenants  lor 
life,  without  impeachment  of  waste,  to  a 
reasonable  exercise  of  that  right  ;  and 
therefore  restrained  defendant  from  cut- 
ting down  timber  not  full  grown,  or  not 
fit  for  repairs.  Aston  ▼.  AsUm,  T.  1749. 
1  Ves.  264.  Vide  Downshire  «.  Sandys,, 
6  Ves.   107*    Williams    v.  Macnaosara, 

8  Ves.  70, 71. 

76.  The  first  owner  of  the  inheritance 
in  esse,  shall  have  timber  blown  down  ; 
for  the  trees  must  become  the  property  of 
somebody.  Garth  v.  Cotton^  R.  175S, 
3  Atk.  755.  Vide  Bowles's  Ca.  1 1  Co. 
79.  Aleyn  81.  Bewick  r.  Whitfield^ 
3  P.  W.  266.  1  Bro.  C.  C.  196.  3  Bro. 
C.  C.  38.  Mildmay  r.  Mildmay,  4  Bro. 
C.  C.  76. 

77*  A  father,  tenant  for  lift,  joined 
with  his  son  in  raising  money,  which  tbm 
father  received  :    he  must  exonerate  the 
son's  estates.     Piers  v.  PierSy  T.  J750L 
1  Ves.  522.    Vide  Kittear  v.  Baynes^ 

1  Bro.  C.  C.  3S4. 

78.  An  express  estate  for  life  is  not 
enlarged  by  implication,  unless  necessary, 
as  to  preserve  the  intent  for  the  line  in 
succession.  Vaughan  v.  Ferrer ,  11. 1751. 

2  Ves.  182.  . 

79.  An  estate  for  life  by  implicatioa, 
as  on  a  devise  to  the  heir  afrer  (he  death 
of  another,  depends  on  the  intent  by  cir- 


junction  from  felling  timber.    Afterwards !  cumstaoces.  Boon  v.  Comfortk^  T.  1751, 
his  creditors  obtained  an  order  for  a  sale  2  Ves.  280.     Vide  Gardner  v.  Sheldoni 


of  timber,  and  a  receiver  was  appointed 
for  the  money  arising  from  the  sale  ;  but 
before  the  timber  was  felled,  the  tenant 
for  life  died ;  on  this  bis  representatives 
moved,  that  they  might  have  the  benefit 
of  the  timber,  but  Ld.  Hardwieke  thought 
the  question  of  too  much  importance  to 
be  determined  on  motion,  and  ordered  it 
to  be  put  in  the  paper.  Aote,  A  case  of 
the  same  name  is  reported  in  1  Atk.  467. 
but  no  notice  is  ta)cen  of  this  point. 

74.  A  second  son,  tenant  for  life  of  a 
freehold  lease,  remainder  to  the  heirs  of 
Ae  body  of  the  father,  the  tenant  for  life 
tand  the  elder  brother  may  bar  the  intail . 
jPo«<ery.P0s/«r,  sup*  As  to  descendible 
freeholds,  vide  Seymour^s  Ca.,  10  Co.  96. 
XRol.  Ab.  STQ.  As  to  intails  of  free- 
hold leases,  mde  Wastneys  t;.  Chappel, 
;  t  P.  W.  205i  D.  of  Grafton  v.  Hanmer, 
ibid.  266,  As  to  heirs  male  being 
words  of  purchase^  vide    Peacock  v. 


Vaugh.  259. 

80.  A  party,  plaintiff,  has  no  right  to 
bring  remainder-men  before  the  coort 
to  clear  his  own  title,  upon  a  discussion 
whether  a  prior  remainder-man  has  title 
or  not  Pelkamv.  Gregory ,  M:  1760. 
1  Eden  518.  3  Bro.  P^  C.  (T.)  204. 
Vide  Le  Rousseau  o.  Rede,  2  Eden  1. 
Beauiien  9.  Cardigan,  Arab.  533.  De- 
vooshire  v.  Newnham^  2  Sch.  &  Lef.  210. 
Vide  etiam  Cockburn  v,  Thompson,  16 
Ves.  326.  and  references. 

81.  On  a  bill  by  reversioner,  against 
the  tenant  for  life,  to  oblige  him  to  repair 
or  have  a  receiver  appointed,  the  court 
refused  relief.  Wood  y^Qaynon,  £.  I76l. 
Amb.  395. 

82.  In  case  of  lands  exchanged. under 
an  act  of  incloaoire,  tenants  for  life  im- 
peachable for  waste,  cannot  cut  timber 
for  inclosures,  but  they  must  raise  the 
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nosey  by  mortgagt^  under  the  powers  in  |  profits,  and  to  keep  down  the  ioterest  of 


the  act ;  and  istavers  from  one  estate  shall 
Dot  be  applicable  to  the  exigencies  of  an- 
other. Lee  V.  AlsUfHf  C.  1783,  1  Bro. 
C.  C.  194.  3  Bro.  C.  C.  37.  1  Ves.  jun. 
78.  Vide  Whitfield  .v.  Bewitt,  2  P.  W. 
240.     3  P.  W.  267. 

83.  Where  a  tenant  for  life  paid  off  an 
iocumbraoce  upon  the  estate,  he  shall  be 
consideiied  as  a  creditor  for  the  money  so 
paid ;  but  where  paid  by  the  tenant  in 
tail,  it  was  held  in  exoneration  of  the  es- 
tate, of  which  he  may  make  himself  abso- 
lute owner.  Jones  v.  Morgan^  M.  1783. 
1  Bro.  C.  C.  206. 

84.  An  estate  was  settled  on  A,  for 
life ;  then,  as  to  part,  on  B.  for  life ;  re- 
mainder, as  to  the  whole,  to  uses,  under 
which  defendant  took,  as  tentfnt  for  life ; 
with  power  to  A.  to  charge,  but  not  in- 
cumber B.'s  estate  for  life.  The  estate 
giv^n  in  remainder  fell  during  B.'s  life, 
and  the  interest  of  the  charges  eshansted 
the  rents  and  profits.  Upon  B.'s  life 
estate  falling  in,  the  rents  and  profits  of 
that  portion  of  the  estate  were  decreed  to 
discharge  and  pay  the  arrears,  which 
shall  not  be  a  charge  upon  the  inheritance. 
Tracey  v.  Hertford^  M.  1786.  2  Bro. 
C.  C.  128. 

85.  The  appellant  in  this  case,  having 
daimed  the  renewal  of  a  lease  from  the 
heirs  of  the  covenantor  pjjrsuant  to  bis 
covenant :  they  refused,  alleging  that  the 
covenantor  was  a  bare  tenant  tor  life. — 
This  refusal  is  a  breach  of  covenant,  on 
which  an  action  at  law  will  lie  against  the 
representatives  f)f  the  covenantor.  Jfa- 
eurtney  v.  Blundett^  T.  1789^  2  Ridgw. 
P.  C.  113. 

86.  A  tenant  for  life  shall  merely  keep 
down  the  infi^rest  of  an  incumbrance,  but 


the  fond,  to  answer  contingent  charges. 
S.C.tW.514* 

89*  A  tenant  for  life,  with  liberty  t4> 
cut  timber  at  seasonable  times,  shall  not 
cut  trees  planted  for  urnament  or  shelter 
to  the  mansion-house,  or  saplins  unfit  to 
be  felled  as  timber*  Chamberlayne  v«. 
Dummer^  T.  1792.    3  Bro.  C.  C.  549* 

90.  A  tenant  for  life  liable  to  waste, 
having  sold  timber,  cannot  prevent  the 
vendee  from  cutting  it.  Wentworth  v. 
Turnery  M.  1795.     3  Ves.  3. 

91*  In  this  case  the  court  held  the  rule 
unreasonable,  that  a  tenant  for  life  should 
pay  one-third  of  the  renewal  fine  of  aa 
estate  for  lives,  and  said  it  did  not  now 
prevail.  White  v.  White,  T.  1798.  4 
Ves.  33.  et  post^  on  appeal.  And  in  "^ 
Lord  Fenrkyn  v.  HugheSj  M.  1799.  5 
Ves.  107*  it  was  said  the  old  role,  so  tnuch 
explode^  (in  White  o.  White,)  which  im- 
posed a  gross  sum  on  the  tenant  for  life^ 
as  part  of  the  capital  of  an  iucuoibrance, 
is  at  an  end ;  and  held,  that  he  shall  now 
take,  subject  to  all  the  interest  which 
could  have  accrued  prior  to  his  estate. 
Sic.  Allen  v.  Backhou$e^  T.  18  IS.  2  Ves. 
&  B.  65. 

92.  A  leasehold  estate  renewable,  being 
bequeathed  with  limitations  in  the  nature 
of  a  strict  settlement,  and  the  custom 
being  to  renew  annually  and  to  underlet, 
the  court  declared  that  the  fines  upon  re- 
newal ought  to  be  paid  out  of  the  rents 
and  profits,  and  that  the  person  entitled 
for  life,  undertaking  to  pay  those  fines 
out  of  the  i^nts  and  profits,  was  entitled 
to  fines  on  renewal  of  the  under-leases ; 
and  a  renewal  of  such  of  the  under  te- 
nants as  should  be  desirous  of  it  was  di- 
rected. MUlesv.  Milles,}L.  1802.  6  Ves. 


shall  not  be  charged  with  any  part  of  the!  761. 

principal.     Shrewebury  v.    Shrewsburp,       93.  Tenant  for  life  with  a  leasing  pow- 


T.  1790-  1  Ves.  jun.  234.  Vide  etiam 
Jones  0.  Morgan,  1  Bro.  C.  C.  206.  ante, 
pi.  >3. 

87.  Tenant  for  life  subject  to  a  trust 
term,  shall  not  be  let  into  possession  be- 
fore an  account,  is  taken,  nor  until  the 
trust  is  executed,  unless  he  pays  into 
court  a  sum  sufRcient  to  answer  it,  or 
where  the  best  way  of  performing  the 
trust  appears  to  be  by  letting  him  into 
possession.  Blake  v,  Bunbury,  T.  1790. 
1  Ves.jnn.  194. 

88.  But  be  may  be  let  into  possession 
by  consent,  on  giving  security  to  pay  the 
charges  payable  out   of   the   rents  and 


er  entered  into  an  agreement  by  article 
to  make  a  lease  pursuant  to  the  power. 
This  shall  bind  the  remainder-man.— 
Shannon  v.  Br<idstreet,hL  1803.  1  Sch. 
&  Lef.  50. 

94.  If  a  remainder-man  lies  by, .and 
sofiers  a  lessee  under  the  tenant  for  life, 
to  lay  out  money  without  giving  him  no- 
tice of  his  intention  to  im|)each  his  title, 
this  is  a  good  ground  of  relief  against  such 
reroaiifder-inan.  S.  C  ib.  73.  And  the  re- 
mainder-man  shall  not  turn  round  such 
lessee  to  seek  compensation  against  the 
assets  of  such  tenant  for  life.  ib.  S.  C.  74. 

9'>«    Testator  devised  his  lands  upon 
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several  limtlatioas  for  life^  and  io  strict 
settleiueoty  with  a  direction,  that  the  in- 
cumbrances should  remain  charged  upon 
the  estates  respectively,  until  discharged 
by  the  several  tenants  for  life,  to  whom 
they  were  respectively  limited :  Held , 
that  all  the  rents  and  profits  during  the 
estates  for  life  should  be  applied  to  the 
incumbrances  principal  as  well  as  inte- 
rest.    Miltus  V.  Slater,  E.  1S03.  8  Ves. 

295. 

96.  A  purchase  of  the  inheritance  by 
tenant  for  life,  is  open  to  many  objections, 
as  tending  to  introduce  vast  fraud  upon 
the  persons  entitled  to  such  inheritance, 
particularly  infants,  the  tenant  for  life 
having  generally  the  conduct  of  the  case, 
having  all  the  information,  acquiring  that 
knowledge  at  the  expense  of  tlie  estate, 
making  use  of  it,  and  frequently  purchas- 
ing much  under  the  value,  yet  it  would  be 
^ery  strong  after  what  has  so  loug  been 
permitted,  to  say,  that  upon  general  prin- 
ciples the  tenant  for  life  should  not  pur- 
chase. IJoyd  V.  JifhnMy  T.  1803.  9  Ves. 
52. 

97*  A  renewal  taken  by  a  tenant  for 
life,  of  a  lease  for  lives,  is  a  trust  for  the 
benefit  of  those  in  remainder,  and  a  fine 
levied  by  the  heir  of  such  tenant  for  life, 
keeping  possession  of  the  title  deeds,  will 
not  bar  those  in  remainder.  Bowles  v. 
Stewart jT.  1H03.  1  Sch.  k,  Lef.  209. 

98.  A  tenant  for  life  by  the  usual  prac- 
tice is  entitled  to  the  possession  of  the  ti- 
de deeds.  S.  C.  ibid.  223.  Et  ride  Dun- 
combe  r.  Mayer,  8  Yes.  320. 

99.  Upon  the  accounts  of  the  re- 
ceiver in  this  cause,  a  point  was  made, 
whether  tenant  for  life  having  died  in  the 
middle   of  the  year,  the  hind  tax,,  quit 


of  boundaries,  if  upon  a  difference  as  to 
a  boundury,  the  tenant  for  life  acqaiesces, 
and  an  adjustment  takes  place  ;  tbougfa 
tho  remainder-man  may  say,  that  his 
right  is  trespassed  upon ;  and  though  it 
may  be  so,  yet  the  subraissioa  of  the 
tenant  for  life,  if  without  fraud,  w^ould 
be  strong  evidence  against  tire  remaioder- 
man :  so  if  a  tenant  for  life  stiilers  ease- 
ments to  be  enjoyed  out  of  his  lands,  it 
is  ju:it  as  good  evidence  against  the  re- 
mainder-man, as  if  he  were  seised  in  fee, 
for  these  are  the  rights  of  persons,  who 
had  nothing  to  do  with  the  settleiueor. 
Saunders  v.  Annesley^  T.  1804.  2  Sch. 
&Lef.  101. 

101«  Trustees  to  preserve  contingent 
remainders,  shall  not  permit  a  tenant  for 
life,  by  the  destruction  of  that  estate,  to 
bring  forward  a  remainder  to  himself  or 
another,  for  tho  purpose  of  cuttiog^  tim- 
ber.   Stansjieldy.  Habers^hamj  M.  1804, 
10  Ves.  278.     Vide  Garfh  v.  Cottoo,  1 
Dick.   183.     3  Atk.  751.    1  Ves.  324. 
546. 

102.  By  settlement  previous  to  the  mar- 
riage of  defendant,  certain  estates  were 
limited  (subject  to  a  term)  to  the  use  of 
defendant  for  life,  sans  waste,  remain- 
der to  trustees  to  preserve,  &c.  remain- 
der to  same  trustees  for  2000  years, 
to  raise  younger  children's  portions, 
and  subject  tliereto  to  the  use  of  the 
first  and  other  sons  of  the  marriage  in 
tail  male.  Remainder  to  defendant  iu 
fee.  The  settlement  contained  a  power 
for  the  trustees  with  the  consent  of  de- 
fendant and  wife,  or  after  their  decease, 
in  their  own  discretion  to  sell  or  ex-, 
change,  and  if  sold  to  lay  out  the  pro- 
duce after  payment  of  incumbrances,  in 


rents,  and  other  charges,  should  be  borne  i  the  purchase  of  other  lands  to  be  setded 


entirely  by  the  estate  of  his  son  the  in 
fant  remainder-man  in  tail,  haviu«r  ac 
toallv  become  due  after  the  death  of  the 


^to  the  same  uses.  Ld.  Ch.  said,  in  a 
tr^st  of  this  nature,  the  most  improvi- 
dent course  that  can   be  adopted,  is  to 


tenaut  for  life,  or  uhether  there  should   entrust  the  tenant  for  life  with  the  exe- 
be  an  apportionment.     Per  M.  R.     The  j  cution  of  such  a  power  as  this ;  for  it  is 


statute  of  11  Geo.  2.  c  19*  s.  15.  has 
no  applicatuin  to  this  case.  It  might  be 
very  jreasouable  to  make  such  a  statute  as 
to  the  apportionment  of  taxes  between 
the  tenant  for  lite  and  the  remainder- 
nmu,  givitig  the  tenant  for  life  the  benefit 
oulv,  as  «j;ainst  the  tenant,  the  under- 
lessVe.    Sutis}H  v.  Chaplin,  T.  1804.  10 

100.  Thoro  are  matn*  cases  in  wliich 
the  act  Kit  the  topuut  for  life,  binds  the 


generally  his  interest  to  convert  the  es- 
tate absolutely  into  mone)^,  either  with  a 
view  to  sell  another  estate  to  his  family, 
or  for  the  ordinary  purpose  of  getting  a 
better  income  during  his  life«  The  nrade 
of  settlement  therefore  in  such  a  case  ifl^ 
that  the  trustees  are  to  sell,  but  not  with- 
out calling  to  their  aid  all  fair  attenttoo 
to  the  nature  of  the  subject  and  the  con* 
venience  of  the  family.  They  are  to  sell, 
therefore,  with  the  cotisent  of  the  hus- 


t*»' 


^s  ev 


idence.    As  iu  cases  I  band  and  wife ;  and  as  she  is  a  ptirchaser 
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t^&r  Life  and 

for  hmr  lUtare  family,  the  providence  of 
Uie  settlement  farther  requires,  that  the 
Ibct  of  her  consent  and  approbation 
should  be  evidenced  by  deed  with  two 
witnesses ;  with  that  consent  and  appro- 
bation necessary  to  protect  the  interest 
of  the  tenant  for  life,  the  trustees,  bound 
to  a  doe  iitteniion  to  the  interests  of  the 
children,  have  the  power  to  seJl  for  such 
price  as  shall  appear  to  them  to  be  rea- 
sonable. The  object  of  the  sale  must  be 
to  invest  the  money  in  the  purchase  of 
aMiother  estate,  to  be  settled  to  the  same 
uses ;  and  they  are  not  to  be  satisfied  witli 
probability  upon  that,  but  it  ought  to  be 
with  reference  to  an  object  at  that  time 
supposed  practicable,  or  at  least  this 
court  would  expect  some  strong  purpose 
of  family  prudence  justifyinr  the  convert 
sion,  if  It  is  likely  to  continue  money. 
Mordook  V.  B%dltr^  M.  1804«  10  Yes. 
308.  See  O'Ronrke  v.  Perceval,  2  Ball. 
&  Be.  60.  where  Ld.  Manners  said  he 
was  counsel  in  this  case,  and  that  it  was 
a  decision  upon  which  he  should  always 
entertain  a  doubt. 

103.  An  express  estate  for  life,  with  a 
power  to  dispose  by  ifill,  shall  not  give 
an  absolute  interest  so  as  to  preclude  the 
necessity  of  executing  the  power.  Reid 
V.  EkergMy  H.  1805.     10  Ves.SZl. 

204.  An  execution  pf  a  power  by  will 
shall  be  revoked  by  a  subsequent  con- 
veyance upon  *  sale  by  the  tenant  for 
life  having  obtained  the  legal  estate,  and 
that  not  being  an  execution  within  the 
intent  of  the  power,  the  estate  shall  pass 
under  a  gpneral  residuary  devise  against 
the  purchaser*     S.  C.  ibid. 

105.  I.  S.  being  indebted  to  P.  in 
2S00/.  by  sundry  securities,  afflicting  his 
real  estate,  joined  P.  in  1755,  in  assign- 
ing all  said  securities  to  L.,  as  a  security 
for  tSOO/.,  then  lent  bvL.  to  P.  The 
interest  on  said  1800/.  was  regularly 
paid  by  I.  S.  and  his  heirs  to  L.,  but  no 
interest  on  the  surplus  of  the  2300/.  was 
paid  either  to  P.  or  L.  since  1755  ;  Held, 
that  the  payment  of  interest  on  tlie  1800/. 
preserved  the  right  to  demand  the  inte- 
rest in  the  surplus,  notwithstanding  the 
lapse  of  time;  and  that  under  the  cir- 
cumstances, no  presumption  could  arise 
of  the  surplus  havine  been  paid  :  Held, 
also,  that  the  mere  laches  of  P.  in  not 
demanding  the  interest  from  the  tenant 
for  life  from  1755  to  1802,  was  not  sufTi- 
cienl  to  deprive  him  of  it  against  the  re- 
mainder-man. 8ed  secusy  (ut  $smh,)  if  his 
Vol.  I.  89 


im  Remainder^ 

not  demanding  it  had  jiriseft  from  in^ 
contrivance  or  collusion  between  him  and 
the  tenant  fot  life.  Lofttu  v.  8mft^  H« 
1806.  2  Sch.  &  Lef.  642.  Vide  Astod 
V.  Aston,  1  Ves.  264.  Bentham  v.  Hain- 
court,  Pre.  C^.  30. 

106.  I.  S.  being,  in  1755,  tenant  for 
life  of  an  estato  which  w«is  subject  to  a 
charge,  owed  an  arrear  of  interest,  for 
which  P.  then  took  the  bonds  of  f.  S.| 
and  stipulated  to  give  him  time  for  the 
payment :  Held,  that  P.  could  not  retain 
bis  demand  against  th6  estate  for  that 
arrear,  having  notice  thcit  L  S.  was  te« 
nant  for  life,  and  therefore  bound  to  keep 
down  the  interest.     S.  C. 

107.  Testator  appointed  A.,  his  daiigh* 
ter-iu-law,  his  sole  executrix,  to  have  and 
enjoy  all  his  real  and  personal  good.^, 
cattle,  chattels,  during  her  life,  but  not 
to  diminish  or  commit  waste  on  the 
lands,  and  his  nighest  heir  at  law  to 
enjoy  the  same  after  her  death :  Held, 
that  A.  takes  an  estate  for  life  only  on  tho 
whole,  both  real  and  personal  estate, 
with  remainder  to  testator's  heir  at  law. 
O Wynne  \\  Muddock,  £.  1808.  14  Yes* 
488. 

108.  A  tenant  for  life  without  jm- 
peacbment  of  waste,  being  dispunishable, 
has  also  the  property  in  the  trees  se« 
vered.  Williams  v.  If7//tams,  M,  1803. 
15  Ves.  425.  Vide  Bowles'  Ca.  11  Co, 
79-     Herlackenden's  Ca.  4  Co.  62. 

109-  Where,  by  settlement,  a  term  for 
years  was  vested  in  trusteer  to  raise  by 
sale  or  mortgage,  a  sum  of  money  to  pay 
the  debts  of  a  tenant  for  life,  and  he 
soon  after  pays  the  debts  with  his  own 
money,  without  taking  an  assignment  of 
the  securities.  It  was  held,  that  a  mort- 
gage by  tha  trustees  made  several  years 
after,  by  the  direction  of  the  tenant  for 
life,  is  a  clear  ex^ution  of  the  trust,  for 
the  tenant  has  a  right  during  his  whole 
life,  to  stand  in  the  place  of  lib  creditors  ; 
and  it  is  not  necessary  for  him  to  take  an 
assignment  of  their  securities,  In  order 
to  keep  the  charge  on  the  estate  alive  ; 
nor  can  it  ever  be  presumed  (after  his 
express  declaration^  that  he  meant  to 
charge  the  estate,)  that  he  meant  to  exo- 
nerate it,  but  such  a  presitoption  may  be 
disproved  and  rebutted.  Redington  v. 
Redington,  H.  1809.  1  Ball  &  Be.  131, 
142.  Vide  Jones  e.  Morgan,  1  Bro.  C. 
C.  206.  Shrewsburv  v,  Shrewsbury,  3 
Bro.  C.  0.  120.     1  Ves.  jun.  227. 

110,  Tenant  for  life  petitioned,  that  » 


^6 
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tuni  whicli  the  Deputy  ReiDcmbrancer 
had  received  for  lands  taken  for  the  pub- 
lic service,  might  be  applied  in  part  of  a 
sum  which  he  had  previously  paid  to  re- 
deem the  laud  tax,  he  not  having  availed 
himself  of  the  clause  in  the  redemption 
apty  which  enabled  him  to  sell  part  of  the 
lands:  Ordered^  though  the  next  in  re^ 
muinder  was  a  minor.  Thompson^  B.  duf 
hUantt.  Re  Shepherd^  U.  1811.  Wightw. 
231. 

111.  A  bill  will  not  lie  at  the  suit  of  a 
remainder-man  to  set  aside  a  lease  by 
tenant  for  life,  on  the  ground  of  its  being 
accompanied  with  a  loan  of  money,  there 
being  no  privity  between  them,  and  the 
remedy  beiAr  at  law.  Corbet  v.  Segrave^ 
H,  1812.  2  Ball  &  Be.  98.  For  the  cases 
of  leases  connected  with  loans,  see  po»if 
tit.  Interest  of  Money,  ix. 

112.  A  bill  lies  against  the  represen- 
tative of  a  deceased  tenant  for  life,  for 


an  account  of  equitable  waste  c6mwnitled* 
Lantdoume,  Marq.  v.  Lansdoume,  M^0Ufa^ 
M.  1815.  1  Madd.  Il6.  Vide  Gartii  r. 
Cotton,  1  Dick.  183.  Winchester  Bf^^  bj 
Knight,  1  P.  W.  407.  Williams  9.  Bol- 
ton, D.  3  P.  W.  286.  (n.) 

113.  A  trustee  for  life  without  ion 
peachment  of  waste,  will  not  be  re- 
strained from  cutting  trees  in  •  thriving 
state,  unless  it  appears  that  they  are 
absolutely  unfit  for  timber.  SmytAe  r. 
SmytkefE.  1818.  1  Wils.  4  6.  Vide 
Att.  Gen.  o.  D.  of  Marlborough,  3  Madd. 
498.  Davis  9.  Same,  2  Swanst.  144.  jMsf, 
tit.  Waete. 


As  to  the  tenant  for  life  and  remainder- 
man of  a  mortgaged  fstate,  nide  pMif 
tit.  Mortgage f  xi. 

As  to  the  right  of  a  tenant  for  li&  to 
cut  timber,  vide  poet,  tit*  Waste. 
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for  ever,  (b) 


(a)  Pur  autre  Vie. 

114.  For  the  proportion  which  the 
tenant  of  n  leasehold  estate  for  lives  shall 
bear  towards  the  expense  of  renewal, 
whether  he  be  a  cestui  que  vie  in  the  lease 
pr  not,  vide  ante^  tit.  Average  and  Con- 
i  ^ibutioUyW.  Verneyy.  Verney^  £.1750. 
Amb.  88.  Stone  v.  Theed,  T.  1787.  2 
Bro.  C.  C.  243.  Whitey.  White.T.  1798. 
4  Ves.  Si.  Et  vide  posty  tit.  Landlord  and 
Tenanty  vi.  et  antCy  the  preceding  section. 

11^«  A.  devised  to  B.  a  rent  out  of  a 
lease  for  years,  determinablo  on  lives,  te 
be  paid  half  yearly,  If  the  cestue  que  vies 
should  live  so  long.  B.  died  during  their 
life-time :  Held,  that  the  rent  was  not  de- 
termined, but  sliall  be  paid  to  the  execu- 
tors of  B.  during  the  term.  Gosley  v. 
GUfordy  H.  1688.     2  Vern.  35. 

116.  ,An  estate  pur  autre  vie  may  be 
limited  to  a  man  and  bis  heirs,  may  be 
entailed,  and  mny  descend ;  but  a  term 
for  years  cannot  be  so  entailed.  Pinch  v. 
lucker,  M.  I69O.     2  Vern.  184. 

]17*  A.  having  an  estate  for  three 
lives,  settled  it  to  the  use  of  himself  in 
|Btl^  remainder  to  B.  The  remainder  was 
tieM  void}  or,  if  good^  it  may  be  barred 


by  deed,  surrender,  or  otiier  convejrasce; 
for  a  lease  pur  autre  vie  is  not  within  the 
statute  de  donis,  BiAer  v.  Saytey^  £. 
1691.     2  Vern.  225. 

118.  Dean  and  chapter  made  •  lease 
to  a  man,  his  executors  and  administra- 
tors, for  three  lives :  Held,  a  desceodible 
estate,  and  to  belong  to  the  heir,  and 
not  to  the  executor.  St,  Jokn^s  CoQ.  v. 
Flemings  M.  1694.  2  Vers.  230.  Vide 
D.  of  Devonshire  9.  Kinton,  2  Vern*  720. 
and  vide  stat.  14  Geo.  2.  c.  20. 

119.  I.  S.  lessee  of  land  to  him  and 
bis  heirs  for  jhree  lives,  assigned  the 
whole  estate,  reserving  a  rent  to  him  and 
his  executors,  and  died :  Hdd,  that  his 
executors,  and  not  his  heirs,  were  enti- 
tled to  this  rent.  Jenieon  v.  Ld.  Lexmg' 
ton,  T.  1 719.     1  P.  W.  555. 

120.  An  estate  pur  autre  me  is  distri- 
butable in  equity,  though  not  in  the  spi- 
ritual court.  Witter  v.  Witter,  H«  1730. 
3  P.  W.  102.  Vid^  Oldham  e.  Pickerii.g, 
Salk.  464  D.  of  Devonshire  v,  Atkins^ 
2  P.  W.  382.  («.) 

121.  An  estate  piif  uuire  vie  may  be 
limited  to  A.  in  tail,  remainder  to  B.,  for 
this  is  only  a  description  who  shall  take 
as  special   occupants  during  the  life  of 


ESTATE  V. 

Pur  autre  Vie. 


627 


<9efift  quB  vie.  tawe  v.  Burron,  E.  1784. 
3  P.  W.  262.  It  was  doubted  fn  this 
case  by  Ld.  Ch.,  whether  A.  as  teoaot  in 
tail,  coiild  by  lease  aod  release  bar  the 
remainder-man,  since  no  recovery  could 


shall  have  it,  because  the  habendum  is 
merely  explanatory,  and  does  not  at* 
tempt  to  give  a  less  or  larger  estate,  thaa 
contained  in  the  premises ;  and  though, 
before  the  statute  of  frauds,  no  grant  of 


be  suffered  of  an  estate  lor  lives  ;  and  it  |  rent  jiur  autre  vie  could  be  good  any 


has  been  determined  by  the  Lords,  that 
a  remainder,  in  such  case,  could  not  be 
barred.  Vide  ^Vasteneys  v.  Chappel, 
T.  171 4.  1  Bro.  P.  O.  457.  But  it  seems 
BOW,  that  any  alienation  by  the  {quasi) 
tenant  in  tail,  will  be  sufficient  to  bar  the 


longer  than  the  grantee  lived,  because  a 
rent  lay  not  in  occupancy,  so  that  it  was 
certain  that  there  could  be  no  general 
occupancy  of  it,  nor  could  the  commoa 
law  admit  in  such  case  of  a  special  oc* 
cupaacy.     His  honour  thought  that  this 


remainder-man,  although  if  no  such  act  rent  was  within  the  statute  of  frauds^ 

be  done,  the  remainder- man  will  take  as  which  intended  to  make  a  general  altera- 

special  occupaqt.  Vide  Baker  v.  Baylef^y  tion  in  all  sorts  of  estates  granted  pur 

£.  1691.  2  Vern.  2^51  Norton  y.  Frecker.  autre  ete,  and  a  rent-charge  is  as  much 


H.  1737.  1  Atk.,524.  Foster  v.  Foster ^ 
K.  1741.  2  Atk.a;«59.  Saltern  v.  Saltern^ 
T.  1742.  ibid.  376.  Williams  v.  Jekyll, 
M.  1755.  2  Ves.  681.  Blake  v.  Blake^ 
S  F.  W.  10.  (n.  1.)  Videpostyiiu  Occu- 
pancy, 

122.  I.  S.  had  a  rent-charge  granted 
to  htm  and  his  assigns  for  three  lives. 
L  S.  and  hij  wife  mortgaged  it  to  A.  his 
executors,  administrators,  and  assigns. 
Habendum  to  him,  his  heirs  and  assigns, 
daring  the  three  lives,  upon  trust  that'A. 
his  executors,  administrators,  and  assigns, 
should  enjoy  1007.  per  ann.  out  of  it,  till 
the  mortgage  was  satisfied,  A.  made  an 
unattested  will,  and  appointed  plaintiff 
his  executor,  who  brought  his  bill  against 
the  heir  of  A.  for  this  100/.  per  ann. 
Per  M.  R.  the  particular  nature  of  this 
case  is  such,  that  a  grant  of  this  kind  to 
a  man  and  his  executors,  is  the  same  as 
a  grant  to  a  than  and  his  heirs ;  and  in 
both  cases,  the  heirs  and  executors  do 
not  take  as  representatives,  but  an  spe- 
cial occupants;  and,  therefore,  it  has 
been  held,  that  if  lands  are  granted  to 
A*  and  his  heirs  for  three  lives,  he  may 
grant  it  to  another  and  his  executors  for 
those  lives.  So  if  granted  to  A.  and  his 
executors  for  three  lives,  he  may  grant  it 


to  another  and   his  heirs  during  those  to  be  considered  as  a  creditor  upon  the 


lives ;  from  whence  it  follows,  that  if  one 
limitation  Is  in  the  premises  ofj  the  deed, 
and  the  other  in  the  habendum^  the  ha- 
bendum shall  take  place,  as  if  the  pre- 
mises in  the  grant  of  an  estate  pur  autre 
vie  are  to  A.  and  his  executors  during 
the  life  of  B.,  habendam  to  A.  and  his 
heirs  during  that  life,  the  heirs  shall  have 
the  benefit  of  the  estate.  So  if  the  grant 
be  to  A.  and  his  executors  during  the 
lib  in  beinjg,  habendum  to  A.  and  his 
executors  during  that  life^  ttiQ  executors 


within  the  intention  of  the  act  as  any 
other  inheritance.  Decreed,  that  tha 
heir  of  !•  S.  should  take  this  rent- 
charge,  but  for  the  benefit  of  the  exe* 
cutor,  agreeable  to  the  trust  in  the  mort- 
gage deed.  Kendal  v.  Micfield,  £•  1740. 
Barn.  Ch.  Rep.  46. 

123.  Where  a    purchaser  his  an  ad*- 
vantage  by  the  droppiug  in  of  lives,  the* 
court  will   direct  an   enquiry,  what  in- 
terest was  proper  to  be  paid  by  him  00 
that  account,  bavy  v.  Barber ^  H.  1742. 
2  Atk.  489.   Vide  Exp.  Manning,  2  P.  W. 
410.     Blount   e.    Blount,   3    Atk.   636. 
Though   in   the  West  of  England,  the 
dropping   of  lives  is  considered  not  as 
accidental,    but  as  part  of  the  annual, 
profits  of  the  estate,    J)avy  e.  Barber, 
supra. 

124.  Tenant  for  life,  of  an  estate  held 
for  three  lives,  one  life  dropped.  The 
tenant  for  life  not  being  one  of  the  cestui 
que  vies,  must  contribute  proportionally 
to  the  renewal  Verney  v.  Vtrney^  £• 
1750.  Amb.  88. 

1 25.  Where  a  leasehold  estate  for  live) 
was  settled  upon  the  husband  for  life,  re- 
mainder to  the  wife  for  life,  with  remain- 
ders to  the  children,  the  husband  having 
renewed  by  putting  in  the  wife's  life,  is 


estate  for'  the  fine  and  charges  of  re* 
newal.  Lawrence  v.  Maggs^  T.  1759* 
1  Eden  453.  See  the  editor's  note  of 
cases  where  the  tenant  for  life  is  one  of 
the  lives,  and  also  as  to  the  apportion- 
ment of  the  fine,  where  tenant  for  life  is 
not  a  cestui  que  vie. 

1S6.  Devise  of  lands  to  trustees  in  trust 
to  pay  an  annuity,  and  subject  thereto, 
to  A.  for  life,  remainder  to  trustees  to 
preserve,  &c«  remainder  to  the  heirs  o( 
the  body  of  A.,  remainder  to  testator's 


(iSS 
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right  heirs,  and  the  residue  of  testator's 
personal  estate  to  be  laid  out  in  land,  and 
settled  to  the  same  uses  :  Held,  thai  A. 
was  entitled  to  an  estate  tail  in  the  lands 
to^  be  purchased.  Austen  v.  Taylor^  T. 
I7!f9.  1  Eden  S6l.  Amb-  376.  Vide 
Dnncorob  v,  Duucomb,  3  Lev.  347*  CoU 
son  V.  Colson,  2  Atk.  246.  Ball  v.  Cole* 
man,  1  P.  W.  142.  Legate  «.  Sewell,  ibid. 
87.  1  Vern.  554.  Shelly 's  Ca,  1  Co.  94. 
King  V.  Afelling,  1  Vent.  225.  2  Lev.  58. 
Popillon  ».  Voice,  2  P.  W.  471.  Leonard 
9.  £*  of  Sussex,  2  Vern.  526.  Glenor- 
chy  o.  Bosviile,  Forr*  3.  £t  vide  posif 
tit.  Ldmtationj  S.  C. 

127''  Quasi  tenant  in  tail  of  a  freehold 
lease  for  lives,  may,  by  surrendering  the 
old  lease,  and  'taking  a  new  one  to  him- 
selff  bar  the  remainders  over.  Grey  v. 
Mamnocky  T.  1765.  2  Eden  339-  See 
the  editor's  note  on  Lord  Kenyon^s  re- 
ference to  this  case  in  Do^  v.  Luxton, 
6  T.  R.  292, 

228.  Truant  for  life  of  a  lease  from 
the  crown  in  settlement,  got  an  additional 
term  in  reversion  in  his  own  name.  This 
shall  be  a  trust  for  the  uses  of  the  set- 
tlement. Taster  v.  Marriott  E.  1768. 
Arab.  663.  Reuk  o.  Sandford^  Sel.  Ch. 
Ca.  2. 

129.  So  where  he  accepts  a  sum  of 
money  to  give  up  his  claim  of  renewal, 
tlie  money  shall  be  settled  to  the  old 
uses.  Raw  v.  Chichester ^  C.  1773.  Amb. 
715. 

130.  In  a  beneficial  lease,  the  tenant 
for  life  renewing,  the  fine  shall  be  Ap- 
portioned between  him  and  the  remain- 
der-man, according  to  their  respective 
interests.  Nightingale  v.  Lawson^  E. 
1785.  1  Bro.  C.  C.  440- 

131.  A.  gave  his  freehold,  leasehold, 
and  personal  estate  to  trustees  as  a  gene- 
ral fund,  (the  leasehold  consisted  of 
bishop*8  leases  renewable)  which  testator 
ordered  to  bd  renewed  in  trost  to  pay 
the  rents  and  profits  to  6.  for  life,  with 
remainder  over.  The  fines  for  renewal 
shall  bo .  paid  out  of  the  accumulated 
fund,  and  not  apportioned  between  the 
tenant  for  life  and  the  remiainder^man. 
8t<me  V.  TAecJ,  T.  1787.  2  Bro.  C.  C. 
243. 

132.  Where  one  devised  a  rectory  for 
lives,  subject  to  a  charge  upon  the  lease, 
though  varied  by  renewals,  and  «  bond 
was  given  for  the  money  by  the  owner  of 
the  lease,  who  did  not  make  the  charge^ 


it  shall  remain  as  a  charge  on  the  lease, 
and  not  on  the  personal  estate  of  the 
obligor  of  the  bond.  BiUinghurst  v  ffW- 
ker,  £.  1789.  2  Bro.  C.  C.  604^  Hamil- 
ton V.  Worley,  3  Bro.  C.  C.  99« 

1339  Money  paid  as  a  fine  by  the  lost 
life,  in  a  lease  for  a  renewal,  was  ordered 
to  be  a  charge  on  the  estate.  Addtrley 
v.  Clavering^  T.  1789.  2  Bro.  C.  C. 
659. 

134.  A  tenant  of  an  estate  jwr  amire. 
vie  may  he  compelled,  under  the  etatvie 
of  G  Aun.  c.  18.  to  produce  ttie  surviving 
cestui  que  vie,  Ezp.  Sir  John  Su  Axkyu 
T.  1793-     2  Cox  373, 

135.  Such  an  interest  in  an  estate  jwr 
'autre  vie  as  would  be  an  estate  tail,  if  ap- 
plied to  freehold  lands  of  inheritaoce, 
may  be  disposed  of  by  deed,  so  as  to  bar 
the  issue  ;  for  an  estate  pur  autre  vie  may 
be  limited  in  Uil.  £rp.  Sterne^  T.  ISOl. 
6  Ves.  158.  Vide  Fester  v.  Foster,  2 
Atk.  259-  Williams  v.  Jekyl,  2  Ves.  681. 
Lowe  o.  Burron,  3  P.  W.  252.  et  ante, 
pi.  121. 

136.  The  interest  in  an  estate  pttr 
autre  vie  to  a  man,  bis  executors^  ad- 
ministrators, and  assigiu,  beyond  the 
debts,  belongs  to  those  who  are  enutled 
to  the  personal  estate.  The  executor 
was,  therefore,  in  such  case,  held  a  tius- 
tee  for  the  residuary  legatees.  Ripley 
V.  Waterwarthy  T.  1802.  7  Ves.  44&  Te* 
nant  put  autre  vie  made  lease  for  years, 
and  died  during  that  lease,  living  the  ces- 
tui que  vie.  The  lessee  for  years  would 
take  the  estate  itself.     S.  C.  442. 

137-  This  case  coming  on  again  oa  ap- 
peal, {vide  atiUf  pi.  91')  Eldon^  C.  held, 
that  though  the  old  rule,  throwing  one- 
third  of  the  fine  for  renewal  upon  the 
tenant  for  life,  does  not  now  prevail,  the 
tenant  for  life  in  general  cases  must  can- 
tribute  beyond  the  iuterest  in  proportion 
to  the  benefit  be  takes,  but  in  this  case, 
the  testator  hanring  provided  a  fund  for 
renewal,  the  ilenant  for  life  might  put  ia 
his  own^Ule,  and  was  not  under  an  obli- 
gation to  renew  further  tlian  to  permit  a 
mortgage  for  raising  that  fund.  The  de- 
cree was  therefore  affirmed,  insertio|r 
expressly  that  the  tenant  for  life  ought  to 
have  kept  down  the  interest.  White  ▼. 
WhiUj  T.  1804.  9  Ves.  554.  Vide  Nigfat. 
ingale  v.  Lawson,  I  Bro.  C.  C.  440.  Ver. 
ney  e.  Verney,  1  Ves.  428.  Amb.  S8. 
Stone  V.  Theed,  2  Bre.  C.  C.  243.  Vide 
ctiam  Allaa  v.  Backhouse,  2  Ves«  &  Be* 


ESTATE  V. 


G29 


Fw  autre  Ftc— O/  tU  Irish 

ii.  where  the  rule  now  appears  to  be 
ihmi  teoant  for  life  shall  contribute  ac* 
cordiug  to  bb  enjoymeot* 

ISS.  A  recital  in  a  freehold  lease,  that 
the  lands  are  *^now  in  the  occupation 
and  tenure  of  the  lessee,  and  his'' under 
tenants/'  stops  the  lessor  from  contend* 
ing  that  the  lessee  was  not  in  possession, 
ao  as  to  render  livery  of  seisin  unneces- 
sary :  Held  also,  that  after  20  years  pos- 
session, livery  of  seisin  may  be  presuiped. 
Rusjd.  Chamberlamfr.  Lloyd^  H.  1811. 
Wightt^#  in. 

149*  An  infant  tras  possessed  of  two 
estates  jmr  aniirt  vie. — ^The  leases  were 
granted  to  the  guardian,  to  hold  to  liiro 
as  lessee,  '^  his  heirs  and  assigns,''  abd 
the  other  to  him  ''  his  executors  and  ad- 
ministrators.'' The  declaration  of  trust 
was  made  for  the  infant  only,  without 
any  ulterior  words.  On  a  renewal  by 
the  guardian,  a  question  arose,  how  the 
Renewed  leases  should  be  taken  ?  Held, 
that  they  should  follow  the.  original  in- 
tent of  the  infant.  MUner  v.  Ld*  Hare' 
ufood,  f.  1811.  18  Ves.  274. 

140.  In  a  lease  for  99  years,  deter- 
minable on  three  lives,  there  was  a  cove- 
nant, that  upon  the  death  of  either  of  tlie 
lives,  &c  on  request  and  payment  of 
20/.,  &c.  to  grant  a  new  lease  for  another 
term  of  99  years,  determinable  with  the 
life  of  a  new  person  to  be  named,  under 
the  same  yearly  rents,  covenants,  &c. 
the  court  did  not  determine,  but  inclined 
to  think,  that  the  lessee  was  entitled  to  a 
covenant  for  renewal  in  such  new  lease. 
Bowling  v.  M//,  T.  1816.  1  Madd.  641. 
Vide  I^ulden  v.  May,  9  Ves.  325. 7  East. 
257- 

(b)  Of  the  Irish  Tenure  by  Lease  for 
Lives 9  renewable  for  eveh 

141.  The  precise  time  of  the  introduc- 
tion of  this  tenure  into  Ireland  seems  npt 
to  be  accurately  ascertained ;  but  it 
seems  to  be  known  there  before  the  revo- 
hition.  At  whatever  period  however,  or 
from  whatever  motive  this  tenure  might 
have  been  first  introduced,  it  appears 
that  the  people  of  .Ireland  were  much 
alarmed  at  some  judicial  determinations 
in  England,  tending  to  shake  a  tide  un- 
der vrmch  it  is  said  a  seventh  part  of  thA 
landed  property  ia  Ireland  is  held. 

142.  N.  H.  filed  a  bill  in  the  Exche- 
quer of  Ireland,  stating,  that  by  .articles, 
4th  October,  1734,  J.H.  devised  to  G. 
H.J  father  .of .  plaintifi^  certain  lands  for 


Tenure^  by  Lease  for  Uves^  t^c* 

the  lives  of  himself  and  of  A.  and  B. ; 
and  it  was  agreed  that  leases  should  be. 
perfected  at  the  request  of  either  party, 
containing,  amongst  others,  a  covenant  of 
renewal  for  ever,  paying  a  certain  fine  in 
six  months  aft^r  the  fall  of  every  life  ; 
that  N,  K.|  father  of  defendant,  being, 
mortgagee  of  the  lands  under  J.  H.,  ap- 
plied to  G.  H.  to  attorn  to  him,  which  was 
done.  It  appeared  that  N.  K.  had  notice 
of  the  articlesr  Aod  ratified  them.  G.  H- 
continued  in  possession  till  1742,  when 
one  oS  i}M  cestui  que  vies  died,  and  ap- 
plication was  mside  to  N*  K.  for  a  re- 
newal, which  he  declined,  being  only 
mortgagee,  and  the  matter  was  therefore 
postponed.  In  17^^>  G.  H.  died  intes- 
tate, leaving  plaintiff  his  sod  and  heir  : 
and  in  17d7iN-  K.»  leaving  defendant  his 
son  and  heir,  who  purchased  the  equity 
of  redemption  and  became  absolute  own- 
er of  the  lands  ;  plaintiff  was  ignorant  of 
the  articles  till  1763^  when  he  apnlied  for. 
a  renewal  of  the  two  lives,  ana  an  ac- 
count of  the  rents  received  by  N.  K» 
This  was  declined^  whereupon  plaintiff* 
filed  bis  bill,  offering  to  pay  the  renewal 
fines  for  the  two  lives,  with  interest,  and 
praying  that  defendant  ahould  account 
for  the  rents  received  by  him  since  the 
death  of  N.  K.,  his  father  ;  that  plaintiff 
might  be  restored  to  his  possessipti,  and 
defendant  compelled  to  execute  leases  a( 
the  old  rent,  according  to  the  articles*. 
Defendant  in  his  answer,  insisted  upon 
the  mortgage  to  his  father,  and  the  con- 
veyance of  the  equity  of  redemption, . 
alleging,  that  he  was  not  bound  by  thiq^ ; 
articles,  they  beiug  subsequent  tp^the 
conveyance  ;  and  further  that  G.  H.  had 
been  considered  merely  tenant  at  .will  ^ 
denied  that  any  application  had  been  . 
made  to  N«  K.  for  a  renewal,  and  stated, 
that  G.  II.  had,  actually  surrendered  . 
the  premises,  and  insisted,  he  was  not 
bound  to  execute  any  renewal  of  the  ar- 
ticles or  lease,  or  to  account  for  the  pro- 
fits, and  the  rather,  as  plaintiff  h(Sd  laiOt 
by  so  long,  and  till  the  d^th  9^  <lU  4>* 
persons  who  could  give  an  account  ^f  <b#f 
proceedings.  On  the  hearing,  the  go|||]|. 
decreed  that  pUuniiff  WM  entitled  to-m, 
lease  according  to  the  articles,  and  it  was 
referred  to  the  pjfficerto,st8!te  ap  a^cpttBt* 
From  this  decr$e  xbe  defisud^nt  in  eauitgr 
appealed  to  the.  British  House,  l»y  wbopa 
it  was  reversed ;  Ld«  Mansfield  obsend^g 
that,  supposing  the.  point  respecting  thft  ^ 
mortgage  and  possession  out  9f  the  case^ ' 
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another  qnestion  would  arise,  vis.  whe- 
ther the  respoodent  would  be  entitled  to 
a  new  lease  under  the   covenant  in  the 
articles  for  a  perpetnal  renewal,  the  terms 
of  which  are  as  above  stated  :    it  appears 
that  one  life  dropped  in  1741,  and  an* 
other  in  1755,  and  that  no  step  was  taken 
for  a  renewal  till  \J^  :  now  it  is  said  to 
be  the  practice,  that  though  the  lessee 
neglect,  upon  the  death  of  a  life,  |o  renew 
and  pay  the  fine  within  the  limited  time, 
yet  he  may,  at  any  time  aAer,  during  the 
continoance  of  any  one  of  the  lives,  re- 
new, upon  payment  of  a  new  fine,  at  the 
end  of  every  seven  yean  during  the  va* 
cancy*     Ld.  Jf.  said,  he  always  thought 
people  were  bound  to  perform  their  cove- 
nants, and  if  a  man  covenants  to  renew 
within  sii  months  after  the  fall  of  every 
life,  surely  the  court  cannot  make  a  new 
agreement  fofr  him ;  but  it  is  said  to  be 
the  established  law  in  Ireland,  and  con- 
firmed in  England.     His  Lonhhip  then 
stated  the  case  of   Anderson  e.  Sweet, 
2  Bro.  P.  C.  430.  Ross  e.  Warropp,  4 
Bro.  P.  C.  411.  and  Pendred  a.  Griffith, 
ibid.  512.  to  showto  the  House  the  differ- 
ence between  those  cases  and  the  pre-' 
sent ;  upon  this  point,  therefore,  Ld.  Jf. 
thought,  that  ota  the  falling  of  a  life,  an- 
other should  be  inserted  ia  doe  time,  and 
before  the  day  for  renewing  it  elapsed  ; 
the  court  cannot  destroy  the  agreeinent 
of  the  parties,  nor  give  a  compensation 
for  damages  sustained,  which  are  merely 
eventual  and    uncertain ;    besides,  here 
the  obligation  to  renew  is  not  equal  on 


that  upon  the  decease  of  any  of  the  said 
lives,  then,  open   payment  of  a  certain 
fine  to  E.  E.,  his  heirs  or  assigns,  within 
three   montin  next  after  such  death  or 
decease,  he  or  they  should  add  another 
life,  instead  thereof,  by  new  deed  indent- 
ed unto  T.  M.,  his  heirs  and  assigns,  con- 
tinuing the  lives  forever,  upon  payment 
of  the  said  fine,  at  the  fiiU  of  every  life  as 
aforesaid,    in  1708,  the  original  inden* 
tare,  and  the  lands  granted  thereby,  be- 
came vested  in  plaintiff's  grand-father;, 
and  it  being  doubtful  whether  two  of  the 
lives  had  not  fallen,  he  applied  for  a  re- 
newal, which  he  obtained  for  the  further 
lives  of  his  grandfather  and  father,     la 
1737  H.  E.,  to  whom  the  reversion  of  the 
lands  had  descended,  made  his  will,  con* 
vey  ing  to  trustees  for  the  use  of  the  defend- 
ant O,,  bis  eldest  daughter,  for  life,  re* 
mainder   in    tail  male,  remainder  ov^r, 
and  afterwards  died,  leaving  O.  a  minor, 
who  became  seised  under  the  will,  and 
the  trustees  appointed  A.  Af.  receiver  of 
the  rents  during  tlie  minority.    In  1748 
plaintifi''s   mother   married,  whereupon 
her   husband,   in   consideration   of  her 
marriage  portion,  covenanted  to.  limit  the 
lands  to  a  strict  settlement,  subject  to  a 
jointure  to  her,  which  he  aftetwards  did. 
Defendant  O.  attained  her  full  age  ia 
1751,  and  in  1754  married  R»,    and  in 
1756  the  lands  were  settled  upon  O.  for 
her  separate  maintenance,  ^nder  which 
title  she  enjoyed  the  rents  till  the  death 
of  R.,  when  slie  became  seised  under  her 
father's  will ;  A.  M.  employed  G.  M.  as 


bpth  parties,  in  this  respect,  therefore,  { agent  during  the  minority  of  defendant 
the  articles  are  inequitable,  and  the  lessor  ^    "**'        ^  * 

has  no  remedy  if  Ite  is  deprived  of  his 
legal  advantage,  arising  by  the  lapse. 
Ld.  If.  concluded  by  saying,  he  thought 
this  class  of  cases  deserved  not  any  sup- 
port in  equity,  and  that  in  the  present 
the  court  could  not  dispense  with  the 
lessee's  neglect  in  i^ot  renewing  agreeable 
to  the  covenant.  Kane  v.  Ildmilion, 
£.  1774*  1  Ridgw.  P.  C.  180. 

143,  E.  E.  being  seised  in  fee  of  the 
manor  of  H.,  *Und  having  power  to 
make  leases  thereof  in  fee-farm,  or  for 
any  number  of  years  or  lives,  renewable," 
l(rantid  unto  T.  M.  the  tdwns  of  C.  and  S. 

{larcel  of  the  said  manor,  for  ever,  to 
old  to  taid  T.  M.,  his  heirs  and  assigns, 
Ihr  ever,  vis.  during  his  own  life,  and  the 
iWui  of  A.  and  B.,  his  two  sons,  and  the 
lojl^llvor  of  them^at  the  rent  therein 


i  eoTonanti  amongst  otbers; 


O.,  after  whose  marriage,  accounts  were 
settled,  in  which   R.  and  defendant  O. 
bad  credit  for  all  the  rent  of  the  premises, 
after  which  G.  M.  was  continued  as  re- 
ceiver till  1756,  and  accounted  ibr  the 
rent  till  his  death.     T.  M.,  one  of  the 
cestui  que  vies  in  the  indenture  of  re- 
newal of  1708,  died   in  1741 ;  another 
died  in  1746,  and  the  third  in  1763,  Jear* 
ing   plaintiff's  mother    his  wid^w,  and 
piaintifi'his  eldest  son,  who  became  seised 
under  the  marriage  settlement,  subject  to 
the  jointure.     Defendant  O.  resided  in 
England  till  the  end  of  1763,  and  soon 
after,  on  her  return  to  Ireland,  deeds  of 
renewal   were  sent  to  her,  with  a  sum 
sufficient  for  all  fines  and  interest,  and 
an   account   giving    credit   for  all  such 
fines  and  interest,  but    no  notice  araa 
taken  thereof^  and   in   1765   defendant 
O.    brought   an   ^ectmeat  to  recover 
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the  premiaes,  whereupon  this  bill  was 
filed,  prayiDg/ thai  defendant  O.  migh^ 
be  compelled  to  execute  a  new  lease 
of   the  premises,  pursuant  to  the    co- 
venant for  renewal,  and    be  restrained 
from  proceeding  in  ejectment.  -  Defend* 
ftnt  O.,  by:  answer,  admitted  the  original 
deed,  and  the  renewal  in  1708  ;  believed 
the  articles  made  on  the    marriage    of 
plaintiflPs    father   were   after    marriage, 
and  therefore  without  consideration,  and 
that  the  plaintiff  was  not  a  purchaser; 
that,  by  articles  of  agreeoneot  in  1730, 
plaintlfTs  grandfather  and    father  abso- 
lutely sold  and  conveyed,  or  agreed  to 
sell  and  convey,  the  laads  to  H.  £.,  and 
his  heirs,  in  consideration  of  .7001.,  but 
that  some  claim  having  been  set  up  by 
one  T.  M. ;   plaintiff's  grandfiither,  and 
family  were  permitted   to   continue    in 
possession  till  the  accounts  were  adjusted, 
and  the  rents  were   to  go  in  discharge 
of  part  of  the  purchase-money ;    that  in 
1731  the  possession  was  delivered  up  to 
H*  £*,  who,  out   of    regard,  permitted 
plaintiff's  grandfather  to  remain  in  part 
of  the  dwelling-house,  and  took  plaintiff's 
father  into  the  family  as  house-steward, 
who  thereby  gained  access  to  the  papers, 
and  took  away  the  accounts  arid  vouchers 
of    the  purchase-money ;   that  she  was 
igDorant  of  this  agreement  (or  a  sale  until 
1754,    when  the  accounts  were  settled 
upon  her  marriage,  and  in  the  releases 
then  executed  there  was  a   proviso,  that 
nothing  therein  contaiaed  should  extend 
to  prejudice  her  title  to  the  lands.    Issue 
being  joined,  the  cause  came  on   to  be 
heard,  ami  the  Ld.  Gh.  Lifard  directed 
issues  to  be  tried  at  law,  '^  whether  any 
and  what  agreement  was  entered  into  by 
plaintiff's  grandfather  or  father  with  the 
said  H.  E«  for  a  sale   of  their  interest 
ki  the  said  lands  and  of  the  said  lease^ 
and    if  there   was  any  such  agreement, 
whether  the  same  was  carried  into  exe- 
cution, or  whether  the  sanie  was  varied 
or  departed  from  by  the  parties  thereto, 
or  either  of  them."    Upon  these  issues 
the ,  jury  found,    **  that  there   was    no 
agreement  entered  into  by  the  plaintiff^s 
grandfather  or   father  with  tile  said  H. 
£•  for  a  sale  of  their  interest  in  the  lands 
in  question,  or  the  lease  thereof.^^    This 
verdict  the  defendant  O.  sought  to   set 
aside,  but  the  Oh.  refused,  and  the  cause 
then  came  ou  again  on  the  Jud^re's  certi- 
ficate and  merits,  npen  which,  bfarmg 


for  lAveSf  renewabh  for  ever* 

Ld.  Ch.  Liford  observed  that  QUhert, 
C.  6.  had  mvented  the  mode  of  making 
satis&ction  for  lapse  of  time  by  the  rule 
he  adopted  respecting  septenilial  fines. 
Here  O.  might  have  insisted  upon  a  fine 
every  year,  but  as  she  did  not,  it  comes 
to  the  cases  of  renewal  upon  terms.  Hie 
Lordship  therefore  decreed  that  plain* 
tiff  was  entitled  to  a  new  grant  of  the 
lands  in  question,  according  to  the  troe 
purport  of  the  indentures  of  1685  and 
17O8,  upoxfr  payment  of  the  several  finea 
and  interest,  and  of  the  rents  and  arrears 
and  duties  which  had  become  due,  and 
he  referred  it  to  the  master  to  ascertain 
the  times  when  the  life  in  being*  at  the 
time  of  the  grant  in  1708,  and  the  two 
additional  lives,  then  Inserted,  respective* 
ly  determined,  and  to  take  ^an  account  ef 
what  was  payable  for  the  fines  and  into* 
rest.;  and  in  computing  interest  on  tbe 
several  fines,  the  Master  was  to  reckon 
the  same  op  to  the  10th  of  June,  1764, 
only,  when  a  tender  was  said  to  have 
been  made  to  defendant  O.  in  case  it 
should  appear  to  the  master  upon  en* 
quiry,  that  a  sufficient  tender  was  then 
made,  and  on  payment  of  such  finesy. 
interest,  rents,  and  duties,  O.  should  exe* 
cute  proper  *  conveyances,  containing  a 
now  grant  and  confirmation  of  said  lands^ 
according  to  the  purport  of  the  indentures 
of  1635  and  1708,  iq  which  the  lives  of 
D.,of  the  plaintiff,  and  his  brother,  were 
to  be  inserted,  as  tbe  three  lives  to  stand 
in  the  place  of  those  that  had  fallen  f  such 
new  grant  to  be  subject  to  tbe  jointure  of 
plaintiff*s  mother ;  and  it  being  admitted 
that  O.  bad  been  for  some  time  in  posses-^ 
aion,  sho  was  to  account  'for  the  rents 
diirinsr  that  time,  and  plaintiff  was  to 
have  his  costs  at  law,  but  not  in  equity* 
From  this  decree  defendant  O.  appealed 
to  tho  British  House  of  Lords,  contend* 
ing,  that  the  evidence  of  the  agreement 
in  1730,  for  the  sun-ender  of  the  lease  by 
plaintiff's  grandfather  and  father  to  de* 
fcndant's  father,  being  clear  and  uncon- 
tradicted, the  Ld.  Ch.  ouglit  to  have'dis- 
missed  the  plaintiff's  bill  without  direct- 
ing an  issue ;  but  that  if  such  issue  was 
proper,  his  LDras#ip's  fiual  decree  was 
improper,  lu  the  British  House,  Thur* 
loWj  C.  said,  that  tho  respondents  went 
into  oqnity  to  try  whether  they  were  en- 
titled to  that  perpetual  renewal  which 
they  claimed;  they  insisted  that  if  by 
error  or   atzid::iit  ihev  had.  Juctirrcd  a 
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firfeiture  of  tbeir  right  at  kw,  tfaej  were 
Mtitlcd  to  relief  in  equity,  upon  nakiog 
a  foil  cofDpeosanon  to  the  lettort,  by 
psyiog  the  fines,  with  intereit,  from  the 
tioie  mej  became  doe.  The  iotention  of 
the  parties  clearly  was  to  graot  a  lease, 
which  should^  by  perpetual  renewal^ 
cootioue  lor  ever.  The  lessee  contracted 
ihat  he  would  do  eerfain  acts,  aod  the 
lessor  agreed,  that,  opon  the  perform- 
aoce  thereof,  he  should  have  a  right  to 
perpetual  renewal  of  the  demised  pre- 
mises, and  a  perpetual  renewal  m^ans  an 
dstate  ibr  ever;  but  that  was  under  a 
covenant  on  the  tenant^s  part,  to  do  all 
those  acts  whi^h  he  agreed  to  perform ; 
but  the  contract  on  the  part  of  the  lessee 
was  not  complied  with,  no  sum  was  ten* 
dered  within  the  limited  times  after  the 
dropping  of  the  lives  for  the  purchase  of 
a  new  life,  according  to  the  terms  of  the 
eovenant;  the  lessee  has  neglected  then 
to  do  that  which  he  ought  to  have  done. 
How  then  can  equity  compel  a  man  to  do 
what  he  has  not  agreed  to  do  ?  It  ii  clear 
he  had  no  remedy  at  law ;  it  was  agreed, 
tiia  right  of  the  lessees  upon  these  cove-' 
nants  had  never  been  ascertained  upon 
any  settled  rule:  his  Lordship  said,  he 
took  the  rule  to  be  this,  that  equity  will 
relieve  the  lessee  if  he  has  lost  his  right 
by  fraud  in  the  lessor,  or  by  accident  on 
bis  own  part,  but  will  never  assist  him 
where  he  has  lost  his  right  by  his  own 
gross  laches  or  neglect*  It  was  agreed, 
that  if  the  lessee  had  not  abandoned  his 
right,  he  ought  to  have  been  let  in  to  his 
renewal,  and  that  the  real  value  oC  his 
estate  was  great,  and  far  beyond  the 
value  of  the  fines,  and  that  therefore  he 
could  not  be  presumed  to  have  intended 
a  forfeiture  of  his  right,  and  that  he  had 
not,  by  any  act,  given  cause  for  a  conjec- 
ture that  he  hnd,  or  ever  intended  to 
abandon  that  right  which  he  had  to  a 
perpetual  renewal :  but,  said  Ld.  Thur- 
laWf  the  rule  In  such  case  seems  to  be 
that  when  the  lessee  b^  lost  his  legal 
right,  he  must  prove  some  fraud  on  the 
part  of  the  lessor,  by  which  he  was  de- 
barred tho  exercise  of  his  right;  or  some 
accident  or  misfortun#  on  his  own  part, 
which  he  could  not*  prevent,  by  means 
whereof  ho  was  disabled  from  applying  at 
the  stated  times  for  renewal,  accord- 
ing to  the  terms  of  his  lease.  The  true 
reason,  s^iid  his  Lordship,  why  the  re- 
spondent's father  did  dor  attempt  to  re- 1 


fir  Xsses,  rauwMe  fir  erer* 

new,  was,  because  he  feared  the  coatrmcl 
for  ade  in  1730,  between  hb  fctlier,  hms" 
self,  and  H.  £•  bad  eflectnally  barred 
him,  not  ofily  of  that  right,  hot  of  any 
right  to  the  estate.  It  was  abo  argued^ 
that  covenants  of  this  kind  ongbl  to  re- 
ceive the  broadest  extent;  that  roudi 
property  would  depend  on  tins  dacisMMi, 
and  tbat  if  this  decree  sbouM  be  reversed, 
it  would  cause  a  great  confusion  ia  Ire- 
hind  ;  but  Ld.  TWIms  did  not  see  timt 
any  inconvenience  could  arise  from  audi 
decision ;  it  woold^pot  them  on  making 
tbeir  leases  with  accuracy,  and  enforce  a 
dae  compliance  with  the  specific  terms 
on  which  they  were  made  ;  this  doctrine^ 
said  his  Lordship,  reduces  the  law  upon 
this  head  to  the  clearest  and  most  sinaple 
light  possible,  but  an  unlimited  right  to 
renewal  entangles  this  species  of  pro* 
perty  in  Ireland  ia  a  constant  series  of 
litigation.  Ordered,  that  the  decree 
complained  of,  be  reversed,  aod  rbe  re* 
spoiKlent's  bill  dismissed.  Batemtrm  v. 
Marra^y  1777.  I  Ridgw.  P.  C.  187- 

144.  Thus  stood  the  law,  antil  the 
passing  of  the  Tenantry  Act  of  19  &  M 
Geo.  3.  c.  30. ;  soon  after  which,  the 
appellate  jurisdiction  being  restored  to 
the  Irish  House  of  Lords,  the  case  ef 
Botfle  V.  iMmghtf  E.  1787.  1  Ridgw.  P. 
C.  384.  came  before  that  House  upon  ap- 
peal from  a  decree  of  the  Irish  court  of 
Chancery,  and  upon  that  occasion  Ld. 
Ch#  lAfford  fuUy  expressed  his  aentimenta 
to  the  House  upon  the  subject  of  the  fore- 
going decisions,  prefacing  his  speech 
with  a  history  of  renewable  leases  in 
Ireland,  which  tenure,  his  Lordship  said, 
obtained  till  it  acquired  the  tenants  great 
respect  and  Tery  valuable  properties,  in"* 
asmuch  as  they  were  considered  to  have 
a  perpetual  interest ;  upon  that  principle 
they  gained  ground,  and  became  a  Aiod 
for  setdements  of  every  kind,  for  mort- 
^ges  and  other  securities.  Tenants, 
however,  like  other  men,  were  apt  to 
neglect  their  own  affairs ;  hence  thej 
omitted  to  make  renewal  upon  the  fiill  of 
lives,  and  were  guilty  of  great  laches. 
The  landlords  thereupon  brought  efect** 
ments,  and  the  tenants  resorted  to  eqaity 
for  relief,  and  courts  of  equity,  where  the 
breach  was  made  up  by  an  adequate  coan 
pensation,  though  they  were  entitled  to 
relief,  but  still  considerable  difliculi«es 
arose  in  estimating  what  should  be  a 
compensation^  until  Ld.  C.  B.  QilbtTt, 
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who  pretMed  in  the  Exchequer  ib  Ire- 
land)  struck  out  the  conpemfttioo  of  Sep- 
teoDial  fiees,  coosideriog  a  life  as  equal 
to  seven  years^  upou  the  idea  of  which 
the  Teoaotnr  Act  says,  that  if  a  mao  is 
ttot  beard  of  for  seven  years,  he  is  to  be 
-presuyied  dead ;  (hat  compensation  is  a 
fine  for  every  seven  years,  with  interest 
«iC€Ofdii>gly,     In  the  case  of  Anderson  t;« 
Sweet,  the  C  B.  decreed  a  renewal  to  the 
teiiaiK,  upon  payment  of  Septennial  fines 
and  interest,  and  his  decree  was  affirmed 
by  the  LordSy(2  Bro.  P.  C.  430.)  Courts 
of  equity  were  then  very  flad  to  lay  hold 
of  that  ntdf  and  in  every  subsequent  case 
they  held  the  tenant  entitled  to  a  renewal 
open  those  terms,  except  in  cases  of  fraud 
or  dereliction.     A  long  string  of  cases 
came  into  public  discussion  in  the  courts, 
•ome    with    and  some  without  negative 
clauses,  for  in  some  of  these  leases  were 
ioserted  express  provisoes,  that  if  the  te- 
nant neglected  to.  renew  within  a  certain 
tkne,  he  should  not  have  a  right  to  call 
tipon  the  landlord  for  a  renewal,  but,  not- 
withstanding that  clause,  courts  of  equity 
Adopted  the  same  rule  in  that  very  extra- 
ordinary case,  as  coming  under  the  idea 
«f  compensation,  viz.  Murray  e.   Bate- 
anan,  which  his  Lordship  said  came  be- 
fore him  in  1776,  he  had  a  great  number 
of  those  cases  laid  before  him,  besides 
those  cited  at  the  bar ;  he  also  enquired 
of  the  Judges,  of  the  ablest  men,  and  the 
oldest  practitioners  In  the  hall,  and  they 
ell  agreed  that  tl)e  uniform  practice  was 
to  decree  renewals  in  all  cases,  except 
where  there  was  fraud  or  dereliction  on 
the  part  of  the  tenant ;  in  consequence  of 
this  general  remonstrance,  his  Lordship 
eaid,  he  formed  his  opinion  ;  accordingly, 
said  Ld.  Z.,  ^  I  decreed  a  renewal,''  con- 
tidering  that  there  was  a  local  equity,  or, 
as  it  is  often  called,  the    ^  old  equity  of 
the  kingdom."    The  fate  of  that  decree 
is  well  known ;   it  was  reversed  by  the 
'Lords  in  England,  and  Ld.  X.  added,  he 
Was  satisfied  the  principles  of  it  were,  not 
there  understood ;  their  Lordships  were 
unacquainted  with  that  local  equity,  and 
that  it  was  the  original    intent    of  the 
parties  to  convey  a  perpetuity.     Ld.  L. 
farther  observed,  that  some  very  eminent 
men,  concerned  in  that  reversal,   had 
since  told   him  they  had  changed  their 
opinion ;  and    said,   that,   acconiing  to 
English  principles,  the  reversal  was  right, 
bat  that,  considering  the  usage  in  Ire- 
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land,  and  all  the  circumstances  of  the  catei 

it  was  wroog.     The  voice  of  the  people 

expressing  a  dissatisfaction  with  that  de« 

termination  of  the  Lords,  and  ^  general 

alarm  in  consequence,  brought  the  point 

before  the  legislature,  and  the  old  equity 

was  revived  by  the  Tenantry  Act,  in  19 

&  20  Geo.  3.  c.  30«     LoM  L.  further  ob« 

served,  that  after  that  reversal,  and  before 

the  act,  one  or  two  cases  came  before 

him,  in   whith  he  refused   relief;  they 

were  cases  of  Strang  neglect ;  all  the  lives 

were  gone,  aid  he  considered  the  deter* 

mination  of  the  great  court  ofdemier  re» 

s&rt  as  declaintory  of  the  law  of  the  laod| 

and  that  he  il^as  not  at  liberty  to  a^t  up  a 

decree  against  it,  which  was  sure  to  be 

reversed ;  it  would  have  been  oruel  to 

the  party,  bat  by  the  act  the  old  equity 

was  revived,  and,  indeed,  if  it  had  never 

been  made,  his  Lordship  said,  after  the 

supreme  jurisdiction  had  been  reltored  to 

the  Irish  House,  he  would  hav^  had  bo 

hesitation  in  determining  as  he  had  done,  , 

in  Murray  v..Bateman.     By  the  tenantry 

Act,  it  IS  now  provided,  that  in  all^  cases 

of  mere  nogtecl,  where  no  fraiMl  appears 

to  have  been  intended,  and  no  derelictioa 

on  the  part  ef  the  tenant,  by  rieglecting 

or  refusing  to  renew  after  thf>  landlord 

has  demandod  the  fine,  courts  of  equity 

shall  relieve  upon  an  adequate  coropensa* 

tion  being  made.    It  profesfios  to  pro-^ 

vide  for  leases  lor  lives;  but,  said  his 

Lordship,  what  are  leases  for  lives,  with« 

in  the  fair  and  equitable  co^nstmction  of 

the  statute  1    It  is  said  a    lease  for  99 

years,  determinable  upon  I'ives,  is  not  a 

lease  for  lives^     It  is  true,  f  ^hat  at  law  it  it 

not,  for  it  is  but  a  chatte  I;  but  in  sub* 

stance  and  equity  it  is  as  r  .nocb  a  lease  for 

lives,  as  a  lease  for  lives  a'  c  law,  for  it  does 

not  depend  upon  the  ui  imber  of  years^ 

but  droits  with  the  livei  ,  and  therefore  H 

is  a  leaie  for  lives  witU  .n  the  stsitute. 

145.  K.  being  seise  d  in  fee  of  lands, 
demised  part  thereof  fi  )r  99  years,  if  three 
lives  therein  named,;  or  any  of  them, 
should  so  long  live,,  at  a  certain  rent^ 
with  a  nomine  pan^  {.  or  each  day  said  rent 
should  remain  unpar  d  after  demand,  and 
in  s;ud  lease  was  a  /  covenant  for  renewal 
for  ever,  on  the  fall  ef  every  lifo^  on  the 
tenant's  paying  20  f.,  within  12  months 
after  every  soch  fki  J.  This  lease  was  as- 
signed to  J.  F.  am  I  the  Inheritance  hav- 
ing vested  in  B.  .^e,  ia  1717,  wp*n  the 
de<4h  of  one  of  tl    le  livos,  r^i^wod  for  99 
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yaarsy  inserting  three  new  lives  with  tlie 
jiike  covenants,  &c.  as  in  the  original 
lease.  In  1739)  the  inheritance  vested 
in  A.  B.y  who  in  that  year  executed  a 
renewali  which  recited  the  original  lease 
and  the  renewal  in  17i7|  and  that  one  of 
tiie  lives  had  died,  and  that  the  lessee, 
within  the  limited  time,  paiii  the  renewal 
fine,  and  nominated  O.  F.  in  his  stead. 
^y  this  renewal  A.  B.  demised  the  lands 
to  H.  F. provided  J.  C.,G.  F.  and  R.  W., 
or  any  of  them,  should  so  king  live,  sub- 
ject to  the  former  rents,  tumdnepanmy  &c. 
And  in  this  lease  of  1739^  the  covenant 
of  renewal  upon  which  the  question  arose, 
was  in  these  words :  *'  Provided  always, 
that  if  any  of  said  (lives)  shall  die  before 
said  term  hereby  demised,  and  that  such 
other  person  or  persons  who  shall  then 
have  the  estate  aiid  interest  for  the  years 
hereby  demised,  and  then  to  come  of  and 
in  the  premises  by  survivorship,  or  any 
other  wsy,  shall  not,  within  the  space  of 
12  months  next  after  the  decease  of  such 
of  them,  said  (lives)  which  shall  first  hap- 
pen to  d|e,  by  his  or  their  ifeed  or  deeds 
lawfully  i»zecuted,  surrender  to  said  A. 
B.,  his  heirs  or  assigns,  or  to  such  other 
person  or  persons  to  whom  the  next  le- 
version  oi  remainder  ef  said  premises, 
expectant  ^upon  said  term  and  demise, 
ahall  then  respectively  appertain,  all  his 
and  their  entates,  term,  and  interest,  here- 
by granted,  either  absolutely  or  upon  con- 
dition,  in  tbei  >aid  deed  of  soerender  to  be 
contained,  t^>  this  effect,  vi&  that  if  any 
fttch  person  or  persons  to  whom  such 
aiurrender  shoH  be  made,  sbali  not,  within 
4he  space  of  tliree  months  afitr  delivery 
of  ^h  deed  or  iurrender,  an«i  payment 
to  bitt^;^r  them  i,nade,  of  20/.,  lUid  tender 
mada  olf  a  draft,  purporting  a  new  lease  of 
said  premises  tol^  >e.made  to  sock  person 
or  persons  ao  su^  rendering  same,  their 
executors,  admini  strators,  and  assigns, 
for  99  years,  to  hi  '  determinable  on  the 
death  of  snch  said  I  lives)  as  shall  Ae  then 
livwg,  10  be  nomi  oated  by  such  party 

aurrSdering,  and  in  ««<*  •»??*/  *  ^'•^, 
Wimed  and  tlis  death  of  the  I  ingest 
liveTor  them,  irich  i  he  like  reserve  iions, 
2,udJlions,  and  covea  mtasinthwe  pre- 
sents are  contained m  iatatmaandt^^ ^nd 
with  the  like  conditiot  «  [<>/  •«"«n^  •"»« 
mutatis  muiandis  as  Is  . '  this  present   jjro. 

^is0|  seal  and  deliver  i 
her,  or  their  act  and  dei 
fendtr  nnd  these  press 

r  ited. 


«id  draft  as  (  his, 

id,  then  said  I  sur- 

nts,  and  al.  I  tbe 

shall   be  %oid; 


and  said  A.  B.  doth  hereby,  folr  htmidH 
^c,  covenant  with  said  H.  F.«  his,  &c. 
that  said  A.  B ,  his  heirs  and  aasigns, 
shall  and  will,  from  time  to  time,  on  such 
surrender  and  payment,  and  reservatioiis, 
seal  and  deliver  such  deed,  in  manner  as 
herein  provided ;  and  that  if  he  or  they, 
or  his  or  then*  heirs  or  assigns,  or  the 
heirs  or  assigns  of  the  survivor  oi  them, 
shall  refuse  so  to  do  for  the  space  of 
three  mouths  after  such  surrender,  then 
said  deed  of  surrender  shall  be  void, 
and  this  present  deed  to  remain  good  to 
said  H.  F*,  his  executors  and  assigQf, 
for  their  lives  respectively,  and  dUr 
their  deaths,  to  their  executors,  adminis- 
trators, and  assigns,  for  tbe  remainder 
of  said  term  of  99  years,  under  the  same 
yearly  payments  and  reservations  therin 
likewise  expressed  ;  and  then  a  covenant 
from  A.  Bb  for  quiet  enjoyment  during  the 
term.^'  In  1740,  one  of  tho  lives  drop* 
ped,  and  in  1744,  the  interest  in  the  lease 
was  conveyed  to  H.  W.  In  1749*  H.  W. 
paid  to  A.  B.  a  renewal  fine  of  20f.,  aod 
then  nominated  a  life  in  the  place  of  the 
life  dropped,  for  arhich  fine  A  B.  gave  a 
receipt.  In  1760,  another  dropped,  and 
in  1765,  H.  W.  paid  the  renewal  fine, 
with  three  years  interest,  to  A«  B.'s  agent, 
and  took  his  receipt  nominating  another 
life.  A.  B.  continued  to  receive  the  rents 
till  his  death  in  I77I9  when  the  inherit* 
ance  vested  in  the  appellant,  and  in  the 
same  year,  the  last  cestui  que  vie  in  the 
renewal  of  1739,  died.  In  1774,  H.  W. 
applied  to  tbe  appellant's  agent  to  receive 
the  renewal  fine  and  the  nomination  of  a 
life.  The  agent  wrote  to  appellant  fiir 
permission,  but  not  receiving  any  answer, 
concluded  4.  B.  was  satisfied  to  renew, 
accordingly  he  took  the  fine  from  H.  W. 
and  gave  a  receipt  for  it,  b|it  the  agent 
beiner  afterwards  directed  by  letter  from 
appellant's  attorney  to  return  the  fine,  he 
applied  to  H.  W.,  who  consented  to  take 
back  the  fine  and  give  up  the  receipt. 
The  appellant  continued  to  receive  the 
rent  till  1776;  but  in  1780,  (after  the 
Tenantry  Act,)  be  brought  ejectments  ua 
the  title,  and  in  November  following  H. 
W.  filed  bis  bill  in  the  Exchequer,  sta* 
ting  the  several  matters  before  mentioned^ 
and  praying  that  the  appellant  might  b# 
obliged  to  execnte  a  renewal  of  said  lease 
pursuant  to  the  original  lease,  for  th^ 
lives  of  certain  persons,  (then  named) 
tendering  the  fine  aod  interest  lor  the 
same,  according  to   the  nsoal  mode  oT 
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^omputetioD^and  that  the  appellant  might 
be  restrained  from  proceeding  in  hia 
ejectment.  Appellant  by  his  answer  ad* 
laitted  the  original  lease  and  renewals, 
but  insisted  that  the  lease  had  become 
absolutely  void^.  by  non-performadce  of 
the  terms  of  the  proriso,  and  incapable 
of  being  set  up  by  the  acceptance  of  rent 
sad  fines,  and  though  it  were  capable  of 
being  set  up,  yet  that  appellant^s  father 
had  not  power  to  do  it,  liaving  been 
made  tenant  for  life,  with  limited  powers 
made  by  a  settlement  in  1736,  and  he  in- 
stated  that  fraud  had  been  practised  on 
his  father  by  concealing  the  true  time  of 
the  fall  of  the  lives.  Issue  was  joined. 
Witnesses  were  examined,  and  in  1782, 
the  court  decreed  that  H.  W.  was  en- 
titled to  a  new  lease  for  99  years,  pro- 
vided the  lives  last  nominated  by  him,  or 
any  of  them,  should  so  long  continue,  at 
the  rent,  and  under  the  covenants,  &c. 


agent  to  return  the  fine,  which  the  tenant 
took  back,  and  gave  up  the  feceipt  honor* 
ably,  consenting  that  his  claim  should 
undergo  a  fair  discussion.  The  qtiestioo 
then  was,  if  this  was  a  covenant  lor  per* 
petual  renewal  ?  His  Lordship  atid,  the 
parties  seem  to  have  considered  the  lease 
as  a  perpetual  interest.  It  is  a  case  of 
mere  neglect  and  supineness  on  both 
sides,  it  was  said,  that  by  the  covenant, 
in  particular  words,  the  tenant  was  hound 
to  surrender  within  12  months  after  the 
fall  of  a  life.  His  Lordship  did  not  deny 
but  that  the  term  was  gone  at  law ;  but 
he  said  the  want  of  a  surrender  was  re« 
lievable  in  equity.  Next  It  was  contend? 
ed  that  there  was  fraud  on  the  part  of 
the  tenant,  that'  there  was  no  interest 
paid  in  1749,  upon  the  payment  of  the 
fine,  and  that  therefore  the  death  of  the 
ceeiui  que  vie  mieht  have  been  then  con* 
cealed  from  the  laudlord.     Now  fraud  is 


mentioned  in  the  lease  of  1739,  upon  the  not  to  be  presumed,  and  in  thb  case  none 
said  H.  W.'s  paying  to  the  appellant  20/. !  appears.    On  the  part  of  the  landlord  the 


as  a  renewal  fine  on  the  death  of  the  last 
life  with  interest,  and  also  202.  with  inte- 
rest from  the  time  it  ought  to  have  been 
paid,  together  with  all  rent  and  at  rears 
thereof,  and   that  an  account  should  be 
taken,  and  appellant  have  his  costs.     H. 
W.  died  in  1784,  when  the  respondent 
took  out  adminstratioo  and  revived  the 
cause.  From  this  decree  in  Scace.    A«B. 
appealed  to  the  Irish  House  of  Lords,when 
jLifardy  C.  said,  the  old  lease  and  the  re- 
newals not  being  found,   were  probably 
given  up  at  the  times  of  renewal.     That 
of  1739  is  in  being,  and  contains  a  sin- 
gular and  perplexed    covenant,  but  the 
parties  themselves  seemed  to  have  con- 
sidered it  as  a  covenant  for  a  perpetual 
renewal.     This  is  a  lease  for  lives  within 
the  statute,  fairly  and  equitably,  and  both 
parties  considered  the  lease  of  1739  as  a 
perpetual  interest ;  for  in  1740  a  life  fell, 
and  nothing  was  done  till  1749y  so  that 
there  was  neglect  on    both    sides.      In 
1749  a  fine  was  paid,  and  a  life  named  on 
a  receipt  given  without  any  formal  exe- 
cution of  a  renewal.     From  1749  to  1760 
it  went  on  the  same  way.    In  1760  an- 
other life  died,  and   four  years  after  an- 
other fine   was    paid,   and    another  life 
named  as  before,  without  any  formal  re- 
newal.    Thus  it  passed  till  B.    died  in 
1771,  when  another  life  also  fell,  and  in 
1774  the  tenant  went  to  the  agent,  named 
a  life,  aad  paid  the  fine,  taking  a  receipt 
before.    On  this  A*  B.  trrctc  to  his 


covenant  was,  that  he  would  renew,  and 
if  be  refused,  there  was  a  penalty.  Thb 
party  may  then  elect  to  have  a  specific 
performance  of  the  covenant.  A  case 
was  mentioned  of  Freeman  v,  Boyle^ 
(Vern.  &  Sen  v.  402.)  to  have  come  before 
his  Lordship  on  the  same  covenant,  iu 
which  he  refused  relief.  His  Lordship 
recollected  it;  it  was  in  June,  1780,  and 
the  reversal  of  his  decree  in  Murray  e. 
Bateman,  (sup')  was  in  1779*  In  June, 
1780,  no  bill  on  this  subject  was  brought 
into  parliament  or  expected,  though  the 
Tenantry  Act  was  passed  in  August  fol- 
lowing. The  lease  beiog  forfeited,  the 
case  stood  as  if  all  the  lives  had  dropped^ 
and  i#came  within  one  of  the  cases  put 
by  the  Lords  in  Murray  e.  Bateman,  and 
as  the  equity  then  stood  it  was  the  eqohy 
of  the  land.  H is  Lordship  said,  if  a  lea$e 
for  years  were  made,  and  nothing  said 
about  lives,  lie  did  not  ihiok  it  would 
come  within  the  act ;  but  if  a  lease  were 
made  for  any  number  of  years  though 
not  depending  upon  lives,  if  it  were  r^ 
newalae  for  ever,  it  would  come  within 
the  old  equity.  Lord  Ia*  concluded  thai 
the  decree  should  be  affirmed.  Ld.  Pery 
concurred  with  lA.  JUfard  in  every  point 
except  that  the  equity  of  the  tenant  was 
a  local  equity.  It  is  a  general  principle 
of  equity  torelieve against  mere  lapse  of 
time ;  but  as  the  lanolord  sufiered  an  in- 
jury bv  the  tcnant^s  neglect  to  renew  in 
time,  he  ought  to  have  a  compensation 
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TIm  only  dtificulty  vbs,  what  that  com- 
ptotation  should  b«y  for  Septennial. fines 
vera  more  than  adequate,  the  price  of 
nn  annuity  for  life,  being  lO  years  pur* 
chase  in  Gilbert's  time*  Ld.  Earhfart 
also  coincided  with  the  Ld.  Ch.  From 
the  determination  in  Sweet  e«  Andarsoni 
^own  to  the  reversal  of  the  decree  in 
Murray  v.  Balaman,  persons  having  such 
leases,  were  considered  to  have  perpetual 
interests,  and  not  depending  on  tho  strict 
lerms  of  the  renewal  clauses.  The  lease 
in  question  had  always  been  so  considered 
ky  the  parlies,  and  the  proviso  as  a  co« 
venant  for  a  perpetual  renewal.  Ld. 
Farkam  declared  his  ooncurrenife,  and 
reprobated  the.  reversal  of  th^  decree  in 
Murray  v.  Batemaa.  Ho  observedi  that 
the  Lords  of  England  could  not  plead  in 
excuse  that  they  were  ignorant  ot  t)ie  es* 
tablished  law  of  Ireland  in  such  cases, 
for  they  had  confirmed,  it  in  Sweet  v. 
Anderson,  and  in  many  subsequent  cases. 
Decree  affirmed.  Boyle  v.  Lysaght,  E. 
1787.  1  Ridgw.  P.  C.  384. 

146.  From  the  foregoing  dectoions  a 
general  aenclusion  may  be  drawn,  that 
where  compensation  can  be  made  to  the 
landlord,  and  the  conduct  of  the  tenant 
lias  been  fair,  he  shall  have  relief.  So 
equity  will  rdieve  against  lapse  of  time 
if  there  be  no  fl*aud,  and  compensation 
can  be  made,  and  that  though  even  all 


agreement  for  a  lease  for  lives,  MgM  to 
name  the  lives  to  be  inserted*  O^mriiky 
v.  Htdg&Sf  £.  1803.  1  Sch.  &Lef.  126* 

148.  A  renewal  uken  by  a  tenaul  for 
life,  of  a  lease  for  lives,  is  a  trust  for  tbn 
benefit  of  those  in  remainder,  and  a  fioa 
levied  by  the  heir  of  such  tenant  for  lUe, 
keeping  possession  of  the  title  deeda,  will 
not  bar  those  in  remainder.  Bowies  ▼• 
Stewart y  T.  1803.  1  Sch.  &  Lef.  209- 

149.  In    Williams  a.    iefc^ll,    2  Yea. 
68L   and     Westfailing    v.    Wastihilin& 
3  Atk.  461.    Ld.  Hiardmeke  seens  to 
have  thoii^ht,  that  a  lease  for  lives  Co  one, 
his  executors  and  administrators,  wouWi 
make  the  executor  or    adminbtrator,  a 
special  occupant,  but  Ld.  RodesdebU  dif- 
fered from  Ld.  Hardwicke^  saying, 'that 
the  old  amhorities  bear  the  other  way.  (a) 
And  his  Lordship  observed,  that  the  tiUe 
of  an  executor  depends  on  his  taknig  on 
himself  the  administration    of  the  wifl, 
and  therefore   does    not    commence  im* 
stonier  but  by  his  mibaequeat  act,  and  09 
to  an  administration    tx  uer.essUMte^  his 
title    cannot    cemmence  taslaa^,   and 
therefore  it  should  seem  that  the  diatac- 
ter  of  special  occupant  cannot  propertj 
belong  to  either.     Campbell  .▼.  Ssmdpi 
M.  1803.  1  Seh.  Sc  Lef.  289.     Vide  (a) 
Anon.  Dy.  328.  b.  (n.)  RoL  Ab.  tit.  Oc- 
cupantf  G.  2. 3.  but  stated  eomira  by  Ce- 
myns  in  his  Digest,  Estates^  F.    1.  tit. 


the  lives  are  dropped,  the  court  paying   Octupemt^  Windsor's  Caae,  3  Leon.  S5« 


but  little  regard  to  negative  clauses  in 
renewable  leases*  The  same  principles 
were  recognised  by  the  Irish  House  of 
Lords  in  Magraih  v.  Muskerryj  T.  1787- 
1  Ridgw.  P.  C.  469.9  though  in  that  case 
lid.  Lijbrd  dismissed  the  tenant's  bill  for 
a  renewal,  and  his  Lordship's  decree 
was  alfirflaed  by  the  Lords,  but  that  was 
a  case  of  gross  misconduct  on  the  part  of 
the  tenant,  failing  completely  within  the 
proviso  of  the  Tenantry  Act,  and  much 
less  entitled  U\  the  aid  of  the  court  than 
the  tenant  was  in  Murray  »•  Bateman, 
saipro. 

147.   Bill   praying   ei^ecution    of  an 


Salter  t;.  Buder,  Mo.  664.  Cre.  Elis.  901. 
Yelv.  9.  Lowe  v,  Burron,  3  P.  W. 
264.  note  (d.}  Oldham  n«  Pickering, 
Carth.  876.  1  Salk.  464.  Hargr.  Co.  Lk. 

41.  b.  (n.)  4. 

See  more  cases  of  renewal  of  lemesy 
post,  tit.  Landlord  and  Tenant^  vK 

And  for  cases  on  Irish  Tenantry  Act) 
oide  posty  tit.  Landlord  and  Tenamij  xii. 

Of  copyhold  estates,  nur  amire  vky 
and  where  cestui  que  vie  shall  be  deemed 
a  trust  for  the  first  taker,  vide  anist 
tit.  CopykMf  xiii.  et  post,  Landlord  and 
Tenant  J  vi. 
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150.  A  remainder  of  a  term  for  2000 
years,  w  an  assignable  interest  in  the  de- 
irisoy  of  the  term.  Kingdader  v.  Court- 
ney^  T.  1700.  2  FreeuK  23^8. 

151.  A.  devised  a  term  to  trustees  to 
pay  debts  and  legacies,  and  subject 
thereto  to  B.  for  Ufe,  remainder  to  his 
sisters.  The  debts  and  legacies  were 
paid  by  a  sale  of  timber,  yet  a  lease  was 
decreed  to  be  made  of  the  mansioo,  &c. 
for  nine  years,  though  opposed  by  several 
of  the  reversioners.  Gibson  v.  Crom' 
weU,  H.  1709.  2  Vern.  647. 

152.  One  possessed  of  a  term  for 
2000  years,  caonot  carve  out  a  future 
term,  to  commence  after  the  determina- 
tion ef  an  estate  tail.  So  if  a  termor 
grants  his  land  to  another  without  men- 
tioning any  term,  it  is  void  for  uncertainty. 
Kirdey  v.  Buck,  T.  171S.  2  Vern.  684. 

153.  A.  seised  in  fee,  demised  to  B. 
his  executors  for  99  years,  in  trust  for 
himself  and  his  wife  for  their  lives  ;-  and 
after  the  survivor  Vdeath,  in  trust  for  their 
issue  ;  and  in  default,  in  trust  for  the 
issue  of  the  husband  ;  and  in  default,  in 
trust  for  the  heirs  of  the  survivor  of  hus- 
band and  wife.  They  had  issue,  a  son  ; 
the  husband  died,  and  then  the  son  died 
in  bis  mother's  life-time  ifithout  issue. 
The  mother  administered  to  her  husband 
and  her  son,  and  then  assigned  the  term 
lo  defendant.  Decreed,  defendant  well 
entitled,  and  that  the  term  should  not  go 
to  the  husband's  heir  as  attendant  on  the 
reversion.  Haytorv.  Bod^T.  1717- 1  P* 
W.  360.      . 

1^4.  A  dovisee  in  reminder  of  a 
iermf  articles  for  a  valuable  considera- 
tion, to  sell  it :  this  is  a  good  assignment 


in  equity,  and  the  deviseg  afterwards  be- 
comes a  trustee  for  the  purchaser^  Wuid 
V.  Jciyfi,  M.  1719.  1  P.  W.  574. 
.  155.  A  tenant  for  99  y^Wj  if  ^  ^^ 
long  live,  with  power  of  charging  tlMr 
premises  with  sums  of  money,  joined  m 
sufferiog  a  recoveryf  and  declared  ths^ 
uses  thereof.  •  This  extinguished  the 
power  of  cbaiging  the  estate.  84wiU  7. 
Blackett,  H.  1721.  1  P.  W.  777. 

156.  A  fine  levied  by  a  termor  for 
years,  is  a  forfeiture,  but  the  reyersioner 
has  five  years  after  the  expiration  ef  tha 
term.  Brandlyn  v.  Ord,  M.  1738.  1  Atk. 
571.  Vide  Smith,  v.  Clifford^  l  T.  R. 
738. 

157*  Trustees  to  preserve  contiogeat 
remainders,  cannot  permit  a  tenant  for 
years,  by  the  destruction  of  that  estate,  ti> 
bring  forward  a  remahider  to  himself  or 
another  for  the  purpose  of  cutting  tindber* 
Stansfield  v.  Habirghamf  M.  1804.  10 
Ves.  278.  Vide  Garth  v.  Cotteu,  1  Dick* 
183.  3  Atk.  751.  1  Ves.  524.  54& 


Where  a  lessor  dies  in  the  interim  of 
any  two  quarter  days,  who  shall  be  com- 
petent to  receive  the  rent  ?  Videpes^,  tiu 
Landlord  and  Tenant,  x. 

Leases  for  years,  vide  post,  tit.  Land' 
lord  and  Tenant^  generally. 

Term  created  in  trust  to  raise  portions 
or  pay  debts,  vide  onto  tit^  Mebior  and 
Creditor^  ii.  IHoue,  xv.  et  poeif  Por* 
Honsj  i,    Trustj  vii. 

Terms  created  for  the  purpose  of  mort* 
gaging,  vide  post,  tit^  Mortgage* 

Term  in  trust  to  attend  the  inheri** 
tance,  vide  posty  tlu  Trust  iv. 
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158^  Two  persons  lent  money  ;  and 
took  a  mortgage  jointly,  and  4>ue  died  : 
the  survivor  shall  not  have  the  whole, 
but  the  executors  of  the  deceased  shall 


have  a  moiety.    Petty  v.  Stywardy  16d2» 
I  Ch.  Rep.  67. 

159.  But  if  two  take  a  lease  of  a  farm 
jointly,  the  lease  shall  sarvive^  but  the 
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ttodi  shall  DoCy  though  occopM  jointly, 
neither  ehell  ut  stock  in  trade  sunriTe. 
^cferyf  ▼.  ^hMiff,  H.  l683.  1  Vera.  217. 
So,  where  two  pay  shera  aad  ihara  alike 
lor  a  fNirchaae,  and  one  diet,  it  shall  sot' 
▼ive.  Hmyu  t.  Kimgdtm^  H.  l681, 
1  Vera.  S3.  VJuT  V.  At/kw^Hk^  H. 
1685.  1  Vera.  961.  In  Jefierjs  v.  SasaU, 
Sicily  Ld.  Jif.  said,  whera  two  became  in* 
terested  by  way  of  gift  or  the  like,  sor- 
▼ivorskip  shall  take  place,  and  accord- 
ingly it  has  been  decmd,  that  if  A.  de- 
mises the  residoe  of  his  estate  to  his  two 
cxecotors,  or  makes  several  men  execo- 
tors,  the  survivor  shaH  take  all ;  but  in 
Drapeft  Co.  T.  l681.  2  Ch.  Ca.  64.  Ld. 
Ch.  said,  the  survivor  shall  cany  ail,  be* 
cause  all  the  Judges  will  have  it  so. 

160.  A  bond  given  by  one  parcener  to 
pay  the  other,  his  ezecaton  or  adminis* 
Irators,  an  annoal  som  daring  the  life  of 
I.  S.  for  owelty  of  partition  shaH  go  to 
the  execotor,  and  not  to  the  heir.  Hid- 
Uri  V.  Hart,  H.  1682.  1  Vera.  183. 

161.  If  I.  S.  direcu  by  will  that  2407. 
shall  be  laid  out  in  lands,  and  settled  on 
M.  and  her  issae,and  if  she  die  withoot, 
then  on  the  children  of  E. — ^M.  died  with* 
out  issue,  and  then  the  trustees  made  the 
purchase^  and  conveyed  the  land  to  the 
two  children  of  E.  and  their  hrirs ;  one 
died.  Decreed,  the  survivor  shall  not 
have  the  lands.  SawnJUn  v.  Brown  or 
BMard,  E.  1688.  2  Vera.  46.  3  Ch.Rep. 
214.  S.  C.  Reported  eomtra^  where  it  is 
said,  that  if  the  money  had  not  been  laid 
out  it  would  not  survive.  Vide  AMton  v. 
Smattnum,  E.  1706.  2  Vera.  566.  where 
it  waii  bold,  that  between  joint-tenants  of 
the  trust  of  a  term,  survivorship  shaD 
take  place  as  well  in  equity  as  at  law. 

16?.  If  a  man  conveys  his  house  and 
four  farms  to  trastees,  on  trast,  ihat  his 
two  sisters  may  coinhabit  the  house,  and 
^equdly  divide"  the  rents  and  profiu 
<'  between  them,''  this  is  a  joint*tenancy ; 
for  though  the  words  ^  equally  to  be  divi- 
ded between  them,''  do  sometimes,  in  a 
will|  make  a  tenant  in  common,  yet  it  is 
only  by  wuy  of  constraction.  CMt  v. 
CUrky  M.  1694.  2  Vera-  323.  As  where 
one  devised  lands  to  his  two  sons  and 
their  heirs  for  ever,  and  the  longer  liver 
of  them,  to  be  equally  divided  between 
them :  Held,  a  tenauor  In  common,  the 
latter  words  controuKog  the  former. 
Blisset  V.  Cranwea,  M.  l693.  3  Lev. 
G7S. 
'   i«!«Jk.  and  B.  ure  jomt-ttUMts.    A  » 
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Brakes  a  lease  of  his*moietv  to 

on  his  death,  if  B.  shonld  so  long  live. 
This  is  a  severaacoy  and  the  lease  shaH 
bind  B.  surviv'mg.  Clerk  v.  CUrk,  M. 
1694.  2  Vera.  323. 

164.  One  joint*tenant  made  a  deed  ef 
gift  of  his  moiety  to  his  wife,  with  infem 
to  sever  the  joint-tenancy ;  the  deed  was 
made  telhe  wife  herself,  and  was  with- 
out conskleration,  and  voluntary,  it  was 
therefore  held  void  at  law,  and  oqui^ 
would  not  relieve  the  wife.  JKryss  v» 
<7tleff,  M.  17Q0.  Pre.  Ch.  124.  2  Vera. 
383.  S.  C.  Where  it  b  said,  that  there 
was  an  express  agreement  between  Ae 
two  Joint-tenants,  against  survivorship. 

165.  A.  assigned  a  term  in  trust,  to 
permit  himself  to  receive  the  pro6ts  ftr 
life,  then  to  his  two  danghters,  B.  and 
C,  their  executors  and  admtniatrators, 
**  equally  to  be  divided  betireen  them," 
during  the  residue  of  the  term,  tiiey  pay« 
ing  a  certain  sum  within  two  years  to  hit 
other  two  daughters.  B.  died,  mad  C* 
mortgaged  to  D. :  Held,  that  B.  aod  C» 
were  tenants  in  common  by  the  inteotioo 
of  the  father,  which  was  to  make  distinci 
provisions  for  them.  Hmmi  v*  Humt^ 
E  1701.  Pre.  Ch.  163.  and  the  cases 
there  referred  to. 

166.  A.  devised  his  lands  to  trustees 
in  fee,  to  pay  his  debts,  and  convey  the 
surplus  to  his  two  daughters;  one  of 
them  married,  and  left  a  son :  her  lms« 
band  shall  be  tenant  by  the  aartesy. 
Waiii  V.  Ball,  H.  1708.  1  P.  W.  108. 

16r.  Three  being  jointly  interested  in 
the  trust  of  a  term,  one  of  them  mort* 
gaged  his  part;  Held,  a  severance,  for 
joint«tenancies  are  odious  in  equity,  and 
it  would  be  to  the  disadvantage  of  the 
nmrtgagor  to  construe  it  otherwise.  York 
V.  Skmg,  M.  1710.  1  Saik.  158.  But  the 
Iflw  loves  not  to  multiply  tenures,  and 
therefore  a  joint-tenancy  of  an  inherit- 
ance is  favoured  at  law.  Fi$h€r  v.  fFigff 
1  Salk.  392. 

1 63.  On  a  partition  in  Chancery,  ev«ry 
part  of  the  estate  need  not  be  divided, 
but  it  is  sufficient,  if  each  tenant  in  com- 
mon, &c.  have  an  equal  share  of  tli# 
whole.  Ld.  Cl4aremUm  v.  JUamAw^  T. 
1718.  ]  P.  W.  446. 

169.  Lands  were  conveyed  t^  trustees^ 
in  trast,  as  to  one  moiety  to  A.  (an  in- 
fant) in  tail,  and  as  to  the  other  moiety  to 
B,  in  tail ;  A.  brought  a  bill  fer  a  parti* 
tfon :  Decreed,  a  partition  but  the  trastees 
not  to  cotfvey  till  the  infest  if  of  age,  tiMt 
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lie  nAy  join  lo  confirmiDf^  the  partitioo. 
Brook  V.  Ld.  Hertford^  H«  1728.  2  P. 
W.  518.  Vide  Gregory  v.  Moleswortb, 
S  Atk.  6^6. 

170.  The  cominisiiooers  of  sewers 
coflveyed  lands  to  five  persons  and  their 
heirsy  and  then  to  improve  the  lands, 
agreed  to  advance  them  money,  and  be 
jointly  concerned  in  profit  or  loss :  Held, 
they  were  tenants  in  common,  and  not 
joint  tenants ;  and  held  also,  that  where 
two  or  more  purchase  lands,  and  advance 
the  money  equally,  and  take  a  convey- 
ance to  them  and  their  heirs,  this  is  a 
joini4enaacy ;  but  if  they  advance  the 
money  in  unequal  proportions,  they  are 
partners,  and  however  the  legal  estate 
may  survive,  yet  the  survivor  shall  be 
deemed  a  trustee  for  the  deceased.  So 
if  two  or  aM>re  jointly  purchase,  and  one 
lays  out  large  sums  in  repairs,  and  dies, 
this  shall  be  a  trust  and  a  lien  on  the  land, 
and  that  in  all  cases  of  partnership,  the 
parties  are  to  be  considered  as  tenants  ia 
common,  or  the  survivors  as  trustees  for 
those  who  are  dead«  Lake  v*  Gibson^  T. 
1729.  1.  £q.  Ab.  290.  pi.  3. 

171.  Five  persons  purchased  a  level 
from  the  commissioners  ef  sewers,  and 
the  purchase  was  taken  to  them  as  joint- 
tenants  in  fee ;  but  they  contributed  rate- 
ably  to  the  purchase ;  afterwards  several 
of  them  died  :  Held,  that  they  were  te- 
nants in  common  in  equity,  and  though 
one  of  the  five  undertakers  deserted  the 
partnership  for  SCT  years,  yet  he  was  let 
in  afterwards  upon  terms.  Lake  v.  Cra- 
dock,  M.  17^2.  3  P.  W.  158.  Payment 
of  money  creates  a  trust  for  the  parties 
advancing  it.  Rigden  9.  Vallier,  3  Atk. 
731.  2  Yes.  258.  Partridge  ih  Pawlett, 
1  Atk.  467-  2  Atk.  55.  Hall  v.  Digby, 
4  Bro.  P.  C.  224U 

172.  Two  tenants  in  common  put  out 
money  as  joint-ezecutors:  it  shall  not 
aurvive,  but  go  to  the  respective  repre- 
sentative of  each.  Partridge  v.  Pawlett^ 
II.  1736.     1  Atk.  467. 

173.  J.  H«  having  a  devise  in  common 
with  J.  P.  whom  he  survived,  took  pes- 
aession  of  two  houses,  and  enjoyed  them : 
he  was  decreed  to  account  as  far  back  as 
the  death  of  J.  P.  Prince  v.Heylinj 
IL1737.  1  Atk.  493. 

174.  An  ejectment  is  not  maintainable, 
by  one  tenant  in  common  against  another, 
without  an  actual  ouster.  S.  C.  Et  tfide 
Beading  t.  Royston,  2  Salk.  423.  Storey 
%  Wiadsor^  2  Atk.  632.    Fairclaim  r. 
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Shackletott,  5  Burr.  2604.  Fisher  v. 
Prossm*,  Cowp.  2i7.  Peaceable,  ex  deas 
Hornblower,  v.  Read,  1  East  568. 

175.  Though  the  words  *' equally  to  be 
divided''  in  a  strict  settlement  at  common 
law,  have  never  been  determined  barely 
of  themselves  to  make  a  tenancy  in  com- 
mon, yet  it  has  been  settled  that  they  do 
so  in  a  will,  both  with  regard  to  real  and 
personal  estate*  Owen  v.  Oven,  £•  1733. 
1  Atk.  495.  It  seems  if  there  be  a  joint- 
tenancy  created  by  will,  and  it  happens 
by  whatever  cause  that  one  of  the  joint- 
tenants  is  prevented  from  taking,  the 
whole  will  vest  in  the  survivor  after  tes- 
UUtoHs  death.  Vide  Prtngv.  Chiy,  2  Ch. 
Rep.  187.  Humphrey  e.  Tayleur,  Amb. 
136.  Dowse  v.  Sweet,  ibid:  175.  Frew* 
ing  V.  Rolfe,  2  Bro.  C.  C.  220.  Bdldwin 
tr.  Johnson,  3  Bro.  C.  C.  455.  Buffer  n. 
Bradford,  2  Atk.  22a 

176.  A.  and  B.  co-heirs  of  L  S«  being 
seiaed  in  fee  of  certain  lands,  A.  marriea 
C,  and  B.  married  D.  By  an  agree- 
anent,  in  which  theAr  husbands  ioined,  m 
partition  was  made  between  thcoiy  bjr 
which  each  of  them  and  her  heirs  was  to 
take  half.  B.  entered, ,  and  enjoyed  her 
moiety  till  her  death.  Both  husbanda 
died,  and  a  bill  was  brought  against  B. 
to  confirm  the  division :  Held,  that  the 
agreement  of  the  husbands  could  not  bind 
the  inheritance  of  their  wives,  (a)  ner  is 
a  long  enjoyment  under  it  of  any  force, 
unless  it  had  been  originany  the  agree- 
ment of  the  wives :  but  B.  consentini;  to 
the  enjoyment  of  the  several  parts  of  the 
said  premises,  that  had  been  held  ia  se- 
veralty, it  was  decreed  that  plaintiff  and 
defendant  should  take  in  severalty  ac- 
cordingly. So  a'  parol  agreement  of  long 
standing  will  be  established  in  equity, 
for  an  eqality  of  partition,  if  entered 
into  by  persons  who  had  a  right  to  con- 
tract, and  If  acknowledged  by  all  partiea 
to  have  been  the  actuu  agreement.  So 
if  a  joint-tenant,  upon  equality  of  parti- 
tion, accepts  a  contingent  uncertain  in- 
terest, where  one  moiety  of  the  lands  ia 
of  superior  value  to  the  other,  it  will  not 
vacate  the  agreement.  Ireland  v.  Riitle^ 
M.  1739.  1  Atk.  641.  (a)  8ie  Oldham, «. 
Hughes,  2  Atk.  452.  But  this  doctrine, 
se  far  as  it  relates  to  partitions  (where 
such  partitions  are  equal)  is  directly  con* 
trary  to  the  text  of  Littleton  (§257.)  and 
the  authority  of  Coke,  Co.  Lit  171*  Vide 
Oakley  e.  Smith,  1  Eden  26i.  Amb.  368, 

\  In  May  t.  Hook^  (Harg.  Co.  Lit.  246, 


64a 
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B.  1.)  it  wsf  field  tbatan  agreenent  by ] tit.  Dense  viii.  p).  34S.  e/  9eq.  where  tftv 
an  fa&iit  jdnt-fenant  couM  not  sever  th«  aathorities  are  collected. 


joint-tenancy.  FuleStilemanv.  Asiidoimy 
2  Afk.  48a 

ITT.  To  amomit  to  a  severance  of  a 
joint-tenancy,  the  alienation  mast  be  ac- 
taal,  for  a  declaration  by  one  party  of  an 
intended  severance  will  not  do;  and 
though  joint  tenancies  are  favoured  in  law, 
yet  not  so  in  equity.  Parteriche  v.  Pottlety 
M .  1740.  2  Atk.  55.   In  Clinan  v.  Cooke, 

1  Scb.  &.  Lef.  35.  Ld.  Rtdtsiale  said,  this 
case  was  imperfectly  reported  by  Atkyns. 
Vide  Moyse  9.  Giles,  2  Vern.  385.  Ireland 
e.  Rittle,'  1  Atk.  542.    Rigden  v.  Yallier, 

2  Yes.  258. 3  Atk.  734.    Heath  v.  Heath, 
fott. 

178-  The  words  ^  share  and  share 
alike,''  make  a  tenancy  in  common,  and 
so  it  has  been  held  for  200  years.  And 
so  will  the  word  "  respectively*'  separate 
an  est{ite,and  make  a  tenancy  in  common. 
Heath  V.  Hioth,  1740. 2  Atk.  122,  Vide 
Prince  r.  Heyjin,  1  Atk.  493. 

179.  On  a  bill  for  a  partition,  plaintiff 
must  show  a  title  in  himself, and  not  allege 
generally  that  he  is  in  possession  of  a 
moiety.  Cartwrieht  v.  Pulteney^  T.  1742. 
2  Atk.  380.  Viae  Parker  ».  Gerard,  Amb. 

236. 

180.  Devise  of  lands  to  youeger  chil- 
dren equally,  as  tenants  m  common,  with 
benefit  of  survivorship :  Held,  to  refer 
to  a  sarvivarship  spoken^  of  in  the  former 
.part  of  the  will,  apd  therefore  to  be  a  te- 
•nancy  in  common,  with  a  limitation  to 
the  survivors  after  the  death  of  any  be- 
fore 21  without  issue.  Howes  r.  Haioesy 
*r.  1747.  3  Atk.  524,  1  Ves.  13.  1  Wils. 
C.  B.  165.  Vide  Mendez  o.  Mendez, 
1  Ves.  86.   Stones  9.  Heurtly,  ib.  165. 

181.  The  court' inclines  against  joint- 
tenancy,  as  an  inconvenient 


estate ; 


and 
so  do  courts  of  K'vw,  now,  though  formerly 
they  fkvoured  it.    S.  C. 

182.  In  deeds  which  receive  their 
operation  from  the  statute  of  uses,  the 
words  ''equally  to  be  divided,"  make  a 
^tenancy  in  common.  Sed  seeus  in  com- 
mon law  conveyances*  In  Rigden  v. 
^FafftV,  E.  1751.  3Atk.7Sl.  2  Ves. 252. 


183.  Two  tenants  in  common  in  tall  of 
a  copyhold  estate,  (where,  the  intail  was 
barred  by  surrender,)  enter  into  an  agree- 
ment  for  a  partition,  and  make  cross  soT' 
renders  of  the  parts  ailofted  to  e«di 
other:  Held,  that  they  barred  only  « 
moiety  of  their  respective  estates,  mni 
that  the  agreement  to  divide  cannot  ope- 
rate as  a  partition,  particotarly  in  the 
case*  of  copyholds,  as  it  was  without  the 
lord's  privity ;  nor  can  a  defendant  claim- 
ing onder  the  entail,'be  compelled  to  sab- 
stantlate  the  agreement.  OakUy  v.  Smiikf 
H.  1759.  1  Eden  26l.  Amb.  368.  Vid9 
Ireland  t;.  Rittle,  1  Atk.  541.iin/e,  pi.  176. 

184.  One  tenant  in  common,  having 
leased  his  share,  the  lessee  is  a  necessary 
party  to  a  bill  for  partition,  and  his  costs 
must  be  borne  by  his  lessor.  CornM  ▼. 
Gest.T.  1788.  2  Cox  27- 

185.  A  dormant  sarrender  of  a  copy* 
hold  operates  as  a  severance  of  m  joint' 
tenancy,  though  it  is  revocable  doring  the 
life-ttme  of  the  surrenderor.  ChleY,  Gale^ 
E.  1789. 2  Cox  136. 

186.  A  tenant  in  common  in  posses- 
sion was  ordered  to  give  security  for  pay- 
ment of  the  proportion  of  rents  to  his  co- 
tenant,  otherwise  a  receiver  to  be  ap- 
pointed. Street  v.  Anderten,  T.  1793; 
4  Bm.  C.  C.  414. 

187.  In  cases  of  partition,  where  the 
parties  are  entitled  unequally,  if  the  plaiif- 
tiff  be  entided  to  the  smaller  share,  the 
costs  shall  be  borne  equally ;  sed  mttBrtj 
if  the  plaintiff  be  entitled  to  the  larger 
share.  Hyde  v.  Hindly^  M.  1794.  2  Cox 
408. 

188.  Covenant  by  joint-tenant  to  sell, 
severs  the  joint  tenancy  in  equity,  though 
not  at  law,  Brown^  v.  RamdUf  M.  17^ 
3  Ves.  257. 

189.  Notwithstanding  the  inclination  of 
the  court  of  late  to  a  tenancy  in  common, 
an  interest  given  to  two  or  more,  either 
by  way  of  legacy,  or  otherwisci  is  jeinty 
unless  there  are  words  of  severance,  as 
**  equally  among,"  Sec.  or  an  inference  of 
that  sort  arises  in  equity  frem  die  nature 


td.  Hardwicke  said  that  though  deeds  to  of  the  transaction,  as  in 


uses  must  be  construed  like  common  law 


Conveyances  as  to  wurds  of  limitation, 
yet  be  saw  no  harm  in  construing  them 
otherwise  as  to  words  of  regalalioo  and  | 
of  an  estate,  as 


joint  mortgage,  &c.    Mwrley  v.  Bird^  C. 


vided''  ,are. 


1 798.  3  Ves.  628.    Vide  amte,  tit  Devise^ 

viii.  et  post,  tit.  Legacy^  x. 

190.   It  is  no  objection  to  a  partitioii 

the  words  I  between  tenants  in  common,  that  other 

Vide  ante!  persons  may  come  in  esH  and  be  enti- 
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iM.     WilU  V.  aiadej  M.  1801.  6  Ves. 

191.  The  court  willgrant  au  injunction, 
between  tenants  in  common  against  de- 
atruction,  but  net  against  pure  equitable 
waste.  HoU  y,  Thomas,  T.  1802.  7  Ves« 
M9. 

19?*  Where  a  house  was  devised  to 
three  persons,  as  tenants  In  common,  and 
they  refused  to  join  in  an  ejectment,  the 
court  decreed  a  commission  for  partition, 
the  difficulty  being  no  objection  .in  this 
court.  Turiur  v.  Morgan,  H.  1803. 
i  Ves.  143.  Vide  Parker  v.  Gerard, 
Amb,  236.      Warner  e.    Baynes,  ibid. 

589. 

193.  The  case  of  partition,  is  distinct 
from  that  of  exchange,  and  if  not  it  is 
always  considered  as  a  special  case.  Each 
party  can  compel  the  other  to  make  par- 
tition. The  estate  is  the  same,  enjoyed 
afterwards  in  a  different  quality,  and  in 
another  mode,  and  upon  a  principle  com- 
pounded a  little  of  these  two  reasons, 
that  which  can  be  done  voluntarily,  and 
provided  nothing  more  is  done  than  mere 
partition,  shall  not  revoke  a  will.  Ld. 
JSldon  said,  provided  nothing  m«re  is 
done,  for  it  has  been  long  established, 
that  if  the  object  is  to  do  any  thing  be- 
yond the  partition,  it  will  be  a  revocation, 
and  it  is  tried  by  the  fact  whether  the 
acts  demonstrate  any  intention  to  go  be- 
yond the  mere  partition,  and  notwith- 
standing the  expressions  of  the  Judges 
in  some  of  the  reports,  that  Luther  v. 
Kidby,  (3  P.  W.  170.  (n.)  and  Tickner  or 
TUner  v.  Tickner  or  Titner, (cited  S  Atk. 
714.  Amb.  116.  1  Wils.  C-  B.  308.)  can- 
not stand  together :  Ld.  Eldm  thought 
they  were  perfectly  rcconcileable.  Ait, 
Gen.  V.  Vigor,  E.  1 803.  8  Ves.  282. 

194.  On  articles  previous  to  the  mar- 
riage of  A.  with  B.— A.^s  father  bound  the 
whole  of  a  farm,  as  a  marriage  portion  to 
his  son  A.  along  with  B.,  the  one  half  of 
the  said  farm  to  be  the  right,  title,  and 
interest  of  the  isstie  of  B.  by  A. :  Held, 
thatthe  issue  shall  be  tenants  in  common. 

Taggartv.  Taggari,  E.  1803.  1  3cb,  & 
Lef.  84.  Vide  HaAbury  0.  Hanbury,  cited 
3  Atk.  372.  > 

195.  There  is  this  difference  between 
partitition  atlaw.aod  in  eqnity— the  for- 
mer operates  by  the  judgment  of  a  court 
of  law,  and  is  conclusive  on  the  parties, 
and  the  latter  proceeds  on  conveyances 
to  be  executed  between  the  parties,  and 
cannot  be  efiectoal  if  the  parties  be  in- 


competent to  execute.  Whaley  v.  Daw^ 
ton,  H.  1805.  2  Sch.  &  Lef.  372. 

196.  Where  under  a  commission  of 
partition  directed  to  four  commissioners, 
two  I  different  returns  wore  made,  and 
each  by  two  commissioners,  the  cotirt 
would 'not  act  upon  cither,  but  directed  a 
commission,  appointing  five  commission- 
ers. Watson  v.  Northumberland,!^.  1805. 
11  Ves.  153. 

197*  It  is  doubtful  whether  a  power  to 
exchange  can  be  executed  by  a  parti- 
tion ;  (or  qhtll  there  has  been  a  partition, 
there  cannot  be  an  exchange.  McQueen 
V.  Farquhar,  T.  1805.  1 1  Yes.  476. 

198.  I.  S.  devised  estates  to  trustees, 
their  heirs,  &c.  upon  trust,  to  sell  and 
pay  debts,  &c.  and  then  to  apply  the 
rents,  &c.  to  A.  for  life,  and  after  his  der 
cease  to  the  heir  or  heirs  at  law  of  B.,  and 
the  heirs,  executors,  &c.  of  su^rh  heir 
or  h^irs,  to  whem  the  trustees  were  di- 
rected to  convey  and  assign  accordingly  : 
Held,  that  the  co-heiresses  of  B.  being 
also  the  co-heiresses  of  the  devisor,  tako 
not  as  co-parceners  by  descent,  hut  as^ 
joint-tenants  by  purchase,  and  therefore 
subject  to  survivorship.  Swasnev.  Bur* 
ton,  M.  1808.  15  Ves.  365. 

199.  Where  a  joint-tenancy  is  created 
under  a  bequest  of  personal  property,  to 
more  than  one,  without  words  of  sever- 
ance, the  heir  being  also  devisee,  takes 
by  purchase,  and  not  by  descent,  if  the 
devised  estate  is  not  ef  the  same  nature. 

S.  C.  t6iif.  371. 

200.  A  renewal  fine  paid  by  one  of 
two  temtnts  jointly  holding  under  a  bi- 
shop's lease,  is  a  lien  on  the  other  moiety 
(hough  under  settlement.  Hamilton  v. 
Denny,  T.  l-iB09.     I  Ball  &  Be.  199. 

201.  On  a  bill  for  a  partition  betweei» 
several  owners  of  inclosed  land,  Chrant, 
M.  R.  by  his  decree,  directed  a  reference 
to  the  Master,  to  enquire  whether  plain- 
tiff and  defendants,  or  any  and  which  of 
them,  were  entitled,  and  in  what  shares, 
according  to  the  respective  values  of  the 
other  estates,  and  then  a  commission  to 
divide  accordingly;  the  costs  of  the 
partition  to  be  borne  by  the  parties  in 
proportion  to  the  value  of  their  respec- 
tive interest,  hot  no  previous  or  subse- 
quent costs  by  analogy  to  the  proceeding 
at  law.  And  his  Honour  said,  ^there 
could  be  no  objection  from  a  covenant 
not  to  inclose,  without  general  consent 
from  rights  of  common,  or  from  the  in- 
equality and  uncertainty  of  the  shares,  in 
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proportion  to  other  estates.  Fnitber- 
more^  his  Honour  said,  tliat  on  a  bill  for 
partition,  the  interests  and  proportions 
were  to  be  ascertained  by  the  coort  and 
Dot  by  the  commissioners;  and  that  a 
partitioQ  can  never  affect  the  rigiits  of 
third  persons  as  rights  of  common,  &c. 
but  only  the  freehold  and  inheritance  of 
the  soil.  On  appeal,  Eldon^  C.  said,  the 
commission  to  make  partition,  issued  not 
under  the  authority  of  any  act  of  par- 
liament, but  from  the  difficulty  attending 
partition  at  ia«r,  where  plaintiff  must 
from  hit  title  as  he  declares,  and  also  the 
titles  of  defendants,  by  analogy  to  the 
equitable  jurisdictU)n  in  dower :  Ld.  Ch. 
affirmed  bis  Honour's  decree,  with  a 
trifling  alteration.  Agar  v.  Fatrfazj 
Same  v.  Holdsworth^  M.  181 K  17  Ves. 
5S3.  Vide  Calmady  v.  Calmady,  2  Yes. 
jun.  568.  and  see  X  Fonbl.  Tr.  of  Eq.  18. 
202.  Bill  for  a  partition  by  lessee  for 
years,  need  not  set  forth  that  defendant 
is  seised  In  fee  or  otherwise  well  enti- 
tled;   nor    need  (he  reversioner  be  a 


partj.  Baring  v.  Nashy  £.  1813.  I  Ves. 
&  B.  5M.  Et  per  Plumtr^  V.  C.  No 
objection  to  a  partition  can  arise  from  the 
smallness  of  interest,  inconvenience,  or 
the  reluctance  of  the  other  tenants  ia 
common.  S.  <?.  Et  vide  Parker  r.  Ge- 
rard, Amb.  236.     Warner  v.  Baynes,  tb. 

:^89. 

203.  Commissioners  under  a  commis* 
sion  of  partition,  have  no  lien  in  the  com- 
mission for  their  charges,  but  thoy  must 
make  their  return,  and  then  apply  to  the 
court  for  payment.  Young  v.  Sutton^ 
H.1814.  2  Ves.  &B.  365. 

204.  A  joint  purchase  by  two,  to  them 
and  their  heirs,  with  equal  payments,  b 
a  joint-tenancy  ;  and  therefore  survivor- 
ship takes  place.  AveHng  v.  Kntpe,  T. 
1815,  19  Ves.  441. 

205.  On  a  bill  for  a  partition,  against 
infant  cestuisque  truitsj  the  court  will  di- 
rect the  conveyance  to  be  respired  until 
they  attain  21.  Att.  Gen.  v.  Hamiiiam^ 
H.  1816.     1  Madd.  214. 
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206.  Limitation  of  a  trust  of  a  term  to 
one  for  life,  remainder  to  his  first,  &c. 
son  in  tail,,  and  for  want  of  issue  male, 
then  to  hiff  danghters :  Adjudged,  the 
trust  to  hia  daughters  good,  for  there 
never  having  been  a  sen,  the  limitation  in 
tail  never  vested  ;  if  it  had,  the  remain* 
^er  over  would  have  been  void.  Higgins 
V.  Dowler,  M.  1707.  1  P.  W.  98.  2  Yen. 
600.  ftalk.  IM.  Vide  ante^  tit.  JDert m,  xi« 
pi.  475. 

207.  P.  gave  part  of  his  real  estate  to 
bis  son,  his  heirs  and  assigns  for  ever, 
but  in  case  he  die  before  21,  or  without 
issue,  then  tb  testator's  wife,  her  heirs 
and  assigns.  The  son  died  after  2 1 ,  with- 
out issue :  Held,  a  vested  interest  in  fee 
in  the  son,  as  he  attained  21  j;  and  though 
he  died  without  issue,  that  it  did  not  go 
over  to  the  mother,  hot  descended  to  his 
heir  at  law.  Waish  v.  Peteraon^  M.  1744. 
3  Atk.  193.  In  the  above  case,  the  word 
<'  or'*  was  construed  to  be  a  copulative* 
There  are  several  cases  wherein  this  case 
has  come  in  question,  and  which  have  re- 
ceived   the    same    eo'nstnictioD>      Vide 


So  well  t*.  Garrett,  Mo.  422.  Cro.  Eliz. 
525.  .  Price  r.  Hunt,  PoHexf.  645.  Bar- 
ker t9.  Surtees,  2  Stra.  1175.  Framming- 
ham  V.  Brand,  3  Atk.  390.  1  Wib.  C.  B. 
140.  2  Ves.  249.  Wright  v.  Kemp,  3  T.  R 
470.  Vide  etiam  Read  v.  Snell,  2  Atk. 
646*  Richardson  «•  Spraag,  1  P.  W.  434. 
Dobbins  o.  Bowman,  3  Atk.  408.  Jackson 
V.  Jackson,  1  Ves.  217.  Brownsword  e« 
Edwards,  2  Ves.  249.  Eccard  o.  Brooke, 
1  P.  W,  434.  (a.  2.)  Furnival  v.  Crew, 
8  Atk.  86. 

208.  I.  S.  brought  an  action  in  the 
Court  of  Session  against  his  mother,  for 
aliment,  which  he  claimed.  The  mother 
had  been  a  ward  in  Chancery,  and  hav« 
ing  when  15  years  of  age,  married  the 
respondent's  father,  a  settlement  of  her 
property,  real  and  persooal,  was  made, 
under  the  direction  of  the  court,  by 
which  the  interest  of  the  personal  estate 
was  made  payable  to  het  for  life,  and  the 
principle  to  her  children,  in  eqnal  shares 
at  her  death ;  but  their  interests  to  be- 
come vested,  as  to  sons,  at  21,  and,  as  to 
daughters,  at  18.  or  on  marriage*    As  to 
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Xh0  freebold|  copybQld,  and  leasehold 
estates^  they  were  to  be  sold,  and  the 
money  to  be  invested  in  the  purchase  oi 
freehold  and  copyhold  estates,  .  of  which 
the  mother  was  to  become  tenant  for  life, 
with  remainder  to  her  first  and  pther 
sons  in  tair,  Sec.  The  pursuer  was  the 
first  son.  The  father  died.  The  mother 
advanced  100/.  as  fee,  to  a  clerk  to  the 
signetj  into  whose  office  tbo  son  entered, 
with  a  view  to  become  an  advocate,  as 
Jiis  mother  was  then  residing  in  Scotland. 
The  mother  married  again,  and  refusing 
to  allow  her  sou  an  annual  "suni  for  his 
maintenance,  he  having  attained  21, 
brought  the  present  action  for  aliment, 
which  was  allowed  to  him  super  jure  na^ 
tura.  .  But  the  Lords  reversed  the  judg- 
ment of  the  Court  of  Session.     JEldon,  C. 


respective  parties  were  settled  by  the 
English  settlement,  which  could  not  be 
undone  ;  and  considering,  that  as  the  son 
had  a  vested  interest  in  tbe  property,  with, 
which  bo  might  deal  in  the  market,  h6 
had  sufficient  aliment  wilhout  aid  from 
bis -mother.  WooUcy  v.  Maidment,  E, 
1818.  6  Dow  P.  C.  257. 


Estates,  the  vesting  of  which  shall  be^ 
suspended  till  a  condition  performed. 
Vide  ante,  tit.  Condition,  i.  pi.  15. 

What  is  a  vested  interest  in  chattel 
property  ?  vide  post,  tit.  Estate,  x. 

At  what  time  a  legacy  shall  be  deemed 
vested  in  the  legatee,  vide  post,  tit.  Le- 
gacy, ix. 

When. portions  shall  be  deemed  vested^ 


and  when  and  how  the    tame  shall  be 
being  of  opinion  that  the  interests  of  the  ^raised  and  paid^  t^iV/^  po«/,  tit.  Portions,  u 
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209.  Trust  estates  are  to  be  governed 
hy  the  same  rules,  and  are  within  the 
same  reason  as  legal  estates.  Philips  v. 
PAi7i>j,  E.  irOl.  I  p.  W.  35.  ;  and  this 
mavim  has  obtained  universally,  for  if 
there  was  not  the  same  rule  of  property 
in  all  courts,  there  would  be  the  utmost 
uncertainty.  It  is  so  in  the  rules  of  de- 
scent, as  in  gavelkind  and  borough  Eng- 
lish lands.  There  is  a  possessiofratris  of 
a  trust  as  well  as  a  legal  estate.  Tbe 
like  rule  exists  in  limitations,  and  as  well 
in  barring  entails  of  trusts  ds  of  legal 
estates,  There  is  no  exception  out  of 
this  general  rule,  nor  any  reason  that 
there  should  be  ;  it  would  be  impossible 
to  fix  the  boundaries,  and  show  how^far 
St  ought  to  go  ;  perhaps,  in  early  times, 
the'  necessity  of  keeping  to  it  was  not 
seen  or  thoroughly  considered.  Banks 
V.  8ufton,  H.  1732.  2  P.  W.  713. 

210.  A.  devised  money  to  trustees,  to 
be  laid  out  in  lands,  and  to  be  settled  on 

B.  for  life^  without  waste,  remainder  to 
tnistees  and  their  heirs  for  the  life  of  B. 
to  support^  &c.  with  a  power  to  B.  to 
make  a  jointure,  remainder  to  B,'$  issue, 
remainders  over^  and  by  the  same  tvill 
devised  lands  to  B.  to  the  same  uses, 
and  died,  leaving  C.  executor.     B.  sued 

C.  the  executor,  for  the  deeds  relating 
to  tbe  lands  that  wero  in  bis  haads^  itnd 


to  have  tbe  money  laid  out  in  lands  and 
settled.  Decreed,  per  M.  R.  thatB.  had 
but  an  estate  for  life  in  the  lands,  add  so 
not  entitled  to  tbe  deeds,  but  that  they 
were  to  bo  brought  iuto  court,  and  that 
the  lands  to'  be  bought  with  the  money 
were  to  be  settled  on  B.  for  his  life  only, 
remainder  to  his  first,  &c.  soo  ;  but,  by 
the  opinion  of  Ld.  Ch.  King,  B.  was  de- 
creed to  have  an  estate  tail  in  the  l^nds 
devised,  ai»d  consequently  to  be  entitled 
to  the  deeds  relating  thereto,  though  as  -- 
to  the  land^  to  be  purchased,  that  being 
executory,  and  in  tlie  power  of  tbe  court 

B.  was  to  be  tenant  for  life,  with  re- 
mainder to  His  first,  Set.  son.  PapUhn 
V.  Voice,  T.  '1728.  2  P.  W.  471.  In  many 
of  tbe  cases 'on  this  subject,  the  distinc- 
tion has  been  taken  and  relied  upon  be- 
tween legal  and  equitable  estates;  but 
from  Anisten  v.  Taylor,  Amb.  376*  Doe 
V.  Laming,  2  Burr.  1108.  The  opinion 
of  Buller,  J.  in  Hodgeson  v.  Ambrose, 
Doug.  827.  and  Jones  o.  Morgan,  1  Bro. 

C.  C.  206.  it  seems  that  such  distinction 
does  not  now  prevail,  io  courts  eidier  of 
law  or  equity  ;  that  the  jrtiles  of  the  two 
courts  are  perfectly  concurrent  on  these 
points ;  that  in  both,  the  intention  of  the  * 
testator  is  equally  atiended  to,  and  tbe 
s^me  latitude  adipitted  in  the  construe* 
tiii&.oL4(ratrd9 ;  thst  where  the  testater 
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uies  technical  words  only,  their  technical 
meaning  must  be  adopted  ;  but  where  it 
can  be  sufficiently    collected    from    the 
conteit,  that  be  means  them  in  any  other 
sense,  his  intention  shall  prevail  against 
their  technical    import^   and  therefore  -  a 
limitation  to  heirs,    without  further  ex- 
planation, (the  ancestor   taking  an  estate 
of  freeliold  by   the  same  instrument)  can 
sever  give  an  estate  by  purchase,  as  de- 
cided by  Colson  v.  Colson,  2  Atk.  246. ; 
the  objections  to  which  case  do  not  'tend 
to  prove  that  the  testator  used  the  words 
*^  heirs  of  the  body,"  in  any  other  than 
their  technical  meaning,  but   merely  that 
be  intended  an  estate  for  life  only  to  the 
ancestor,  and  an  estate  by  purchase  to 
the  heirs  of  the    body,    which    the  law 
would    not    permit  ;  whereas,    had    the 
former   intention   been  demonstrable.  It 
should  have  prevailed,  the  rule  of  law  not 
being  applicable  to  the   construction  of 
words,  but  to  the  nature  and   operation 
ofthe  estate  or  interest  devised.     {Vide 
the  other  cases  on  this  subject  in  Bale  v. 
Colman,  1  P.  W.  142.  etantej  tit.  Devise, 
viii.^  But  the  distinction  which  has  been 
made  between  trusts  executed  and  exe-r 
cutoryi  seems  to  have  occasioned  greater 
dilTcrence  of  opiuion.      Vide  Ld.  Gle« 
norchy  o.  Bosvilloi  Ca.  temp.  Talb.  3. 
RoberU  r.  Dixwell,  1  Atk.  637.  Wright 
V.  Pearson,  A  nub.  S58.  Auiiff'u  v.  Taylor, 
ibid.  376.  White  v.  Carter,    ibid.   670. 
Basshawo.  Spencer,  1  Yes.  152.  Bastard 
,v.  Proby,  at  the  Rolls,  £•  1788.  in  which 
.the   case  was,  "  P.   devised  to  A.,  B., 
and  C,  their  heirs  and  assigns  for  ever, 
to  the  use  of  them,  their  heirs  and  assigns, 
.  for  ever,  all  his  manors,  &c.  in  D.  and 
elsewhere,  upon  trust,  to  set   the  same 
out  in  such  manner  as  they  should  ap- 
.  prove  for  the  benefit  of  testator's  daugh- 
ter J.,  and  the  rents  and  profits  thereof 
.to  lay  out  and  apply  for  her  advantage, 
until  she  should  attain  21|  or  be  married  ; 
aud  on  her  attaining  that  age,  that  the 
said  trustees  or  the  survivor  of  them,  or 
the  heirs,  &c«  should  convey^  settloi  and 
assure  the  said  manors^  &c.  unto  or  to 
the  use  of,  or  in  trust  fur  the  said  J., 
for  her  life,  and  after  her  death,  then  on 
the  heirs  of  her  body  lawfully  issuing ; 
but  in  case  bis  said  daughter  should  die, 
without  lawful  issoOi  then  he  devised  all 
his  said  real  estates  to  his   brother  A., 
his  heirs  and  assigns  for  ever.     On  a  bill 
filed  by  the  daughter  and  her  husband, 
to  have  the  trust  of  ihk  will  carried  into 


execution,  Kenyan,  M.  R.  declared,  that 
on  the  true  construction  of  the  will,  ia 
the  events  which  have  happened,  the 
real  estate  ought  to  be  settled  on  J.  for 
life,  with  remainder  to  her  first,  aad 
other  sons  in  tail  general,  remainders  to 
her  daughters  in  tail  general,  as  teouits 
in  common,  with  cross  remainders  m  tail 
general,  with  remainder  in  fee  to  A." 
Reg.  Lib.  A.  1787.  fol.  415.  N.  B.  His 
Honour  mentioned  a  case  of  Lloyd  v, 
Jones,  coram  Ld.  Northingion,  in  which 
Ld.  N»  said,  he  conceived  Ld.  fiardwicke 
to  have  admitted  at  last,  the  diflereooe 
between  trusts  executed  and  executory. 
Vide  Dodson  v.  Hay,  3  Bro.  C.  C.  404. 

211.  The  legal  interest  in  a  lapsed 
legacy  is  in  the  executor,  but  the  bene- 
ficial is  in  the  next  of  kin  of  the  testator. 
Owen  v.  Owen,  E.  1738.  1  Atk.  496. 
Vide  Foster  e.  Muot,  2  Vern.  473.  Page 
V.  Page,  2  P.  W.  489. 

212.  As  an  heir  doe»  not  take  real 
estate  by  the  intention  of  his  ancestor, 
but  by  act  of  law,  so,  with  regard  to  the 
personal,  the  next  of  kin  take  in  socces- 
sion  ab  intesiato,  and  not  by  the  inten* 
tion  ofthe  testator.  Owtn  r.  Oieen,  sop. 
Vide  Bagwell  v.  Dry,  1  P.  W.  700.  Pa|^ 
e.  Page,  2  P.  W.  489.  2  Stra.  820.  Peat 
V.  Chapman,  1  Vcs.  542.  Man  v,  Man, 
2  Stra.  905.  Cheslyn  v.  Creswell^  6  Bro. 
P.  C.  1. 

213.  The  provisions  in  2lJac.  1.  c.  19. 
s.  11.  with  respect  to  legal  estates,  most 
be  followed  as  to  equitable  ones:  it  is 
easy  to  turn  a  legal  into  an  equitable  in- 
terest. If  equity  was  not  to  follow  the 
law,  infinite  mischief  would  ensue  ;  aud 
if  parliamentary  provisions  as  to  legal 
interests  were  not  to  be  pursued  as  to 
equitable  interests,  it  would  defeat  the 
act.  Ryall  V.  Rolt^  H.  1749-  1  Atk. 
183. 

214.  It  is  now  settled,  that  the  same 
construction  must  be  pot  upon  words  of 
limitation  in  cases  of  trusts,  as  of  legal 
estates,  except  where  the  limitations  are 
imperfect,  and  something  is  left  to  he 
done  by  the  trustees.  Wright  y.  Peaream^ 
T.  1758.  Amb.  358.  1  Eden  119.  Vide 
S.  C.  with  referencoi  anie^tiU  Ilm«e,vi. 
pi.  306. 

215«  Devise  to  the  wife  for  life,  le- 
mainder  to  trustees,  to  preserve,  &c«  re* 
mainder  to  A.,  for  life,  remainder  to  tnis- 
lees  ;  remainder  to  the  heirs  of  her  body, 
remainder  ever,  with  a  declaration  that 
she  should  have  only  an  eat^te  for  life. 
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These  are  legal  estates.     Thong  v.  Bed^ 
ford^  M.  1783.  1  Bro.  C.  C.  313. 

216.  Where  legal  and  eqaitable  estates 
meet  in  the  same  person,  the  equitable, 
merge  in  the  legal.  Wade  v.  Paget^  £. 
i734.  1  Cox  74e  I  Bro.  C.  C.  364. 

217.  Where  the  equitaMe  and  legal 
estates,  equal  and  co-extensive,  unite  in 
the  same  person,  the  former  merges, 
therefore,  where  the  former  descends, 
ez  parte  patema^  the  latter,  ex  parte  ma' 
temay  upon  their  onion,  the  peternal  heir 
has  no  equity.  Selbi^  v.  AletoHf  £.  1797« 
3  Ves.  339* 

218«  It  seems  that  a  suppression  of 
deeds,  is  a  strong  ground  for  the  inter- 
ference of  a  court  of  equity,  to  prevent 
the  operation  of  a  fine,  even  in  the  case 
of  a  legal  estate,  but  in  the  case  of  a  trust 
estate  it  is  clear.  Bawjes  v.  Stewart , 
T.  1803.  1.  Sch.  Si  Lef.  225. 

219.  Where  a  mau  havioff  legal  and 
equitable  estates,  devises  all  his  mes- 
suages, lands,  &c.  and  dies,  standing 
quite  neuter  as  to  the  equitable  estates 
till  his  death,  those  words  operate  to  the 
same  effect  as  giving  all  his  lands,  &c. 
legal  and  equitable,  provided  the  latter 
were  conveyed,  and  if  not,  then  the  in- 
terpretation is,  a  wish  to  give  all,  if  they 
can  be  had,  specifically,  and  if  not,  then 
he  devises  the  legal  estates,  such  as  he 
can  pass,  aud  such  of  his  equitable  es- 
tates, as  he,  or  his  representatives  after 
his  death,  shall  be  able  to  procure  a  title 
to.  And  as  to  all  the  rest  it  is  a  direc- 
tion to  the  erectttors,  and  against  those 
to  whom  the  testator  has  given  the  per- 
sonal estate,  to  la}*  out  so  much  as  shall 
be  necessary,  not  to  procure  title  to  that 
estate,  but  to  any  other  estate  they  can 
find.  Broom  v.  Moncky  E.  1805.  10  Yes. 
609.  more  fully  stated,  ante  tit.  Deoisey  i. 
.  pi.  42.  Et  vide  Wbitaker  t^  Whitaker, 
4  Bro.  C.  C.  31. 

220.  A  remainder  in  fee  by  settlement 
to  trustees,  was  limited  to  the  life  of  te- 
nant for  life,  though  not  so  expressed, 
the  object  of  the  trust  terminating  with 
that  life,  and  a  remainder  following  to 
the  same  trustees,  upon  the  death  of  the 


Equitable* 

tenant  for  Ufe,  for  a  term  of  years.  A 
subsequent  remainder,  therefore,  to  the 
heirs  of  the  body  of  tenant  for  life  was 
held  a  legal  estate,  uniting  with  the  legal 
estate  for  life,  and  vesting  an  estate  tail 
according  to  the  rule  in  Shelly^s  Ca.,  not 
an  equitable  estate,  capable  of  taking 
effect  only  as  a  contingent  remainder. 
Carit*  V.  Pricey  H.  1806.  12  Ves.  89. 

221.  It  is  now  clearly  settled,  that  an 
equitable  estate  may  be  barred  by  an 
equitable  recovery  if  there  is  an  equit- 
able tenant  to  •  the  pracipe ;  and  an 
equitable  /estate  in  remainder,  though 
united  with  the  legal  fee,  in  trust  to  se- 
cure the  limitations,  may  also  be  barred 
by  an  equitable  recovery  ;  for  it  is  in  the 
power  of  those  who  have  the  substantial 
equitable  interest,  where  there  is  nothing 
but  equitable  interests  interposed  between 
the  legal  estate  and  the  ulterior  equitable 
interest,  to  suffer  an  equitable  recovery. 
And.  such,  said  Ld«  EldoHy  was  the  true 
doctrine,  with  respect  to  equitable  reco- 
veries. Wykkam  v.  Wykhamy  M.  1811. 
18  Yes.  418.  Vide  S.  C.  iuUy  stated, 
poety  tit.  Power y  i. 

222.  Of  a  mere  equitable  estate  there 
can  be  no  disseisin,  1st,  because  a  disseisin 
must  be  of  the  whole  estate  $  and  2dly, 
because  a  tortious  act  cannot  be  the 
foundation  of  an  equitable  title.  Po" 
Granty  M.  R.  in  Ld,  CMmonddey  ^^ 
Ld.  Clintony  T.  1817*  2  Meriv.358.  Vide 
the  judgment  of  Plomery  M.  R.  in  S«  C. 
(on  further  directions)  2  Jac.  &  Walk.  1. 

223.  The  equitable  esuie  is  the  estaitt 
at  law  in  a  court  of  equity,  and  is  ge 
vemed  by  all  the  same  rules  in  genml 
as  all  real  property  is,  by  limitatiett. 
The  equitable  estate  in  this  court  is  iSbm 
same  as  the  land,  and  the  tmstee  is  con- 
sidered as  a  mere  Instrooieat  of  convey- 
ance. Per  Pl&mery  M.  R.  in  S.  C.  Oti. 
1 48.    Et  vide  the  language  of  Ld .  Mam- 

fieldy  in  Burgess  e.  Wheaie,  1  Eden  224. 
Casborne  v.  Scarfe,  1  Atk.  603.  2  Jac  is 
Walk.  194. 


Of  legal  and  equitable  assets,  videp&9iy 
tit.  Executor  ana  Admmietrator. 
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224.  The  right  to  sue  for  money  lost 
at  play,  by  9  Anne,  c.  14.  is  a  vested  in- 
terest, and  passes  to  the  assignees  of  a 
bankrupt,  Brandon  v.  Sands^  M.  1794. 
2  Ves.jun.  514. 

225.  A  clear  vested  interest  is  not  to 
be  devested,  because  the  express  con- 
tingency vpoR  wbich  it  was  to  devest 
did  not  happen.  Harrison  v.  fWesion, 
H.  1800.  5  Ves.  207.  Vide  Maclieli  v. 
Winter,  3  Ves.  236.  356.  Perry  ». 
Woods,  ibid.  208. 

226.  Bequest  to  testator's  wife  for  life ; 
and  after  her  death  to  be  divided  between 
his  brothers  and  sisters  equally,  but  in 
case  of  the  death  of  any  of  them  in  the 
life-time  of  his  wife,  the  shares  of  him  or 
her  so  dying,  to  be  divided  between  his 

^  or  her  children.     His  Honour  held  the 
•bare  of  a  deceased  brother^  who  died  in 


the  widow's  life-time  withovt  baviog  hsA 
a  child,  vested,  subject  to  be  devested 
only  by  bis  death,  in  the  life-time  of  the 
widow  leaving  children,  which  ev«Bt  not 
having  happened,  his  representative  was 
held  entitled,  andther  v.  WUlock,  H. 
1804.  9  V^.  233. 

227*  There  is  this  distinction  between 
land  and  a  personal  chattel  ;  the  fonner 
is  held  by  title,  and  the  latter  by  poe- 
session,  but  possession  is  not  eveo  prima 
fade  evidence  of  a  title.  Hiem  v.  Miii^ 
M.  1806.  IS  Ves.  119* 


At  what  time  a  legacy  shall  or  shall 
not  be  said  to  vest  in  the  legatee,  vf<& 
gost,  tit.  Legacy,  ix. 

Cases  of  portions,  where  vested,  and 
when  and  how  to  be  raised  and  paid, 
vide  post^  tit.  Portions^  i. 


ESTATE   XI. 


Contingent  and  uncertain  Interests  iH  Chattel  Property. 


228.  Portions  by  a  settlement  to  be 
paid  to  thQ  son  at  21,  and  to  the  daugh- 
ter iat  21,  or  marriage,  if  afisr  the  death 
of  their  parepts,  with  survivorship  among 
ihem ;  if  any  sbotild  die  before  the  share 
or  shares  should  become  payable,  and  a 
limitation  over  if  there  should  be  no  child 
or  children  living  at  the  death  of  the  sur- 
vivor of  the  parents,  or  being  such,  all 
should  die  before  the  fund  should  become 
so  payable  Ld.  Ch.  would  not  deter* 
mine  whether  a  child  of  their  marriage 
attaining  21,  takes  a  vested  interest  in 
the  life  of  his  parents,  nor  that  the  chil* 
dren  shoidd  stand  in  the  place  of  their 
parents,  nor  that  a  child  dying  without 
issue  should  have  no  share.  Legh  v. 
Ha^ferfieldf  T.  1800.  5  Ves.  452. 

229.  By  settlement  in  17^7,  after  the 
marriage  of  A.  and  B.,  the  trusts  of 
which  are  stated  in  the  case  of  Legh 
tf.  Haverliold,  stipra,  as  to  3000^.  it 
was  recited,  that  by  articles  executed 
in   1740,    previous  to    the   marriage^ 


€•  the  father  of  B.  agreed  to  settle 
3000/.  to  the  separate  use  of  B.,  asd 
after  her  death  for  her  children  at  21, 
or  marriage  with  consent.  She  married 
without  consent,  and  A.  after  the  inar* 
riage  proposed  to  C.  to  make  a  settle- 
ment on  his  wife,  upon  consideration  of 
C.'s  giving  up  the  forfeiture,  and  »acur» 
iogthe  like' sum  ofSQOOl.  for  the  benefit 
of  her  and  her  issue*,  in  pursonace  of 
which  proposal,  the  sum  of  300pf.  was 
settled  to  the  separate  use  of  B.  for  liftt, 
and  after  her  decease  upon  the  same 
trusts  for  the  children,  as  were  declared 
with  respect  to  the  odier  subjects  of  the 
setdement^  after  the  successive  life  intf* 
rests  of  A.  and  bis  wife,  and  the  ultimate 
limitation  to  C,  his  executors,  te.  B/ 
indentures  in  May,  1802,  B.  assigned  to 
D.  one-fourth  of  the  interest,  and  divi- 
dends of  the  trust  funds  arising  daring 
her  life,  and  also  one-fuurth  of  the  c^* 
pital.  This  bill  was  filed  by  E.  D.'s 
husband     claiming    in     her    right    as 
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it^rfbnhl  representative  of  her  former 
hosband  F.,  and  under  the  assignment  of 
IWtj  prajinji^y  that  tbey  may  be  entitled 
to  one-fourth  of  the  property  settled  hy 
the  indenture  of  1757.     Per  M.  R.  The 

Question  in  this  case  arises  from  the  set- 
ement  in  1757.  The  dairo  mad«  by 
Slaintifls  is,  upon  the  propositon^  that 
).'s  £>nner  faiisband  took,  at  21 ,  a  vested 
interest  in  one^fourth  of  the  several  fands 
comprised  in  the  settlenent,  subject  only 
,to  the  life-interest  of  his  father  and  mo- 
tfMr,  and  as  the  soother  who  survived 
the  ^ther,  had  assigned  to  D*  ono-fourtb 
of  her  whole  interest,  it  is  contended  by 
plainti^,  that  they  are  entitled  to  an  i»- 
fneciiato  transfer.  That  is  opposed  by 
G.y  the  only  surviving  child  of  the  mar** 
riage  ;  contending  that  F.  did  not  take  a 
vested  hiterest ;  and;  that  supposing  the 
|Kt>viso  to  operate,  according  to  the 
fiteral  import,  it  adlds  nothing  to  G.'s 
interest^  but  gives  only  a  contingent  in- 
terest to  those  to  whom  the  property  is 
^veo  over  ;  that  in  the  event  B.,  who  as- 
signed to  D.,  centres  in  herself  the  whole 
of  that;  and,  therefore,  by  the  assign- 
went,  plaintiff  is  entitled  to  one4buiih. 
Each  of  these  funds  is  by  the  deed  of 
1757,  made  the  subject  of  distinct  and 
separate  settlements.  But  the  material 
provisions  are  so  alike,  that  they  may  all 
oe  comprehended  under  one  general  de- 
acription.  The  trustees  are  to  stand  pos- 
sessed of  the  first  fund  aAer  the  death  of 
the  wife,  who  alone  had  a  life-interest  In 
that,  and  of  the  other  funds  aAer  the 
deaths  of  the  husband  and  >  wife,  entitled 
to  Ae  interest  for  liie,  for  the  benefit  of 
lYie  children,  if  more  than  one,  equally 
to  be  divided  among  them;  and  to  b« 
paid  to  the  sons  at  21,  to  the  daughters 
at  that  age  or  marriage ;  bnt  if  a  son 
should  attain  21,  or  a  daughter  attain  that 
age,  or  be  married  in  the  lives  of  the  father 
and  mother,  entitled  for  life,  respectively, 
the  shares  of  such  sons  or  daughters 
were  not  to  be  paid  till  after  their  de- 
cease ;  and  then  a  proviso  for  survivor- 
ship, if  any  of  such  children  should  die 
tMtfore  his  or  her  share  should  become 
payable.  Had  the  deed  stopped  here, 
after  the  decisions  that  have  been  made,  it 
is  not  possible  to  contend  that  the  shares 
would  not  have  been  vested  at  the  age  of 
21,  or  mart-iage.  The  words  "  payable, 
assignable,  or  transferrable,"  have  dif- 
ferent scnseS|  according  tp  the  different 


clauses  of  the  settlement  to  which  they 
refer.  With  reference  to  the  right  or 
capacity  of  the  children',  the  sense  is  at 
21  or  marriage.  But  then  the  enjoyment 
of  the  persons  entitled  for  life  is  not  to 
be  broken  in  upon ;  it  is  therefore  pro* 
vided,  that  the  right  which  exists  for 
every  other  purpose,  shall  not'  be  exer- 
cised to  Iheir  detriment.  With  reference 
to  that  interest,  the  sense  is  not  till 
the  death  of  the  tenant  for  life ; '  fadt 
it  is  only  with  reference  to  that,  that 
the  preceding  declaration  is  at  all  qua*" 
lified;  and  as  against  every  one  bat 
the  tenant  lor  life,  the  children  have 
a  right  to  say,  it  remains  unqualified; 
when,  therefore,  it  is  so  provided,  the 
words  must  be  taken  in  their  first  accept 
tation,  and  not  in  their  restrictive  sease, 
for  particular  purposes  and  persons. — 
Where  the  rights  of  the  children  were 
the  subject  of  consideratioif,  each  chHd 
was  declared  to  be  entitled  to  have  his  or 
her  share  paid,  assigned,  or  transferred 
at  21  or  marriage;  it  is  hi  aaeth^ 
clause,  with  reference  to  the  teaants  for 
life,  that  the  time  is  altered.  As  between 
themselves  the  time  of  payment  must 
be  taken  to  be  unaltered*  The  contrac- 
tion upon  these  setdements  is  established 
by  a  variety  of  cases  from  Emperor  r, 
Rolfe,  (1  Ves.  20S.)  down  to  Hope  r« 
Clifden,  (6  Ves.  499-)  particularly  by 
Jeffries  v.  Reynous,  (6  Bro.  P.  C  598. 
2d  ed.)  in  which  the  decree  made  at  Hut 
Rolls,  and  affirmed  by  Ld.  NorthitigUn^ 
(2  £denS65.)  was  aJso  affirmed  hjrtbe 
House  of  Lords.  His  Lordship  then  dit* 
tinguished  the  present  case  from  Jeffries 
V,  Reynous,  tup.  Woodcock  a.  Dorset, 
3  Bro.  C.  C.  569.  Bonnet  V.  SeyuMar, 
Amb.  621.  and  Hope  o.  Clifden,  i«/r<r. 
And  his  Lordship  then  declared,  it  w^m 
unnecessary  to  decide,  that  a  distractiott 
is  attempted  hero  between  the  SOOOif, 
given  by  C.  and  the  other  fends  in  the  set- 
tlement of  1757.  The  ground  is,  that  he 
had  in  1740  settled  one  sum  upon  B., 
which  she  had  forfeited  by  marriage 
withont  consent;  and  notwithstanding 
that  he  settled  another  sum  of  300Ctf.,  the 
intention  to  settle  that,  just  in  the  same 
manner  as  the  fermer  sum,  is  assumed  ; 
and  as  by  that  the  only  event  in  which 
it  was  to  return  to  C.  was  the  event  of 
no  child  attaining  21  or  marriage,  this 
proviso  ought  to  be  restrained.  But  his 
Honour  doubted  whether,  in  17^7)  there 
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wm  a  sQfficieut  indication  to  adopt  the 
provisions  of  1740.  The  only  reference 
to  it  is  by  stating  the  fact  that  «uch  a  pro- 
vision was  made  and  forfeited.  C.  agreed 
to  settle  another  sum  in  lieu  of  that; 
and  to  settle  it,  not  as  was  provided  in 
the  settlement  of  1740,  but  as  therein  af- 
ter mentioned.  He  was  absolute  master 
of  that  sum.  Whatever  therefore  is  the 
operation  of  the  provbo,  it  must  be  the 
same  with  respect  to  each  of  the  funds  to 
which  it  professes  to  extend.  But  the 
assignment  to  plaintiff  of  the  contingent 
interest  of  the  fourth  part  renders  it  unne- 
cessary to  decide  either  of  the  questious, 
upon  which  these  doubts  have  been  ex-  i 
pressed.  The  right  to  make  the  assign- 
jnent  is  clear.  One  of  two  events  must 
happen ;  either  6.  would  die  before  her 
mother,  or  she  would  survive  her  mother. 
If  she  died  before  her  mother,  no  valid 
objection  could  be  raised  upon  her  part 
to  plaintiff's  claim^  whatever  construction 
the  proviso  may  receive,  for  if,  by  con- 
struing it  against  the  latter,  and  according 
to  the  allei^  spirit,  it  was  to  be  consider- 
ed as  applying  only  to  the  event  of  no 
child  attaining  21,  then  F.,  at  21,  would 
have  taken  the  absolute  interest.  Upon 
the  literal  construction  in  ihe  event  now 
supposed,  the  whole  would  go  over  from 
all  the  children,  and  it  would  be  quite  im* 
material  to  G.  what  B.  chose  to  do.  Up- 
ion  the  other  supposition  the  contingency 
would  fail,  upon  which  alone  any  thing 
would  be  taken  from  the  children  having 
attained  21 ;  so,  plaintiff  representing 
her  former  husband  would  be  in  the  same 
situation  as  Mrs.  H.  iq  the  case  of  Hope 
e.  Clifden,  supra.  His  Honour  did  not 
see  how  the  proviso,  according  to  any 
construction;  could  possibly  give  any  thing 
to  G. — B.  might  raise  the  question^  whe- 
ther, as  the  shares  of  all  the  children 
were  given  over,  if  all  should  die  before 
the  fund  was  payable,  the  meaning  might 
not  be,  that  the  share  of  each  child  should 
go  over.  But  all  the  claim  of  G.  must 
rest  upon  the  clause  of  survivorship.  In 
Randall  v.  Metcalfe,  Ld.  BathursVs  de- 
cree was  reversed,  {Vidt  3  Bro.  P.  C. 
319.  2d  edit.)  and  that  reversal  is  an  au- 
thority for  tl)c  decree  in  Hope  v.  Clifden, 
supra^  and  fur  the  opinion  bis  Honour 
had  delivered.  According  to  the  letter 
of  the  clause  the  stock  was  to  go  over  if 
the  daughler  died  vvithout  i^tsue  ;  though 


she  should  have  issue  who  should  die  x» 
her  life  above  21.  She  had  two  children^ 
a  daughter  and  a  son  ;  the  latter  attained 
21,  and  survived  bis  mother.  As  the 
event  of  her  death  without  issue  did  not 
happen,  the  claim  in  that  event  was  out 
of  the  question.  But  the  son,  as  against 
the  representative  of  the  deceased  daugh- 
ter, contended,  that  he  was  eutitled  to  the 
whole  ;  and  that  was  Ld.  BathursVs  de- 
cree. The  House  of  Lords,  however,  re- 
versed that  decree,  and  declared  the  ap- 
pellant, in  right  of  his  wife,  entitled. — 
The  words  there  were,  '^  if  any  die  be- 
fore 21  or  marriage.^^  Here  it  is  ^  if 
any  die  before  they  become  payable.*' — 
But  his  Honour's  opinion  was,  that  the 
import  of  the  cause  was  just  the  same  up* 
on  Jeffries  v.  Reynous,  supra.  Thits^ 
there,  being  no  possible  event  in  which  G. 
could  become  entitled  to  the  share  of  F., 
and  no  objection  but  upod  her  part,  it 
followed, that  plaintiffs  were  entitled  to  th» 
decree  sought*  Schenck  v.  Legk^H.  1S04. 
9  Ves.  300. 

2S0.  A  trust  was  created  by  deed,  of 
money,  to  accumulate  until  the  grantor's 
grand-children  then  living  or  to  be  bom^ 
should  respectively  attain  21,  and  then 
to  pay  to  each,  as  they  should  respective- 
ly attain  such  age,  their  respective  abares 
^o  be  ascertained  by  the  number  in  being, 
as  they  respectively  attain  21,  without  re- 
gard to  such  fis  might  be  bom  after- 
wards :  Held,  that  no  interest  vested  un- 
til payment ;  that  the  measure  of  distri- 
bution is  the  niunber  existing  at  each  pe- 
riod, and  that  those  who  had  received 
have  no  further  claims  upon  the  fund's 
increase  by  shares  falling  in ;  therefore, 
where  one  died  under  21,  aAer  all  the 
others  had  received  their  shares,  or  died 
under  21,  his  share  was  undisposed  of 
by  the  dbed,  and  passed  by  a  bequest  of 
^*  ail  effects  whatsoever,"  following  speci- 
fic descriptions  of  property.  Campbell 
V.  Prescottj  T.  1809.     15  Ves.  500. 

231.  A  settlement  of  personalty  ^' to 
next  of  kin  in  equal  degree^"  passes  the 
property  to  a  surviving  sister,  in  exclu- 
sion of  children  by  a  deceased  brother. 
Anon.  T.  1815.     1  Madd.  36. 

232.  On  a  settlement  of  personalty 
<'to  the  next  of  kin  of  the  said  A. 
P.  of  her  own  blood  and  family,  as  H 
she  had  died  sole  and  unmarric^*^  the 
next  of  kin  take,  as  under  the  statute  of 
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Hn^ri  Hk  fmnmal  Estats  0fM  Tntai^r  $haU  ifre  applied  to  exaneraU  Ht  real. 


^ifltribiitioDK  C^iim  v.  Scarancke^  T. 
1815.  1  Madd.  45.  Vide  WqU  v  Watt, 
S  Vea.  M4.  Baiiey  v.  Wright,  18  Vea. 
-<9- 


Of  UDcertaln  tntereata  in  a  ie^tee,  vide 
post^  tit^  Ijeffocyy  iii. 

Of  legacies  given  on  condition,  or  coat 
tingency,  vide  post^  tit.  Legacy^  vi. 


ESTATE  REAL  AND  PERSONAL. 


JVhere  the  personal  Estate  of  a  Testator  shall  he  applied  to  exonerate  the 

realf  et  e  contra. 


1  •  Moitgage  in  fee  is  made  redeemable, 
on  payBMDt  of  300/.  and  interest,  on  six 
montii'a  notice.  The  mertgagor  dies, 
imving  devised  his  personal  eaiaie  to  his 
wife.  The  personal  estate  is  liable  to  pay 
the  mortgage.  Howell  v.  Priuj  M.1715. 

I  P.  W.  291. 

8.  The  personal  estate  of  a  testator, 
elmll  in  all  cases  be  primarily  applied  in 
disdiarge  of  his  personal  debts,  or  gene- 
ral legacies,  unless  be,  by  express  words 
x>r  manifest  intention,  exempt  it.  Walker 
t7.  Jackson,  2  Atk.^  625.  Phipps  e.  An- 
oesly,  ibid*  58.  Haslewood  v.  Pope,  3 
P.  W.  324.  French  v.  Chichester,  1 
Bro«  P.  C,  192.  Fereyes  i^.  Robertson, 
Bnnb.  302.  Walker  e.  Jackson,  2  Atk. 
624.  Bridgeman  v.  Dove,  3  Atk.  202. 
£•  of  Inchiquin  v.  French,  Amb.  33.  Sam- 
well  t^.  Wake,  1  Bro.  C.  C.  144.  D.  i»i 
Aocaster  v.  Mayer,  ibid.  454.  Read  v. 
Litchfield,  8  Ves.  475.  That  it  may  be 
te  exempted,  see  Bamfield  v.  Wynd- 
Imm,  Pre.  Ch«  101.  Wainwright  r.  Bend- 
l^wes,  2  Vern.  718-  Stapleton  jd.  Col- 
▼lUeyFonr.  202.  Walker  «.  Jackson,  2 
Atk*  624.  Andertoa  v.  Cooke,  and 
Kyoaaton  v.  Kynaston,  (cited)  1  Bro.  C. 
C.  45^  457.  Holliday  t;.  Bowman,  (ci- 
ted) ibid.  145.  Webb.  i^.  Jones,  2  Bro. 
€.  C.  60.  Brrdget  v.  Phillips,  0  Ves. 
^^.'  Every  loan  creates  a  debt  /rom 
die  borrower,  whether  there  be  a  bond 
or  covenant  for  payment,  or  not.  Cope 
••  Cope,  2  Salk.  449«  Howell  v.  Price, 
sa^o.  Balsh  v.  Hyham,  2  P.  W.  455. 
Kjog  V.  King,  S  P.  W.  358.  So  it  shall 
be,  althottgh  such  personal  debt  be  also 
encored  by  mortgage,  as  in  Howell  v. 
IMce,  C<»pe  V.  Cope,  Pockley  t^.  Pgckley, 
]  Vera.  36.  l^ing  v.  King^  3  P.  W.  360. 
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Galton  V.  Hancock,  2  Atk.  436.  Robin* 
son  9.  Gee,  1  Ves.  251.  £.  of  Beividere 
0.  Rochfort,  6  Bro.  P.  t.  520.  Phillips 
V.  Phillips,  2  Bra.  C.  C.  273.  So  lands 
subject  to,  or  devisied,  for  the  paymcDt.  of 
debts,  shall  be  liable  to  disch-ir^^e  such 
mortgage  lands,  eiiher  (icsrendc«l  or  der 
vised.  Bartholoinovv'  i;.  Miiy..  1  Atk.  487. 
Tweodale  V.  E.  of  (Coventry,  I  Bro.  C.  Ci 
240.  Even  ilioiii'^h  the  mortgaged  Unds 
be  devised  expre5sly,  subject  to  the  int 
cumbrance.  SerK;  v.  St.  Kloy,  \i  P.  W, 
366.  So  lands  descender]  shall  exoen* 
rate  mortgaged  lands  devised.  Galton  v. 
Hancock,  supra.  So  unincumbered  lands, 
and  mortgiiged  lands,,  both  biding  speci- 
fically devised,  (but  expressly  '^  after 
payment  of  all  debts,")  shall  contribute 
in  discharge  of  such  mortgage.  Cartel 
o.  Barnard iston,  .1  P.  W.  505.  2  Bro» 
P.  C.  1*  Hut  in  all  these  cases,  the  debt 
being  considered  as  the  personal  debt  of 
the  testator  himself,  the  .charge  on  the 
real  estate  is  merely  collateral ;  the  rul0 
therefore  b  otherwise,  where  the  charge 
is  on  the  real  estate  principally,  although 
there  be  a  collateral  personal  security.— 
Coventry  ».  Coventry,  2  P.  W.  222.  Ed- 
wards -v.  Freeman,  ibid«  437.  Wilson  tf. 
B.  of  Darlingtonf  ibid.  664.  (n.)  Ward 
V.  Ld.  Dudley,  2  Bro.  C.  C.  31 6*  and 
where  the  debt,  .although  .personal  in  iff 
creation,  was  contracted  origifiaUy  by 
another.  Cope  v.  Cope,  23a]k.  449^ 
Bagot  t^.  OughtOD,  I'P  W.  347.  Leman 
V.  NewnbAtn^  1  Ves.  51.  Robinson  t^ 
Gee,  ibid*  251.  Parsons  v.  Freeman, 
Amb.  115.  Lacam  v.  Mertins,!  Ves.  3I4S« 
Perkins  v.  Banytum,  2  P.  W.  664.  (n.) 
liawson  .^.  HMdspn,.  I  J3ro.  C*  C.  «5^ 
Shafto  V.  Shafto,  2  P.  W.  664.  (n.)    Bas- 
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set  V.  Percivaly  ibid.  E.  of  Tankerviile 
V.  Fawcetty  2  Bro«  C.  C.  57-  Tweddeli 
V.  Tweddeli,  ibid.  101.  152.  BiUiog- 
horst  V,  VVallcer,  ibid.  G04.  With  respect 
to  the  priority  of  application  of  real  as- 
setSy  (when  the  personal  estate  is  either 
eiemptcd  or  exhausted,)  it  seems  that,  1st, 
The  real  estate,  expressly  devised  for 
payment  of  debts,  shall  be  applied.  2dly, 
'To  the  extent  of  the  specialty  debts,) 
the  real  descended.  Sdly,  The  real  es- 
tate specifically  devised,  subject  to  a  ge- 
neral charge  of  debts.  Gallon  v,  Han- 
cock, 2  Atk.  424.  Powis  v.  Corbett, 
3  Atk.  556.  Wride  v.  Clerk,  2  Bro.  C. 
C.  26L  (n.)  Davis  v.  Topp,  ibid.  259. 
(n.)  Donne  v.  Lewis,  ibid.  257-  As  to 
marshalling  assets,  vide  Clifton  v,  Burt,  1 

P.  W.  678.    Et  vide  poet,  Ml.  Executor^ 

••  • 
111. 

3.  A  will  says  in  the  beginning,  ^^  after 
my  debts  and  legacies  are  paid,"  and  then 
testator  gives  several  legacies  and  por- 
tions to  his  daughters,  and  then  says, 
*^  afr»*r  all  my  legacies  paid,  I  give  the 
refiidneofmy  personal  estate  to  my  son." 
After  which  follows  a  devise  of  land  to 
the  son ;  but  if  he  dies  without  issue  in 
the  life  of  any  of  the  daughters,  then  to 
the  daughters.  The  personal  estate  is 
sufficient  to  pay  grea;  part,  but  not  the 
vh()le  of  the  legacies ;  in  such  case  the 
deficiency  is  not  chargeable  on  the  land. 
Davis  v.  Gardner^  T.  1723.  2  P.  W.  187. 
But  it  seems  if  there  had  been  a  want  of 
assets  to  pay  testator's  debts,  the  lands 
would  have  been  charged  by  the  words, 
^^  after  my  debts  and  legacies  paid,  I 
give,  &c."  And  although  the  court  may 
express  itself  more  strongly  in  the  case 
of  creditors  than  of  legatees,  yet  it  seems 
no  rule  of  constructien  has  been  adopted 
in  one  tase,  which  does  not  apply  to  the 
other,  and  that  the  real  estate  has  been 
charged  with  legacies,  by  words  not 
stronger  than  those  in  the  above  case. 
Vide  ClotodsUyy.  Pelhamj  M.  1686.  1 
Vern.  411.  Allcock^  v.  Sparhawkj  E. 
1691.  2  Vern.  228.  Bawdier  v.  Smithy 
M.  1706.  Pi-e.  Ch.  264.  Harris  v.  In- 
ffledew,  H,  1730.  3  P.  W.  95.  JUigky. 
Warrington,  E.  1733.  4  Bro.  P.  C.  90. 
Hatton  v«  NichoUj  T.  1735.  Ca.  temp. 
Talb.  110.  Lifpet  v.  Carter,  T.  1750 
1  Ves.  499.  E.  of  Oodolphin  ▼•  Penneck^ 
T.  1721.  2  Ves.  271.  l%tmas  v.  BrU- 
fiell,  T.  17^1.  ibid.  318. 

4.  If  one  mortgages  lands  and  dies, 
his  personal  estate  shall  go  ia  east  of 


the  real ;  but  if  a  seised  io  fee,  morf- 
sages  his  land,  leaving  B.  his  sod  and 
heir,  and  B.  dies,  leaving  C.  his  heir,  B.'s 
personal  estate  shall  not  be  applied  m 
pay  this  mortgage,  because  it  was  Dot 
B.'s  debt ;  so,  though  the  mortgage  being 
transferred  in  B.'s  time,  B.  covenaots  to 
pay  the  money,  yet  the  debt  not  being 
originally  the  debt  of  B.,  his  cov.eDanc 
is  only  a  surety,  and  the  land  the  origiual 
debtor,  which  C.  shall  therefore  take 
cum  onere,  Evelyn  v.  Evelyn^H.  1731. 
2  P.  W  664.  Et  vide  Cope  v.  Cope, 
Salk.  449. 

5.  The  rules  respecting  the  application 
of  the  personal  estate  in  ease  of  the  real, 
as  between  volunteer,  (for  which  vide 
Howell  V.  Price,  1  P.  VV.  291.)  as  they 
proceed  on  the  principles,  that  the  prima« 
ry  fund  ooght  in  conscience  to  eauMienite 
the  auxiliary,  consequently,  can  bold  only 
in  those  cases  where  the  funds  in  questt<Mi 
stand  in  those  relative  situations.  The 
incumbrance  may  be  in  its  nature  real,  or 
may  become  so  by  the  act  of  the  persoa 
who  has  power  of  charging  both  fundsc 
or  although  the  lands  were  auxiliary  only 
to  the  personal  estate  of  the  original  con- 
tractor, it  yet  may  become  the  primary 
fund,  as  between  it  and  the  personal 
estate  of  an^*  other  person  who  may  take 
the  land,  (either  by  descent  or  pnrchase) 
subject  to  the  charge.  In  all  those  cases, 
the  personal  estate  is  charged,  (if  at  all) 
only  as  a  surety  for  the  land,  and  shall 
have  the  same  measure  of  equity  as  the 
land  is  entitled  to,  when  it  is  pledged  as 
a  surety  for  a  personal  debt.  In  Bagol 
V.  Oughton,  1  P.  W.  347.  ''  Land  de- 
scended to  the  wife,  subject  to  a  mort- 
gage made  by  her  father ;  on  an  assign- 
ment of  the  mortgage,  the  husband  cove* 
nanted  for  payment  of  the  money  to  the 
assignees.  Decreed,  the  husband's  per- 
sonal estate  was  not  liable  to  exoneratn 
the  mortgaged  premises,  for  the  debt  was 
originally  the  father's,  and  cuntiooing  lo 
be  so,  the  covenant  was  an  additional  so* 
curity,  for  the  satisfaction  only  of  the 
lender,  and  net  intended  to  alter  tbo 
nature  pf  the  debt.^'  In  Coventry  v.  Co- 
ventry,  9  Mod.  12.  and  2  P.  W  S22. 
^  Although  the  covenantor  was  the  ori- 
ginal contractor,  yet  the  charge  being  in 
its  nature  real,  and  the  covenant  only  an 
additional  security,  the  land  was  decreed 
to  bear  its  burthen."  So,  Edwards  ▼• 
Freeman,  2  P.  W.  435.  In^Leman  v. 
JNewnhami  I  Ves*  iU  ^  The  soO|  tenant 
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in  fee,  OB  ao  amgnment  of  the  ancestor's  raised  for  the  husband's   ose^  yet  this 
nortf age,  covenanted  with  the  assignees  I  mortgage  being  a  single  transaction,  he 


for  peymenty  yet  determined  that  the 
personal  security  was  only  auxiliary,  and 
both  principle  and  interest  were  charged 
primarily  on  the  land,  for  although  the 
interest  had  accrued  during  the  posses- 
rion  of  the  son,  the  interest  must  fuUow 
the  principal,  and  be  a  charge  on  the 
name  fund*''  So,  Lacaro  t;.  Mertins,  1  Ves. 
312.  in  Robinson  v.  Gee,  1  Ves.  251. 
the  same  principles  are  laid  down.  In 
Parsons  v*  Freemen,  coram  Ld.  Hard- 
wiekey  M.  17^1.  *^'  A.  purchased  an  estate 
lor  90/.,  which  was  at  that  time  mort- 
gaged for  86/.,  and  he  covenanted  to  pay 
§6/.  to  the  mortgagee,  antk  4/.  to  the 
vendor.  The  court  admitted  the  rules  of 
law  above-mentioDed ;  but  in  that  par- 
ticular case  thought,  that  although  the 
covenant  was  with  the  vendor  only,  and 
tiic  vendejB^s  personal  estate  therefore  not 
liable  in  that  respect  to  the  mortgagee, 
yet  the  words  were  sufficiently  strong,  to 
show  an  intention  in  the  vendee  to  mafce 
k  his  personal  debt.  Reg.  Lib.  B.  1751. 
fol.  238.  In  Lewis  e.  Nangle,  7th  No- 
vember, 1752,  coram  Ld.  Hardwicke^ 
Mrs.  N.  was,  before  her  marriage  with 
defendant, 'indebted  to  several  persons, 
and  entitled  to  the  inheritance  of  lands, 
charged  with  the  payment  of  sundry 
sums  ;  and  before  marriage  entered  into 
articles,  whereby  the  premise  were  to- 
be  settled  en  the  husband  for  life,  sans 
wastCf  remainder  in  like  manner  to  the 
wife,  remainder  to  the  issue  of  the  mar- 
riage, remainder  to  the  wife  in  fee ;  the 
marriage  took  effect,  and  the  husband 
being  pressed  for  payment  of  his  wife's 
debts,  and  having  also  occasion  for  a  fur- 
tlier  sum  of  money,  they  borrowed  1300/ 
of  the  wife's  sister,  (the  original  plaintiff 
in  the  cause)  and  secured  it  by  a  mort- 
gage of  the  wife's  estate,  and  the  husband 
covenanted  for  |iayment  of  the  whole 
money,  and  also  executed  a  bond,  con- 
ditioned for  t|)e  payment  of  the  money, 
according  to  the  provisoes  of  the  mort- 
gage, subject  to  this  mortgage ;  the  lands 
were  settled  to  the  husband  for  life,  re- 
mainder to  the  wife  for  life,  remainder 
to  the  issue  of  the  marriage,  remainder 
to  the  wife's  sister  (the  mortgagee)  in  fee. 
Mrs.  N.  died  without  issue,  and  the  pre- 
sent plaintiff  was  the  devisee  of  the  sister, 
who  brought  his  bill  against  N.  for  pay- 
ment of  mortgage-money  ;  but  Ld.  Ch. 
|icld|  that  though  part  of  the  money  was 


must  suppose  the  intention  of  the  parties 
to  be  uniform,  and  that  such  intention 
was  to  charge  the  wife's  estate  with  the 
whole  debt ;  and  his  Lordship  dismissed 
the  bill,  so  far  as  it  sought  to  ^  compel  de- 
fendant N.  to  exonerate  the  land  ;  but 
directed  him  to  keep  down  the  interest 
during  his  life."  Reg.  Lib.  B.  1752.  fol. 
574.  In  Forrester  v.  Leigh,  T.  1753. 
'^  L.  the  testator,  had  purchased  several 
estates  subject  to  mortgages,  with  regard 
to  one  of  which,  he  entered  into  a  cove^ 
nant  for  payment  of  the  mortgage-money, 
for  the  purpose  of  indemnifying  a  trustee, 
and  as  to  another,  which  was*  part  only 
of  an  estate,  subject  to  a  mortgage,  upon 
splitting  the  incumbrance,  both  parties 
covenanted  to  pay  their  respective  shares, 
and  indemnify  each  other ;  Ld.  Hardwicke 
thought  these  covenants  would  pot  have 
the  effect  of  making  the  mortgages  per- 
sonal debts  of  the  testator,  they  having 
been  entered  into  for  particular  purposes, 
and  declared  his  opinion  accordingly  in 
tho  decree."  Reg.  Lib.  A.  1752.  fol.  825. 
In  Perkins  e.  Bayntup,  ^  W.  O.  by  will 
devised  certain  real  and  personal  estate  to 
Jane  B.  her  heirs,  executors,  &c.  in  ti^sr, 
by  sale,  or  felling^niniiber,  to  pay  all  his 
debts,  and  directed  that  Jane  should  re- 
cekre  the  rents  and  produce  of  his  real 
and  personal  estate  without  account^ 
during'  his  daughter's  life-time,  she  main 
taining  his  daughter  ;  and  after  the  death 
of  his  daughter,  be  gave  all  his  real  and 
personal  estate  whatsoever,  to  Jane  B.  in 
fee,  and  appointed  her  sole  esecutrix. 
W.  O.  died,  and  Jane  B.  proved  the  will. 
W.  O.  in  his  life-time  mortgaged  part  of 
his  estate,  for  securing  1500/.  and  inte- 
rest, which  remained  a  charge  at  his 
death.  Jane  B.  paid  off  500/.,  part  of 
his  1500/.,  and  afterwards  borrowed  a 
further  sum  of  2500/.  on  mortgage  of  the 
estates,  which  money  was  in  the  mort- 
gage-deeds expressly  recited  to  have  been 
borrowed,  to  enable  her  to  discharge  W. 
b.'s  debts.  Jane  B.  afterwt^ds  died,  and 
on  the  disposition  made  by  her,  and  those 
claimi«i|^  under  her,  of  the*  property  of 
W.  O.  this  cause  was  instituted.  On 
the  first  hearing,  the  court  declared,  that 
the  sum  of  1 500/.,  part  of  the  3500/,  was 
not  to  be  considered  as  a  debt  of  Jane  B. 
but  to  remain  a  charge  on  the  real  estate^ 
and  directed  an  account  of  her  personal 
estate.    On  tho  re-hearing,  that  part  of 
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the  decree  was  reversed,  and  instead 
tbereofj^t  was  declared  that  the  1500/. 
appearing  to  have  been  a  charge  made 
upoo  W.  O.'s  estate  in  his  life^timci  and 
remaiDing  such  at  his  death^  was  to  be 
<jaosidered  as  a  continued  lien  thereon, 
and  that  the  subsequent  charge  made  oo 
the  estate  by  Jane  B.  being  expressed  in 
the  mortgage  deed  to  hav^  been  made  for 
that  purpose,  was,  together  with  the 
I5b02.,  amounting  in  the  whole  to  S500/., 
to  be  considered  as  remaining  a  charge 
on  the  estate."  Reg.  Lib.  6.  1776.  fol. 
265.  and  1780.  fol.  S65.  In  Wilson  v. 
Darlington,  at  the  Rolls,  H.  1785.  a  real 
estate  charged  with  the  soni  of  ^OOOl.  as 
a  bounty,  was  holden  to  be  primarily 
liable,  though  the  personal  estate  was  also 


TaiHLervalle,  £.  e.  Fawcett,  2  Bio.  C.  C. 
57.  In  Basset  v,  Fercival,  ac  the  Rcrfk^ 
T.  17S6.  '<  A  by  will  devised  estates  to 
trustees  for  a  term,  to  raise  moaajr  lor 
payment  of  his  debts  and  legacies.  In  aid 
of  his  personal  estate,  and  subject  to  tiio 
term,  fae  devised  the  estate  in  strict  aet* 
ileoiettt,  with  the  ultimate  Ihosiiation  to 
his  own  right  heirs,  and  gave  the  residae 
of  his  personal  estate  to  bis  oiecuim 
B.  The  executrix  applied  the  personal 
estate  in  payment  of  some  of  the  debu* 
and  all  ihe  legacies,  except  a  legacj  \a 
herself,  and  then  died,  whilst  the  liaoila- 
tions  in  strict  settlement  subsisted  :  aM 
after  the  death  of  B.  her  represootatives 
filed  a  bill,  to  have  a  debt  doe  to  her  aod 
her  legacy  raised,  and  the  only  peiaon 


subjected  by  the  covenant  of  the  donor,   then    entitled    under  th€^   limitations  ia 
Et  vide  D.  of  Ancaster  v.  JVfayer,  1  Bro.  'Strict  settlement  dying,  pending  the  soit, 


€•  C.  454.  In  Shai\o  v.  Shafto,  coram 
Ld.  nurloWy  H.  1786,  A.  mortgaged 
lands  to  B.  to  secure  payment  of  5000/., 
With  interest  at  5  per  cent,  and  by  will 
devised  the  lands  to  C.  in  tail  male,  re- 
mainder to  plaintifi*  in  tail  male,  remain- 
der over,  and  died.  C.  suffered  a  reco- 
very to  himself  in  fee.  The  mortgagee 
calling  for  his  money,  D.  agreed  to  ad- 
vance it  at  4  per  cent,  on  assignment  of 
the  mortgage,  which  was  done  with  pro- 
Yiso  for  redemption,  on  payment  of  the 
principal  and  interest,  at  4^per  cent,  and 
C.  for  himself,  his  heirs,  &c*  covenanted 
with  Dm  that  he,  his  heirs,  dsc  some  or 
•oe  of  them,  would  pay  to  D.  the  said 
principle  and  interest.  C.  afterwards 
agreed  to  raise  the  interest  to  5  per  cent, 
and  by  deed  covenanted  with  the  mort- 
gagees, that  the  estate  should  remain  a 
security  for  the  6000/.,  with  interest  at 
5  per  centy  and  that  he,  his  executors, 
&c.  woaid  pay  such  interest  for  the  same. 
C.  soon  after  died,  the  interest  on  the 
mor^iage  being  then  in  arrear  for  about  10 
months.  The  bill  was  brought  (amongst 
other  things)  to  have  the  5000/.  and  in- 
tei^st,  paid  out  of  the  personal  estate  of 
C.  or  at  least  the  arrear  of  interest  due  at 
his  death,  ao^  the  additional  1  per  cent. 
charged  by  the  last  deed,  but  Ld.  Cb.  was 
clearly  of  opinion,  that  the  personal^estate 
ought  not  to  dis<^^arge  the  mortgage,  the 
land  being  the  prihiary  fund.  His  Lord- 
ship also  thought,  that  the  interest  must 
follow  the  nature  of  the  principal,  and 
that  the  contract  for  the  additional  inte- 
fest  tttfniog  upon  the  same  subject,  must 


by  which  event,  the  ultimate  limitation 
to  the  testator's  right  heirs  took  place,  a 
supplemental  bill  a'as  filed  agaiosc  C.  and 
D.  the  co-heirs  of  the  testator.  To  stop 
this  suit,  the  co-heirs  liqiiidated  the  de- 
mands of  the  representative  of  B.  at  Si 
certain  sum ;  this  demand  was  afterwards 
assigned  to  E.  who  also  booght  in  all  ^lo 
debts  remaining  due  from  the  testator. 
So  that  he  became  the  sole  creditor  on 
the  estate.  C.  Imag  dead,  and  a  bill 
being  filed  by  £.  for  payment  of  these 
sums  of  money,  the  question  was,  whe- 
ther the  moiety  thereof  should  be  raised 
in  the  first  place,  out  of  the  personal  es^ 
tafe  of  C  or  out  of  the  real ;  his  flonoiur 
was  of  opinion,  that  the  real  estate  was 
the  original  debtor,  and  ought  to  bear 
the  burthen.'*  And  again  in  Tweddell 
V.  Tweddell,  2  Bro.  €.  C.  101.  tlie  coto- 
nant  of  indemnity  was  not  sufficient  to 
charge  the  personal  estate.  In  Matthe- 
son  V.  Hardwicke,  at  the  Rolls,  T.  1789| 
^  The  testator  devised  an  estate  to  A. 
and  B.  as  tenants  in  fee  in  common, 
charged  with  the  payment  of  his  debts 
and  legacies.  A.  paid  ofi*  all  the  debts, 
and  all  the  legacies,  except  one,  for  which 
he  gave  the  legatee  his  promissory  note, 
and  died  before  he  paid  it.  As  to  the 
debts  and  legacies  actually  paid  by  faim, 
it  was  admitted  on  the  part  of  his  per- 
sonal  representatives,  that  being  tenant 
in  fee  of  an  estate  subject  to  incnm- 
brances,  he  must  be  presumed  to  have 
paid  off  those  iocambrances,  with  a  vieir 
of  easing  the  estate  from  them  altogether  ; 
but  as  to  the  legacy,  the  promissory  note 


be  ia  the  nature  of  a  real  charge.    So  !  was  raid  to  bo  only  a  collateral  security  f 
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Where  tkgp^teMtMkMsefd  TuiaUr  itug  he  m^ii  to  etmmraifi  tlk  remL 


90d  that  the  devised  eatftte  wat  the  pri- 
BMiry  fand  for  ttie  payment  of  it,  eod  Ms 
Heii6lirww€leai4y<M(:ihatepiiiioii.''  KtUf 
Billinghiirtl «.  Walker,  2  Bro.  C.  C.  604; 
Clinton  v.  Hooper,  3  Bro.  C.  C.  211* 
£e  vide  Ajtley  v.  Tankenrilie,  IbM.  MO. 
As  to  the  ease  of  £art  Belvidere  ts 
Rocbfoit,  6  Ere.  P.  C.  520.  tide  Twed- 
dett  V.  TweddeU,  f«pra.  Ftile  elioM  D. 
of  Ancestor  e*  AUyer,  1  Bro.  C.  C. 
454«  tirbere  hwas  beid,  tfaat  notvitb* 
^ftaadio;  a  charge  upon  e  term  for  pejr* 
nent  of  debts,  a  leasehold  estate  pur* 
chased  by  the  testator,  sabjecl  to  a-asort- 
gage,  shall  bear  the  burthen  of  that  mort- 
gage, k  not  being  properly  thedebt  of  the 
testator.  See  also,  Ld.  Thurimi^e  decH 
eion  in  this  case^  Where  he  has  examined 
ell  the  principal  cases  te  this  point* 

€.  A.  by  will  gdve  alibis  peraefial 
eatate  to  bis  thisee  sisters,  equally  be* 
tarnen  then,  and  (beiilg  indelbed  by  eim* 
pie  coDtraet,  bond,  and  mortgages)  gave 
his  real  estate  to  his  lour  sobs,  charge- 
able with  his  just  debts,  and  made  his 
iristers  his  eiecatrizes.  The  personal 
estate  shall  be  applied  to  exonerate  the 
reel,  especially  as  one  of  the  fufida  must 
be  exhausted.  Bromkail  t.  WMraham, 
M.  1734.  Ca.  temp.  Talb.  274. 

7.  Where  land  was  originally  charged 
with  daughters'  portions*  it  most  bear 
the  burthen,  and  they  shall  not  be  paid 
eut  of  the  personal  estate.  Burgoym  v« 
Fax,  T.  1738.  1  Atk.  67^ 

8.  Although  the  testator  in  this  case 
ehai|;ed  his  real  estate  with  the  payment 
of  debts,  yet  the  court  held  the  personal 
estate  to  be  first  applicable,  that  being  in 
law  as  well  as  in  equity  the  first  and  ori- 
ginal fund*  O^'Brien  v.  Inchiqmny  H. 
1744.  Ridgw.  Ca.  temp.  Hardw.  230. 
Amb.  33.  1  Wite.  C.  B.  82.  Vide  eiiam 
Ancaster  e.  Mayer,  1  Bro.  C.  C«  454. 

9.  Devise  of  real  estate  to  testator^s 
wife,  her  heirs  and  assigns,  in  trust,  by 
sale  of  so  much  as  should  be  necessary, 
to  raise  wbat  would  fully  pay  all  his  debts 
and  funerals,  and  all  tbe  residue  to  her 
for  life,  remainder  to  testator's  heirs,  on 
her  body  begotten.  Testator  gave  his 
tobacco  box  to  his  uncle,  and  the  residue 
of  his  personal  estate  te  his  wife  forever  : 
Held,  the  personal  estate  should  not  be 
exonerated  from  the  pajrment  of  his 
debts,  nor  'should  parol  evidence  be  re- 
ceived of  testator's  intent  to  give  his  per- 1  the  personal  estate  has  been  considered 
sonal  estate  exempt  from  his  debts,  for  as  not  exempt*  Cutler  v.  Coxeter^  2  Vera, 


that  i&  only  admilsihla  to  aopport  legafc 
rishfs  against  an  equitable  claim.  (6) 
fforley^  C«S.  The  court  will  not  eD"* 
quHpe  into  tbe  imountof  the  penooal  ea*' 
tale,  or  whedier  it  is  or  »  not  sufficient 
to  pay  testator's  debts,  {b)  8iephensom  v« 
HeaikafUjH.  1758.  i  £den  38.(c;^a)  Ae 
to  tbe  admls*ibility  of  parol  evidence,  eufo 
S#  C.  paetj  tit.  Etfidemee,  it.  (b)  Judgee 
havesometinna  directed  the  amount  of  the 
testator's  estate  to  be  enquired  into,  mm  a> 
ground  for  ooostroetion,  as  in  Stapleton 
If.  Colville,  Forr.  202^  Gates  «.  Brydon,. 
3  Burr.  1 895.. cited  In  Goodtitle  v.  Ed*> 
moods,  7  T.  R.  740. ;  but  the  court  wer» 
dissatisfied.  Hbwever^itisnow  fully  set 
tied,  that  the  court  cannot  eater  into  the 
enquiry.  Walker  v*  Collier,  Cro.  £lia* 
379.  Ids biqnin  e.  French,  1  Cox  8.  Doer 
e.Fyldes,  Cowp.  833.  In  Andrews  o« 
EmmoK,  2  Bro.  C.  C.  29«  Lords  Kenyvm 
aad  Tkierlow  refused  the  enqniry,  wlucb 
was  approved  of  in  Siaoden  v.  Standen^ 

2  Ves.  jnn.  693»    Hales  v*  Margerum, 

3  Ves*  299^  Et  vide  Ancaater  v.  Mayer^ 
L  Bro*  C.  C  4664  Braaunel  e.  Prothere^ 
3  Ves.  118.  Aldridge  v.  Walscourt,  1  Ball 
&  Bet  315;  Beetle  v.  Blnndell,  1  Meriv. 
222.  Vide  etietm  Judd  o.  Pratt,  13  Ves. 
168.  Ed.{ni){e)  This  case,  says  the  Editor 
was  relied  on  in  Ancasier  v.  Mayer,  l  firo« 
G.  C.  454.  and  Beetle  e.  Bhindell,  1  Me* 
riv.  193.  In  the  latter,  Ld.  Ch<  entered 
fully'  into  the  doctrine  of  exoneration, 
and  from  that  judgment,  it  appears, 
that  by  the  old  law  express  words  were 
necessary  to  exempt,  as  to  which  see 
Fereyes  e.  Robertson,  Bunb.  301.  The 
rule,  however^  was  (with  regret)  soon 
departed  from,  and  then  followed  the 
principle,  that  the  want  ef  such  words 
might  be  supplied  by  ^^  plain  implica- 
tion," or  *^  manifest  intention,"  that  was 
explained  by  Ld.  Thurlefe  (in  Ancaster 
e.  Mayer,  MS.)  to  be  '^  irresistible  conr 
elusion,"  and  by  Ld.  Alvanley  redeced  to 
'^  such  a  conclusion  as  will  satisfy  the 
Judge  ;"  but  all  the  cases  -agree  that  it  la 
not  sufficient  to  charge  the  real  estate^ 
for  testator  must  show  he  mteeded  to 
exonerate  the  personal,  and  (^though  the 
cootmry  has  been  allowed)  eireiM»- 
stances  dekors  the  will,  mast  not  assist 
in  explaining.  See  the  Chancellor's  de- 
cision in  Beetle  v.  BlundeU,  and  in  the 
Editor's'  note.     In  iIyo  following 
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Wkere  the  prnmnaH  Estate  of  a  Ttttai&r  gkM  he  apfUidU  esmuraietie  re^ 

301.  DoieiBBD  Y.  Smkh,  Pre.  Ch,  456. ^ andlegacies  in  aid  of  his  persoaal 

French  y.  Chichefter,  2  Vera.  569-  Has* 

kwood  v.  Pope,  3  P.  W.  322.  IncbiqaiQ 

▼,  French,  Anb.  S3.    1  Wilt.  G.  B.  82. 

t  Cox  1*  Samwell  v.  Wake,  1  Bro.  C.  C. 

144.      Ancaster  ▼.  Mayer,    ibid.  454. 

Gray  y.  Minneihorpe^  3  Ves.  109.  Bron- 

mel    Y.    Protheroy    ibid.  Ill,     Tait  y. 

North  wick,  4   Ves.    816.      Hartley  y. 

Hurle,  5  Ves.  540.     Bryd^es  y.  Phillips, 

6  Ves.  567.  Watson  y.  Brickwood,  9  Ves. 

447*  Aldridfe  y.  Wailscouii,  i  Ball  &  Be. 

912.  Tower  v.  Rous,  18  Ves.  13!^.    And 

Ml  the  followiog  it  has  been  considered 

exonerated.     Wainwright  y.  Bendlowes, 

2  Vem.  718.      Bamfield  y.    Wyndham, 

Pre.  Ch.  101.     Adams  v.  Meyrick,  1  £q. 

Ab.  271*     Stapleton  y.    ColYtlle,  Forr, 

202.    PbipM  Y.  Annesley,    2  Ark.  57. 

Bicknell  v.  Page,  ibid.  79.  Walker  v.  Jack- 

son,  ibid.  624.   1  Wils.  C.  B.  24.  Philips, 

▼.  Nicholas   and    HeKday   y.  Bowman, 

cited  1  Bfo.  C.  C.    145.    Anderton  v. 

Cook,  Kynaston  y.  K^naston,  and  Glebe 

Y.  Glebe,  cited  ib.  45o.     Webb  y.  Jones, 

ibid.  60. 1  Goz.  245.  Williams  y.  LandafT, 

Bp.  1  Cox  254.  •  Barton  y.  Knowlten, 

S  Ves.  107.    Gaskjll  y.  Hongh,  cited  ib. 

HancDXY.  Abbey,  11  Ves.  179.    After 

all,  the  doctrine  seems  to  depend  on  the 

couclasiott  which  may    be  drawn  from 

Ibe  general  context  of  the  testator's  will 

JSrf.  (©•) 

10.  A.  on  marriage,  executes  a  deed- 
pell,  parpoitiog  to  settle  all  his  real  and 
personal  estate  on  his  wife,  and  the  heirs 
•I  her  body  by  him  begotten,  obliging  her 
to  give  each  child  by  him  begotten, 
10,000/.  at  21,  and  to  divide  the  residue 
equally  amongst  tliem  at  her  death ": 
Held,  an  estate  for  life  only  to  the  wife, 
with  remainder  in  fee  to  the  children  in 
common.  These  marriaee  artides  so  far 
tied  up  the  property  of  the  settlor,  that  a 
real  estate  purchased  by  him  in  his  life- 
time, with  part  of  his  personal  estate, 
shall  be  considered  as  persoaal  estate, 
and  be  disposetl  of  accordingly.  Jjowiker 
T.  B.ef  WeBimorilimd^H.  1 784. 1  Cox  64. 

11.  A  devise  ^  subject  to  a  mortgage,'^ 
is  not  sufficient  to  exonerate  personal  es- 
tate. Asthfv.  E.  TankervUU,  E.  1784. 
1  Cox  82. 8  Bro.  C.  C.  545.  Vide  Searle 
T?.  St.  Eloy,  «  P.  W.  S8& 

•  12.  There  being  a  provition  in  a  settle- 
Meut  of  5000/.  for  a  child  at  21,  the  fa- 
ther, by  will,  added  50001.  more,  and 
charged  all  on    a    residuary  real  fund, 


in 
tate  :  the  charged  estate  shall  not  be  ex- 
onerated by  the  personal  estate.  Ward 
Y.  L.  Dudte^f  £.  1788. 1  Cox  438. 2  Bro. 
C.  C.  316. 

13.  Where  the  tesutor  in  his  will  hae 
clearly  shown  bis  intent,  to  exempt  bis 
personal  estate,  from  his  judgmenu  and 
specialty  debts,  the  court  will  charge 
them  on  the  lands  descended,  in  exooe* 
ration  of  those  devised,  but  parol  evi- 
dence to  show  that  the  testalor  inceoded 
to  exempt  his  personal  estate  is  not  saf^ 
ficient.  Reeves  v.  NewenhoMf  £.  17S8* 
2Ridgw.  P.C  11. 

14.  In  BamewaU  v.  BamesoaUt  H. 
1794.  3  Ridgw.  P.  C  61.  it  was  asserted 
to  be  a  general  rule,  that  until  a   judg- 
ment has  been  revived  against  the  heir 
and  terre-tenants  of  tbe  conusor,  and  an 
elegit  has  issued,  a  court  of  equity  will 
not  entertain  a  bill  to  levy  tbe  debt,   bot 
(said  Ld.  dare)  tbe  equity  upon  wbich 
bills  of  this  nature  have  been  entertained^ 
is  fonnded  vpon  the  statute  of  Westmin- 
ster, and  has  been  adopted  no  less  for 
tbe  ease  of  the  creditor  in  levying  bia 
debt  with  expedition,  tlian  in  mercy  to 
the  representative  of  tbe  debtor,  by  re- 
lieving his  estate  from  the  ruinous  ex-^ 
pense  of  an  extent  at  law,  and  of  the  suita 
which  may  arise  in  consequence  of  it. 
If  the  terre-tenants  are  charged  unequally 
with  payment  of  the  debt,  it  lays  a  ground 
for  fresh  suits  between  them  for  contri- 
bution, and  if  the  creditor  levies  the  debt 
by  extending  tbe  real  estate  of  the  debtor, 
where  there  is  a  personal  fund  applicable 
to  the  payment  of  ^t,  this  lays  a  ground 
for  a  suit  also  by  the  heir  against  the 
executor,  to  have  the  personal  estate  ap» 
plied  to  reimburse  him  ;  and  therefore  it 
is,  that  courts  of  equity  have,  (in  Ireland) 
for  more  than  a  century,  uniformly  en- 
tertained bills  in  the  ftrst  instance,  after 
tbe  death  of  the  conusor,  for  an  account 
of  bis  real  and  personal  estate,  and  d  the 
sum  due  for  principal,  interest,  and  costs, 
on  the  foot  of  the  judgment,  phiioly  be« 
cause  this  course  tends  to  expedite  tbe  ' 
payment  of  tbe  debt,  and  to  preserve 
the  estate  from  accumulated  costa,  and 
also  to  save  a.multiplicity  of  suits,  by  di- 
recting an  account  of  tbe  real  and  per« 
sotial  estate  of  the  debtor,  and  by  apply- 
ing in  the  first  instance  the  fund  proper!/ 
applicable  to  tbe  payment  of  the  debt 

1 5.  To   exempt  the    personal    estate 


which  ho  had  abo  made  liable  to  debts '  from  the  debts,  the  will  must  show  thai 
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Wl^e  th€p^t$ondl  Estate  of  a  Testator  shall  be  appHsd  to  exonerate  ike  reo/. 


iateotioD  by  plain  indicatioo  ;  m  provitian 
for  the  debts  out  of  tb^  real  estate  is  not 
jiufficient.  Bridges  v.  Phillips^  M.  1801. 
6  Yes.  567*  { it  must  be  sucb  aa  iaference 
as  leaves  no  doubt  in  the  miod  of  ibe 
Judge.  Hartley  Y,Hurle^l!.  1800.5  Ves. 
540.  Vide  Tate  v«  Lord  Nortbwick,  4  Yes. 
8lG.  Burton  v.  Knowlton,  3  Yes.  107. 
Mayer  v.  Duke  of  Ancaster,  1  Bro.  C.  (J. 
454.     Read  v.  Litchfield,  3  Yes.  477- 

16.  To  exempt  the  personal  estate 
from  the  debts,  there  must  be  a  declara- 
tion plain,  or  manifest  intention*  Howe 
V.  Dartmouth,  T.  1802.  7  Yes.  149*  Vide 
Gray  v.  Mianethorpe,  3  Yes.  103. 

17.  The  heir  of  a>  purchaser  was  exo- 
nerated in  this  case  by  the  personal  as- 
sets from  a  mortgage,  die  result  of  the 
transaction  being  a  personal  contract,  and 
the  personal  assets  therefore  the  prima- 
ry fund.  Waring  v.  Ward,  T.  1808.  7 
Ves.  332, 

18«  There  shall  be  no  exoneration  of 
the  heir  by  tbe  personal  assets  of  a  party, 
who  never  personally  contracted;  or 
not  originally,  but  only  as  a  further  secu- 
rity in  a  sub>equent  transaction  ;  not  in- 
tended to  disturb  the  order  of  chaj^e, 
as  the  transfer  of  a  mortgage ;  or  the 
purchase  of  an  equity  of  redemption  ;  for 
even  though  the  interest  is  raised,  the  ex- 
cess follows  the  subject  of  tbe  orij^injil 
contract.  &  C.  ibid.  336.  Et  vide  Tttred- 
dell  V.  Tweddell,  2  Bro.  C.  if.  101.  152. 

19-  The  heir  shall  be  exonerated  from 
a  mortgage,  where  it  was  the  personal 
debt  of  his  ancestor.  Ripley  v.  Water' 
worthy  T.  1802.  7  Ves.  453. 

20.  '1  he  court  will  not  direct  legacies 
to  be  paid  under  a  charge  upon  real  es- 
tate, in  aid  of  the  personal,  without  pro- 
ducing the  stamp  required  by  the  stat. 
36  Geo.  .3.  c  52.  s.  7*  until  it  is  ascer- 
tained that  there  is  no  personal  estate 
applicable.  Vide  Holme  v^  Slanley,  8 
Ves.  1.  Et  postf  tit.  Stamps* 

21.  Where  it  appears  by  the  answer, 
that  the  real  estate  must  be  responsible, 
as  that  there  is  no  personal  estate  to  be 
first  applied,  to  debts,  a  receiver  will  be 
granted  in  the  first  instance.  Jones  v. 
JPughy  M.  1802.  8  Yes.  7U 

22.  Where  testator  has  created  a  par- 
ticular fund  for  payment  of  debts,  that 
shall  be  first  applied  in  exoneration  of 
di^scended  estates,  (whether  acquired 
after  the  date  of  the-  will  or  uot,^  and  of 
ibe  personal  estate,  even  in  favour  of  the 
liext  gf  kin  taking  it  fur  want  of  dispo- 


sition. For  tbe  rule  as  to  th»>exonera*' 
tion  of  estates  descended  by  a  devise  for 
the  payment  of  debts,  will  hold,  even 
though  the  estate  devised  may  be  equit- 
able assets,  and  the  descended  estates 
legal  assets.  Every  devise  of  real  estate, 
whether  in  general  terms  or  not,  is  in 
nature  of  a  specific  devise,  but  it  is  other- 
wise as  to  personal  estate,  for  the  per- 
sonal estate  can  only  be  exempt  from 
debts  by  a  plain  declaration  or  a^  neces- 
sary inference.  A  mere  charge  on  a  de- 
vised estate  will  net  prevent  a  descended 
estate  from  being  first  applied,  ibr  words 
having  an  obvious  meaning  are  not  to  be 
rejected  upon  a  suspicion  that  the  testa- 
tor did  -not  know  what  he  meant.  Milnes 
V.  Slat^,  £.  1803.  8  \os.  295.  Fuis 
anie,  tit.  Devise,  xii.  etpost,  tit.  Executors 
and  Administrators,  sec*  ii.  iv.  and  re- 
ferences. 

t3.  Legacies  and  annuities  were  charg- 
ed upon  a  mixed  fund  of  the  personal  es- 
tate, and  the  produce  of  real  directed  te 
be  sold.  A  different  dispos^n  of  tbe 
whole  was  made  by  a  cod^P^ut  that 
failing  as  to  the  real  estate  for  want  of  m 
due  execution^  tbe  charge  was  held  te 
remain  on  the  real  estate.  Sheddou  v. 
Goodrich,  E.  1803.  8  Yes.  481. 

24.  The  personal  estate  is  not  exone- 
rated from  debts  and  legacies  by  a  mere 
charge,  for  express  words  or  plain  inten- 
tion ^upon  the  whole  will,  are  abseluteJ/ 
necessary*  Watson  v.  Brickwood,  £• 
1804.  9  Yes.  447*  Vide  D,  of  Ancaster 
V.  Mayer,  1  Bro.  C.  C.  454.  oji^e,  pi.  5u 
Bootle  V.  Blundell,  1  Meriv.  193.  Gilr 
tins  r.  Steele,  1  SwansC  28. 

25.  A  devise  of  a  particular  estate  upe* 
trust  to  raise  and  pay  400/.  to  A.,  was  b^ld 
an  exclusive  fcharge,  nnd  not  exonerated 
by  a  subsequent  direction  for  the  applica^ 
tion  of  the  personal  estate  to  the  debts 
and  legacies,  in  exoneration  of  the  real 
estates  charged,  which  was  referred  to  a 
prior  charge  upon  the  estates,  expressly 
excepting  the  estate  charged  with  the 
400/.  ipwrway  v«  Qlynn,  T.  1804.  9 
\os.  483. 

26.  Testator  contracted  for  the  pur- 
chase of  an  estate,  which  he  directed  to- 
go  to  the  uses  of  his  will,  but  be  died  be*- 
fore  the  contract  was  completed.  The 
title  proved  defective,  but  the  devisee, 
notwithstanding,  claimed  to  have  the  be-' 
oefit  of  this  contract :  Held,  that  he  bet 
no  claim  upon  the  personal  estate,  either 
to  have  the  purchase-monejjr  or  another 
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vaiUte  purchased  for  bini  or  the  samt 
purchase  completed  under  the  defect  of 
title  if  he  wouM  so  take  it.  BramB  v, 
Montk^  E.  1805.  10  Ves.  597.  See  this 
case  stated  at  large,  onUy  tk.  Beoisej  r. 
|>l.  42. 

-  27.  B.  devised  her  freehold  estates  to 
trustees  in  truat^  immediately  after  her 
decease,  tb  sell  and  dispose  of  the  same, 
end  to  apply  the  money  arising  from  such 
sale,  first,  in  discharge  of  her  funeral  ex- 
penses and  debts ;  and,  secondly,  ^e  di- 
rected several  enms  to  be  paid  to  difier;> 
ent  persons  named,  **  who  were  all  cre^ 
ditors  of  her  late  husband.''  Tb^n  she 
gave  pecuniary  legacies  to  several  rela- 
tions, and  toi,  each  to  her  executors. 
The  several  sums  to  be  paid  by  her  trus- 
tees out  of  the  money  arising  from  the 
sale  of  her  said  lands,  and  such  i^  the 
said  purchase  money  as  should  remnin 
after  paying  the  said  legacies,  she  dis- 
posed of  by  her  will,  ^^  the  said  several 
legacies  to  be  paid  by  her  executors  as 
soon  as  th^  should  sell  and  dispose  of 
4iie  sai<l4Ktids."  B.  died  possessed  of 
eome  personal  property:  Held,  that 
there  is  not  enough  in  this  will  to  foond 
•  presumption  that  the  testatrix  meant  to 
exonerate  the  personal  estate,  for  the  dis- 
tinction between  a  direction  to  sell  real 
estate  ont  and  out  for  payment  of  debts, 
and  a  charge  for  payment  of  debts,  is 
exploded  as  to  any  effect  in  exempting 
4fae  personalty.  In  either  case  the  resi- 
due, if  undisposed  of  goes  to  the  heir, 
tmless  there  be  a  disposition  made,  de- 
monstrative of  an  intent,  that  it  shall 
change  its  nature  and  become  personal. 
M'CUland  v.  Shaw^  M.  1805.  2  Sch.  & 
Lef.  538.  Vide  eiiam  Stapleton  v.  Col- 
Ville.  Ca.  temp.  Talb.  208.  Inchiqutn  e. 
French,  Amb.  S8.  Powis  e.  Corbett, 
3  Atk.  ^66.  Doeue  r.  Lewis,  2  Bro.  C. 
'O.  257*  Manning  e.  Spooner,  3  Ves. 
114.  Tait  V.  Northwick,  4  Ves.  8I6. 
Hartley  o.  Horle,  5  Ves.  540.  Brydges 
V.  Phillips,  6  Ves.  567.  Watson  r.  Brick- 
^ood,  9  Ves;  447.  Hancot  v.  Abbey, 
11  Ves.  179. 

28.  Where  a  tenant  has  an  option  to 
purchase,  the  rents,  until  the  option  is 
made,  belong  to  the  heir,  but  from  that 
"time  the  conversion  'takes  place,  and  the 
purchase-money  shall  go  to  the  personal 
representatives.  Toundey  v.  JBidwelly 
£.  1808.  14  Ves.  591. 

29.  Where  there  are  no  express  words/ 


in  a  will  to  exempt  the  personal  estate,  it 
must  be  considered  as  the  primary  fasd 
to  pay  the  testator's  debts  charged  od^  his 
real  estate,  though  that  personalty  is  be- 
queathed, in  trust  for  the  testator's 
daughter,  for  to  discharge  the  personal 
estate  as  the  primary  fund,  the  inienc 
must  appear  from  the  will  and  not  Iron 
any  extiinsic  circumstances.  An  express 
declaration  however  is  not  necessary,  dot 
is  a  eharge  on  the  real  estate,  or  a  nsere 
gifl  of  the  personalty  sufficient.  And  the 
court  further  held,  that  the  remainder- 
ma  a  is  not  a  competent  witness  to  prove 
payment  of  a  legacy  charged  on  the  es- 
tate.   Aldridge  v.  Ld.   WaHicewrt,   E. 

1810.  1  Ball.  &  Be.  312.  Vide  Stapleton 
o.-Colville,  Forr.  202.  and  Ancaster  v, 
Mayer,  1  Bro.  C.  C.  454.  and  Brumoael 
e.  Protbero,  3  Ves.  ill.  where  Ld.  Tkmr- 
low  and  Ld.  Alvanley  explained  Staple- 
ton  V,  Colvilie.  And  see  Tait  e.  North- 
wick, 4  Ves.  816..  where  Ld.  RossiyH 
doubted  the  decision  in  Burton  r.  Knowl- 
ton,  3  Ves.  107. 

30.  The  personal  estate  being  the  pro- 
per and  primary  fund  lor  the  payment  of 
debts  and  legacies,  can  be  exempted  only 
by  express  declaration  or  plain  and  un- 
equivocal manifestation  of  intent,  and 
neither  a  charge  nor  a  direction  to  self, 
nor  the  creation  of  a  term  (or  payment 
will*bxem^t  the  personal  estate,  but  the 
circumstances  that  the  residuary  legatee 
is  the  first  taker  of  the  real  estate,  is 
sometimes  hehka  ground  for  exempting 
the  personal.     Tower  v.  Ld*  Rousf  T. 

1811.  18  Ves.  132.  Vide  Watson  v. 
Brickwood,  9  Ves.  447-  Hahcox  v.  Ab- 
bey, 11  Ves.  179-  and  references.  Af- 
dridge  e.  Wallscourt,.nrp. 

31.  Where  a  testator  has  by  bis  will 
directed  certain  of  his  freehold  estates  to 
be  converted  into  personal,  oot  to  all  in- 
tents, but  for  the  purpose  of  paying^  cer- 
tain legacies  and  annuities  only.  A  re- 
sulting intereit  for  the  heir  arises  as  to 
the  residue  which  cannot  be  afiected  by 
an  unattested  codicil  bequeathing  a  lapsed 
share  of  the  residue  to  anether.(a)  But 
where  there  is  a  conversion  of  a  testator's 
real  estate  for  all  the  purposes  of  his  wiB, 
those  who  could  not  claim  under  the  wUl 
(as  the  next  of  kin)  have  no  claim  in  cafc 
of  a  lapse.(5)  And  it  was  also  held  that 
in  no  case  can  real  estate  be  converted 
into  personalty  by  #ill,  so  as  to  enable 
the  testator  to  make  a  direct  disposition 
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of  it  by  an  anattcsted  codicil :  Farther- 
moiey  the  court  made  this  distinction 
between  legacies  charged,  on  land  as  Vin 
aoxiltary  fund,  and  a  portion  of  the  land 
itself  or  it^  produce,  when  directed  to 
be  sold  ;  for^  on  the  former^  an  unattested 
codicil  has  effect,  but  not  on  the  latter. 
Hooper  y.  Ooodwin^T,  1811.  l8  Ves.  156. 
167.  Vide  {ju\  Sheddon  v.  Goodrich, 
8  Ves.  481.     (6)  Ackrnyd  v.  Smithson, 

1  Bre.  €.  C.  503.  Collins  v.  Wakeman, 

2  Ves.  Jan.  683. 

32.  A  copyhold  estate  was  conveyed  to 
trustees  in  trust  to  sell,  and  the  produce 
-was  to  be  deemed  part  of  the  grantor's 
personal  estate,  and  held  in  trust  for^such 
uses,  as  he  should  by  deed  or  will  appoint, 
and  in  default,  then  to  his  right  heir. 
On  the  same  day  the  grantor  eiecuted  a 
will,  (not  Teferring  to  the  deed,)  and 
thereby  he  directed  a  sale  of  particular 
property,  and  lie  disposed  of  his  personal 
estate  in  general  terms.  This  was  held 
not  applicable  to  the  estate  conveyed 
«by  the  deed,  which  went  to  the  heir,  no 
use  being  by  the  subsequent  instrument 
declared,  if  the  estate  was  converted. 
Lowes  V.  Haekutardy  T.  1811.  18  Ves. 
168. 

33.  It  is  a  clear  rule  in  equity  that 
where  real  estate  is  directed  to  be  con- 
verted into  personalty  for  a  purpose  which 
either  wholly  or  partially  fails,  to  the  in- 
tent of  such  failure,  it  is  to  be  considered 
as  real  estate,  and  if  it  happens  ttiat  the 
purpose  cannot  be  served,  the  court  will 
Dot  infer  any  other,  but  leave  the  whole 
to  result  to  the  heir  at  law.  Hillv,  Cock, 
H.  1813.  1  Ves.  &B.  174. 

34.  Real  estate,  except  what  was 
converted  by  the  execution  of  a  power, 
taken  as  personal,  the  will  not  operating  a 
conversion  out  and  out ;  the  representa- 


context  of  the  will;  for  where  testator's 
intention  is  so  expressed  or  implied,  ic 
must  be  such  as  not  only  Id  charge  the 
real  estate,  but  to  discharge  the  personal. 
Yet  the  intention  is  not  required  to  be  so 
manifested  as  that  all  persons  must  agree 
upon  ic,  but  so  as  to  convince  the  mind 
of  the  Judge  who  has  to  decide  upon  each 
particular  case.  Circumstances,  there* 
fore,  from  which  an  inference  has  been 
ordinarily  raised,  are  where  the  .  same 
person  has  been  constituted,  a  trustee  of 
the  real  estate  and  also  an  executor,  and 
where  the  personal  estate  has  been  givea 
as  a  residue  or  as  personal  estate  gene* 
rally,  or  after  an  enumeration  of  particu" 
lars*  So  where  the  residuary  legatee 
was  also  devisee  of  the  real  estate,  or  of 
part  of  it  for  life,  or  otherwise.  But 
these,  said  Ld.  Cfa.,  are  circumstances 
which  are  entitled  to  consideration  only, 
in  reference  to  the  context  of  every  par* 
ticular  will  in  which  they  occur.  And, 
finally,  his  Lordship  stated,  that  the 
amount  of  the  personal  estate  was  not  a 
circumstance  to  be  enquired  into,  so  as 
10  furnish  a  ground  for  con^ttruction.  Per 
Ld.  Eldon,  C.  in  Booth  v.  Blundell^ 
M.  1816.  lMeriv.'l93.  Note^Ld^Eidon 
in  this  cnse  reviewed  all  the  authorittea 
with  the  peculiar  circumstances  of  each, 
and  at  length  declared,  thnt'  in  his  judg- 
ment a  difference  of  opinion  would  always 
be  unavoidable  on  questions  of  this  na- 
ture, unless  they  were  brouglit  back  to 
the  old  rule,  that  nothing  but  express 
words  could  exempt  the  personal  estate. 
Vide  etiam  Greene  v.  Greene,  4  Madd* 
148. 

36.  By  the  old  law  the  personal  estate 
could  not  he  exempted  from  debts  and 
legacies  w'ithout  express  words  ;  (a)  but 
udw  the  rule  is  to  collect  the  testator's 
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pointed, take  the  respective  estates  as  they 
'find  them,  and  have  no  equity  against 
eaeh  other.  Walter  v.  Maunde,  T.  1815. 
19  Ves.  419. 

35.  It  has  been  long  since  decided, 
thtit  in  order  to  exonerate  the  personal 
«8tate  from  payment  of  debts,  the  will 
mast  contain  express  words  for  that  pur- 
pose, or  a  clear  manifested  intention,  or 
declaration  plain,  or  necessary  inference, 
tantamount  to  express  words.  But  it  is 
impossible  to  define  what  circumstances 
~cba|f|  be  sufficient  to  show  this  intention. 
Ibr  ttiat  must  is  every  case'arise  from  the 
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win.  (b)  Gittins^y.  Steele,  H.  181^. 
1  Swanst.  28.  \^de  (a)  Watson  t>,  Brrck- 
wood,  9  Ves.  452.  [b)  Bootle  v.  Blun- 
dell,  1  Meriv.  19.?. 

37.  Testator  bequeathed  his  real  es- 
tate to  trustees,  subject  to  the  paymeht 
of  debts,  in  trust  for  sale,  and  there** 
out  to  pay  his  debts,  and  af^er  payment 
thereof,  to  invest  the  surplus  for  his  wife 
for  life,  remainder  to  his  children,  and 
gave  all  his  personal  estate  to  his  wife  ab^ 
solutely :  Held,  to  convey  a  clear  inten- 
tion that  the  real  estate  should  directly, 
and  in  all  events,  be  the  primary  fund 
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beit  mod  devisee,  or  the  beir  aod  exe- 
cutor, or  administratori  tide  posi^  tit. 
HriTf  vii. 


ESTOPPEL. 


1.  Estoppel  Is  quaintly  defined,  the 
stopping  of  a  man's  mouth  from  speaking 
<he  truth,  but  the  legal  definition  of  it 
contains  much  good  sense.  The  taw  can- 
not be  l&nown  until  facts  are  ascertained, 
aod  facts  can  never  be  ascertained  unless 
some  evidence  is  allowed  to  be  of  such  a 
nature  as  cannot  be  contradicted,  and 
therefore  it  is  that  estoppels  are  allowed. 
Estoppels  may  be  pleaded  or  given  in 
^evidence ;  a  jury,  however,  is  not  bound 
by  an  estoppel,  arising  by  act  tn^ots,  or 
by  matter  of  writing,  when  given  in  evi- 
deucA,  but  they  may  find  such  estoppels, 
and  if  they  teUl  find,  the  court  is  bound 
to  give  judgment  accordingly.  <<  Elstop- 
pels  being  specially  found  by  the  jury, 
.the  court  must  jadge  according  to 
the  special  matter,  for  albeit  estoppels 
ough{  to  be  regularly  pleaded  and  relied 
upon  by  apt  conclusion,  and  the  jury  is 
sworn  to  find  veritatem  facti  ;  yet  when 
they  find  the  estoppel,  the  court  roust 
judge  according  to  law''  1  Inst.  227. 
But,  if  the  estoppel  arises  by  matter  of 
S'ecord,  and  is.given  in  evidence,  the  jury 
is  bound  to  find  accordingly,  under  peril 
of  an  attaint.  (Necdlar  v,  Winton  Bp., 
Hob.  227.)  So  if  t^e  estoppel  appears 
upon  the  record,  and  issue  is  joined,  if 
the  jury  find  the  fact  against  the  estoppel, 
yet  judgment  shall  be  given  according  to 
the  estoppel,  and  not  according  to  the 
verdict,  because,  says  the  Year  Book 
1 1  Hen.  6.  42.  the  verdict  is  nothing  to 
the  purpose,  being  a  mere  jeofail  to  try 
>a  matter  contrary  to  the  record.    Hume 
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2.  Lands  are  devised  to  A*  and  B.  and 
the  heirs  of  the  survivor,  in  trust  to  sell ; 
though  the  inheritance  be  in  abeyance, 
the  trustees  by  h  fine  may  make  a  good 
title  by  estoppel.  8ed  qtutre.  Viek  t* 
Edwards,  T.  1735.  3  P.  W.  rr2. 

3.  If  a  person  of  age  grants  a  lease, 
having  nothing  in  the  premises,  aod  the 
lands  afterwanis  descend  to  him,  the 
lease  shall  enure  by  way  of  estoppel.  Sed 
secus  in  the  case  of  an  infant.  Smith  r. 
Lowy  T.  1739.  1  Atk.  489. 

4.  A  fine  levied  by  nfeme  covert^  will 
be  good  against  her  heir  by  estoppel, 
though  it  passes  no  estate  at  all.  Tayiar 
v.  Phillips,  E.  1749.  1  Ves.  230. 

5.  Though  a  fine  levied  by  a  feme  co- 
vert is  good  against  her  beir  by  estopnel, 
it  b  otherwise  of  a  surrender  of  her 
copyhold.  George,  ezdem.  Thombwry,^^ 
,  M.  1749.*  Arab.  627. 

(>.  When  a  record  is  an  estoppel  to  the 
party,  it  must  be  direct,  and  in  point  to 
the  fact,  which  the  party  is  estopped  frosa 
proving  contrary  to  the  record  concern- 
ing that  fact.  Hupie  v.  Burton,  E.  I784« 
Ridgw,  P.  C.  25.  10?.  Co.  LiU  362. 

7.  There  are  only  two  ways  of  taking 
advantage  of  an  estoppel.  If  ibe  estoppel 
appear  on  the  record,  the  party  may  dc* 
rour,  or  if  not  on  the  record^  he  may 
plead.     S.  C.  tA.  69. 

8.  A  fine  operates  as  an  estoppel  te 
pass  any  futtire  interest.  Pickett  ▼• 
Loggon^  M«  1807»  14  Ves.  240. 
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EVIDENCE. 

I.  Sujfeieney  or  DUahUiiy  of  a  Witness. 
II.   fVhat  sufficient;  positive;  presumptive. 

III.  Parol  or  collateral^  where  tzdmitted. 

IV.  Admission  of  a  Facty  how  far  regarded  in  the  Scale  of  Evidence. 

V*  How  far  and  in  what  Cases  Parliamentary  Journals^  and  the  Proceed 
ingsofthe  Court  of  Chancery ,  are  received  as  Evidence  in  Courts 
of  Law. 


EVIDENCE  I, 

Sufficiency  or  Disability  of  a  Witness. 


1.  An  executor  may  be  admitted  tQ 
prove  the  revocation  of  a  legacy,  though 
he  has  proved  the  will.  Jeruoise  v.  Duke^ 
M.  1681.     1  Vero.  20. 

?.  A  co'plaintiflfy  though  but  a  trustee, 
caoDot  be  examined  as  a  vritoess  for  the 
other  plaintitiGi.  Phillips  v.  D,  of  Burks  j 
H.  1688.  1  Vern.  230.  Colchester  Corp. 
T.  — «,  1  P.  W.  595.  But  one  defend- 
ant may  be  examined  as  a  witness  for 
another.  Windham  v.  Richardson^  2  Cb. 
Ca.  214.  In  Armiter  v.  Swanton,  Amb. 
393.  a  trustee-plaintiff  was  permitted  to 
he  examined  on  tlie  part  of  a  defendant. 
And  in  Troughton  v.  Gitley,  Ld.  North' 
istgton  ordered,  that  defen<iant  might  exa* 
mine  one  plaintiff,  (who  was  co-assignee 
of  a  bankrupt)  as  a  witness  for  defendant. 
1  P,  W.  596.  (n.) 

•  3.  A  wife  cannot  be  examined  as  a 
witness  against  her  husband.  Cole  v. 
Gray,  T.  1688.     2  Vern.  79- 

'4.  A  bankrupt  having  assigned  and  re- 
leased all  his  estate  to  his  assignees,  may 
be  a  competent  witness  for  them.  Phi- 
lips V.  WUson,  H.  1708.  2  Vern.  737. 

5.  A  plaint!^ cannot  be  made  a  witness, 
but  a  defendant  may,  because  be  is  forced 
into  the  suit.  Casey  v.  Beachfiddy  M. 
1715.   Pre^  Ch.  411.  Gilb.  £q.  Rep.  98. 

6.  Where  a  witness  was  disinterested 
at  the  time  of  his  examination,  but  ijifter- 
wards  became  interested  in  the  cause  as 
plaintiflT,  in  a  bill  of  revivor,  the  court 
thought  him  a  good  witness,  and  allowed 
bis  deposition  to  be  read*  Chss  v.  7>a- 
cey,  M.  1715.  1  P.  W.  288.  Et  vide 
Hawes  V.  Hand,  2  Atk.  6l5.  Glynn  v. 
B.  of  England,  2  Ves.  42.  S.  P.  So  a 
witnesSj  releasing  her  interest  in  the  ques- 


tion,  may  be  examined*    Callow  v*  IVnrae, 

2  Vern.  472. 

7.  >A  surviving  witness  to  a  bond  is 
made  executor  of  the  obligee  ;  in  an  ac- 
tion brought  by  him  on  the  bond,  evi- 
dence shall  be  admitted  to  prove  his 
hand-writing,  (though  plaintiff,)  in  sup- 
port of  ttie  bond.  Goss  v.  Tracey, 
supra.  So  a  granteei  when  he  appears 
to  be  a  bare  trustee,  is  good  evidence 
for  his  certui  que  trusty  to  prove  the  exe*v 
cutioD  of  the  deed  to  himself.  S.  C.  Et 
vide  Croft  v.  Pyke,  E.  1733.  3  T.  W. 
181,  S.  r  :  but  not  an  executor  in  trusty 
as  he  is  liable  to  be  sued  by  the  creditors 
and  to  answer  costs.  Crof^  v.  Pyke,  stip. 
Et  vide  Man  v.  Ward,  2  Atkv  229*  Ma- 
bank  V.  Metcalf,  3  Atk.  95.  Dixon  r. 
Parker,  2  Ves.  219.    Fotherby  v.  Pate,. 

3  Atk.  604.  Goodtitle  V.  Welford,  Doug. 
134. 

8.  A  parishioner  is  net  good  evidencOi 
to  prove  a  charity  given  to  the  parish.— 
8ed  secus^  of  a  lodger  who  does  not  pay 
poor  rate,  yet  he  shall  be  intended  a 
housekeeper,  unless  the  contrary  appear. 
Ait.  Gen  v.  Wyburgh^  H.  1719.  X  P.  W. 

599. 

9.  An  interested  witness  must  produce 
a  release,  or  his  evidence  cannot  be  read. 
Anon.  M.  1737*  2  Atk*  15.;  and  there-^ 
lease  must  not  be  a  partial,  but  a  general 
one.  Sandford  v>  Paul,  3  Bro.  C.  C.  370. 
1  Ves.  jun.  398. 

10.  Where  a  witness,  who  attested  a 
deed,  is  dead,  his  death  must  be  prov.ed  ;- 
but  if  he  lived  in  England,  a  certificate  of 
bis  funeral  need  not  be  produced  ;  other*, 
wise,  if  he  lived  abroad.  The  rules  of 
evidence  are  exactly  the  same  both  at 
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EVIDENCE  L 


SujUcxency  or  Disability  of  a  Witnesu 

Iltnly  V.  PhiliitSf  T.  |  huviog  called  a  witness  cannot  discredit 
Vide  Villiers  v.  ViU  I  liim.     S.  C.  ibid.  290. 


law  and  Sn  equity 
1740.     2  Atk.  48. 
liersy  ib.  71.  •    ^ 

11.  Where  a  witness  is  under  a  neces 
ally  of  exculpating   her  own  behaviour 
first,  no  regard  ought  to  be  paid  to  her 
evidence  against  tlie  cpnduct  of  others. — 
Watkyjuw.  Watkyns,M.  1740.  2  Atk.  97. 

12.  The  deposition  of  a  trustee  was  ad- 
mitted to  be  read  as  to  the  quantum  of 
trust-money  in  her  hands,  which  was 
given  by  a  testamentary  schedule  to  her 
daughter,     under    circumstances    which 


20.  On  the  question,  whether  a  com- 
mission of  bankrupt  is  or  is  not  main* 
tainable,  (e,  g.  whether  the  petitioning 
creditors's  debt  was  sufficient,)  a  creditor 
of  the  bankrupt  is  competent  to  prove  the 
negative.  Rt  Codd,  M.  1804.  2  Sch,  it 
Lef.  116. 

21.  Where  the  defendant's  answer  pd- 
sitively  denies  an  agreement  for  a  leasej 
and  that  denial  is  confirmed  by  circum- 
stances, the  court  will  not  decree  a  lease 


were  held  to  go  to  her  credit,  but  not  to. upon  expenditure  and  improvemeots  na- 


faer  competency.    Downing  y,  Townsend, 
T.  1753.     Anib.  592. 

13.  The  evidence  of  a  co-defendant, 
partice^s  fraudis  and  interested,  cannot 
be  allowed,  but  an  objection  goes  only  to 
the  credit  of  an  attornev  and  trustee. — 
Dridgman  v.  Green,  T.  1755.  2  Ves.  629. 
jParticeps  fraudis  cannot  be  admitted  to 
(disprove  the  fraud.  Downing  v.  Town- 
tend,  sup> 

14.  A  father  having  imposed  upon  a 
trustee  in  a  settlement,  to  give  his  con- 
sent to  bis  execution  of  a  power,  on  bill 
bi  ought  to  set  it  aiide,  the  trustees  were 
admitted  to  prove  the  imposition,  but  the 
father  was  liot  to  clear  himself.  8croggs 
V.  Bcroggiy  T.  1755.     Amb.  iT2. 

15.  A  man  who  can  recover  nothing 
by  the  suit  in  Question,  is  a  competent 
witness.  Craven  v.  Tickel,  M.  1789.  1 
Ves.  jun.  6l. 

16.  A  father  coming  to  bastardize  his 
own  issi^D,  is  a  legal,  though  a  yery  sus- 
picious witness.  Stakdeh  v.  Edwards^ 
E.  1790.     1  Ves.  jun.  134. 

17«  A  sen  employed  under,  paid  by, 
and  accounting  to  his  father,  may  be  a 
witness,  but  he  i$  not  accountable  to  his 
father's  principal*  Cartwright  v.  Haieltyy 
T.  1791.     1  Ves.  jnn.  292. 

18.  A.  gave  a  legacy  to  bis  wife,  by  the 
description  of  his  chaste  wife :  evidence 
of  her  incontinence  is  not  admissible. — 
Kennd  v.  Abhot^  T.  1799.     4  Ves.  809. 

19.  Bill  for  discovery  in  aid  of  an 
action ;  demurrer  by  a  mere  witness  al- 
lowed, though  the  discovery  would  be 
more  efiTectoal  than  the  examination  at 
law,  and  notwithstanding  a  charge  of 
interest  in  defendant,  as  to  which  he  may 
be  called  by  ptaintiff,  waiving  the  objec- 
tion, and  if  caUed  against  him,  may  be 
examined  upon  the  voir  dire.  Fenton  v. 
Hughes,  T.  1802.  7  Ves.  1?87.    A  party 


dcr  an  alleged  agreement,  proved  by  one 
witness  only.  Pilling  v.  Armitage,  JM. 
1805.     12  Ves.  78. 

K^  The  interest  which  an  auctioneer 
derives  from  his  commission,  is  not  suffi- 
cient to  defeat  his  evidence.  BueknuMsier 
V.  ffarrop,  H.  1807-     l»  Ves.  474. 

23.  There  is  a  distinction  between  an 
executor  in  trust,  and  a  bare  tmatee,  for 
the  former  is  not  a  competent  witness,  ha* 
being  liable  to  actions,  and  iaterest^  to 
increase  the  funds;  but  a  tmstee  bat 
no  such  interest,  and  therefore  his  evi- 
dence is  admissible.  Ld.  Ahanieyj  wbea 
M.  R.,  took  this  distinction,  and  Ld. 
Hardwieke  seems  to  bave  been  of  the 
same  opinion  from  several  cases ;  (a)  bat 
this  distinction  exists  only  in  equity,  and 
not  at  law.  Bellew  w.  Rmssdlf  H.  1809. 
1  Ball  &  Be.  99-  (a)  Vide  Mann  v. 
Ward,  2  Atk.  228.  Mabank  v.  MetGalf» 
3  Atk.  95.  Fotlierby  ▼.  Bate,  ibid. 
603,  Vide  etiam  Bettison  v.  Bromley, 
12  East  250.  and  the  cases  there  referred 
to. 

24.  A  remainder-man  is  not  a  compe- 
tent witness  to  prove  payment  of  a  le- 
gacy charged  on  the  estate.  Aldridgt  v, 
Ld.  Waltscourtj  E.  I8l0.  1  Ball  &  Be. 
312.  Bttt  in  Smith  v.  Blackham,  1  Sell. 
283.  7Ve6y,  C.  J.,  held,  that  an  heir  ap- 
parent might  be  a  witness  concerning  the 
title  of  the  .land,  but  a  remainder-maa 
could  not,  and  that  a  tenltnt  in  tail  in  re- 
mainder of  an  estate  tail,  h^d  such  an  es- 
tate as  to  render  him  an  incompetent  wit- 
ness as  to  the  titl6. 

25.  An  executor  cannot  be  a  witness 
in  equity  to  increase  the  fiind,  but  at 
law  he  may,  (a)  and  an  executor  in  tmst 
is  in  the  same  situation./6)  Mtdvany  v. 
DUion,  M.  1810.  1  Ball  &  Be.  41X 
Vide  (a)  Floyd  v.  Powis,  MS.  Ca.  cited 
by  Mamersj  C.    Et  vide  (b)  Mabank  v. 


EVIDEKCt:    I.  SzU.  6S1 

Sugiden^y  or  DisabUiip  &f  a  WUneu. — What  imjkiemt ;  poritivi  ;  presun^five. 

great  cautioii.  Saomge  v.  Bnciuvppf  HL 


Metoilf,  3  Atk.  95.  Croft  «•  Pyke,  3  P. 
W.  180.  Fotberby  v.  Pate,  3  Atk.  604. 

26.  The  evidence  of  a  witoess  placing 
himself  behind  a  wainscot  or  tapestry^ 
and  atatiog  the  effect  of  a  converaation 
there  overheard,  must  be  received  with 


1811.  18  Yes.  339. 


Hoiv  Che  members  of  a   eorporation 
may  be  rendered  competent-  witDesiei» 
anhf  tic  Corperatten,  sec,  vi. 


EVIDENCE  n. 

What  suficUnt  ;'fo$it%vt ;  prena/qpiive^ 


27*  A  copy  of  a  deed  to  lead  the  uses 
of  a  fine  enrolled  for  safe  custody  only, 
iuay  be  read  as  evidence  upon  a  trial  at 
law.  Combes y. SpencetyM.  1704.  %  Yern. 
471.      C^tmbs  v.  Dowdy  M.  17l7.  ibid. 

591. 

38.  A  copy  of  a  note  was  taken  by 
one  who  was  entrusted  with  it,  and  who 
afterwardrdied ;  under  it  was  .written  an 
acknowledgment  that  nothing  was  due; 
this  was  allowed  to  be  read  in  evidence, 
though  not  proved  to  be  a  true  copy,  and 
tke  defendant  had  sworn  there  was  no 
such  acl^nowledginent  under  the  note,  it 
appearing,  when  the  note  was.  produced, 
that  the  bottom  was  tern  off.  .  Winnt  v* 
Lloydj  H.  1707.  2  Yern.  603. 

29.  A  Stewart  swearing  that  he  never 
heard  of  an  agreement  to  surrender,  at 
or  before  the  surrender,  is  a  negative 
pregnant  that  be  heard  of  it  after,,  and  a 
manifest  evasion.  Walker  v*  Waiker^ 
M.  1740.  2  Atk.  98. 

SO.  A  merchaot*s  copy-book  of  letters 
has  been  allowed  to  be  read  where  the 
person  who  has  the  original  letters  re- 
fuses to  produce  them.  Siuri  v.  MMish^ 
T.  1743.  2  Atk.  611. 

31.  Payment  of  interest  for  a  legacy 
by  an  executor  from  time  to  time  shall 
be  evidence  of  assets,  but  a  single  pay- 
ment of  interest  shall  not.  Clergy ^  Sons 
of,  V.  Swainsony  £.  1748. 1  Yes.  75. 

32.  In  questions  whether,  the  advanc- 
ing or  paying  of  money  by  a  father,  was 
intended  as  a  bounty  to  his  child,  his 
Dapers,  books,  and  memorandums  shall 
be  evidence.    HiU  v.  BaUard^  H.  1748. 

I  Yes.  77. 

SS.  Shop-books  in  the  testators  own 
band-writing  are  not  evidence.  Glynn 
v.  Bunk  of  England^  M.  1750.  2  Yes. 
42. 


34.  But  letters,  books,  or  entries  by 
servants  or  agents,  after  their  deaib, 
shall  be  allowed  as  evidence**  Lesdntro 
V.  Wordenj  M«  1760.  2  Yes,  54.  Pea- 
cock e.  Monk,  ibid.  190. 

35.  A  man's  own  entry  in  a  book  of 
accounts,  shall  be  allowed  as  evidence  on 
enquiry  before  the  master,  where  all 
papers,  &c.  were  to  be  produced,  not  aa 
evidence  of  the  demano,  but  as  a  claim 
in  his  life-time.    S.  C.        . 

36.  Entries  of  presentments  in  the 
books  of  a  manor  are  not  evidence  of  acta 
of  ownership.  Blacker  ▼•  Mathers^  H. 
1759.  5  Bro.  P.  C.  340. 

37-  Circumstances  foriniog  pieces    of- 
evidence,  «wbich,  taken    separately,  are 
not  conclusive,   cannot   become   so  by 
being  united.  Hume  v.  Burton^  E  1785. 
1  Ridgw.  P.  C.  210. 

38.  A  copy  ef  a  r€f  later  or  baptism  in 
Guernsey,  is  not  sufficient  evidence  here, 
of  a  party  being  of  age,  because  that 
island  is  not  under  the  same  eccleaiastical 
jurisdiction.  Huet  v.  Z«  Mhsmriery  M. 
1786.  1  Cox«276. 

39.  Yery  clear  and  stroag  evidence  i^ 
necessary,  to  impeach  a  lease  at  a  dis- 
tance  of  time,  00  the  ground  of  original 
fraud  practised  in  obtaijshig  it.  Ckemdos 
▼.  BrownloWyE.  1791.  2lUdgw«  P.  C. 
397. 

40.  Where  a  fiict  is  put  in  Issae  by  the 
ojigijial  cause,  and  evideoos  ^aunainad  ta 
it,  no  evidence  can  be  addooed  opaa  that 
fact,  upon  a  supplemental  bill ;  aeithar 
will  equity  assist  a  party  Co  maifce  out  a 
dififereot  case,  upon  a  aecoad  tfial  at  lair^ 
upon  that  which  he  mad«  upon  the  first.. 
Cockburne  v.  Hussey^  £.  1792. 2  RidgW. 
P.  C.  504. 

41.  A.  terrier  caaoot  be  received  is 
evidence,  unless  from  the  ragistry  eftto 


tifia 


EVIDENCE  II. 
What  tufioitmi  ;  poiitive  ;  preiumpUve^ 


diocese^  or  a  copy  from  tbe  parish  regis- 
try, if  tbtt  origioal  cannot  be  found. 
Atkins  V.  ilattott,  H.  1794.  1  Aost.  386. 
Miller  v.  Foster,  ibid.  387-  (n.)  S,  P. 

42.  Declarations  of  a  party  to  a  deed| 
previous  to  the  execution,  were  admitted 
in  support  of  the  deed  against  imputations 
€>f  fraud,  but  declarations  subsequent^ 
impeaching  the  deed,  were  rejected. 
CoHollyy.  Ld.  Howe,  M.  1800.  5  Ves. 

700. 

43.  Where  an  appointment  has  been 
executed  under  a  viH  regularly  proved, 
evidence  that  the  power  has  been  im- 
properly obtained,  cannot  be  received. 
JS[emp  V.  Kemp,  £.  1801.  5  Ves.  849. 

44.  Upeo  a  presumption  of  satisfaction 
by  will,  evidence  is  admissible  ;  1st,  to 
constitute  the  fact  that  testator  ^as 
debtor  to  his  legatee ;  and  2dly,  to  meet 
or  fortify  the  presumption  ;  and  sb  upon 
equities  arising  out  of  presumptions,  evi- 
dence is  admissible.  Pole  y.  Ld.  Somers^ 
T.  1801.  6  Ves.  309.  Wright  e.  Rutter, 
2  Yes.  673.  Rutter  9.  McLean,  4  Ves. 
631. 

45.  A  statement  of  property  in  tes* 
tator's  band-writing,  together  with  bis 
books  of  accounts,  were  admitted  as  evi* 
dence,  that  be  considered  as  his  property, 
•od  meant  to  dispose  of,  certain  mort- 
gages and  leases  belonging  to  his  wife, 
and  taken  by  her  under  a  will  of  which 
he  was  joint  executor  with  her  before 
narriage.  Druce  v.  Demnsen^  T.  1801, 
6  Ves.  385. 

46.  Circumstances  alone*  are  not  suffi- 
cient evidence  of  the  release  of  a  bond 
debt.  jRest^es  r^Brymer,  M.  1801,  6  Ves. 
51d 

47.  The  affirmative  must  be  proved  in 
evtry  issue.  A  negative  cannot  regularly 
be  proved,  and  therefore  it  is  sufficient 
to  deny  what  is  affirmed,  until  it  is  proved, 
bat  when  the  affirmative  is  proved,  the 


48.  A  notary-public  has  credit  ererf 
where  by  the  law  of  nations,  bot  tbe  cer- 
tificate of  a  magistrate  of  a  colony  abroad 
requires  evidence  as  to  his>  magiateriai 
character.  Huichin  v.  Manmngtomj  T« 
1803.     6  Ves.  823. 

49.  Where  an  answer  is  required  as 
evidence  upon  a  trial  at  law,  the  coart, 
except  in  a  criminal  case,  will  not  permit 
the  record  itself  to  be  sent,  but  an  office 
copy,  unless  proof  of  the  signature  is  ne- 
cessary. But  where  the  action  is  by  e 
stranger,  unconnected  with  tbe  stut  ia 
equity,  the  court  will  not  grant  the  ap* 
plication^  So,  under  a  commissioo  of 
bankruptcy,  tbe  court  will  not  alloir  tbe 
proceedings  in  the  secretarjr's  office  to  be 
used  as  evidence  in  actions  by  strangers 
unconnected  with  the  commission.  JervU 
V.  fVhite,  C.  1803.     8  Ves.  313. 

60.  An  attested  copy  of  the  memorial 
of  the  assignment  of  a  judgment,  is  evi- 
dence of  the  iact  ef  the  assignmenL  So 
the  attested  copy  of  tbe  memorial  of  tbe 
registry  of  a  deed,  is  evidence  of  the  fmet 
of  the  registry ;  but  if  the  memorial  be 
used  as  evidence  of  the  contents  of  the 
deed,  the  original  must  be  prodoced.— . 
Hobhouse  V.  HamUton^  T.  1803.  1  Sch. 
S&  Lef,  307.  Vide  1  Leon.  184.  1  SaUu 
389. 

5i.  As  to  evidence  of  hand-writing, 
the  rule  is,  tliat  the  witness  most  have 
seen  the  party  write,  and  swear  to  bis 
balief,  that  the  writing  produced  is  bis, 
but  whisre  a  witness  will  not  take  npoi» 
him  to  say  be  believes  it  to  be  tbe  writing 
of  the  person,  though  he  thinks  it  like, 
Ld'  Ch.  said,  that  was  no  evidence ;  in 
contradiction  to  the  case  of  Garrelis  v. 
Alexander,  4  Esp.  Rep.  37.  where  Ld. 
Kenyon  is  made  to  say  that  it  is  evi- 
dence. Ld.  Cb.  however,  doubted  that 
authority.'  So  comparison  of  bands,  by 
one  who  never  saw  the  party  write,  is  noC 


ether  party  may  contest  it    with  oppo- 1  evidence,  (a)    Eagleton  v.  KnggUm^  T 
site  proofs  of  some  matter  or  proposition,    1803.     8  Ves.   474.     (a)   Vide   Rex  v. 


totally  inconsistent  with  what  is  affirmed. 
There  is  an  exception,  however,  6i  such 
cases,  where,  the  law  presumes  the  af- 
firmative contained  in  the  issue,  as  where 
%  man  is  charged  with  not  doing  an  act 
which,  by  tlie  law,  he  is  liable  to  do, 
for  tbe  law  presumes  that  •  every  man 
does  his  duty  to  society,  until  the  con- 
trary js  asertained,  and  this  exception 
was  fully  recognised  in  WUliams  v.  Ea$i 
tndia  Cprnpany^H.  1802.  3  East  192. 


Cator,  4  Esp.  Rep.  117.     Brookbard  v. 
Woodley,  Peake's  N.  P  20.     Macpher* 
son  V,  Thoytes,  ibid.     Cary  v.  Pitt,  1797- 
Neither  is  the  comparison  of  hand-wri< 
ting  proved  in  the  instance  of  a  single 
letter  for  the  purpose    of  commitment, 
though  a  comparisoo  has  been  admitted 
as  evidence  where  confirmed  by  the  con«^ 
tents  of   a  correspondence.       fVade   v/ 
BroushtoHy  M.  18J4.     3  Ves.  &  B.  172^ 
Vide  Eagleton  v.  Coventry,  8  Ves.  47^ 


EVIDEKCE  ff. 


d6S 


What  snfiHent;  pontive  ;  presumpiiife. 

irit*  The  court  in  this  case  made  a  de-  \  mere  productioti  of  the  probate  is  not 
cree  upon  the  evidence  of  a  single  wit-  '  sufficient^  but  proof  of  the  death  is  re* 
ness,  against  the  positive  contradiction  of  quired  I  and  that  the  testator  was  the 
^e  defendant's  answer,  containing  cir- !  party  in  the  cause,  Clajftonv,  Oreskam^ 
cumstances  giving  greater  credit  to  thejM.   1804.  10Ves.28S. 


nlepositton,  and  the  defendant  having  de- 
ctined  an  issue  at  law.  JS.  India  Co.  y. 
JDonodd^  H.  1804.  9  Ves.  275. 

53.  It  is  a  rule  of  evidence  in  equity, 


1^6^  Upon  a  bill  to  raise  money  under 
a  deed  of  appointment,  the  only  copy 
produced  appeared  not  to  have  been  exe-* 
cuted ;  but  it  having  been  recited  in  two 


tbat  if  there  is  nothing  more  than  the   settlements,  and  the  books  of  a  deceased 


positive  unqualified  assertion  of  one  wit- 
ness, and  a  positive  denial  by  the  defend- 
'danty  the  plaintiff  shall  not  have  a  decree, 
but  there  is  an  exception   to  that  rule 
upon  circumstances  giving  greater  credit 
to  the  witness.     Ld.  Ch.  said,  he  did  not 
Jloow  how  to  reconcile  all  the  cases  on 
this    subject,   except    perhaps  that  the 
court  being  willing  to  give  judgment  upon 
the  question,  whether  the  cvcumstances 
outweigh  the  efiect  of  the  rule  so  as  to 
authorize  a  decree  against  defendant,  will 
allow  defendant  to  ask,  that  he  shall  at 
bis  peril,  withdraw  it  from  this  court,  and 
run  the  risk  of  an  enquiry  less  favourable 
in  its  principle,  by  praying  an  issue,  and 
fata  Lordship  inclined  to  think,  that  is  the 
principle  upon  which  the  court  ought  to 
-act.     S.  C. 

54.  Though  an  agent  may,  within  the 
ecope  of  his  authority,  bind  his  principal 
by  his  agreement,  and  in  many  cases  by 
his  acts,  yet  evidence  of  his  declarations 
most  be  confined  to  what  is  either  by  the 
statement  itself,  or  -as  tending  to  deter- 
mine the  quality   of  cotemporary  acts, 
the  foundation  of,  or  inducement  to  the 
agreement.     A  letter,  therefore,  by  an 
agent,  is  not  evidence  against  the  prin- 
opal,  of  a  pre-existing  agreement,  thoagh 
it  may  be  of  an  agreement  contained  in 
that  letter,  but  wither  a  receipt  given 
by  an  agent  for  goods  directed  to  be  de- 
livered  to  bin   is  evidepce  against  the 
principal,  the  court  did  not  determine. 
Fairlie  v.  Hastings^  T.  1804.  10  Ves. 
123.  Vide  Measters  v,  Abram,    1  £sp. 
Rep.  373*  Bauerman  v.  Radenius,  7  T- 
R.  663.  Biggs  tf.  Lawrence,  3  T.  R.  454. 
55.  The  rule  of  evidence^  in  the  Ac* 
countant-Oenerars  office,  ought  to  be  the 
same  as  in  court,    therefore,   upon  the 
marriage  of  a  woman  entitled  to  the  in- 
terest of  a  fund  for  her  separate  use,  an 
affidavit   was  required  beyond  the  mar- 
r    riage  and  identity,  that  there  was  no  set- 
tlement or  agreement   for  a  settlement, 
without  prejudice  in  future  cases.     So  to 
eltaia  payment  to  the  representative,  the 


solicitor  being  produced,  wherein  he  had 
charged  for  preparing  and  executing  it^ 
the  court  allowed  that  as  evidence,  and 
decreed  the  money  should  be  raisedt 
Skipwith  V.  Shirley y  T.  1805.  1 1  Ves.  64. 

57*  A  conveyance  by  bargain  and 
sale,  which  cannot  be  complete  as  a  legal 
conveyance  without  enrolment,  is  evi- 
dence in  equity  of  an  agreement  to  con- 
vey. Mestaer  v.  Gillespie^  H.  1S06.  11 
Ves.  625. 

58.  Inscriptions  on  tomb-stones,  and 
engravings  on  rings,  are  evidence  of  a 
pedtgree.  VaweU  v.  Young y  M.  180& 
13  Ves.  140«  So  are  declarations  of 
heads  of  famijies  upon  inquisitions  post 
mortem.  So  is  hearsay  evidence  oT  de- 
clarations by  the  husband,  as  to  his  wife's 
legitimacy,  as  well  as  those  of  relatioite 
by  blood,  in  cases  of  pedigree,  and  so  i« 
the  hearsay  of  relation^  to  prove  consan- 
guinity, and  without  the  correctness  re- 
quired by  other  facts;  the  degree  there- 
fore is  not  requisite,  but  the  principle 
being  interest,  the  opinion  of  the  neigh- 
bourhood will  not  do.  S.  C. 

59*  Upon  pedigree  slight  evidence  is 
sufficient ;  as  reputation,  and  a  forgery 
established  is  not  decisive,  but  weighs 
considerably  against  the  party  producing 
it.  S.C. 

60.  Evidence  of  tradition  roust  be  qua- 
lified even  upon  pedigree.  It  must  bo 
from  persons  having  such  a  connection 
with  the  party,  tliat  it  b  nataral,  and 
likely,  from  their  domestic  habiu,  that 
they  are  speaking  the  truth,  and  could 
not  be  mistake!},  and  upon  that  principle, 
descriptions  in  wills,  monuments,  bibiits, 
Ssc.  are  admitted.  Whitelocke  v.  Baier^ 
E.  1807*  13  Ves.  511. 

61.  Extrinsic  evidence  is  admissible 
not  to  construe  a  will,  bet  to  show  with 
reference  to  what  it  was  made.  Ben*- 
gough  v.  Walker^  H.  1809-  15  Ves.  IJIA. 

62.  The  Fleet  register  is  evidence,  a » 
a  declaration  upon  the  fact,  and  not  as  a 
register ;  hot  a  duplicate  of  the  registiT 
formed  and  sigjied  weekly  by  the  ctergA- 
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vOiUy  aod  annually  transnitted  to  the  or- 
dinary by  the  canon  law,  is  evidence. 
IJLo^dv.Pa»nnghaM^Z.\W^.  l6Ves.59., 
€S«  Forgery  Is  not^conclnsive  against 
a  fact  proved  by  other  evidence.  S.  C. 

64.  Hand«vritlng  of  a  reUtiob  de- 
teased,  rejected  as  evidence  of  pedigree. 
Edwards  v.  Harvey ^  T.  1809.  Coop.  39. 

65.  Evidence  of  an  interruption  (*of  a 
right  of  way)  acquiesced  in^  is  infinitely 
of  more  weight  than  a  right  of  usage^  but 
a  conviction  for  a  nuisance  in  stopping 
vp  a  way  is  not  conclusive  evidence  of 
the  right.  Leggt  v.  Croker^  H.  1811. 
1  Ball.  &  Be.  514. 

66*  The  testimony  of  one  witness  not 
corroborated,  cannot  prevail  against  a 
p6sitive  denial  of  a  ^ct  by  answer. 
Cooke  V.  Clayworih.  H.  1811.  18  Ves. 
17.  Vide  Evans  v.  Bicknell,  6  Ves.  174. 
£.  India  Co.  v,  Donald,  9  Ves.  375. 

67*  Copies  of  the  bank  books  are  evi- 
dence, but  upon  a  question  whether  the 
signature  to  a  tnmsfer  is  genuine,  the 
book  itself  must  be  produced,  and  such 
is  the  rale  established  in  parliament. 
Auriolv,  Smihy  T.  1811.  18  Ves.  198. 

68»  The  identity  of  an  individual,  is  to 
he  established  by  proving  his  hand-wri- 
ting. It  is  not  absolutely  necessary  for 
his  defence,  (said  Ld.  Eldan^)  that  it 
should  be  open  te  him,  to  desire  to  see 
what  is  said  to  be  his  hand-writing,  to 
prove,  perhaps,  by  two  witnesses,  that  it 
is  not,  and*how  can  he  do  that  without 
the  original?  Suppose  the  Evidence  of- 
fered in  a  criminal  proceeding  was  a 
clerk  of  the  bank,  stating,  that  he  had 
examined  it  with  the  original,  and  that 
it  was  the  hand-writing  of  defendant, 
the  first  objection  would  be,  that  it  is  not 
the  best  evidence.  The  bank  books  are 
not  like  records  which  cannot  be  parted 
with,  and  there  is  a  plain  demand  of  jus* 
tico  for  the  production  of  these  books, 
as  defendant  (admitting  that  the  clerk 
believes  the  writing  to  be  his,)  may  deny 
it  positively ;  and  may  state  that  if  the 
original  transfer  be  prodnced,  he  would 
prove,  by  numerous  witnesses,  that  it 
was  not  his.  These  objections  would 
prevail  in  a  criminal  case,  and  why  not 
in  a  civil  suit ;  and  unless  the  bank  hooks 
were  to  be  deemed  records,  they  cannot 
be  distinguished  from  the  books  of  a 
tradesman.  His  Lordship,  aOer  many 
arguments,  said,  the  proper  point  de- 
ponditig  on  particular  circumstances, 
comes  to  this.     Where  a  case  occurs  in 


which  the  hand-writing  being  caotroftrt' 
ed,  is  to  be   proved    or  disproved  bf 
evidence   before  a  jufy,  how   can  tbia 
party,  who  has  the  custody  of  the  wri« 
ting,  be  excused  from  producing  it  2  Ld. 
Eldan  further  said,  consider  a  clerk  co- 
ming from  the  bank  is  a  common  case, 
stodk  transferred,  and  a  declaracion  of 
trust.     If,  by  statute,  the  books  of  the 
bank   were  directed   tc<   be  kept  there, 
they  would  stand  on  ilie  same  footing  as 
parish  registers  by  the  canon,  which  are 
to  be  kept  in  the  parish  chest,  and  primm 
facie  are  not  to  be  produced,  and  the 
evidence  of  the  clerk  who  saw  the  |iarty 
write  it  would  be  sufficient  ;  but  tfaoogb 
that  evidence,  coasbined  with  the  direc- 
tion of  the  statute  b  good  prima  fatU^ 
yet  the  party  might  prove  the  clerk  was 
mistaken  in  two  ways  :  first,  upon   the 
production  of  the  writing  sworn   to   be 
his,  he  may  prove  the  negative,  that  it  is 
not,  which  alone,  perhaps,  Would  not  pro- 
vail  against  the  positive  evidence  oi  the 
clerk  who  saw  it  written  ;    hut  he  might 
add  proof,  that  be  was  not  there,  leading 
to   a  conclusion,  that  must  reduce  tbo 
contradiction  to   no  evidence  whatever. 
Ld.  Eldon  concluded  by  saying,  there  was 
no  case  in  which  the  books  of  the  bank 
may  not  be  produced  at  every  a^siie  in 
the  kingdom.     S.  C.  ihid.  203.  S06. 

69*  Upon  a  question  kA  pedigree,  aaf^ 
objection  arose  as  to  the  admission  of  a 
parish  registry  in  (•videncp,  which  was 
not  kept  according  to  the  70th  canon, 
(which  required  weekly  entries^)  or  a 
cepy,  or  proof  that  the  original  was  not 
to  be  found.  Ld.  Eldon  said,  this  wa^ 
a  question  of  great  public  importance. — 
In  attending  to  the  sort  of  registriee  that 
are  received,  he  said,  it  was  difficult  lo 
say  why  the  fleet  registries  were  re- 
jected, and  equally  so  to  aay,  on  what 
principle  a  copy  was  received,  except 
that  tne  original  could  not  be  removed 
from  theplacd  where  it  was  kept. .  Should 
this  principle  be  applied  to  registers  with 
the  same  strictness,  as  to  other  docu* 
ments,  few  «jWould  be  found  kept  accord* 
ing  to  the  canon,  yet  soch  registers,  and 
even  copies  of  them,  are  now  received 
in  evidence.  Extreme  danger  (said  bis 
Lordship,}  attends  the  rule  now  acted 
upon,  of  receiving  copies,  without  more 
proof  than  the  bare  examination  of  them. 
Estates  have  been  recovered  on  the  evi- 
dence of  examined  copies,  where  no 
ci:edit  was  due  to  the  originaft  $  and  kus 
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Lordship  added,  that  the  security  of  ti- 
tles was  more  preserved  by  requiring  the 
•rigioa)  to  be  produced;  and  not  admit- 
ting a  copy,  than  by  any  other  rule  guard- 
ing the  ioberitance.  The  book  produced 
in  this  cause  was  oothiiig  but  a  copy  down 
to  the  year  1662,  which,  bis  Lordship 
laid,  he  would  not  have  received  at  nisi 
ptiuSf  without  showing  that  the  original 
was  lost ;  a  leaf  was  also  cut  out  that 
would  be  most  material  since  l654,  but 
by.  taking  away  that  leaf,  the  aeries  about 
that  time  was  not  destroyed,  nor  did  the 
loss  of  that  leaf  destroy  the  character  of 
the  book,  Evidences  of  relationship  are 
iooo  lost  in  the  loweir  order  of  families, 
bilt  the  declarations  of  relations  are  seme 
evidence  of  a  pedigree,  though  very  in- 
conclusive, without  showing  on  what  oc- 
casion such  declarations  were  made,  or 
what  led  to  them,  iic.  which  would  have 
been  the  effect  of  an  ordinary  conversa- 
tion oil  that  subject ;  as  to  the  evidence 
of  a  physician,  or  of  a  servant  of  the  fami- 1 


ly,  it  has  never  been  decided  that  they 
should  be  considered  as  part  of  the  fkmily. 
Ld.  Eldon  directed  an  issue  in  this  case, 
observing,  that  the  original  register  books 
must  be  produced.  Walker  y.  Wingfieid, 
H.  1812.     18  Ves.  443. 

70.  On  a  bill  by  the  assignor  and  as- 
signee of  a  debt,  tor  the  recovery  of  the 
same,  and  stating  the  assignment,  it  it 
not  necessary  to  prove  the  assignment, 
though  defendants  say  they  are  ignorant 
of  it.  R^mn  v.  Anderson^  El.  1818.  3 
Madd.  174. 

71.  An  entry  of  the  birth  of  a  dis- 
senter's child,  in  a  registry  kept  for  the 
purpose  at  a  public  library,  is  not  such 
evidence  of  the  birth  as  the  court  can  act 
on.  JSzp.  Taylor,  T.  1820.  1  Jac.  & 
Walk.  483. 

72.  A  probate  in  the  Ecclesiastical 
court,  is  not  evidence  in  this  court,  that 
copyhold  estates  would  pass  by  the  will. 
Jervoise  v.  D.  of  Northumktrland^  T^ 
1820:     1  Jac.  &  Walk.  570. 
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Y3.  One  by  win  geve  hn  executor  5/. 
for  his  care,  in  fulfilling  the  will,  and 
made  no  disposition  of  the  surplus. ,  Pa- 
rol proof  was  given  of  the  intention 
and  direction  of  the  testator  to  the  scri- 
vener, that  the  executor  should  have  the 
•urpltis,  yet  decreed  to  the  next  of  kin. 
Rachfidd  v.  Careleuy  T.  1723.  2  P,  W. 
158.  9  Mod.  9*  1  Stra.  568.  nomine  Rush- 
dell  V.  Carnesse.  This  appears  to  be  the 
only  case  in  which  parol  evidence  has 
been  admitted  in  favour  of  the  next  of 
kin,  and  the  proof  for  them  was  but  very 
slight ;  hot  there  are  many  cases  in  which 
parol  evidence  has  been  admitted  in  fa- 
vonr  of  the  executors,  or  (what  is  tan- 
tarooent)  in  exclosion  of  the  next  t>f  iH^ii,' 
and  the  ground  of  its  admissibility  is, 
that-it  J8  adduced  to  rebut  ia  presumption 
raised  against  the  legal  title  of  the  exe- 
cntor,  which  seems  to  have  been  adopted 
as  a  rule  ef  evidence  in  courts  of  equity, 
tbof^h  (peaasionally)  with  some  hesita- 
tion. Sei^  the  cases  on  this  point  coK* 
lecled,  jwsl,  tit.  Executor ^  viii.  et  antej 
tit.  DevUe^  xvL  Parol  evidence  shall  not 
be  admittted  to  contradict  a  will.     Vide 
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Brown  v.  Selwyn,  Forr.  '240.  ^Chamber* 
lain  e.  Chamberlain,  2  Freem.%frXow-' 
field  r.  Stoneham,  2  Stra.  1561.  Hamp- 
shire V.  Pearce,  2  Vern.  217.  May  bank 
V.  Brooko,  1  Bro.  G.  C.  84. 

74.  The  rule  that  parol  evidence  shall 
not  contradict  a  written  agreement  is  ge- 
nerally true ;  but  a  written  agreement 
may  be  waived  or  varied  by  a  subsequent 
parol  agreement.  Ed.  Milton  v.  £d- 
worth,  H.  1733.    6  Bro.  P.  C.  687. 

75.  A  written  contract  to  be  waived 
by  parol,  requires  a  very  clear.pioef.*— 
The  statute  requires  all  contracts  con- 
cerning lands  to  be  in  writing,  and  an 
agi^eement  to  waive  a  purchase,  concerns 
the  land  as  much  as  the  original  contract. 
Buckhouse  V.  Crosby^  £•  1737.  2  Eq.. 
Ab.  32.  pi.  44. 

*t6.  M.  R.  observed;  that  the  court 
had  gone  too  far  in  permitting  part  per- 
formance of  an  agreement,  to  take  cases 
out  of  the  statute  of  frauds,  where  it 
must  be  supported  by  parol  evidence; 
and  said  the  remedy  ought  to  rest  in 
compensation*  Foster  v.  Hall^  H.  1798. 
3  Ves.  712. 
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77,  Parel  evidence  is  admissible  against  I  («)  Vide  Harris  ©.  Bp«  of  Linco!n,2F.  W, 
e  vritteti  agreement  onder  the  head  of  136.  Anea.  2  Eq«  Ab.  4l5«  pi.  6. 


ailsrakey  surprise,  or  fraud.  Jf«  ofToums^ 
hend,v.  Stangroomy  H.  1801.  6  Ves.  328. 

78.  So  to  rebut  an  equity.  Walker  e. 
Walker,  cited  in  S.  C.  Fane  v.  Fancj 
B  1681«  1  Vern.  31.  OranvUte  v.  Duck. 
0f  BeaufoHf  H.  1709.  2  Vern.  648.  1 
P.  W.  114. ;  tt  pott  J  tit.  Executor  f  viii, 
but  the  rule  that  written  agreements  can- 
not be  varied  by  parol,  does  not  affect  a 
subsequent  distinct  collateral  agreement. 
S.C. 

79.  But  parol  evidence  may  be  ad- 
jnittedi  to  ascertain  a  person  or  thing.— 
Vide  Stephenson  e.  Heathcoteu  Ejien  38. 
etpottf  pi.  92.  and  the  cases  there  refer- 
red to. 

80.  So  to  explain  a  surrender  of  a 
copyhold,  and  to  show  a  mistake  either 
in  the  land  or  uses.  Totoen  v,  Moorty 
H.  1689,  2  Vern.  98.  A  devise  of  land 
is  not  to  be  explained  b^  parol  proof 
touching  the  declaration  of  the  testator, 
or  the  instructions  given  by  him  for  ma- 
Ling  his  will.     S.  C. 

81.  Words  can  have  no  weight  in  evi- 
dence against  a  deed  solemnly  executed. 
Shales  V.  Barriugion,  M.  1718.  1  P.  W. 
482. 

82.  Testator  gave  the  residue  of  his  es- 
tate to  the  poor  of  the  parish  of  K.  com* 
L.  but  that  parish  was  in  com.  N. ;  it  was 
net  up  by  the  next  of  kin,  that  testator  did 
Dot  imagine  his  reeiduuM  would  exceed 
10/.,  and  had,  so  declared ;  whereas,  it 
amounted  to  neair  1000/.  ,The  court 
thought  that  parol  evidence  should  be  ad- 
mitted, %o  help  out  the  description  of  the 
parish,  but  not  as  to  the  quantity  of  the 
thing  given.  Brown  v.  ttangley,  H.  1732. 
2  Barn.  118. 

83.  The  court  will  not  allow  parol  evi- 
dence to  explain  a  blank  in  a  will,  but 
where  a  legatee  is  nicknamed,  or  two  of 
the  same  name,  parol  evidence,  will  be 
admitted  to  explain.  JBavlie  V.  Att*  Oen. 
H.  1741.    2Atk.240. 

94.  Courts  of  law  and  equity  admit 
|)BTdl  evidence  in  two  cases  only,  to  as- 
certain the  person,  where  there  are  two 
ftersoos  of  the  same  name,  or  where 
ihtete^  has  Iseen  a  mistake  in  the  name,  (a) 
end  in  resulting  trusts  relating  to  per- 
sonal estate,  (6)  as  where  an  executor 
lias  a  small  legacy,  and  the  next  of  kin 
^laiin  th«  residue,  there  parol  proof  Is 
admitted,  to  ascertain  who  shall  have  it. 
Vtrich  V.  LitchJUbi,  T.  174!^  2  Atk.  373. 


Ca.  i  Atk.  410.  Baylis  v.  Att.  Gen.  3 
Atk.  239.  Castleton  9.  Turner,  3  Atk. 
258.  Goodinge  e.  Goodinge,  1  Ves.  231. 
Hampshire  v.  Pearce,  2  Ves.  216.  Dow*- 
set  e.  Sweet,  Amb.  175.  Bradwin  o.  Har- 
pur,  ibid.  374.  Waller  v.  Child,  ibid. 
524.  Parsons  o.  Parsons,  1  Ves.  jon.  266. 
8td  vide  Delmare  o.  Rebello,  3  Bro.  C. 
C.  446.  So  parol  evidence  has  been  ad- 
mitted to  ascertain  the  thing  bequeaibed« 
Hodgson  V.  Hodgson,  2  Vein.  593*  Pen- 
dleton V.  Grant,  ibid.  517.  Fonnereaa 
V.  Points,  1  tro.  C.  C.  472.  (6)  Vide 
Brasbridjie  e.  Weodroffe,2  Atk.  69.  Wal- 
ker 9,  Walker,  ibid.  99.  Lake  v.  Lake, 
Amb.  126.  LilUebory  v.  Buckley,  1  Eq. 
Ab.  245.  Gainsboro'  v.  Gainsboro%  2 
Vern.  252.  The  Lords,  it  seems,  are 
very  cautious  of  allowing  parol  evidence, 
as  tending  to  mischievous  consequeocps ; 
vide  Strode  e.  Russell,  2  Vern.  621.  Sei- 
wyn  e.  Brown,  Forr.  240. 

85.  Bequest  to  testator's  nearest  poor 
relations :  parol  evidence  shall  be  admit'- 
ted  to  show  that  testator  knew  he  had 
such  in  Salop,  but  not  to  prove  decla^ 
rations  or  instructions  whom  he  meant 
by  the  written  words  of  his  will.  Good- 
inge  V.  Goodinge^  E.  1749.     1  Ves.  231. 


Et  nide  Whithorne  e. 


2  Vern. 


527*  As  to  the  cases  where  parol  evi- 
dence shall  be  admitted  in  the  case  of  » 
will,  see  Hodgson  v.  Hitch,  Pre.  Ch,  229. 
Ulrich  e.  Litchfield,  sap.  pi.  84*  and  the 
cases  there  collected.  Hodgson  o.  Caldl- 
cott,  2  Vern.  593.  Batchelor  o.  Searle, 
ibid.  736.  Ruchfield  v.  Carelesa,  2  P. 
W.  158.  160.  CantrOf  Strode  e.  Rusaeli, 
2  Vern.  624.  In  Petit  v.  Smith,  1  P.  W. 
9*  it  was  held  to  be  dangerous  to  adasit 
parol  proof,  where  there  was  a  written 
will,  but  as  to  personal  estate,  sock  proofr 
have  been  allowed*  Fane  v.  Fane,  I 
Vera.  31.;  bnt  tlyey  ought  to  be  pbin 
and  indi&puuble.  In  Blinkhorne  v. 
Feast,  2  Ves.  2g.  Ld.  Hardwkke  saki 
such  evidence  had  been  admitted,  to  re- 
but an  equity^  arising  from  a  rMoiting 
Crust,  though  since  Brown  v.  Selwyn,  Ca. 
temp.  Talb.  240.  he  had  been  tender  of 
admitting  it  in  such  cases.  Vide  posi^ 
tit.  Trust,  sect.  ii. 

86.  Where  A.  tenant  in  tail,  reinainder 
to  B.  in  tail^  joined  in  a  mortgage  and 
bond^to  raise  money,  and  A.  died,  it 
seems,  parol  evidence  could  not  be  ad«* 
mitted  of  aa  agroemeat|  thai  his  ccediteva 
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akouM  come  upon  B^'s  remaioder,  in  omo 
of  A.'s  personal  estate.  Robinson  v.  Cfee^ 
T.  1749.  1  Ves.  251. 

87*  P&roi  evidence  will  be  i^dmitted  to 
prove  a  mistake  in  an  agreement.  Baker 
V.  Payne^  £.  17M).  1  Vea  457*  Vide 
Shelburne  v.  lochiquin,  1  Bro,  C.  C. 
341.  Iraham  v.  Child,  ibid.  92.  So  in 
the  case  of  a  hard  agreement^  or  an  agree- 
inent  in  part  executed.  Legal  ▼•  mUler^ 
T  1750*  2  Ves.  299.  But  not  to  eiplaio 
nn  agreement.  Pym  v.  BlOiMowrn^  H» 
1796.  3  Ves.  34. 

88.  Parol  evidei^ce  was  admitted  to 
ebowy  that  though  a  bond  given  on  mar- 
riage, was  for  150/.  per  ann.^  yet  the 
agreement  was  for  100/.  only  \  but  it 
l>eing  a  private  agreement  to  deceive  a 
material  party,  the  bill  was  dismissed ; 
stiU,  however,  parol  evidence  to  prevent 
fraud  shall  be  admitted.  Pitcaim  v.  Og- 
haunUyT.  1751.  2  Ves. 575. 

^9*  So  on<  devise  of  guardianship, 
parol  evidence  of  the  father's  intent,  as 
lo  the  educatino  of  his  child,  shall  be  ad- 
mitted.    Anon.  M.  1750.  2  Ves.  56. 

90.  Parol  evidence  beuig  admitted  on 
one  side,  may  be  called  for  on  the  other. 
So  at  law,  though  to  prove  a  matter  in 
vriting ;  hot  in  mercantile  contracts, 
the  evidence  of  merchants  is  allowed. 
Blunt  v.  CompiSj  T.  1751. 2  Vern.  SSI. 

91.  Parol  evidence  to  prove  the  de« 
stroction  and  contents  of  a  deed  will  be 
admitted.  SaHem  v.  JMAtntA,  M.  1754. 
Amb.  247. 

92.  Parol  evidence  of  «  testator's  in- 
tent, to  give  his  personal  estate,  exempt 
from  his  debu,  will  not  be  reoeived,«— 
Bor  to  explain  a  will,  nor  otherwise  than 
to  explain  a  latent  ambiguity ;  (#)  for  it 
is  only  admissible  to  support  legal  rights, 
against  an  equitable  daim.^^  Stepkonson 
w.  Heathcote^  H.  1758.  1  Eden  38. 
(a)  Vide  LA.  Cheney's  Ca.  5  Co.  68. 
Counder  v.  Clerk,  Hob.  32.  Jones  v. 
Newman,  Bla.  60.  Dowset  v.  Sweet, 
Arab*  175«  Lowfield  e.  Stoneham,  2 
Stra.  1261.  Whether  the  latent  ambigu- 
ity proceeds  from  a  wrong  description  of 
the  estate,  or  of  the  person.  Diet,  per 
Mantjieldf  C.  J.  in  Moorewood  v.  Wood, 
3  Taunt.  133.  To  ascertain  the  person  of 
thn  devisee,  vide  Cheney's  Ca.  tupm  Al- 
tbam'sCa.  8  Co.  155.  Harris  t?.  Lincoln 
Bp«,  2  P.  W.  135.  Beaumont  v*  Fell,  ibid. 
140.  Bay  lis  v.  Att.  Gen.,  2  Atk.  239* 
Ulrich  p.  Litobfield,  •  ibid.  373.  Castle- 
doa  v^  Turner,  3  Atk.  258»  Goodridge  t. 


Goodridge,  1  Ves,  231.  Hampshire  e^ 
Pearce,  2  Ves.  216.  Jones  v.  Newman, 
sup.  Dowset  V.  Sweet,  sup.  Brad  win  e. 
Harpur,  Amb.  374.    Huasey  e.  Berkley, 

2  Eden  194.  Garth  v.  Meyrick,  1  Bro. 
C.  C.  31.  Parsons  v.  Parsons,.  1  Vet. 
jun.  266.  Abbot  v.  Massie,  3  Ves.  148. 
Thomas  v.  Thomas,  6  T.  R.  671.  Price 
V.  Page,  4  Ves.  480*    Doe  e.  Danvers, 

3  East  303.  Smith  v.  Coney,  6  Ves.  42. 
And  to  ascertain  the  subject  matter  of 
the  devise,  vide  Pendleston  «•  Grant^ 
2  Vern.  517.  Hodgson  e.  Hodgson,  ibid. 
593.  Fonnereau  e.  Points,  I  Bro.  C.  C. 
462.  Baugh  v.  Read.  1  Ves.  jun.  259. 
Selwood  0.  Mildmay,  3  Ves.  306.  Dob- 
son  e.  Waterman,  cited  ibid.  Whit* 
bread  v.  May,  2  B.  &  P.  593.  Doe,  d« 
Brown,  v.  Brown,  11  East  441.  Doe,d. 
Chichester,  v.  Oxenden,  3  Taunt.  147* 
Goedhill,  d.  tladford,  v.  Southern,  1  M. 
&  S.  299*  Doe  v.  Greening,  8  M.  &  S. 
191.  But  it  b  .now  settled  (to  the  dis- 
approbation  of  many  Judges)  that  exter* 

.ual  evidence,  and  all  parol  declaration^, 
whether  made  before,  or  at,  or  after  the 
making,  are  admissible  in  favour  of  an 
executor,  to  whom  a  legacy  ^  is  given  to 
rebut  the  resulting  equity  for  the  next 
of  kin.— Vide  post^  tit  Trusty  sect.  ii. 
Vide  etioM  Hawlins  v.  Powell,  1  P.  W;. 
197*  May  v.  Lewis,  cited  2  P.  W.  158. 
Nourse  v.  Finch,  2  Ves.  jun.  465.  Thorn- 
ton e.  Lacy,  ibid.  149*  Trimmer  Vp 
Baine,  7  Ves.  618.  Walton  v.  Walton, 
14  Ves.  318.  Langford  v.  Sandford,  17 
Ves.  435.  affirmed  on  appeaL  -  Yet  it  it 
only  to  rebut  an  equity,  and  not  to  raise 
one,  that  parol  evidence  is  admitted.  Vido 
Freemantle  v.  Banks,  5  Ves.  79«  Monck 
V.  Monck,  1  Ball  &  Be.  298.  It  may, 
however,  be  adduced  by  the  next  of  kin, 
to  oppofe  the  rebutting  evidence  of  the 
executor,  and  support  the  original  pre- 
sumptive equity.  Vide  Rachfield  v«  Ciu^ 
less,  2  P.  W.  159.  ^^  Langford  v.  Sand- 
ford,  sirp.  Ed.  (».) 

OS.  The  court  will  not  pcfrmit  parol 
evidence  of  an  agreement,  for  the  re- 
demption of  an  annuity,  which  was  left 
out  of  the  deed,  under  an  idea,  that,  if 
inserted,  the  transaction  would  be  usu- 
rious, there  being  no  charge  of  fraud 
in  the  omission.  Ld.  irnkam  v.  Childf 
H.  1781.  1  Bro.  C.  C  92.  Vid^lA. 
Portmore  e.  Morris,  2  Bro.  C.  C.  219t 
Hare  v  Shearwood,  3  Bro.  C.  C.  l68. 

94.  Parol  evidence  of  an  attorney  was 
admitted,  to  prove  that  m  party  to  a  set- 
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tiement)  had  notice  df  a  prior  incum- 
braDce.  Shelburne  ▼.  Inchiquiny  H. 
1784.     1  Bro.  C.  C-  340. 

95.  So,  if  a  parent's  intention  that  a 
portion  siioald  not  be  taken  in  perform- 
ance of  a  legacy.  Drbeze  v.  Manuy  E. 
1787.  2  Bro.  C.  G.  165. 

96r  Parol  evidence  cannot  be  admitted 
to  vary  a  written  agreement,  although  it 
may 9  to  raise  an  equity,  founded  on  the 
agreement,  by  proof  of  collnteral  cir- 
cumstances. Davis  V.  Stftnonsy  M.  1787. 
1  Cox  402.  But  it  is  admissible  to  ex* 
plain  90  ambiguouji  agreement  in  writing, 
though  not  to  extend  it.  Stokes  v.  Moore^ . 
T.  1786.  ibid.  219.  Vid§  D.  of  Bucks 
©.  Ward,  3  Bro.  P.  C.  39- 

97*  Parol  evidence  is  not  admissible 
to  show,  that  \he  testator  intended  to 
exempt  his  personal  estate  from  debts. 
Reeves  ▼.  Newenhamy  E.  1788.  2  Ridgw. 
P.  C.  21.  35.  44.  Vide  Stephenson  t>, 
Heatbcote,  1  Eden  38.  ante^  pi.  92. 

98.  So,  to  show  -that  legacies  given  by 
a  second  codicil  were  intended  as  cumu- 
lative. Coot  V.  Boydy  H.  1789.  2  Bro. 
€.  C.  521.  Vide  Hooley  o.  Hatton, 
1  Ves.juD.  390.  (n.)  and  the  cases  there 
referred  to. 

99.  Though  when  a  wife's  estate  is 
mortgaged  for  the  benefit  of  the  husband, 
she  has  a  right  to  stand  as  creditor  on 
the  husband's  assets,  yet  this  may  be 
repelled  by  evidence  to  show  her  inten- 
tion to  the  contrary.  •  Clinton  v.  Hooper ^ 
H.  1791.  8  Bro.  C.  C.  201.  1  Ves.  jun. 
173. 

100.  A  gift,  by  will,  to   Lady ,  is 

absolutely  void,  and  it  shall  not  be  sup- 
plied hy  parol  evidence.  Hunt  v.  Horty 
T.  1791.  3Bro.  C.  C.  311. 

IQK  Agreement  for  the  lease  of  a 
farm,  referring  tOB  paper  containing  the 
terms,  parol  evidence  to  prove  which  of 
the  clauses  in  that  paper  had  been  read 
at  a  meeting,  was  refused.  Brodie  v. 
8t.  Pauly  E.  179 1  •     1  Ves.  jun.  826. 

102.  Parol  evidence  shall  not  be  ad- 
mitted to  raise  an  equity,  that  a  pension 
granted  by  the  crown  to  defendant,  was 
in  trust  for  plaintiff,  against  the  oath  of 
defendant  in  his  answer.  Fordyct  v. 
mz/w,  E.  1792.  3  Bro.  C.  C.  577. 

103.  On  parol  evidence,  an  absolute 
conveyance  was  decreed  to  be  only  a 
security^  it  being  clear  on  the  written 
evidence,  and  the  accoonts  of  the  parties, 
that  the  agreement  was  not  what  the 
deed  pprported  to  bef  Cripps  v.  Gee^ 


M.  1793.  4  Bro.  C.  ti.  472.      Vidm  Iro- 
ham  ».  Child,  1  Bro.  C.  C.  9?. 

104.  Parol  evidence  cannot  be  admitted 
to  prove  from  conversations  before  and  at 
the  same  time  of  signing  an  agreement 
for  a  lesise,  that  the  intent  of  the  party 
was  different  from  the  memorandmny 
though  the  same  was  written  by  the  lessee, 
and  the  words  '^  clear  of  all  taxes," 
(which  were  the  subject  of  the  cod versa- 
tton)  were  omitted  in  the  memorandom. 
Ricky.  Jackson  J  H.  1794.  4  Bro.  C.  C. 
514. 

105.  Parol  evidence  is  admissible  on 
the  part  of  an  advanced  son  or  his  heir, 
to  rebut  a  '  claim  of  trust,  though  im- 
proper against  the  legal  operation  of  a 
deed.  Reddington  v.  Reddingiony  E. 
1794.  8  Ridgw.  P.  C.  182.  Taylor  p. 
Taylor,  1  Atk.  387.  Lamplugh  9.  Lamp- 
lugh,  I  P.  W.  111.  S.  P. 

1 06.  The  court  will  not  admit  evidence 
of  conversations  with  the  person  who 
drew  a  will,  to  show  that  the  testatrix 
had  no  other  real  estate.  Standen  r. 
Standeny  T.  1795.  2  Ves.  jun.  589. ;  nor 
parol  evidence  of  an  intention  not  to  re- 
voke a  will.  Caoe  v.  Holford,  E.  1798. 
3  Ves.  650. 

107.  The  court  decreed,  an  increase  of 
certain  provisions  in  testator's  will,  upon 
evidence  of  his  request  to  his  executor 
and  residu.'iry  legatee,  on  whose  promise 
testator  refused  to  make  a  new  will,  say- 
ing, bo  would  leave  it  to  the  executoKs 
generosity.  Barrow  v.  Grenmtghy  T. 
1796.3  Ves.  162. 

108.    Parol    evidence    is    admissible 
upon  a  latent,   hot    not  npoii    a  patent 
ambiguity,  to   rebut    equities    grounded 
upon  presumption,  and  perhaps  to  sap- 
port  the  presumption  to  oust  an  impli*   ■ 
cation,  and  to  expliiin   what  is  parcel  of 
the  premises  granted  or  conveyed.  DryM  '' 
v.  Denisony  T.  1801.  6  Ves.  397.  Baogh 
V.  Road,    1  Ves.  jun,  259.  S.  P.      Vide 
Hinciiliffe  v.    HinchliHe,    3    Ves:    521. 
Blinkhorne  v.  Feast,  1  Ves.  27.    Mascall 
V.  Mascall,'ibid.  323,     Nourse  v.  Finch, 
I  Ves.  jun.  344.Ilornsby  9.  Finch,  2  Ves. 
jun.  72.     Clennet  v.  Lewthwaite,  ibid. 
465.  644. 

109*  By  the  rule  of  law,  independent 
of  the  statute  of  frauds,  parol  evidence 
cannot  be  received,  to  contradict  a  writ- 
ten agreement.  IVooUam  v.  HemyT 
1802.  7  Ves.  219*  Vido  Buxton  v.  Lis- 
ter, 3  Atk.  383. 

1 10.  Parol  evideace  is  admissible  to 
xebut  a  pretumptioo,  witbont  regard  to 


llie   natare  of  it;  as   whether  a  mere 
^casual  conversation  with  a  strangery  or 
between  the  parties  and  upon  the  subject, 
or  ¥^hetherat  the  time  of  the  transaction, 
previous  or  subsequent.     But  those  cir* 
ciimstaoces  are  very  material  with  refer- 
.ence  to   the  weight  and  elBcacy   of  it. 
'  Trimmer  v.  Baynt^  T.  1802.  7  Ves.  508. 
Where  au  executor  is  trustee  of  the  resi* 
due  for  the   next  of  kin,  parol  declara- 
tions   previous   and   subsequent   to   the 
will,  as  well  as  at  the  time,  are  admissi- 
ble ;  but  their  weight  and  efficacy  are  very 
diflerent.     S.  C.     Vide  £ilison  v.  Coak- 
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577-  Pole   V.   Ld.SoiDers,  6  Vei.  309* 
Druce  v.  Denison,  ibid.  S85. 

115.  An  agreement  in  writing  inad* 
missible  as  unstamped,  shall  not  prevent 
parol  evidence,  otherwise  admissible. 
Hierny.  Milly  M.  1606.     13  Ves.  114. 

116.  Parol  evidence  may  be  given  of 
the  circumstances  under  which  a  bond 
or  deed  is  executed.  Shalford  v.  Potocilf 
M.  1S07.  1  Bali  &  Be.  14.  21.  Etvidc 
Johnson  v.  Smith,  1  Ves.  314. 

It  7.  Parol  evidence  against  conJiiiont 
of  sale  by  auction,  is  not  admissible^  nnd 
alterations  in  writing  are  pormitied  witb 
9on,  2  Bro.  C.  C.S07*  3  ,Bro.  C.  C.  6l.  1  } great  jealousy.  Bucknuuter  v.  IlmTap^ 
Ves.  jun.  100.  Debeze  v.  Mann,  2  Bro.  jH.  1807.  13  Ves.  471. 
C.  C.  165.  <     '  I      118.  Parol  evidence  is  not  admisslblo 

111.  A.  by  public  advertisement  ofiered    in  aid  of  a  sf^ocific  performance  upon  the 
lands  to  be  let  for  three  lives  or  31  years,      '     "  .^- .  .•  .. 

and  proposals  having  been  made  by  B. 
and  accepted,  an  agreement  was  exe- 
cuted between  B.  and  the  agent  of  A. 
authorized  to  contract  for  him  for  a  lease 

of  the    Isnds,    in  which  agreement  the 

term  for  which  the  lease,  was  to  be  made 

was  not  mentioned.  A.  is  not  bound  to 

perform   this   contract,    there    being  no 

evidence  in  writing  of  the  term  to  be  de- 
mised, and  there  being   no  reference  in 

the    agreement    to    the    advertisement, 

parol    evidence   cannot   be  received  to 

connect   the  one  with  the.  other,  so  as 

to  ascertain  the  term.     Clinan  v.  Cook, 


sale  of  an  estate  by  auction,  to  explain  by 
declarations  of  the  auctioneer,  an  ambi- 
guity on  the  face,  of  the  particular  by  a 
general  clause  for  a  separate  valuation  of 
the  timber,  and  also  special  provisions  as 
to  the  timber  upon  certain  lots,  the 
agreement  signed  on  the  back  *of  the  par- 
ttcular,  binding  the  purchaser  ^to  a 
strict  fulfilment  of  this  article,"  and  to 
abide  by  the  conditions  and  declarations 
made  at  the  sale.  Higgintan  v.  Clowes^ 
T.  1808.  15  Ves.  516.  Vide  Jenklnsoi^ 
r.  Pepjs,  ci»ed  6  Ves.  330, 

119.  Thoagh  a  paper,  as  the  parti^u- 
I  lar  upon  a  sale  by  auction,  may  by  refer* 


M.    180'4f.     1  Sch.  &  Lef.   22.    But  if  ©nee,  be  engrafted  into  a  contract  withia 


one  written  instrument  refers  to  another 
written  instrument,  parol  evidence  may 
be  admitted  to  show  what  was  the  thing 
so  referred  to.     S.  C.  ibid.  33. 

1 1 V.  Parol  evidence  shall  not  be  ad- 
mitted to  show  the  intention  of  the  tes- 
tator, against  the  construction  upon  the 
fitcc  of  the  will.  Cambridge  v.  Rowty 
M,  180^  3  Ves.  22.  Doyle  v.  Baker, 
M.  1 804.  S  Sch.  &  Lef.  240.  Vide 
Lowfield  9.  Stonehara,  2  Stra.  l26l. 

1 13.  Parol  evidence  may  be  admitted, 
and  will  prevail  against  the  presumption 
that  a  debt  is  ssitisAed  by  a  legacy  of 
greater  amount,  the  will  also  aflbrdiog 
an  inference  in  favour  of  that  presump- 
tion Wallace  v.  P^mfret,  M.  1805. 
11.  Yes.  542. 

114.  LTpon  questions  as  to  the  satis- 
faction of  portions,  parol  evidence  may 
be  admitted.     S.  C.     Et  ride  Hinchlifie 

tiindiliflTe,  3  Ves.   5l6.     Sparkes  v. 


r. 


Cator,    ib.    530.     Trimmer    r.    Bayne, 
7  Ves.  508.  Robinson  ».  Whiiley,9  Ves. 


the  statute  of  frauds,  that  Wftl  not  au- 
thorize the  introduotion  of  parol  evidence 
to  show  what  part  was  read.  S.  tl.  t^. 
523.  Et  vide  firodie  v.  Su  Paul,  1  Ves, 
jun.  326. 

120  Parol  evidence  by  one  witness 
unsupported*' by  any  other  testimony-,  is 
not  sufficient  to  found  a  decree.  Dowioii 
y.^Massey,  M.  1809.  Ball  2s  Be.  234. 
I  121.  Parol  evidence  is  admissible  to 
fortify^  the  presumption  of  a  legacy  being 
redeemed.  Monck  v.  Monck^  li.  1810. 
IBhII  &  Be.  304.  Vide  Uoscwell  v. 
Bennett,  3  Atk.  77.  Pole  v.  Ld.  SomerS| 
6  Ves.  321. 

122.  Legacy  to  A.  if  in  the  testator's 
service  at  the  time  of  his  decease,  parol 
evidence  was  admitted  to  show,  that 
though  she  had  quitted  bis  houso,  she 
continued  and  was  considered  by  him  at 
in  his  service,  and  upon  that  evidenca 
her  legacy  was  established.  Herbert  ▼. 
Rtid/l.  1810.  l6  Ves.  481. 


•*<    . 
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EVIDENCE  m. 
Pearol  or  Ccttaterkl^  where  admiied. 


US.  Th*  existenee  and  execatien  of  a 
B0ttleaieiit,  by  lease  and  release,  may  be 
presamed  from  the  predactien  of  the 
draiby  the  statement  of  them  is  an  ab- 
stract of  the  titloi  and  the  existence  of  a 
lease  for  a  year,  or  other  estates  appear* 
ing  to  have  been  included  in  the  same 

I  Ian  of  settlement.  Ward  v.  OamenMy 
;.  1810.     l7Ves.  134. 

124.  In  a  case  of  doable  portions,  one 
by  settlement,  and  the  other  by  will,  both 
moving  from  the  ftther,  the  qnestion  was, 
whether  parol  evidence  was  admissible 
to  show  an  original  intention  to  substi- 
tute one  proviso  for  another,  or  only 
where  it  is  firs't  offered  against  the  pre- 
•aroption  of  satisfaction :  Held,  that  it  was 
clearly  admissible  to  show  that  the  fether 
was  attthor  of  the  portion,  by  giving  up  an 
interest  and  accepting  a  charge  in  lieu,  on 
tbp  marriage  of  his  son  ;  and  it  was  said, 
^  per  M.  R.,  that  whatever  is  wanting  to 
ahow  a  consideration,  and  from  whom  it 
snoves,  may  be  supplied  by  evidence 
dehors  the  deed,  so  that  it  does  not  con-^ 
tradict  it  Horiopp  V.  Hartoppj  T.  1810. 
17  Ves.  184.  FmIc  S.  C.  more  at  large, 
fosij  lit.  PortiofUy  ii. 

125*  Parol  evidends  will  he  received 
to  prove  the  terms  of  an  agreement  under 
which  possession  has  been  d^livered^  and 
where  money  has  been  expended  in  sub- 
stantial improvements,  for  that  implies 
the  existence  of  an  agreement.  Toole  v. 
Mtdlicoti,  M.  18  Id.  1  Ball  ds  Be.  401. 
404.  Vide  Davis  if.  Hone,  2  Sch.  dJE 
Lof.  341. 

126.  Parol  ei^ence  is  admissible  on 
the  purt  of  a  defendant  resisting  the  spe- 
cific perfornsance  of  an  agreement,'  to 
prove  fraud,  mistake,  and  omission  in 
the  articles,  and  also  to  show  the  situa- 
tion of  the  parties  as  connected  with  it. 
Tlood  v.  Findiapy  M.  1811.  2  Ball  & 
Be.  15.  Vide  Staugroom  tr.  Townseod, 
Marq.  6  Ves.  328.  Clark  o*  Grant,  1 4 
Ves.  519.  Ramsbottom  v.  Gosden,  1  Ves. 
&  B.  165. 

127*  iVol  evidence  is  not  admissible 
to  show  thi^  a  deed  w^s  not  intended  as 
an  executibn  of  4  power,  for  that  would 
go  to  contradict  it,  nor  can  a  deed  in 
writing  be  altered  by  parol  evidence  ;  biit 
the  acts  and  declarations  of  a  testator  at 
the  time  of  his  will,  to  show  what  he  meant 
by  a  particular  expression,  are  admissible 
JO  evidence,  (a)  So  fraud,  in  procuring  a 
deed,  and  the  circumstancos  attending  it, 


may  be  proved  by  parol  eridencOy  bat 
evidence  of  facts  not  put  in  issue  on  Ae 
record,  is  inadmissible. (6)  Blake  ▼•  JRv- 
netf,  M.  1811.  2  Ball  &  Be.  25.  Vida{a) 
Hinchliffe  v.  Hinchliffe,  3  Ves.  516.  Pole 
0.  Ld.  Somers,  6  Ves.  309-  Dmoe  ». 
D«nison,  ibid.  385.  (6)  Smith  9.  Chrk^ 
12  Ves.  477. 

128.  The  parol  evidence  of  sua  attor- 
ney who  drew  a  contract,  is  as  ndnsini- 
ble  to  prove  an  omission  by  mistake  ss 
an  admission  by  fraud.  Ramsb&ifam  r. 
Ooedem,  M.  1812.  1  Ves.  Si  B.  168. 
Vide  Joynes  t>.  Sutham,  3  Atk.  S89. 
Rich  V.  Jackson,  4  Bro.  C.  C.  514.  6 
Ves.  334.  n.  (c) 

129.  There  is  a  distinction  between 
the  admission  of  parol  evidence  to  sup- 
port, or  to  resist  the  specific  porformaoce 
of  a  contract  for  land.  It  is  admiasible 
for  the  latter  purpose,  on  mistake  or  sur- 
prise as  well  as  fraud,  but  not  to  Tuy, 
add  to,  or  explain  the  written  contract. 
Where  the  terms  of  a  contract  are  am- 
biguou^,  as  excluding  or  including  timber^ 
the  purchaser's  bill  for  a  specific  perfonn- 
ance  wasdismissed,  and  he  having  through* 
out  insisted  on  his  construction,  he  was 
not  permitted  to  compel  the  vender  to 
convey  on  the  terms  he  originally  ofiered* 
Cloioes  V.  Jiigpnton,  T.  1813.  1  Ves» 
&  Be.  524.  Vide  lUmsbottom  v.  Got* 
den,  ibid*  1 65. 

130.  Where  hinds  at  or  of  any  parti- 
cular place  are  devised,  parol  or  extrinsic 
evidence  cannot  be*  allowed  to  show  that 
the  testator  included,  or  intended  te  in« 
elude,  other  lands,  not  at  that  place,  far 
such  evidence  is  only  admissible  to  ex* 
plaiq  a  devisor's  intent,  where  amhigoity 
b  raised  by  extrinsic  circumstances,  and 
then  it  would  not  be  allowed  if  the  wilt 
could  have  effect  without  it.  Doe,  d.  Ob- 
endouy  v.  Chichester ^  T.  1816.  4  Dow  P. 
C.  65.  Vide  S.  C.  ante,  tit.  Deviu,  iii* 
and  the  cases  there  referred  to. 

131.  Bill  by  a  rector  for  an  account  of 
tithes.  Defendant  set  up  a  aimoniacal 
contract,  supported  by  evidence  of  a  letter 
alleged  to  have  been  written  by  one  ef 
the  patrons  to  the  plaintiff,  previously  te 
his  admission  to  the  living,  expressi«[ 
the  terms  of  the  .loontrics  which  had 
been  entered  into,  and 'afterwards  the 
letter  was  returned  to  plaintifl^by  whom 
it  was  destroyed.  On  .an  c4>jection  te 
such  evidence  for  want  of  notice  to 'the 
plaintiff  to  produce  the  original  letter  i 


EVIDENCE  m  &  IV.  en 

F€lrol  or  CottaierdI,  ukere  admtted. — Admunam  of  a  FmU^hfimftKtrog/gHhi. 


Held,  that  the  evidence  wai  adousfible^ 
the  depositions  being  sufficient  notice. 
Such  evidence  would  not  have  been  ad- 
Initfed  at  law  without  notice,  because  till 
the  trial,  U  couM  not  be  known  what 
evidence  wuuld  be  offered.  But  even 
there,  notice  n  not  necessary,  in  a 
case  where  the  party  must  l^now  that  the 
contents  oi  a  written  instrument  in  his 
possession  will  come  into  question.  Wood 
▼.  SiriMtmd^  E.  1817*   2  Meriv.  461. 

132.  On  a  bin  fer  performance  of 
s«  agreelneot  by  several  persons  to  enter 
inlo  several  bonds  for  15007.  parol  evi- 
dence  was  admitted,  to  show  that  the 
agreement  was  to  give  a  joint  bend  for 
15001.,  and  qot  separate  bonds  to  that 
aaaounti    Li.  Wm*  Gordon  v.  Hertford^ 


Marq.,  £.  1817.  2  Madd.  10&  VUe 
Clinan  tp,  Ceoke,  1  Sch.  Sc  Lef.  S9* 
Clarke  e.  Grant,  15  Ves.  519«  alluding  to 
Ptomber  s.  Matthews,  1  Bra.  C.  G.  54« 
Ramsbottom  e.  Gosden,  1  Ves.  ds  B.  165* 
133.  A  bill  of  sale  having  been  exe^ 
cuted  by  a  testator,  and  subsequently  de* 
livered  to  A.,  on  a  question  whether  it 
was  intended  as  a  gift*  an  entry  in  the 
testator's  book,  made  between  the  pe- 
riods of  the  execution  and  the  delivery, 
is  admissible  evidence.  Rjfle  v.  HaggtOp 
H.  1820.  1  Jac.  Ss  Walk.  234^ 


For  the  authorities  in  which  parol  evi 
dence  has  been  admitted  to  rebut 
equity  set  up  by  the  plaintiff,  in  the  casa 
of  resulting  trast,  nidepoU^  tk.  IVUit^  iL 


EVIDENCE  IV* 


AdmUtum  of  a  Fact,  how  far  regarded  in  the  Scale  oflkidenee^ 


194.  An  admission  by  a  party  con- 
cerned  in  matters  of  fact,  is  stronger  tbad 
if  they  had  been  determined  by  a  juryi 
a»d  fects  are  as  properly  condnded  by 
admission  as  by  a  trial;  thereforei where 
parties  come  incidentally  before  the 
coort,  and  that  incident  is  admitted,  the 
eosrt  may  determine  it,  and  hold  the 
parties  to  their  admission,  though  the 
eoiurt  cannot  determine  upon  the  probate 
ef  a  will  adversarily ;  and  there  it  no  dif- 
ference between  parties  admitting  things 


proper  to  be  determined  by  tiw  court  to 
which,  the  admission  is  omde,  and  an  ad* 
mission  of  things  cogniiable  in  another 
court,  for  both  are  equally  botmd,  8h^ 
JUld  V.  Daekeu  of  Bmek9^  M»  17S9*  I 
Atk«63a 

135.'  The  adnteioDora  debt  ebtaiAel 
by  fraud  or  force  wUl  not  be  set  aside  am 
motion,  but  it  may  be  a  ground  for  a  ne«r 
bill,  though  the  former  soit  be  depending. 
Townsmd  v.  Low/Ud,  T.  1747*  I  Vns. 
35. 


EVIDENCE  V. 


JBoto  far  and  pn  what  Cases  ParKamentary  fawmaU^  or  the  Proceeding  of  ^ 
the  Court  of  Chancery^  are  received  as  Evidence  in  Courts  ofLaw^ 


1S&  Coke  considered  Parliamentary 
Journals  entitled  to  the  authority  of 
records,  and  he  has  referred  us  (in  4  Inst. 
2^S  to  the  Stat.  6  Hen,  8*  c  1&  which 
pronibits  the  absence  of  any  of  the  mem- 
bers without  license  entered  of  record  in 
the  clerk's  book.  The  general  opinion, 
however,  now  is,  that  the  house  itself  not 
being  a  court  of  record,  none  of  its  pro- 
ceedings  are   S0|   and  though  formerly 


copies  of  nothing  short,  of  records  couUL^ 
be  received  as  evidence  of  the  originals, 
yet  now,  copies  from  the  books  of  either 
house,  examii^ed  with  originalsi  am 
equally  receiveid  as  evidence  of  the  pr<^ 
ceedings  of  the  house.  Jones  v.  Randal, 
H.  1774.  Cowp.  17.  Bex  v.  Ld.  Oeorge 
Gordon^ n%U  Doug.  369.  (390.) ;  though 
ii^  cases  where  either  house  merely  comes 
to  resolutions  es  a^  foundation  for  other 
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EVIDENCE  V. 


ParlxamtntaryJMrnaU and  Chancery Procudingfy  where Eoidenu  inCourUofLaw* 

husbaud  had  been  compelled  to  aoswer, 
be  would  Dot  take  upon  himself  to  orer- 
throw  the  coascant  practice,  but  he  said 


proceedings,  these  resolutions  are  no  evi 
dence  of  the  truth  of  the  fact  resolved. 
Peake's  £vid.  53.  Therefore,  in  the  case 
of  Titus  Gates,  l685.  4  State  Tr.  39. 
the  resolution  of  the  two  houses  as  to  the 
existence  of  the  popish  plot  was  held  to 
be  no  evidehce,  in  a  court  of  justice,  of 
the  truth  of  that  fact.  And  iu  Rex*  v. 
Sfockddey  M.  1790.  Peake's  lilvid.  53. 
wkere  the  Commons  had  resolved  that  a 
pttbltcation  was  a  libel  on  the  house,  and 
IQ  Rt%  V.  Reeves  J  T.  1796.  ibid,  that  it 
was  a  libel  on  the  constitution,  and  the 
Att.  Gen.  was  ordered  to  prosecute; 
Ibe  jury  were  nevertheless  directed  to 
consider  the  intention  of  the  defendants, 
and  both  parties  were  acquitted. 

137*  Proceedings  in  Chancery  arc  not 
records  or  memorials  of  the  laws  of  Eng-* 
land,  for  the  Chancellor  proceeds  secuit* 
dum  mquum  et  banutn,  and  is  not  bound 
*to  proceed  secundum  leges  et  consuetU' 
dines.     Bull.  N.  P.  235. 

138.  The  bill,  when  further  proceed- 
ings were  had  upon  it,  was  formerly  con- 
sidered hs  evidence  against  plaintiflf  of 
the  facts  stated  in  it.  Snow  ▼.  Philips, 
1664.  1  Sid.  220.  But  now  tlie  courts 
consider  the  allegations  as  mere  sugges- 
tions to  extort  an  answer  from  defendant, 
find  bold  It  is  only  evidence  to  show  that 
such  a  bill  was  filed,  or  to  prove  such 
facts  as  are  the  subject  of  reputation  and 
hearsay  evidence,  such  as  plaintiff's  pe- 
digree, &c.  Bower  man  v.  8yhoum, 
M.  1797.  7  T.  R.  2. 

1 39*  The  answer  of  the  defend&nt  upon 
oath,  is  undoubtedly  evidence  against 
bim,  for  tf  the  admission  of  a  man  be  re- 
ceived in  proof  of  a  fact  against  him, 
much  more  ought  that  confession  which 
he  made  on  oath ;  but  being  considered 
as  a  confession  only,  it  is  not  admitted  in 
9ny  case  where  a  confession  would  not 
be  evidence*  Antm,  Godb.  326.  Where- 
fore the  answer  of  an  infant  by  his  guar- 
dian, who  is  sworn  to  it,  is  not  evidence 
agaiust  his  rights.  Ecdeston  v.  Speke,  or 
Jretty,  1689.  Cnrth.  79* :  and  doubts  were 
entertained  in  Wrottesley  v.  Bendish, 
1733.  3  P.  W.  235.  how  far  a/eme  covert 
should  be  prejudiced  by  her  answer,  for 
in  that  case,  upon  'the  question  whether 
the  wife  should  answer  jointly  with  her 
husband  or  not,  Ld.  Ch.  Talbot  said  he 
would  not  give  an3l9fopinion,  whether  the 
answer  might  be  read  against  the  wife 
when  discoverte  or  not;  but  as  in  all 
times  thentofoio  the  wife,  as  well  as  the 


he  would  not  compel  her  to  aniwer  any 
thing  which  might  subject  her  to  a  f«N-- 
feiture,  though  the  husband  submitted  to 
answer. 

-  140.  The  consequence  arising  from  tiie 
answer  being  considered  as  an  adu>L»sioo 
only,  is,  that  the  objection  of  iu  being  ret 
inter  alias  acta  does  not  apply  as  in  case 
of  other  legal  proceedings  ;  therefore,  in 
an  action  against  B.  the  answer  of  A.  his 
partner,  to  a  bill  filed  agaiait  him  by 
other  creditors,  was  admitted  as  evi- 
dence of  the  facts  stated  in  it*  Grant  v. 
Jackson,  M.  1794.  Peake's  N.  P.  203* 
So  was  the  voluntary  affidavit  of  one  man 
who  was  jointly  interested  with  aootber 
in  an  action  brought  against  them  both. 
Vicary's  Ca.  Gilb.  Ev.  57. 

141.  The  reason  on  which  the  rale 
was  established,  ^  that  a  copy  of  <he 
whole  judgment,  and  not  a  partial  ex- 
tract of  it,  must  be  prpduced  to  the  jiiry/^ 
applies  equally  to  proceedings  in  equity, 
and  indeed  every  other  written  instro- 
9ient.  Brockman^s  Co.  1701.  Gilb.  Ev. 
51. 

142.  At  law,  a  defendant  is  entitled  to 
have  his  whole  answer  read  ;  and  so  far 
was  this  rule  carried  in  E.  of  Bath  v. 
Battersea,  1694.  5  Mod.  10.  that  where 
defendant  had  answered,  and  on  excep- 
tions he  put  in  a  second  answer,  he  was 
allowed  to  read  that,  v^  explanation  of 
the  general  terms  of  the  first  answer  on 
an  information  for  perjury.  Rex  v.  Carr^ 
T.  1669.  1  Sid.  418.  When,  therefore, 
an  answer  is  read,  the  parly  prodociug  it 
makes  the  whole  of  it  evidence  fur  defen- 
dant, of  the  facts  statecfin  it,  yet  not  so 
conclusive  but  that  plaintiff  may  contra* 
diet  it  by  other  evidence,  or  the  juiy 
may,  from  the  result  of  the  whole,  draw 
their  own  conclusion,  as  to  their  belief 
or  disbelief  of  the  matters  therein  con- 
tained. Vide' Bermon  v.  Woodbridge^  T. 
1781.  Dojg.  758.  (788.) 

143.  A  diflerent  rule,  however,  prevaib 
in  courts  of  equity,  for  there  the  plaintiff 
may  select  a  particular  admission,  and 
when  that  is  read,  defendant  is  obliged 
to  prove  the  other  facts  stated  in  bis 
answer  by  other  evidence.  Thus,  where 
to  a  bill  by  creditors  against  an  executor 
for  an  account,  the  executor  answered 
that  1100/.  was  deposited  in  his  hands 
by  the  testator^  and  that  afterwntds  lie 
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gave  m  testator  a  bond  for  1000^.|  by 
whom  1007.  was  presepted  to  him  for 
his  trouble  in  making  up  the  accounts, 
and  in  testator's  general  concernS|  no 
<|ther  evidence  appeared  that  testator 
bad  deposited  llOO/.  in  his  executor^s 
faattdsy  and  it  was  beld^  that  what  was 
confessed  by  the  answer)  when  it  was  put 
in  issue^  need  not  be  proved  by  plaintiff, 
but  that  defendant  should  make  out  by 
proofs,  what  he  insisted  on  by  way  of 
avoidance.  This  Was  held,  however, 
under  this  distinction,  that  when  defen- 
dant admitted  a  fact,  and  insisted  on  a 
distinct  fact  by  way  of  avoidance,  then 
be  ought  to  prove  the  matter  in  his  de^ 
fence,  because  he  may  have  admitted  it 
firon  apprehension  that  it  might  have 
been  proved,  and  therefore  such  admis- 
sion ought  not  to  profit  him  ;  but  if  it 
bad  been  one  fact,  as  if  defendant  had 
'said  the  testator  bad  given  him  100/.,  it 
ought  to  be  allowed  unless  disproved, 
for  nothing  of  the  fact,  charged  is  admit- 
tedy  and  pTaintiiT  may  disprove  the  wliole 
fact,  as  sworn,  if  he  can,  and  upon  its 
being  urged  that  the  probability  was  on 
defendant's  side,  Ld«  Copper  said  there 
was  some  presumption  in  that,  but  not 
anough  to  carry  so  large  a  sum,  without 
better  attestation.  Anon.  H.  ir07*  ^i'h. 
Evid.  52.  Vide  auUm  Peake's  Cvid.  56. 
in  notis* 

144.  An  answer  however  may  in  one 
instance  be  read,  without  making  the 
whole  evidence,  as*  where  a  j>erson  offer- 
ed as  a  witness,  has  by  his  answer  ^own 
himself  interested  in  the  event  of  the 
cause,  there  that  part  of  his  answer 
which  is  read,  in  order  to  reject  his  tes- 
timony, does  not  entitle  him  to  hs^ve  any 
other  part  read,  for  that  would  be  to  de- 
feat the  purpose  for  which  it  was  pro- 
duced, and  he  would  be  giving  his  testi- 
mony, when  by  his  own  answer  it  appear- 
ed that  he  was  an  inadmissible  witness. 
Sparin  v.  Drax,  M.  1676.  Bull.  N.  P. 
238. 

145.  The  distinction  at  law  and  in 
equity,  as  to  reading  an  answer,  is  this 
(said  Ld.  Eldon,)  At  law,  if  an  answer 
is  proposed  to  be  read  in  evidence,  the 
whole  must  be  read,  though  there  were 
declarations  of  Judges  that  there  is  no 
reason  for  rekding  the  whole  ;  and  his 
Lordship  said,  it  has  often  occurred  In 
him,  to  consider,  wheth«^,  in  directing  is- 
sues, the  court  should  not  attend  nsore 
to  its  own  rules  of  0Vlri«|)ce,  by  which 
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the  effect  of  the  depositions  is  contrasted 
with  the  answer  read  for  the  plaintifll 
whether  the  practice  of  sending  issues  <if 
fact  to  courts  of  law,  proceeding  by 
a  rule  perfectly  diffeient,  without  any 
direction  oil  that  head,  n  auife  whole* 
somOk  Bis  Lordship  said,  it  bad  often 
been  contended  by  him  (amongst  others^ 
but  never  effectually,  that,  as  on  tho 
trial  of  an  issqe  or  an  action,  the  answer 
can  bd  so  treated  at  law ;  th^  court,  if  it 
had  to  determine  on  facts  without  send- 
ing the  case  to  law,  will  depart  from  its 
own  rules,  as  to  what  is,  or  Is  not  to  be 
attended  to  in  contrasting  the  evidence 
wKh  the  finswer  read  for  the  plaintiff  f 
and  a  great  delicacy  has  always  prevailed 
in  permitting  an  answer  to  be  read  fen* 
the  purpose  of  showing  by  argument  that 
it  is  not  to  be  believed.  The  answer  can 
bo  read  only  as  evidence,  for  t)ie  pur<* 
pose  of  being  contrasted  with  the  evi- 
dence of  one  or  more  witnesses  ;  and  his 
Lordship  doubted  whether  it  was  possi* 
ble  to  permit  a  party  to  read  the  answer, 
as  that  on  which  he  relies,  not  because 
he  believes,  but  because  he  discredits  it ; 
that,  his  Lordship  said,  was  not  the  usual 
course  of  propeedinr.  Savage  v.  Brock" 
sappy  M.  1811.  18  Yes.  33^ 

146.  An  affidavit  made  by  a  man  in 
the  course  of  a  cause  is  analogous  to  an 
answer.  Brockman^s  Ca.  1701*  Oilb\ 
Evid.  52.  But  a  voluntary  affidavit  not 
made  in  the  course  of  a  judicial  proceed* 
ing,  as  one  made  by  the  vendor  of  an  es« 
tate  before  a  master,  to  ^how  that  the 
estate  was  free  from  inctimbrances,  must 
be  proved  to  be  sworn.  5inf/&  v.  Goodier^ 
M.  1683.  3  Mod.  36.  Whereas,  an  an* 
swer  on  oath,  is  taken  in  all  civil  cases  to 
have  been  sworn,  without  further  proof 
than  copies  of  the  proceedings  in  the 
cause ;  (Gilb.  Ev.  57*)  and  even  on  an  in* 
dictment  for  perjury,  proof  of  the  hand* 
writing  of  the  master  before  whom  it  was 
sworn,  and  of  the  defendaoi  himself,  ha.« 
been  held  sufficient  evidence  of  the  ad- 
ministration of  the  oath.  Rex  v.  Morris^ 
T.  t76l.  2  Burr.  1189. 

147*  Depusiitons  are  not  received  as 
an  admission  of  the  party,  like  an  answer  i 
bm  as  the  next  best  evidence  in  the  room, 
of  what  his  adversary  has  been '  deprived 
of;  therefore,  though  the  deposition  of  a 
witness  may  be  read,  when  he  is  dead, 
or  cannot  be  found  on  the  most  diligent 
search,  {Benson  v«  Oline^  1720.  2  Stra. 
920,)  yet  not  so  while  he  is  living;  and  to 
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be  found  for  any  other  purpose  than  to  T  Hard.  472.)  as  in  case  of  bankruptcy,  for 
coufront  and  contradict  him.   TUly^i  Ca.   instance,  where  by  stat.  5  Geo.   2.  c  SQ^ 


M.  1704.  Salk.  286.  Et  vide  Buker  v, 
Ld.  Farfax,  T.  1717.  2  Stra.  lOl.  How- 
exer,  wh)»re  a  witness  who  had  been  exa- 
mined to  an  account  in  Cliancery,  and 
aAorwards  became  blind,  his  deposition 
was  allowed  to  be  read  at  law,  he  being 
produced  to  support  it  by  parol  evidence. 
Kingsman  v.  Crookt,  £.  1706.  2  Ld. 
Raym.  1166. 

148.  Though  it  be  true  that  i&  prirate 
Qxaminatiou  is  not  quite  so  satisfactory 
as  a  public  one,  yet  still  a  deposition  is 
the  repsentatioD  of  the  party  on  oath, 
and  he  may  be  cross-examined,  for  the 
commissioners  are  not  confined  to  the 
strict  wards  of  the  interrogatories,  but 
they  are  bound  to  use  all  means  to  get  at 
the  truth.  PeatocVs  Ca.  l6ll.  9  Co.  70. 

149.  The  evidence  of  a  witness  on  a 
former  trial  between  the  same  parties, 
may,  after  bis  death,  be  read  in  a  civil  ac- 
iion  upon  producing  the  postea.  Coker 
V.  Farewell,  H.  1729.  2  P.  W.  563.  8ed 
secus  in  a  criminal  prosecution.  Sir 
John  Fenwick's  Ca.  4  State  Tr.  265. 

150.  When  witnesses  reside  abroad, 
or  are  about  to  quit  the  kingdom,  or 
there  is  reason  to  apprehend  their  deaths, 
their  depositions  may  be  taken  in  a 
cause  by  consent  of  the  parties,  or  under 
the  direction  of  the  court,  on  a  bill  to  be 
filed  for  that  purpose.  And  where  the 
ca<>8e  of  action  arises  in  India,  the  depo- 
sit  ions  of  witnesses  may  be  taken  there 
and  read  in  England,  under  the  direc- 
ti  »ns  of  stat.  13  Geo.  3,  c.  63.  s.  44.  which 
h ««»  made  such  a  provision  in  civil  suits. 
Vide  Francisco  v.  Gilntorcy  M.  1797 
1  Bos.  &  Pul).  177.  But  in  these  casus 
of  secondary  evidence,  the  parly  must  be 
p  opared  to  show  that  he  is  not  capable 
o^  giving  better  ;  as  where  a  witness  was 
usually  resident  in  Eugland,  or  was  ex- 
amined there,  proof  must  be  given  that 
he  is  out  of  the  jurisdiction  at  the  time 
his  deposition  is  offered  in  evidence. 
Anoi,  E.  1701.  Salk.  691. 

151.  The  rule,  that   a  verdict  cannot 
,  be  given  in  evidence,  against  a  man  who 

IS  not  a  party  to  the  cause,  applies  equally 
to  depositions,  which  nre,  as  to  strangers 
mere  ex  porU  examinations,  and  there- 
fore they  cannot  be  admitted  against  him, 
unless  in  cases  where  the  legislature  has 
anade  them  evidence  against  all  persons  ; 
{Ru(ktcortk  v.  Lady  Pcmbrohe,  H,  1GG8. 


it  is  enacted,  that  **  all  commissions  and 
depositions,  or  any  part  of  such  deposi- 
tions, may,  on  petition  to  the  Ld.  Ch. 
be  entered  on  record,  and  in  case  of 
the  death  of  the  witnesses  proving  cha 
bankruptcy,  or  in  case  the  continiissioai 
or  any  of  the  proceedings  tinder  the 
same,  shall  be  lost  or  mislaid,  a  true  copy 
signed  and  attested,  as  therein  is  direct- 
ed, shall  and  may  on  all  occasions  be 
given  in  evidence.''  If  therefore  a  cosh 
mission  issue,  and  a  witness  prove  an  act 
of  bankruptcy  on  a  particular  day,  and 
die,  his  deposition,  when  enrolled,  may 
be  given  in  evidence  to  prove  the  act  if 
bankruptcy,  and  the  time  it  was  eommic- 
ted,  against  any  person  whomsoever; 
and  therefore  if  a  creditor  of  the  bank- 
rupt levy  execution  against  his  goods  af- 
ter that  day,  the  deposition  so  proved 
will  overturn  it.  Janson  v.  WillsoHy  M. 
1779.  Doug.  244.  (256.) 

l52.  As  to  all  equity  proceedings,  it  is 
a  general  role,  that  in  order  to  give  any 
interlocutory  matter  in  evidence,  a  foun- 
dation must  be  laid  by  proving  all  its 
former  stages.  Roch  v,  Rix,  Gilb.  £▼. 
56.  As  the  bill  to  make  way  for  the 
answer,  the  bill  and  answer,  or  the  de- 
fendant's contempt  for    the  depositions, 

&c.  {Piercy  ▼, ^  M.  1681.  T.  Jow 

164.  Gilb.  £v.  65.)  otherwise  ihe  whole 
bearing  of  the  evidence  would  not  ap- 
pear, neither  would  the  court  see  that 
the  proceeding  was  regular  ;  in  whicb 
case  the  answer,  and  depositions  would 
have  onU  the  eflect  of  a  mere  voloniarj 
affidavit  and  which;  if  made  by  a 
stranger,  could  not  be  received  in  evi- 
dence, as  the  party  would  be  deprivf'd  of 
his  cross-examination,  and  if  made  by 
the  party  himself,  then  only  as  be- 
fore-mentioned. Anan.  E.  1655.  Sty. 
446.  Further,  if  plaintiff's  bill  be  dis- 
missed for  irregularity,  as  where  a  de- 
visee revives  the  suit  of  his  devisor,  and 
several  depositions  are  taken,  and  then 
the  cause  on  hearing  is  dismissed,  be- 
cause a  devisee  claiming  as  a  purchaser, 
and  not  by  representation,  cannot  revive, 
then  the  depositions  cannot  be  read  in 
any  other  cause,  for  there  was  no  cause 
regularly  before  the  court.  Bactkavsc 
V.  Middleion,  T.  1670.  1  Ch.  Ca.  173. 
But  if  a  cause  was  once  regularly  before 
tbe  court,  though  the  bill  be  dismissed  by 
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)he  depositions  will  be  9Yideiic®*     Smith 
y,  Ytal^  1700.  1  Ld.  (layoi.  735. 

153.  The  rule,  that  a  judgment,  when 
destr6yed|  may  be  proved  by  secondary 
^yidence)  applies  equally  to  every  sort  uf 
«vi()eoce.  Roch  v.  Rix,  supra.  Ct  vide 
Sarclaft  Ca.  H.  1698.  5  Mod.  21 1. 
Therefore,  where  it  appeared  from  the 
evidence  of  the  proper  officer  that  the  of- 
fice hsd  been  searched,  and  that  the  bill 
could  not  be  found,  the  answer  alone  was 
perqiHted  to  be  read'  Blower  v.  Ketch- 
morty  E.  1666.  2  Keb.  31.  So,  ancient 
depositions .  have  been  received  as  evi* 
dence  without  bill  or  answer,  but  to  en- 
title a  party  to  deviate  so  much  from  the 
^eqeral  rule,  he  ought  to  show  great 
length  of  tifoe,  or  some  other  reasonable 
evidence,  to  show  that  the  bill  had  once 
been  there,  and  to  account  for  its  less. 
Peake's  Ev.  67»  68. 

154.  A  decree  in  equity  being  equal 
to  a  judgment  at  law,  is  governed  by  the 
flame  rules,  and  is  only  evidence  against 
parties  to  the  suit,  or  claimants  under 
them,  where  it  respects  private  ques- 
tions ;  but  in  public  cases  it  is  evidence 
against  all  persons  standing  in  the  same, 
situation  as  the  parties  to  the  suit.  Can 
of  Manchester  MUlsj  E.  1761.  Doug.  222. 
note  13.  A  decree,  however,  cannot  be 
tend,  in  evidence  of  its  own  contents, 
while  it  remains  on  paper,  without  also 
|»roving  copies  of  the  bill  and  answer, 
ualess  they  are  stated  in  it  at  full  length ; 


bot  when  the  deace  has  been  exempli-  JBcrito/,  M.  1805.    11  Ves.  557. 


rolled,  it  is  evidence  of  itself.  Ld.  Iha-^ 
net  V.  Pattrson,  E.  1739.  Bull.  N.  P. 
235«  And  in  the  latter  case,  the  oppo- 
site party  may  show  that  the  point  in 
issue  in  that  suit  difiered  from  that  be- 
fore the  court ;  yet  in  Wheeler  v.  Louth, 
1711.  Com.  Dig.  tit.  Evidence^  c.  1.  7Ve* 
vorj  C.  J.Jield  it  sufficient,  if  the  bill  and 
answer  were  recited  in  the  decretal  or- 
der ;  but  if  only  so  much  be  recited  as  ia 
necessary  to  introduce  the  decretal  part, 
the  bill  and  answer  must  be  proved.  Le 
Caux  V.  Eden^  H.  178 J .  Doug.  579'(601.) 
Doubts,  however^  have  existed,  whether 
the  decree'  under  seal,  which  does  not 
state  the  bill  and  answer,  can  be  read 
without  evidence  of  those  proceedings. 
Vide  Trowdl  v.  Castie,  £.  l66l.  1  Keb« 
21. 

155.  Upon  petition  in  this  case,  the 
Ld.  Ch.  ordered  the  proceedings  under  a 
commission  ef  bankrupt,  which  had  bec^n 
superseded,  to  be  produced  at  the  hear- 
ing of  a  cause  in  the  court  of  Chancery 
in  Ireland,  not  as  a  matter  of  course,  but 
with  a  view  to  extract  evidence  from  the 
bankrupt's  examination;  and  Ld«  Ch» 
said,  where  papers  are  of  record  in  an- 
other court  of  justice,  this  court  says,  if 
they  would  be  evidence,  they  must  be 
used  at  the  hearing,  saving  all  just  e%^ 
ceptiona,  but  in  that  instance  the  deter* 
mination  ia  upon  the  production  in  thia 
court  of  papers,  for  which  the  party  can 
apply  to  the  other  court,  dejure*  £z{i« 


EXCHANGE 


1.  In  exchange  of  estates,  it  is  net 
dw  if  there  is  an  alienation  by  one  of 
tbe  parties,  and  an  eviction,  that  the  heir 
ft  law  or  alienee  should  enter.  Coventry 
w^  Coventry,  T.  1749.  2  Atk.  366. 369- 

S.  Where,  in  the  case  of  exchange, 
there  was  ne  title  to  the  lands  Uken  in 
ejcchange,  and  by  arrangement,  or  by 
eviction,  the  lands  conveyed  in  exchange 
irer«  MStorid;  Ibois  foA4»  w^ch  tr$re 


conveyed  after  testator's  will,  continuing 
under  the  effect  of  that  conveyance,  at 
the  death  of  the  devisor  and  long  after, 
shall  pass  by  his  will,  in  consequence  of 
the  circumstances  undping  the  arrange* 
ment,  but  no  case  has  been  decided,  that, 
on  account  of  the  nature  of  an  exchange, 
if  it  is  not  undone  till  after  the  death  of 
the  deviser,  it  is  not  a  revocation  of  the 
wilL    Tbe  difference  between  disseisin 
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and  exchange  is,  that  the  former  is  doi 
the  act  of  the  party,  for  it  is  ugainst  his 
^iili  .but  exchange  is  an  act  of  his  own 
wiU|  and  the  right  of  entry,  matter  of  his 
own  choice.  There  is  another  difTerepce 
as  to  what  may  influence  his  choice,  for, 
in  disseisin,  be  loses,  without  getting  any 
thing  in  lieu,  as  he  does  by  an  exchange 
upon  an  implied  condition  certainly  for  a 
right  of  entry,  in  case  of  eviction,  if  he 
thinks  proper  ;  but  there  may  be  many 
cases  in  which  he  may  not  think  proper 
to  exercise  that  right.  Suppose,  after 
the  exchange,  a  rich  mine  were  disco* 
Tered  on  the  estate,  to  which  a  good  title 
could  not  be  made,  and  by  the  profits  of 
that  mine,  more  might  be  made  in  ooe 
year  than  the  value.  Suppose  an  evic- 
tion by  a  third  person,  and  the  other 
partjr  Having  a  good  title  to  the  lands,  he  I 


took  an  exchange,  desires  to 
again,  and  to  have  an  acconnt  of  ibo  pro- 
fits of  the  mine,  he  may  say  he  is  satisnad, 
and  refuse  to  exercbe  the  right  of  eatiy. 
Ati.  Gen.  v.  Vigors,  £.  1803.  8  Ves. 
281. 

3.  A  power  of  exchange  does  not  in- 
clude a  power  of  sale.  A^Quum  v.  F«r- 
quhery  T.  1 805.  1 1  Ves.  473.  Nor  can 
a  power  to  exchange  be  executed  by  a 
partition,  (ut  semb.)  for,  until  there  kat 
been  a  partition,  there  cannot  be  an  ex- 
change.    S.  C.  ibid*  47& 

4.  where  plaintiff's  bill  alleged  an 
agreement  for  an  exchange,  which  was 
in,  part  performed  by  his  having  parchas- 
ed  an  estate  for  that  purpose,  the  court 
will  restrain  defendant  from  selliof  until 
answer.  OarHt  v.  Mara,  of  BttetimghoB^ 
M.  1814«    3  Ves.  &  B.  16g. 


EXCOMMUNICATO  CAPIENDO. 


1.  Motion  to  supersede  the  writ  of  es- 
comnnmieaio  capiendo^  1st,  for  want  of 
addition,  and  2d]y,  because  it  was  not 
said,  that  defendant  was  commorant  in  the 
diocese.-  Both  exceptions  were  disal- 
lowed. But  the  court  thoueht  that  after 
the  writ  had  issued  out  of  Chancery,  and 
then  been  brought  into  B.  R.  and  there 
delivered  to  the  sheriff,  but  not  actually 
returned  into  B.  R. ;  the  court,  on  plain 
error  appearing,  may  supersede  or  quash 
it.  Rez  V.  Burrardy  E.  1718.  1  P.  W. 
435.  VidB  Trebec  v.  Keith,  2  Atk.  498. 
Exp.  Little,  3  Atk.  479. 

2.  One  that  had  been  a  prisoner  in 
Newnte  for  debt,  but  since  removed  to 
the  rieet,  was  escommunicated.  The 
court  of  Chancery  will  not  direct  the  cor- 
sitor  to  make  out  a  writ  of  oxcom*  cap, 
to  the  warden  of  the  Fleet,  for  it  is  a 
viscpuntiel  writ,  but  the  writ  may  be  di- 
rected to  the  sheriff,  who  may  return  non 
s^  inventusj  and  on  this  return  B.  R.  may 
grant  an  habeas  eorpusj  and  thereupon 
charge  him  with  an  exeom.  cap. — Sifud- 
wicke's  Ca.  T.  1730.    3  P.  W.  53. 

8.  K.  was  cited  to  the  Bp.  of  London's 
courts  for  oflcintiDg  as  a  deifyman  with* 


out  license  in  a  chapel  of  ease :.  ani 
being  for  40  days  denounced  excemmnai- 
tfate  for  contempt,  upon  the  bishop's 
certificate,  a  signifuuii  issued  in  Chan- 
cery.*-Upen  a  motion  to  quash  the  writ 
of  signif.y  Ld.  Hardwicke  over-ruled  all 
the  exceptions,  and  held,  that  there  was 
sufilcieut  to  warrant  a  writ  of  ezeeai.  cap. 
Dr.  Tkebee  v.  XetM,  H.  1742,  2  AtL 
498.  Vide  Cxp.  Little,  3  Atk.  479. 

4.  A  man  nuiy  be  resident  in  one  die- 
cese,  and  come  into  another  to  commit 
the  offence  charged  upon  him  in  the  dg* 
nijicavit.  This,  for  tne  purpose  of  being 
cited,  is  a  sufficient  residence,  and  he 
may  be  prosecuted  in  the  diocese  where 
the  offence  was  committed*  '  S.  C. 

5.  The  court  cannot  do  any  thing  after 
an  eieom.  cap.  is  returnable,  for  B»  R. 
has  the  cognisance)  and  that  court  can 
compel  the  sheriff  to  return  it,  and  the 
application  to  quash  it  must  be  there; 
but  if  the  writ  issued  in  vacaUon,  and  is 
not  returnable,  equity  will  relieve  by  dis- 
charging defendant  out  of  custody.  Exp. 
lAtUe,  E.  1747. 3  Atk.  479*  Vide  Bar- 
lew  V.  Collins,  1  P.  W.  436.  Tin  n.) 

6  An  eiecutris  in  custooyi  nnder  t 
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vrrit  ofexcom.  tap.j  for  not  appeariog  to 
Si  cUatioo  by  a  creditur,  to  exhibit  an  in* 
veotory,  moved  for  a  tupermdeoMf  dis^ 
poting  the  debt  upon  e<)ititablo  grooods, 
iMit  the  motion  was  refuted^  as  teoding 
Co  destroy  the  jurisdiction  of  the  ecclesf- 
tical  court.    lUz  V.  Blaich,  M.  1799. 


5  Ves.  MS.  No  prehibitioii  before  ap» 
pearance.  Transer  v.  Watson,  1  Salk.  35. 
7.  lo  order  to  obtaiu  a  writ  to  absolve 
a  person  unlawfully  excommunicated,  no- 
tice must  be  given  to  the  complainant  ia 
the  spiritual  court.  Boraine's  Co.  M« 
1809.    i6Ves.  346. 


EXECUTION. 


1.  Of  executions  there  are  seven  soru 
only ;  1st.  Upon  a  Statute  Merchant;  2d. 
On  a  Statute  Staple,  (in  both  these  it  is 
against  the  body,  lands,  and  goods,  and 
the  creditor  holds  the  lands  till  he  is  sa- 
tisfied, but  his  interest  in  them  is  only 
a  chattel ;)  3d.  Upon  a  Reeognizanct, 
against  body,  lands  and  goods ;  4th.  On 
an  iS/«^'^,  apinst  lands  and  goods,  here 
too  the  creditor  holds  the  lands  till  he  is 
satisfied,  but  in  the  third  sort  the  sherifi* 
must  levy ;  5th.  Upon  a  Capias  adsatU- 
faciendum  against  the  body  only;   6th. 

Upon  a  Fieri  PadoM  against  the  goods 
only  s  and  7th.  Upon  a  Ijtvari  against  the 
profits  of  the  land,  and  this  is  the  old 
common  law  execution.  Diet,  per  Ldf* 
ford,  C.  in  Ayimer  v,  Bellew,  Vem.  & 
dcriv.  26. 

2.  Where  the  bailifis  who  levied  an 
execution,  for  breach  of  an  injunction, 
found  money  in  the  boose,  and  carried 
it  away,  the  party  at  whose  suit  the  exe- 
cution issued,  was  decreed  to  make  satis- 
faction. Ckildeme  v»  Saxby,  M.  1683. 
1  Vern.  207. 

3.  By  marriage  articles,  the  household 
goods,  plate,  &c.  of  the  wife,  were  vested 
in  trustees,  to  the  use  of  the  husband  and 
wife  for  their  lives,  and  vesting  the  abso- 
lute property  in  the  survivor.  A.  ^ot 
judgment  against  the  husband,  and  levied 
execution  on  these  goods,  and  the  sheriff 
being  indemnified,  returned  nuUa  6efiii, 
on  which  A.  brought  his  action  against 
the  sheriff,  and  recovered.  Then  B.  obr 
tained  a  judgment,  and  the  same  pro- 
ceedings were  had.  Upon  this  the  wife's 
trustees  brought  their  bill  for  relief,  but 
the  court  refiued  it,  the  property  of  the 
goods  being  ia  them  at  law  only.    In 


trover,  the^  property  of  goods  vests  in  de- 
fendant, against  whom  damages  may  be 
recovered  ;  but  where,  upon  ^Ji.fa.  the 
sheriff  returns  nutta  bona,  and  an  action 
is  brought  against  him  for  a  false  return^ 
and  a  recovery  is  had  against  him,  the' 
property  of  the  goods  is  not  vested  in 
him,  but  they  are  liable  to  any  other  exe- 
cution. Underwood  v.  Mordaunt,  Mv 
1691.     2  Vern.  238. 

4.  A  term  in  possession  of  the  husband 
in  right  of  his  wife,  may  be  sold  u  n  der 
fi.fa.  Miles  r.  Williams,  T,  n  14.  I 
P.  W.  268. 

5.  A  bankrupt  was  taken  in  execution, 
pending  the  reference  of  his  certificate^  to 
the  Judges,  yet  the  court  will  not  dis- 
charge him,  but  put  him  to  his  enUiia 
Qutrda.  Exp. '  Ooodmin,  T.  17x5.  2 
Vern.  697. 

6.  Plaintiff  got  iudgmeot  in  the  Petty 
Bag,  after  which  he  was  stopped  by  an 
iniunction.  The  year  and  day  passed. 
Plaintiff,  though  hindered  by  the  injunc- 
tion, cannot  sue  out  execution  without 
scire  facias.  Hodson  v.  E.  of  Warring- 
ton, H.  1729.  3  P.  W.  36.  Vide  Booth 
t.  Booth,  Salk.  322. 

7.  In  an  injunction,  the  words,  i^rade- 
fectu  pladti,  ^e.  are  intended  of  an  issua- 
ble plea,  and  the  words  judroifai  tnUrare^ 
are  intended  of  a  final  judgment ;  then^ 
fore,  if  defendant  be  in  execution,  and 
pleads  fiene  administramt,  and  plaintiff 
at  law  entered  judgment  de  bonis  testa- 
torts  cum  acciderent,  he  may  proceed  to  a 
scire fadaSyXo  enquire  of  asseu,  and  enter 
judgment  thereon,  for  the  meaning  of  die 
injunction  is,  that  the  defendant  may  pro- 
ceed so  far,  as  that  nothing  shall  remaia 
but  to  take  out  execution)  after  the  lit 
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jiMiction  is  d&solVej.  Jfinrit  t.  Hamkey^ 
M.  17?2-  3  P.  W.  ua 

8.  Chosia  en  action  are  not  liable  to 
•n  oxecutiooi  bat  the  creditor  may  com- 
pel satisfactioB  either  by  taking  the  per- 
Moxk  or  proceediof  to  an  outlawry,  and 
taking  tne  lands  and  effects  by  a  capioM 
Miegaium.  Though  in  ail  cases  of  chat- 
tels in  possession,  the  first  suit  has  the 
first  satisfaction,  yet,  if  a  debtor  assigns 
a  legacy  after  a^./a.  for  a  valuable  coo- 
sideration,  aod  without  notice,  it  will 
prevail  against  the  execution.  Edgill  r. 
Haywoodj  T.  1746.    3  Atk.  356. 

9.  A  leasehold  estate  is  affected  by  an 
elegit  or  Jieri  faciat^  from  the  time  it  is 
lodged  in  the  sheriff's  hands,  and  if  the 
debtor  afterwards  makes  an  assigumept 
of  it,  the  judgment  creditor  may  proceed 
at  law  to  sell  the  term,  and  the  vendee 
will  be  entitled  to  the  possettion.  Burden 
Y.  Kennedy^  T.  1757.    3  Atk.  739. 

10.  Where  A.  was  taken  in  execution 
for  costs,  and  a  superior  demand  upon 
B.  who  took  him,  arose  to  A.  as  execu- 
tor, he  shall  not  be  discharged  on  motion, 
for  this  can  only  be  done  on  equitable 
grounds,  as  under  the  statute  of  set-off. 
jOMworthy  V.  Mien.  H.  1786.  2  Bro. 
C.C.  17. 

11.  Choa$$  en  actwn^  such  iS  stock 
4ebts,  &c.  not  being  liable  to  creditors 
cannot  be  taken  on  a  Unfari  fwia»^  neither 
can  they  be  touched  in  equity.  Dundtu 
V.  Dutensf  T.  1790.    I  Ves.  jun.  196. 

^  12.  There  is  no  instance  of  this  court 
giving  execution  against  stock  ss  namme. 


upon  wUch  there  is  ne  lien.    NomU*  vw 
Corrocky  M.  1803.  9  Ves.  189. 

13.  Where  the  body  is  taken  in  eze- 
ootion,  the  debt  is  satisfied  to  all  intents 
and  purposes,  and  where  a  bankrupt  is 
taken  in  execution  after  the  coomiissioa 
has  issued,  the  efiiact  is  an  election,  with* 
out  regard  to  the  ndotive.  Exp,  Knawdl, 
M.  1806.  13  Ves«  192.  Vide  etiam  E&p. 
Warder,  1  Co.  Bank.  L.  132.  where  an 
agent  took  a  bankrupt  in  execution  with- 
out authority,  and  it  was  held  an  elec- 
tion. 

14.  By  Stat.  56  Geo.  3.  c.  50.  no  she- 
riff can  sell  any  of  the  produce  of  a  farm, 
nor  any  manor  where  the  tenant  has  co- 
venanted with  his  landlord  to  expend  it 
on  the  land,  and  the  sheriff  must  give  the 
landlord  notice  of  such  execution.  The 
sheriff,  however,  may  sell,  subject  to  an 
agreement  to  expend  it  on  the  land,  or  be 
may  assign  such  covenant  to  the  land- 
lord. 

^  15.  A  sheriff  levying  on  goods  alleged 
to  be  in  settlement,  cannot  maintain  a  bill 
of  interpleader,  for  he  levies  at  bis  peril ; 
and  a  plaintiff  in  i»uch  a  bill  admits  a  titl« 
against  himself  in  all  the  defendants,  and 
he  cannot  say  that  as  to  some,  he  is  m 
wrong  doer.  Sitng^y  v.  tkndtan,  H. 
181S,  1  Ves.  &  B.  334. 

16.  The  landlord  of  premises,  where 
goods  have  been  seised  under  an  extent 
in  aid,  cannot  (under  the  8th  Anne,  c.  14^ 
s*  1.)  call  on  the  sheriff  to  pay  12  months' 
rent,  due  before  the  teste  of  the  writ. 
Rex  V.  Dt  Cmoy  M.  181d«  2  Erice  17. 
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EXECUTORS  AND  ABMINISTRATdRS. 

I.  Power  end  Duty  ;  how  favoured  in  Equity  ;  where  punished  for  De- 
faulty  or  personaUy  liabUfor  each  olher^s  Acts* 
II.  Auets^  legal  and  eqmtabht  how  apfUei, 
III,  Assets  mardutUedj  and  <Ae  Order  and  Priarity  in  uMdk  deitt  MH 

bepaid, 
TV.  Assets  by  Descent  in  the  Kands  of  the  Heir  or  Devisee. 
y.  Appendants  to  the  Freehold. 
Ylk  Suits  by  and  between  them,  (a)    Account  and  Allowances,  (b)     X^ 

vaslacit.  (c) 
VII.  Where  chargeable  with  kUerest.  (d)     JVhere  to  find  Security,  (e) 
VIII.   Where  a  Trustee  only.     Where  entitled  to  the  Surplus.    Surtfiw*^ 
Executors. 
IX.   Wliere  an  Executor  takes  as  such^  and  where  a  Deoisu  or  Legatee. 

X.  Where  an  Executor  teas  Debtor  to  his  Testator. 
XI.  Where  an  Executor  orAdmUnstrator  may  retain. 
XII.  Who  is  entitled  to  Administration^  and  to  whom  granted^     When 

talcen  outy  and  the  Letters  must  he  produced, 
JiCin.  DistrUmtient  and  who  shall  be  preferred. 
XIV.  Adeasicement.    Hotdhpot. 

XT.  Satisfaction  of  distributive  Share. 
XVI«  Administration  durante  M inoritate. 
XVII.  Administration  with  the  WiU  annexed., 
XVIIJ.  Adniuistration  de  bonis  oon. 
XIX.  Administration  limited  or  speciaL 
XX.  Administration  pendente  \iie. 
XXI.  Administration  granted  to  two  Persons. 

XXI  I.  Feme  ^vert  Executrix  or  Administratrix.    Infant  Exeadors* 
XXIII.  Executor  de  son  tort. 


EXECUTORS  AND  ADMINISTRATORS  I. 

Power  and  Duty  ;  how  favoured  in  Equity  ;  where  punished  for  Default,  cr 

personally  liable  for  each  other*s  Acts* 


1.  If  A.  gives  legacies  and  makes  B. 
and  C.  eiecutors,  and  B.  makes  C.  and 
D,  Ills  executors,  ai*<<  dies,  and  they  pos- 
sess themselves  of  the  estate  of  A.,  they 
iD:iy  be  both  charged  in  equity,  though  at 
law  the  executorship  survived  to  C. ;  and 
D«  is  not  privy,  yet  A.'s  estate  shall  be 
liable  in  whatsoever  hands  it  may  be: 
'Resolved,  upon  demurrer,  in  Nicholson  v. 

Sherman,  T.  1663.  I  Ch.  Ca.  57.  2 
Freero.  181.  Vide  Stiddolph  u.  Leigh, 
2  Vern.  7b,  th«it  a  creditor  may  always 
follow  his  debtor's  estate,  even  tiiough 
assigned  by  the  executor. 

2.  It  was  suggested  in  this  case,  that 
tfae  testator's  will  was  unduly  obtained, 


and  that  the  executor  wm  insohreBt.  The 
will  beiug  litigated  iu  the  spiritual  court, 
it  was  ordered,  that  the  debtors  to  the 
testator  should  forbear  to  pay,  until  tbe 
matter  was  settled  in  the  spiritual  court^ 
though  it  was  urged,  that  insolvency 
might  be  imputed  to  every  executor. — 
Smalipiece  v.  Anguish j  C.  l666.  1  Ch« 
Ca.  75. 

3«  An  heir  being  sued,  paid  a  bond 
debt  of  his  ancestor,  and  then  brought 
his  bill  against  the  executor  to  be  paid 
out  of  the  personalty.  1  he  executor  de- 
livered up  u  bond  of  testator's,  and  took 
another  bund  from  the  obligor,  in  which 
I.    S,    wBi    J»bund  us  surety   with    bim. 
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EXECUTORS  AND  ADMINISTRATORS  I. 
Tketr  Power  wnd  Duty^  S;t. 


Though  this  was  a  conversion  of  so  much 
of  testator's  estate  at  law,  yet  decree<i, 
that  the  executor  should  not  be  charge- 
able, as  the  security  was  intended  to  be 
bettered  by  it,  but  that  he  should  assign  a 
security  to  the  heir.  Armtage  r.  MeU 
calfe,  e.  1666.     1  Ch.  Ca.  74. 

4.  Equity  will  oblige  an  executor  to  pay 
arrears  of  rent,  though  the  person  of  the 
testator  was  not  liable.  JS/on  ColU  v. 
Beauchampi  H.  1668.     1  Ch.  Ca.  121. 

5.  If  a  widow  possesses  herself  of  the 
personal  estate  of  her  husband,  under  a 
revoked  will,  and  pays  debts  and  legacies 


was  entitled  in  her  own  right,  ei 
him  to  put  it  out  at  inteiest  for  her, 
which  he  did,  and  the  security  proved 
defective.  She  shall  not  be  respoastble 
for  the  loss.  Oibbt  v.  Herring,  M.  1692- 
Pre.  Ch.  49. 

9.  Chancery  has  power  to  compel  exe- 
cutors to  give  security,  where  diey  are 
considered  as  trustees  for  legatees,  and 
there  is  no  agreement)  hut  it  will  not 
aher  the  |>ewers  of  en  agreement  War' 
rington  v.  Langkam^  H.  1698.  Pre.  Ch. 
89. 

10.  Testator  gave  several  legacies^  pay- 


without  notice  of   the   revocation,  such   able  as  soon  as  might  be,  and  his  eetaie 

payments  shall  be  allowed  to  her.     Hde  '  consisted  principally  of  stock.    The 

T.  SUmMy  £.  1669.     I  Ch.  Ca.  126. 
6.  A  legacy  was  given  to  a  child,  10 

years  old,  and  the  executor  paid  it  to  his 

Isther  for  his  benefit ;  the  father  became 

insolvent..    The  executor  shall   not  be 

obliged  to  pay  it  over  again.     8ed  secusy 

if  the  executor  had  taken  security  from 

the  father,  for  then  he  paid  it  at  his  own 

peril.    HoUowatf  v.    VoUiMy  H.  1676. 

1   Ch.   Ca.  246. ;    this  point,  however, 

seems  now  to  be  settled.    £t  vide  DagUy 

▼.   Tolferryy  M.  17J5.     1  P.  W.  285. 

where  the  executor  was  held  liable ;  and 

It  seemed  a  hard  case,   for  the  testator 

on    his   death-bed    desired   the    legacy 

might  be  paid  to  the   Ather,  in   order 

that  he  might  improve  it  for  his  son*s  be- 
nefit, which  circumstance  is  not  men- 
tioned in  Gilbert's  Rep.  of  S.  C.  lb.  103. 

wmint  Dawley  i^.  Balfrey ;  but  Ld.  Cow- 

per  thought  it  right  so  to  determine,  as  a   v.  Wankfard^H.  1702.  1  Salk.  dOl/306| 

307. 

12.  If  an  executor  or  administrator 
puts  out  money  on  a  real,  security,  which 
at  that  time  there  was  no  reason  to  object 


cutor  gave  bonds  for  the  legacies,  bet  km 
kept  the  stock  till  It  fell  so  low  that  he 
had  not  assets.  The  court  would  not  re- 
lieve him  against  his  bonds,  bat  ordered 
him  to  account  for  the  stock  at  the  valne 
it  was  at  the  end  of  a  year  after  testator's 
death.  KeyHnge^s  Ca.  H.  1702.  I  £q. 
Ab.  239.  pL  29. 

11.  In  general,  an  executor  k  a  com- 
plete executor  before  probate,  to  all  par- 
poses  but  bringing  actions,  for  be  may 
relieve  an  action,  assent  to  a  legacy, 
may  be  sued,  may  alien  or  otherwise  in- 
termeddle with  testator's  goods ;  for  bj 
acts  of  administering,  the  exeditor  has 
taken  upon  him  the  whole  administratioa 
before  probate,  and  is  thereby  entitled  to 
receive  testator's  debts  I  and  all  paynentt 
made  to  htm  are  good,  though  hW!ahoaM 
die  and  never  prove  the  will.    Wmmkfcrd 


precedent,  the  father  having  bound  his 
son  down  in  a  promise  not  to  trouble  the 
executor,  for  that  be  would  make  good 
the  legacy,  which  he  never  had  the 
power  to  do.  Vide  1  Ea.  Ab.  300.  pi. 
2.  Ei  vide  his  Honour's  observations 
on  this  case,  in  Cooper  v.  Thornton,  3 
Bro.  C.  C.  96.  Vide  etiam  Philips  e. 
Paget,  2  Atk.  8^. 

7.  But  where  an  administrator  pos- 
sessed of  the  intestate's  goods,  gave  le- 
gacies, and  died  ;  and  his  executor,  with- 
out compulsion,  and  pending  a  suit  in 
right  of  the  intestate  to  recover  the  goods, 
paid  the  legacies;  the  cotirt  would  not 
relieve  him,  for  his  payment  was  volun- 
tary, and  with  notice  that  the  intcstatc^s 
right  to  the  goods  was  controverted. — 
/lodges  V.  Waddingtony  1678.  2  Ch. 
Ca.  y. 

8.  An  executrix  having  money  in  the 
frauds  of  1.  S.,  to  a  share  o(  which  she 


to,  and  afterwards  such  security  proves 
bad,  ho  shall  not  be  accotmtable  lor  the 
loss.  Broum  v.  IaHohj  £•  1811.  1  P. 
W.  141. 

13.  If  a  man  detains  the  goods  of  en 
intestate,  the  adnynistrator  must  bring 
trover  at  law,  for  he  cannot  sue  for  them 
in  the  ecclesiastical  court.  Sadler  v.  Da- 
niely  £.  171 1.  10  Mod.  21.  Where  aa 
administration  h  repealed,  all  acts  which 
a  rightful  adminbthitor  mi|ht  have  dpne, 
sbiiU  be  allowed.  Anam.  M.  1706*  Com. 
Rep.  150. 

14.  The  bank  cannot  prevent  an  exe* 
cutor  from  selling  out  or  transferring 
stock,  for  they  cannot  look  beyond  the 
legal  title  of  a  will.  Vide  ante,  XiU  AmX- 
of  England,  pi.  4,  5.  8. 
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16.  Two  executors  (one  of  them  testa- 
tor's  banker)  joined  in  a  receipt,  but  only 
ooeef  them  actually  received  the  money  : 
tbey  are  both  liable  to   creditors,  but  not 
to  legatees ;  for  creditors  are  entitled  to 
the  utmost  indulgence  of  tlie  law,  but  le- 
gatees have  no  remedy  for  their  demand 
^ut    in    equity.      CkurchUl  v.  Hobsony 
M.  1718.  1  P.  W.  241.  Salk.  Sl8.     This 
distinction  between  creditors  and  legatees, 
however,  does  not  appear  by  the  decree, 
Jior  has  it  been   adopted  in  later   cases. 
Vide  Sadler  p.  Hobbs,  2  Bro.  C.  C.  117. 
Bnt  where  two  trustees  join  in  a  receipt, 
and  one  only  receives  the  money,  only 
the  receiving  trustee  sball    be  charged. 
Chorchill  e.  Hobson,  supra*     Vide  Fel- 
lows o.  Mitchell,   1  P.  W.  SI.     Aplin  v. 
Brewer,  Pre.  Ch.  173.     Anon.  Mos.  35. 
Leigh  V.  Barry,  3  Atk.  ^84.    Exp*  Bel- 
chier,  Amb.  219.      Read  v.    Truelove^ 
Ibid.  417.     Scur6eld    v.   Howes,   3  Bro. 
C.  C.  90.     But  in  Westley  9.  Clarke, 
1  Eden  359«  Narihingiany  C.  said,  tliat 
the  distinction  between  trustees  and  exe- 
cutors, seems  not  to  have  been  taken  with 
precision  .sufficient,  to  establish  a  general 
rule ;  however,  the  rule  now  appears  es- 
tablished, and  in  Sadler  t^.  Hobbs,  supra. 
it  appears  agreed,  that  a  trustee  shall  not 
by  the  mere  act  of  joining  in  a  receipt  be- 
come liable  to  answer  the  money  in  fact 
received  by. his  co-trustee  ;  bat  (notwith- 
standing the  inclination  of  Ld.  Uarcourt 
and  Ld.   Northingten  to  favour  executors 
under  similar  circumstances)   where  hy 
any  act  done  by  one  executor,  anjr  part  of 
the  estate  corner  to  the  hands  of  another 
executor,  the  former  will  be  answerable 
for  bis  companions,  in  the  same  manner 
as  if  he  has  enabled  a  stranger  to  receive 
it. 

16.  A  mortgage  came  to  an  executor, 
who  received  the  mortgage-money,  and 
paid  it  away  to  testator's  creditors.  Af- 
terwards it  appeared  that  the  mortgage 


Vado,  2  Atk.  324.  Bouchier  v.  Taylor* 
7  Bro.'  P.  C.  414.  Meadows  v.  Duchess 
of  Kingston,  Amb.  7bS.  But  with  re- 
spect to  the  limits  of  the  jurisdiction  of  a 
court  of  equity  in  testamentary  matters, 
vide  Marriot  o.  Marriot,  1  Stra.  666.  Hill 
V.  Turner,  I  Atk.  .015.  Sheffield  o.  Ou» 
chess  of  Bucks,  2  Atk.  623.  Barnesley  v. 
Powell,  1  Ves.  119.  284. 

18.  A.  was  indebted  to  B.  on  bond; 
B.  in  his  last  sickness  desired  his  execu- 
tor aot  to  trouble  A.  for  the  money,  but 
the  ^executor  sued  him  to  judgment  and 
execution.  Equity  decreed  the  bond  to 
be  cancelled,  and  satisfaction  acknow- 
ledged ;  and  that  the  executor  should  pay 
A.  his  costs  ;  but  the  Lords  reversed  the 
decree  as  to  the  costs.  Weketi  v.  Rahy^ 
II.  1724.  3  Bro.  P.  C.  l6. 

1 9.  Where  a  term  for  years  was  de- 
vised to  A.  for  lifo,'  remainder  to  B.,  and 
the  executor  assented  to  the  devise  to  A  ; 
this  was  held  a  good  assent  to  the  devise 
over.  Adams  v.  Pierce.  T.  1724.  3  P. 
W.  12. 

20.  The  interest  of  an  executor,  arises 
nnt  from  the  probate,  but  from  the  testa- 
tor, and  therefore  he  may  release  a  debt 
or  assign  a  term  before  probate  ;  but  the' 
right  of  an  administrator  arises  from  the 
ordinary ;  and  an  administration  properly 
defined,  is  a  private  office  of  trust,'  being 
more  than  a  baie  authority,  and  yet  less 
than  tlie  interest  of  an  executor.  Hudson 
V.  Hudson^  M.  1737.  1  Atk.  461.  Vide 
Wills  V.  Rich,  2  Atk.  286.  (n.  1.)  Mead 
V.  Ld.  Orrery,  3  Atk.  239*  An  adminis- 
trator may  sue  his  bailifTor  attorney  in  bis 
own  right,  and  need  not  name  himself  as 
administrator.  So  in  an  action  of  trover. 
Hudson  t*.  Hudson,  s^tp, ;  for  administra- 
tion is  an  office  that  survives,  and  admi- 
nistrators come  in  the  place  of  executors. 
Adams  v.  Buckland,  2  Vern.  514. 

21.  An    administration    taken  oat  ia 
England,  will  not  extend  to  the  American 


'had  been  satisfied  in   testator's  life-iime.   colonics  ;  but  an  agent  there  who  gets  in 
The  executor  must  Refund,  though  he  had  >  assets  ijndor  an  exemplification  of  a  pro- 


before  paid  the  money  away  in  debts 
w^ich  he  had  not  otherwiso  assets  to 
pay.    Pooley  v.  Ray^  T.  1717.  1  P.  W. 

17.  Where  a  legacy  in  a  will  is  forged, 
the  executor  should  prove  the  will  in  the 
spiritual  court,  with  a  special  reservation 
as  to  that  l^[acy,  for  he  can  have  no  re- 
medy against  tl  in  equitv.  Plume  v.  Beale, 
M.  iri7.>i  P.W.  338.  So  derrick  e. 
Bransby,  3  Bro,  P.  C.  3:^8.     Beniiet  e. 

Vol.  L  *  90 


bate,  is  equally  chargeable,  as  if  the  exe- ' 
enter  got  them  in   himself.     Atkins  v. 
Smthy  M.  1740.  2  Atk.  63. 

22.  It  is  no  ingredient  to  take  assets 
out  of  the  hands  of  an  executor,  that  he 
is  not  of  an  affluent  fortune,  for  the  tes- 
tator did  not  regard  his  circumstances 
when  he  reposed  his  confidence  in  him. 
Hathornthwaiie  v.  Russeliy  H.  1740. 
2  Atk.  126.  Barn.  384.  Vide  Powis  «. 
Andrews,  2  Bro.  P.  C.  476.  Taylor  v^ 
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Allen,  2  Atk.  213.  Barosley  ».  Powell, 
1  Ves.  290.  Morgan  ».  Harris, -2  Bro, 
C.  C.  121.  Brown  ».  Dunbridge,  ib.  321. 
Anon.  12  Ves.  4. 

23.  Bill  by  a  creditor  of  an  intestate 
for  100/.  on  note,  charging  that  the  ad- 
ministratrix promised  to  pay,  as  soon  as 
she  could  get  in  eflV-cts.  Plea,  the  stat. 
of  limitations,  and  that  she  made  no  pro- 
mise to  pay  :  this  is  too  general,  for  she 
should  have  pleaded  she  made  no  pro- 
mise to  pay  out  of  assets.  Anon,  C  1743. 

3  Atk.  71. 

24.  If  a  man  adds  in  his  will,  that  if 
his  executor  should  be  attainted  of  felony 
or  treason,  another  should  stand  in  his 
room,  if  the  person  be  attainted  in  the 
testator's  life-time,  the  substitution  is 
good.  Carter*  Carte,  E.  1744.  Ridgw. 
Ca.  temp.  Hardw.  210.  3  Atk.  174. 
Amb.  28. 

25.  An  action  at  law  lies  against  an 


money  to  be  paid  into  the  bank.  Smiik 
V.  Aykwtll,  M.  1747.  3  Atk.  566  Vidt 
Pbipps  9.  Steward^  1  Atk.  286.  Powit 
r;  Andrews,  2  Bro.  P.  C.  476. 

30.  An    execDtor,   as   he  is  in  otilrc 


droit y  unless  he  has  proved  testator's 
is  not'  entitled  to  bring  a  bill  of  inters 
pleader,  till  as  standing  in  his  place  hm 
has  made  himself  a  debtor  ;  neither  can 
he  declare  before  probate,  though  he  may 
hiding  an  action.  MiUhdl^  v  Smart^ 
C.  1748.  3  Atk.  006.  VUe  Wills  v. 
Rich,  2  Atk.  286.  (n.  1.) 

31.  Where  an  executor  admitted  «i* 
sets,  the  court  made  a~^persoDal  decree 
against  him,  with  interests  and  costs; 
but  the  court  will  not  pin  down  an  execu- 
tor to  an  admission  of  assets  under  cir- 
curostanc)DS,  as  where  the  money  is  in  a 
banker's  bands :  for  the  best  bank  may 
fail,  and  that  will  not  bind  the  executor* 
Horshy  v.  Challoner,  M.  '1750.  2  Ves. 


administrator,  upon   his  bond  to  the  or- ■  83.  8.->.  As  to  the  liability  of  an  executor, 
dinnry,  and  that  he  did  not    exhibit  an   with  regard  to  assets,  vide  Wall  v.  Bush- 


inventory  of  the  intestate's  cflects,  is  a 
good  assignment  of  a  breach.  Greenside 
V.  Benson f  E.  1745.  Ridgw.  Ca.*  temp. 
Hardw.  338.  2  Atk.  248. 

26.  The  Ecclesiastical  court  can  com- 
pel an  administrator  to  exhibit  an  in- 
ventory, at  the  instance  of  a  single  credi- 
tor ;  S.  C.  but  a  creditor  "^ cannot  compel 
an  administrator  to  prove  his  inventory 
in  that  court.  Bellamy  v.  Alden^  Latch. 
117.  cited  in  S.C. 

27.  An  executor  or  administrator  in 
trust  cannot  be  examined  as  a  witness, 
for  an  executor  is  answerable  for  devas- 
tavit Sy  &c.  which  may  give  an  improper 
bias  to  his  mind,  and,  the  possibility  of 
mal-administration  has  induced  the  court 


to  reject  him  as  a  witness  ;  but  a  trustee  J  Coppin  v,  Cuppin,  2  P.  W.  296. 


by,  1  Bro.  C.  C.  484.  Newton  v.  Ben* 
net,  ibid.  359  '  Perkins  v  Baynton,  ibid« 
375. ;  and  the  cases  referred  to  inl  Bro. 
C.C.  359.  362. 

32.  So  where  defendant,  as  admiois* 
tratrix,  was  decreed  to  account  for  assets, 
and  had  delivered  goods  to  her  solicitori 
who  was  robbed,  defendant  was  held  not 
chargeable.  Jones  s.  Lewis^  E.  1751.2 
Ves.  240  » 

33.  An  executor  not  exhibition  an  io» 
ventory,  and  having  without  difficulty 
paid  all  legacies  but  one,  was  held  to  have 
afforded  sufficient  evi'tence  of  assets 
against  himself,  to  answer  that  legacy  as 
well  as  the  rest,  together  with  interest, 
Orr  V.  Kains^  E.  1751. 2  Ves.  194.   Fwfc 


is  considered  as  having  no  interest  at  all, 
and  is  cxami^jied  bv  order  every  day.  Fo- 
therhy  v.  Pxite,  H.  1747.  3  Atk.  604. 
Vide  Goss  v.  Tracey,  1  P.  W,  290. 
Croft  V.  Pyke,  3  P.  W.  181.  Man  ». 
Ward,  2  Atk.  229.  Mabank  v.  Metcalf, 
3  Atk.  96.  Goodtitle».  We  I  ford,  Doug. 
134.     Lowe  V.  JollifTe,  1    H,  Bla.   365. 

28.  The  power  of  an  executor  is  not 
determined  by  the  death  of  one,  but  the 
whole  survives  to  the  other,  and  he  may 
assent  to  the  legacy.  Flanders  v.  Clark. 
T.  1747.  3  Atk.  509.  1  Ves.  9.  Vide 
Hodgson  V,  Bussey,  2  ^^tk.  89.  (n.) 

29.  Where  an  insolvenc  executor  is 
gettinL>  "  the  assets  before  probate,  the 
court  will  restrain  bin]/ and    direct  the 


34.  One  by  will,  after  giving  several 
legacies,  appointed  two  persons  to  re- 
ceive ajid  pay  the  contents  before  men« 
tioned  :  Held,  by  the  Ecclesiastical  court, 
to  be  a  proper  appointment  of  them  as 
executors.  Pickering  v.  Towert^  T. 
1758.  Amb.  364. 

35.  Testator  had  directed  that  his  exe- 
cutors should  not  be  liable  for  each  other's 
acts,  one  of  them  (in  good  credit)  having 
called  in  a  roortgagq,  ..aiid  received  the 
money,  sent  the  assignment  to  his  co-eze* 
cutors,  who  executed  it,  and  signed  a  re- 
ceipt :  held,  that  as  oio  part  of  the  money 
had  come  to  tlie  haiids  of  the  othfTS^ 
they  should  not  be  answernhle.  Westley 
V.  Clarke^  T.  1759.  I  Eden  357- 1  P.  W* 
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82.  (d.)  This  case,  though  douhted  hy 
Ltd.  Thnrlow  io  Sadler  v.  HubbS|  2  Bro 
C*  C.  117-  has,  in  coo^equeoce  of  the  pe- 
caliarity  of  its  circumstaaces,  never  been 
expressly  denied.  Et  vide  Churchill  p. 
Hobson,  1  P.  W.  241.  Salk.  318.  anity 
pi.  15.  and  note  there,  tu  which  may 
be  added  Mr.  Eden^s  note  in  the  present 
case,  as  being  "a  decision  approved  oi  by 
IaJ.  AlvanUjf  in  Hovey  t;.  filakeman,  4 
Ves.  596  and  also  Harden  t;.  Parsons,  1 
Kden  147.  Stc  eUsQ  the  several  cases 
referred  to  in  ib,  S6i.  where  the  old  rule 
was  recognised  and  established. 
.  36.  If  an  ^xecutoi  lay  out  the  assets 
OD  private  securities,  all  the  benefit  made 
thereby  shall  accrue  to  the  estate,  yet 
the  executor  shall  answer  all  the  defi- 
ciency ;  and  the  good  conduct  of  the  exe- 
cutor cannot  prevail  against  the  general 
rale.  Adye  v.  FeuilUteaUj  E,  DSS,  1 
Cox  24. 

37 »  Executors  drew  a  joint  draft,  sign- 
^  by  both,  for  property  of  their  testator, 
and  suffered  it  to  remain  in  the  hands  of 
a  tradesman,  who  became  bankrupt :  both 
ap6  liable,  though  one  of  them  h»d  done 
DO  other  act  in  the  execution  of  the  hill. 
Sadler  ▼.  Hobbsy  T.  1786.  2  Bro.  C.  C. 
114.  Vide  Churchill  v.  Hobsen,  1  P.  W. 
241.  Salk.  318.  and  Westley  v.  Clarke, 

1  Eden  357-  1  P.  W.  82,  (n-)  ante,  pi.  35. 
38.  Where  a  legacy  was  left  to  A.  on 

marriage,  with  consent,  and  till  marriage, 
interest  to  be  paid  at  3  per  cent.  The 
executor  laid  out  the  money  in  the  funds, 
in  trust  to  pay  the  legacy,  with  interest 
at  3  per  cent,  and  to  pay  the  surplus  to 
biro.  This  is  not  a  good  appropriation, 
and  the  executor  shall  make  it  good  if  the 
stock  siaks  in  value.  Cooper  v.  Douglas^ 
T.  1787.  2  Bro.  C.  C.  231. ;  for  a  trustee 
cannqt  bargain  for  hitnself,  so  as  to  gain 
au  advantage.     Forbes  v.  Rosm^  M.  1788. 

2  Bro.  C.  C.  430. 
^9.  Testatrix    being  possessed    of   a 

mortgage  for  500/.  directed  her  execu* 
tors  to  permit  S.  and  ber  assigns,  to  re* 
ceive  the  interest  for  life,  and  if  the  mort- 
gage should  be  paid  off,  then  the  principal 
nioney  to  be  laid  out  in  government  se- 
curities, and  the  interest  to  be  applied  to 
the  same  use,  dnd  after  the  death  of  S. 
testatrix  gave  the  principal  to  A.  and  B. 
and  appointed  C.  and  D.  executors.  The 
mortgage -rooney  was  paid  to  D.  who  be- 
came insolvent.  C  joined  in  the  con* 
veyance  to  the  mortgagor,  and  in  the  re- 
ceipt, but  neglected  to  see  to  the  re-in- 
vestment of  the  money.  Per  M.  R.  The 


case  of  Sadler  v,  Hobbs,  (2  Bro.  C.  C. 
117.)  °^ust  determine  this.  His  Honour 
denied  the  rule  that  two.  executors  join- 
ing in  .a  receipt  are  both  liable,  or  that 
an 'executor  cannot  in  an>.  case  be  dis- 
charged from  a  receipt  given  for  con- 
formity. In  a  court  of  law,  his  Honour 
said,  the  receipt  might  be  conclusive  evi- 
dence of  receiving  the  money,  but  it  was 
not  so  in  equity  :  Held,  the  estate  of  D. 
only  liable.  Scurfield  v.  Howesy  E.  17l>0« 
3  Bro.  C.  C.  91.  iVbte,  his  Honour  said^ 
that  till  Westley  v.  Clarke^  1  P.  W.  S3* 
(n.)  there  was  no  case  where  an  oxccuuir 
joining  in  a  receipt  had  been  held  liable* 
In  Murrell  v.  Pitt,  2  Vem*  570.  the  exe- 
cutors were  mere  trustees,  who  had  sold 
out  the  stock  and  divided  the  money, 
and  upon  the  insolvency  of  ene  the  other 
was  held  liable,  for  it  was  a  voluntary 
act« 

40.  Where  testator  gave  legacies  to 
certain  persons,  by  the  description  of  his 
very  goodfritndsj  and  afterwards  desired 
them  to  act  as  executors.  One  of  them 
admitted  he  had  not  proved  the  will,  or 
acted  as  executor  ;  but  he  claiming  the 
legacy,  held,  that  he  could  not  have  it^ 
without  acting,  or  jat  least  proving  the 
will.  Read  v.  Devaynesy  T^.  1790.  3  Bro, 
C.  C.  96. 

41.  An  executor  who  has  not  proved 
his  testator's  will,  is  not  considered  as 
acting  by  merely  assisting  a  co-executor| 
who  had  proved,  in  collecting  debts* 
Nor  by  writing  directly  ta  a  debtor  of 
the  testator,  and  requiring  payment.  Orr 
V.  Newton  J  T.  1791-  2  Cox  274.  Vide 
Lowson  V,  Copeland,  2  Bro.  C.  C.  156. 

42.  A  co-executor  who  proved,  but 
never  acted,  cannot  be  charged  by  re- 
ceiving a  bill  by  the  post,  on  account  of 
the  estate,  and  sending  it  immediately  to 
the  acting  executor.  Baicheh  ▼.  Scott, 
T.  1795.  2  Ves.  jun.  678.  Vide  Hovey 
V.  Blakcman,  4  Ves.  596.  Bacon  v.  Ba- 
con, 5  Ves.  331. 

43.  Where  executors  were,  by  .  the 
will,  with  all  convenient  speed,  to  pay 
debts,  and  lay  out  the  residue  in  mort- 
gages, they  were  held  not  answerable  for 
a  loss  occasioned  by  the  insolvency  of 
testator's  banker,  who  had  sold  negotiable 
securities  deposited  with  him  by  testator, 
Rowtk  v.  Howelly  M.  1797.  3  Ves.  5(35. 
Vide  Knight  v.  Ld«  Plymouth,  3  Atk. 
480.  1  Dick.  120. 

44.  An  executor  who  died  before  pro- 
bate, was  held  entitled  to  a  legacy,  given 
for  his  care  and  Jess  of  time  in  the  exe- 
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cutioD  of  the  trasts  of  the  will,  by  having 
concurred  with  the  other  executors  iu 
directing  the  funeral|  and  in  paying  some 
anoall  sums  on  that  occasion  ;  but  giving 
directions  for  a  funeral  will  not  make  a 
man  executor.  Harrison  v.  Rowleyy 
M.  1798.  4  Ves.  412. 

4^.  If  an  executor  of  his  own  accord^ 
does  what  the  court  would  have  approved, 
it  shall  stand  good.  Lee  v.  Broton^  M. 
1798.  4  Yes.  3G9* ;  and  this  principle 
has  been  established  since.  Andrews  v. 
Partington,  3  Bro.  C.  C.  60.  401. 

46.  One  executor  in  trust,  is  not  an- 
swerable for  the  receipts  of  the  other, 
merely  by  taking  probate,  permitting  him 
to  possess  assets,  and  joining  in  acts  ne- 
cessary ,to  enable  him  to  administer,  for 
joining  io  a  receipt,  perhaps  not  actually 
necessary,  is  not  conclusive  against  an 
executor,  any  more  than  against  a  trus- 
tee, to  charge  him  with  tho  receipts  of 
his  co-executor.  Sed  secus^  if  the  execu- 
tor goes  further,  and  concurs  in  the  ap- 
plication  of  the  money.  Hoveyv.  Blake- 
man,  E.  1799.  4  Ves.  596.  608. 

47-  The  executors  of  a  receiver  admit- 
ting assets;  are  bound  to  answer  what 
upon  a  subsequent  inquiry  was  found  due 
for  interest.  S.  C. 

48.  Where  a  bill  of  exchange  was  re- 
mitted to  two  agents,  payable  to  them 
personally,  and  on  the  death  of  the  per- 
son remitting,  they  were  found  to  be  his 
executors,  the  mare  indorsement  of  one 
after  they  became  executors,  to  enable 
the  other  to  receive  the  money,  is  not 
sufficient  to  charge  him  who  did  not  re- 
ceive it.  S.  C. 

49*  An  executor  in  trust  for  infants, 
in  this  case,  though  innocent,  was  charged 
with  an  incautious  pa^^ment,  having  pitid 
money  under  a  written  obligation,  execu- 
ted abroad  under  a  counter-security^ 
acknowledging  the  payment  to  be  much 
more  than  the  debt,  and  an  undertaking 
to  pay  over  the  surplus  ;  neither  instru- 
ment was  transferred,  but  the  executor 
was  allowed  to  try  the  question  at  law. 
Vezy.  Emery^  M,  1799.  5  Ves.  141. 

50.  Where  executors  neglect  to  call  iu 
money  lent  by  their  testator  on  bond, 
they  shall  be  chargeable  with  loss,  for 
they  ought  jiot,  without  great  reason,  to 
permit  money  to  remain  on  personal  se- 
curity longer  than  is  absolutely  oecesnary, 
especially  where  infants  are  concerned. 


Vide  Lowsott  v.  Copelaod,  2  Brou  C.  C. 
15G. 

51.  An  executor  cannot  buy  up  debts 
for  hrs  own  benefit.  Ej^.  Laeey,  H. 
1802.  6y9^,  628.  For  the  cases  of  this 
class,  i7t</efKW^,8ec.  vii.  ei  tit.  Trmstj  iv. 

52.  The  court  will  protect  an  executor 
in  doing  what  it  would  order.  But  a 
transfer  by  an  executor  immediately  after 
testator's  death,  to  secure  a  debt  of  the 
executor  and  future  advances,  under  cir- 
cumstances of  gross  negligence,  is  a  clear 
misapplication  of  assets,  though  not  a 
direct  fraud,  and  it  shall  be  set  aside 
by  general  legatees.  Hill  v.  Strnpsan, 
T.  1802.  7  Ves.  152. 

53.  In  many  respects,  and  for  many 
purposes,  third  persons  may  consider 
executors  as  absolute  owners.  S.  C.  ibid. 
166.  A  power  of  disposition  generally 
is  incident  to  an  executor.  S.  C.  «6. 

54.  One  executor  and  trustee  was 
charged,  under  the  circumstances  of  this' 
case,  with  a  loss  occasioned  by  joioiof 
io  the  sale  of  stock,  the  other  having  re- 
ceived all  the  money  and  abscoiuled. 
Chambers  v.  Minckin,  T.  1 802.  7  Ves. 
186. 

55.  It  is  a  general  rule,  that  executors 
joining  in  a  receipt  are  all  chargeable : 
in  the  case  of  trustees,  only  the  persoa 
receiving  the  money.  But  Ld.  Cb.  dis» 
approved  of  the  relaxation  of  that  rule  ia 
favour  of  executors.  S.  C.  ib.  198.  Aote^ 
In  this  case,  Ld.  Ch.  stated  the  reasoo  of 
the  distinction  between  executors  and 
trustees  in  their  liability.  Vide  eiiam 
Westley  r.  Clarke,  1  P.  W.  83.  Pre.  Ch. 
173.  Sadler  t^.  Hobbs,  2  Bro.  C.  C.  114. 
Hovey  t^.  Blakeman,  4  Ves.  596.  Ei  tide 
Crosse  v.  Smith,  7  East  S?46.  where  it 
was  held,  that,  when  an  executor  once 
has  the  assets  of  his  testator  under  bis 
controul,  he  is  as  responsible  for  the 
misapplication  of  bis  co-executor,  as  he 
would  be  for  any  other  agent  less  accre* 
dited. 

56.  Leasehold  estates  specifically  be- 
queath^ to  an  execut<(r,  were  by  bina 
assigned  as  a  security  for  his  own  debt. 
No  collusion  appearing,  that  assignment 
was  established  against  a  creditor.  Toy- 
lor  v.  Hawkins^  £.  1805.  8  Ves.  209- 

57.  An  executor  having,  under  a  mis* 
concoption  of  a  will  at  the  trial  of  an  is- 
sue upon  a  debt,  entered  into  an  impro- 
per compromise  with  the  creditor,  ea- 


Fowett  y.Evansj  E.  1801.   5  Ves.  839.|pre88ly  subject  to  the  approbation  of  tha 
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coiirt,  was  permitted  to  try  the  issue 
again  upon  payment  of  costs.  Ltgh  v. 
lUUowayy  £.  1803.  8  Yes.  SIS. 

58.  An  executor  cannot  buy  for  his 
own  benefit  debts  due  from  the  testator's 
eaute.  Etp.  James,  E.  1803.  8  Yes.  346. 
'59*  An  executor  is  bound  to  call  in 
money  out  upon  personal  security  ;  and 
therefore  to  pay  into  court  money  due 
from  himself.  Eagltton  and  Coventry  v. 
Sangston,  T.  1803.  8  Yes.  466. 

§0.  A  decree  agaiust  an  executor  is  in 
nature  of  a  judgosent  at  law,  after  which 
he  may,  on  motioUy  without  filing  a  bill 
for  an  injunction,  restrain  a  creditor  from 
suing  at  law.  .But  the  executor  must 
l>ay  the  costs  till  notice  of  the  decree, 
though  not  after  notice ;  he  must,  how- 
ever, make  an  affidavit,  as  to  what  funds 
be  has  in  his  hands.  Paxion  v.  Douglas, 
T.  1803.  8  Yes.  520. 

61.  Where  the  trustees  and  executors 
under  a  will  bad  been  guilty  of  joining 
iu  a  transfer  and  sale  of  stock,  and  lend- 
ing the  produce  to  a  partnership  in  which 
one  of  them  was  engaged ;  they  shall  all 
be  liable  to  account,  though  one  of  them 
only  received  the  benefit.  French  v. 
Hobs&n,  T.  1803.  9  Yes.  103.  Vide 
Chambers  c  Minchin,  7  Yes.  186.  and 
references. 

62.  T.  and  his  partners,  together  with 
W.,  gave  securities  to  C.  for  the  proper 
debt  to  T.— W.  died,  leaving  T.  and  C. 
his  executors,  and  T.  his  residuary  lega- 
tee, and  leaving  a  sum  of  money  under 
the  cOntr<N]l  of  C.-*C.  applied  this  money 
to  the  payment  of  the  securities  given  by 
T.  and  Co.,  and  by  W.,  and  debited  W.  in 
account  with  the  amount,  and  on  settling 
with  T.  as  executor  of  W.,  C.  handed 
him  over  these  securities,  and  paid  him, 
as  residuary  legatee*  the  balance  due  to 
the  estate  of  W. :  Held,  that  C.  shall  be 
answerable  to  the  creditors  and  legatees 
of  W.  on  failure  of  T.,  as  well  for  the 
sum  paid  to  T.  as  that  retained  by  C. 
Joy  V.  Campbell,  T.  1804.  1  Sch.  &  Lef* 
328. 

63.  An  executor  shall  not  protect  him- 
self against  an  account  sought  by  the 
creditors  and  legatees,  on  the  ground 
tliat  the  transactions  were  such  that  no 
action  could  have  been  maintained  against 
the  testator,  viz.  smuggling  concerns.  S. 
C.  ibid.  339. 

64.  Where  two  executors  join  in  a  re- 
ceipt for  money  which  is  under  the  con- 
trottl  of  both,  both  shall  be  responsible. 


though  the  money  be  actually  received 
by  one  only :  for  it  amounts  to  a  direc- 
tion by  the  ofber  to  pay  his  co-executor. 
Secus,  if  the  signing  be  of  necessity,  and 
the  money  not  under  the  controul  of  both* 
S.  C.  ibid.  341. 

65.  A«  was  uamed  executor  in  a  will, 
and  acted  on  behalf  of  particular  legatees^ 
but  disclaimed  any  intention  of  interfer- 
ing generally.  He  afterwards  renounced 
formally  in  favour  of  B.,  who  was  named 
a.  trustee  in  the  same  will,  and  who  there- 
upon obtained  administration  cwn  test, 
annexo,  and  as  such  possessed  himself  of 
the  assets,  and  afierwards  died  insolvent : 
Held,  that  A.,  notwithstanding  his  re- 
nunciation, was  liable  and  answerable  for 
the  acu  of  B.,  it  appearing  that  he  had 
a  controul  over  the  assets,  and  it  being 
considered  that  B.  obtained  possession  of 
them  by  his  means ^  for,  said  Ld.  Redes' 
dale,  it  is  easy  for  a  man  who  is  named 
executor,  to.  put  himself  out  of  all  diffi- 
culty by  dechning  to  act ;  but  where  an 
executor  dees  act,  he  cannot  be  dis« 
charged  as  against  creditors,  though  as 
against  legatees  he  may,  for  creditors  are 
not  bound  by  the  terms  of  the  will  as 
legatees  are.  Doyle  v.  Blaise,  M.  1804. 
2  Sch.  Sn  Lef.  231. 

66.  Where  executors  are  jointly  charg"" 
ed,  and  one  only  has  received  tho  money, 
though  the  ether  joined'  in  the  receipt^ 
they  are  charged,  on  the  ground  that  the  . 
property  is  under  the  controul  of  both, 
and  the  question  in  such  case  then  is, 
whether  the  executor  joining  in  the  re- 
ceipt had  a  controul,  and  of  that  bis 
joining  in  the  receipt  is  evidence.  S.  C.^ 
ibid.  242.    EUpide  Westley  e.  Clarke, 

I  Eden  360.    .     *  . 

67.  Executors,  in  order  to  be  dis- 
charged, must. either  wholly  renounce,  or 
put  the  administration  of  the  assets  into 
the  hands  of  a  court  of  equity.  S.  C. 
ibid^^Ab. 

'  68.  An  executor  bound  to  accumulate, 
cannot  account  as  if  the  money  had  been 
laid  out  in  the  funds,  if  it  was  not  so  laid 
out,  or  being  so,  he  had  sold  out  at  aa 
advance.    Raphael  v.  Bokhm,  T.  1805» 

II  Yes.  108. 
69-  Executors  are  chargeable  for  their 

negligence,  if  they  join  in  a  transfer  to  e 
co-executor,  upon  his  representation  that 
it  was  required  for  debts,  but  they  are 
not  liable,  so  far  as  they  can  prove  ths 
application  to  that  purpose,  though  h» 
possessed  other  funds,  part  of  the  assttty 
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not  through  them,  and  had  vi^asted  such 
funds ;  and  the  court  held,  that,  to  dis- 
charge a  co-executor,  the  act  must  be 
necessary  for  the-  pur  looses  of  the  will, 
and  he  must  use  reasonable  diligence  in 
inquiring  into  the  truth  of  the  representa- 
tion. Skipbrook  V.  Hinchinbrook^V.  1805. 
11  Ves.  '252. 

70.  An  executor  doing  any  act  by 
#hich  the  trust  property  gets  into  the 
property  of  another  executor,  though 
with  an  innocent  motive,  is  equally  an- 
swerable. SectUf  if  he  is  merely  passive, 
and  acquiescence  on  the  part  of  the  ces- 
tui que  trust  will  bind  him.  Langford  v. 
Gascoyne^  T.  1805.  11  Ves.  833. 

71.  At  law,  where  trustees  join  in  a 
receipt,  prima  facie  they  are  all  to  be 
considered  as  having  received  the  money, 
but  it  is  competent  for  a  trustee,  and  if 
he  means  to  exonerate  himself  from  that 
inference,  it  is  necessary  he  should  show 
that  the  money  acknowledged  to  have 
been  received  by  all,  was  in  fact  received 
by  ono,  and  the  other  joined  for  con- 
formity. In  the  case  of  executors,  it  has 
been  well  said  to  be  otherwise.  An  ex- 
ecutor, as  it  is  not  necessary  for  hnn  to 
join,  interfering  in  the  transaction  unne- 
cessarily, the  inference  is  ju^t  the  other 
way  ;  he  is  to  be  considered  as  assuming 
a  power  over  the  fund,  and  therefore  an- 
swerable for  the  applicatian,  so  far  as  it 
is  connected  with  the  particular  trans- 
action in  which  he  joins.  It  is  much 
safer,  therefore,  for  executors  to  abide 
hy  a  general  rule  of  that  sort,  than  to  lay 
down  a  rule,  trying  the  application  of  it~ 
by  looking  to  particular  circumstances  in 
particular  cases,  which  will  raise  very 
different  inferences  in  different  minds. 
Brice  v.  Stokes^  T.  1805.  11  Ves.  324. 

72.  The  court  will  not  appoint  a  re- 
ceiver merely  because  an  executor  is  in 
mean  circumstances ;  secus^  upon  his  mis- 
conduct.    Anm.  H.  1806.  12  Ves.  4. 

73.  A.  by  his  will  directed  all  his  pro- 
perty and  effects  should  be  vested  in  B. 
preferable  to  any  executor  or  adminb- 
trator,  upon  and  after  his  decease,  for 
all  and  every  the  purposes  in  a  certain 
agreement  expressed  or  intended :  Held, 
that  the  probate  obtained  by  B.  as  exe- 
cutor, was  condusive,  and  that  he  was 
not  a  trustee  for  the  next  of  kin,  upon 
parol  evidence  of  declarations  subsequent 
to  the  will.  WalUm  ▼,  WdtUm^  M.  1807. 
14  Ves.  318. 

74.  la  equity  there  is  a  distinction  be- 


tween ah  executor  in  trust,  and  m,  hv^ 
trustee,  the  former  being  liable  to  actions 
is  deemed  interested  in  the  increase  ef 
the  funds,  and  therefore  not  a  competent 
witness.  8ed  secus  as  to  a  bare  traatee. 
This  distinction  however  does  not  prevail 
at  law.  Bellewy.  Russell^  H.  1809-1 
Ball  &  Be.  99.  Et  vide  S.  C.  ^nfe,  tit 
Evidence^  i.  pi.  23*  and  the  cases  there 
referred  to. 

7^.  In  equity  an  executor  cad  not  baa 
witness  to  increase  the  testator's  faads^ 
but  at  law  he  may.  (a)  And  an  execator 
in  triist  is  ii^  tlys  same  situation.  JM- 
vany  v.  DtV/^it,  M.  1810.  1  Ball  a&  Be. 
414.  Vide  (a)  Floyd  e.  Powis,  MS. 
Ca.  cited  by  Jaannersj  G.  f!t  vide  Ma* 
bank  v.  Metcalf,  S  Atk,  95.  Croft  v. 
Pike,  3  P.  W.  1 80.  Fotherby  ▼.  Pate,  3 
Atk.  604. 

76.  The  power  given  to  an  executar 
over  his  testator's  property  is  very  large, 
that  he  may  better  execute  his  trust, ^d 
prevent  the  inconvenience  of  implicating 
others,  in  inquiries  into  his  application  of 
the  testator's  assets.  JtPLead  v.  Drum- 
mondjT.  1810.  17  Ves.  152.  EtvideS. 
C.  at  large,  ^5^,  sec.  zi.of  thb  title,  with 
reference  to  the  cases  as  to  an  execator*s 
power  over  the  assets  of  his  tesUtor. 
See  also  sec.  vi.  as  to  a  Devastavit. 

77'  Testamentary  trustees  are  indem- 
nified, though  there  is  no  direction  in  the 
will  for  that  purpose,  for  the  court  in- 
fuses an  indemnity  clause  in  every  will« 
Dawson  v.  ClarkjT.  1811.  18  Ves.  254. 

78.  An  executor  claiming  under  the 
will,  and  also  by  a  gift  from  the  testatrix 
when  living,  was  proceeding  to  sell  the 
effects  of  the  deceased.  On  a  strong 
aflldavft  of  undue  influence  in  the  exe- 
cutor, and  that  the  produce  of  the  effects 
wOuid  be  irrecoverable  if  converted  into 
money ;  the  court  (considering  that  an  ad- 
ministration pendente  lite^  would  not  help 
plaintiff)  granted  an  injunction  against 
the  sale.  Edmunds  v.  Birdy  E.  181S. 
1  Ves.  &  B.  542.  Vide  King  r.  Kiug^ 
6  Viss.  172.  Richards  v.  Chave,  It  Ves. 
462. 

79.  An  assignment  of  part  of  testator's 
assets,  and  a  judgment  confessed  to  a  ae* 
ditor  by  one  executor,  Is  not  availabis 
against  the  dissent  of  the  others,  on  be- 
half of  the  general  creditors;  though, 
perhaps,  the  court  would  not  interpose 
against  the  particular  creditor,  or  deprive 
him  of  any  legal  advantage  if  the  pfo* 
perty  b^d  actually  passed.    Lepard  vt 
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Vefwmj  E.  1813.  2  Ves.  &  B.  51.  Vide 
Elwell  o.  Quash,  1  Stra.  20. 

80.  Where  one  who  is  named  executor 
itoder  a  will  proves  it,  and  deals  with  the 
estate,  it  is  out  competent  for  him  to  say, 
that  he  acts  under  a  delegated  power 
from  the  other  executors,  or  in  any  other 
character  than  as  executor.  Graham  v. 
KebU^  T.  181S.     2  Dow  P.  C.  24. 

81*  Two  executors  and  tnistiees  were 
appointed,  but  one  of  them  did  not  act 
otherwise  than  hy  joining  in  the  sale  of 
steely  under  a  representation  that  the 
sale  was  necessary  for  payment  of  debts, 
which  it  was  not.  The  co-executor  and 
trustee  received  the  money^  and  applied 
great  part  of  it  to  his  own  private  use  : 
Held,  that,  the  not-acting  executor  was 
chargeable  for  the  amount,  except  such 
part  as  was  applied  to  the  purposes  of  the 
trust,  and  .also  to  interest  at  A  per  cenLf 
even  though  the  parties  beneficially  inte- 
rested, consented  to  the  sale  under  a  simi- 
lar misrepresentation.  Underwood  v.  Ste* 
ven$,  T.  1816.     1  Meriv.  712* 

82.  It  is  a  general  rule,  that  executors 
must  deposit  papers  and  writings  in  their 
hands,  for  the  benefit  of  the  parties  inte- 
rested, unless  there  are  purposes  which, 
require  that  they  should  retain  them. — 
Freeman  v.  Fairlee,  T.  1817. 3  Meriv.  30. 

83.  So  where  executors  are  unable  to 
state  whether  houses,  the  rent  of  which 
they  have  received  as  executors*  are 
leasehold  or  freehold,  they  shall  not  be 
allowed  to  set  up  th^  title  of  the  heir  as 
between  themselves  and  the  personal  re- 
presentatives.    S.  C.  ibid.  35. 

84.  Where  an  executor  admitted  that 
his  testator's  property  amounted  to  near 
40,000/.,  and  that  the  whole  was  invested 
in  India  on  public  securities,  either  in 
bis  name  or  in  the  name  of  the  house  in 
which  he  was  partner,  but  subject  to  his 
disposal,  unless  some  part  was  in  the 
hands  of  the  said  house  at  interest,  which 
hp  believed  might  be  the  case,  was  not 
a  sufficient  admission  of  money  in  his 
hands,  to  order  the  payment  of  any  part 
of  it  into  court,  but  wber^  an  executor 
deals  with  money  in  his  hands,  he  is 
bound  to  ear-mark  it ;  yet,  if  he  cannot 
answer  as  to  the  state  of  it,  the  court  can- 
not act  as  upon  an  admission.  S»  C.  ibid. 
39,40. 

85.  The  court  will  indulge  executors 
tnd  trustees  who  have  a  difficult  duty  to 
perform,  if  they  keep  their  accounts  re- 
{ularlyj  and  are  always  ready  to  give  in- 


formation as  to  the  state  of  the  fand,  an^ 
have  provided  for  the  security  of  the  tes- 
tator's fund.  But  Ld.  Ch.  said,  it  was 
the  bounden  duty  of  an  executor  to  keep 
clear  and  distinct  accounts  of  the  pro- 
perty which  he  was  entrusted  to  adminis- 
ter. If,  therefore,  he  chooses  to  mix  the 
accounts  with  those  of  his  own  trading 
concerns,  he  cannot  thereby  protect  him- 
self from  producing  the  original  books,  in 
which  any  part  of  those  accounts  may  be 
inserted.  And  if  his  partners  have  per- 
mitted him  so  to  intermix  the  accounts^ 
they  cannot  afterwards  object  to  the  pro^ 
duction,  more  especially  where  the  execu- 
tor has  clearly  admitted  having  lent  to  the 
house  part  of  the  trust  property,  and  that 
they  have  been  dealing  with  it.  S.  C* 
ibid.  42.  44. 

86.  Tesutrix  directed  her  executor  to 
sell  two  houses,  and  invest  the  prodoce 
(after  payment  of  her  debts,)  in  real  or 
government  securities,  and  to  pay  the  in- 
terest to  her  three  nephews  until  thej 
attained  2l  ;  and  as  each  attained  that 
age  to  have  ooe-third  of  the  principaL— 
7' he  executor  sold  the  houses, ,  and  ap- 
plied part  towards  funeral  expenses,  &c. 
the  rest  he  paid  into  his  banker's  hands, 
mixing  it  with  his  own  money.  On  the 
failure  of  the  bankers,  the  executor  was 
held  liable  to  pay  the  money  to  the  lega- 
tees. Fletcher  v.  WMer,  H*  1818.  S 
Madd.  73. 

87-  Testator  directed  his  executors  te 
pay  an  annuity,  unless  circumstances 
should  render  it  ^  unnecessary,  inexpe-' ' 
dient,  and  impracticable."  'This  meaas 
unless  ''  in  the  opinion  of  his  executors,** 
circumstances  should  so  render  it.  T^ 
judgment  of  tlie  executors  in  this  respect, 
is  not  controulable  by  a  court  of  equity, 
unless  they  act  mala  fide.  French  v.  Da" 
vidsony  Iff.  1 8 1 8.    3  Madd.  396. 

88.  Executors  have  only  power  to  sell 
real  estate  where  expressly  given,  or  ne- 
cessarily to  be  implied  from  the  produce 
being  to  pass  through  their  hands  in  the 
execution  of  their  office.  B^ntham  v. 
Wiltshire^  H.  1819.  4  Madd.  44.  Vide. 
Palton  V.  Randall,  1  Jac.  &  Walk.  189. 

89*  A  provision  in  a  will  for  "  testa- 
mentary expenses,"  does  not  include  the 
costs  of  a  suit  occasioned  by  the  will. — 
Brown  y.  Groombridge,  M.  1819*  4 
Madd.  495. 

90.  A  direction  for  a  sale,  in  a  given 
event,  of  un  estate  devised  by  the  will, 
without  expressing  by  whom  it  v\ras  to  be 
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told)  does  not  give  a  power  of  sale  to  the  to  be  implied  to  the  execQtors^ 
executors  by  implication  ;  nor  is  a  power  the  devisees  are  minors.  Pation  ▼•  JZea- 
of  sale,  not  expressly  given  to  any  one,  daU,  H,  1820.    1  Jac.  &  Walk.  189. 
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AsseUf  legal  and  equitable j  hotxr  applied. 


91.  A  trust  term  attendant  on  the  in- 
heritance is  deemed  assets  to  pay  debts. 
Chapman  v.  Bond^  M.  1688.  1  Vern. 
188.     Dowse  v.  Derivalf  M.  1682.  ibid» 

104. 

92.  A  term  vested  in  trustees  is  not 
assets  to  pay  debts ;  but  otherwise,  if  the 
term  be  in  the  party  himself,  and  the  in« 
heritance  in  trustees.  Thruxton  v.  Ait. 
Gen.  M.  1683.     1  Vem.  340. 

93.  A-;  ^^  h^'  marriage,  demised  lands 
to  B.|-Who  re-rdcmised  to  A.  for  a  lesser 
term,  at  a  pepper-corn  rent  during  A.'s 
life,  and  after  his  death  at  an  annual 
rent  for  the  life  of  his  wife,  for  her  join- 
ture, and  at  a  pepper-corn  rent  for  the 
remainder  of  the  term  ;  A.  died  indebted. 
The  re-demised  term  shall  not  bo  assets 
to  pay  any  debts,  but  what  affect  the  in- 
heritance, it  being  raised  for  a  particular 
purpose.  Baden  v.  Pembroke^  C.  1688. 
2  Vern.  52. 

94.  A.  made  a  mortgage  for  years,  and 
died,  after  it  was  forfeited.  The  term, 
though  not  assets  at  law,  was  decreed  to 
be  sold  for  payment  of  debts*     S.  C. 

95.  A.  made  his  nephew  executor, 
and  devised  to  him  and  his  heirs  all  his 
lands  in  trust,  to  sell  and  pay  all  his 
dnbts  and  children's  portions,  and  gave 
hir  children  100/.  a  piece.  The  money 
arising  by  this  sale  is  not  legal  assets,  and 
the  debts  and  children's  portions  aro  to  be 
paid  equally.    Anon.  H.  1690.     2  Vern. 

132. 

96.  By  the  statute  of  frauds,  the  trust 
of  a  fee  is  assets  at  law  ;  but  the  trust  of 
H  term  is  not.  King  v.  Ballet^  M.  1691. 
2  Vern.  248. 

97*  Tenant  in  tail  suffered  a  recovery, 
let  in  a  mortgage  for  years,  and  then 
limiting  it  to  the  old  uses,  he  devised  all 
his  land  for  payment  of  his  debts :  Held, 
that  the  equity  of  redemption  of  this 
mortgage  is  assets.  Fosset  v.  Austen^  H. 
16) I.     Pre.  Ch.  39. 

98.  A  husband  assigned  a  personal  es- 


tate, which,  belonged  to  his  wife  u 
trix,  in  trust  for  sochruses  as  be  should  by 
deed  or  will  appoint ;  and  in  defiialt,  ia 
trust  for  himself,  his  executors,  See.  He 
afterwards  gave  this  estate  to  his  wife  aod 
children.  T^is  is  assets,  and  the  devise 
to  the  wife  and  children  is  only  a  legacy, 
and  most  be  liable  to  the  husband*s  debts 
in  the  first  place.  Aehfield  v.  Asl^Ud, 
E.  1693.     2  Vern.  287. 

99*  By  marriage  articles,  money  was 
agreed  to  be  laid  out  in  land,  and  settled 
to  divers  uses,  remainder  to  the  right 
heirs  of  the  husband.  The  husband  and 
wife  died  without  issue.  This  money 
being  in  the  disposal  of  the  husband,  is 
assets,  and  shall  go  to  his  executor,  a 
fortiori  to  his  residuary  legatee.  Oil- 
Chester  v.  Bickerstajfy  T.  1^3.  2  Vern. 
295. 

100.  A.  indebted  to  B.  in  30G/.,  (in 
consideration  of  a  settlement  made  on 
him  by  A.  after  his  death)  gave  a  hood 
to  C.  ill  trust  for  A,  to  pay  500/.  as  A. 
by  will  should  direct.  A.  directed  the 
500/.  to  be  paid  to  C,  and  made  him 
executor.  C.  sued  on  this  bond,  and  B. 
brought  his  bill  for  relief:  Held,  this 
500/.  was  assets  in  the  hands  of  B.  to 
pay  himself.  Thomson  r.  Tawnoj  E* 
1695.  Pre.  Cb.  52.  2  Vern.  319. 
S.  C.  and  resolution,  though  differ«ndy 
stated. 

101.  If  the  trustees  for  payment  of 
debts,  are  not  made  executors,  the  devise 
does  not  become  legal  assets,  ^iseii. 
M.  1700.  2  Vern.  406.  Et  tfide  Hixon 
9.  Wilham,  1  Ch.  Ca.  248,  But  where 
land  is  devised  to  be  sold  by  executars  for 
payment  of  debts,  the  money  raised  by 
the  sale  is  legal  asseto.  S.  C.  Ei  vide 
Edwards  e.  Graves,  Hob.  265* 

10?*  A.  devised  his  reversion  expectant 
on  an  estate  for  life  to  A.  and  B.  his  exe- 
cutors, to  be  sold  for  payment  of  debts 
and  legacies  :  as  the  devisees  were  made 
executors^    the  produce   will    ba  legal 
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been  executors.     Anon,  M.  1700.  2  Vern. 
404. 

108.  A.  purchased  a  lease  of  a  housq 
in  the  oame  of  B.  and  took  a  declaration 
of  trusty  to  permit  A.  to  enjoy  for  life, 
and  then  In  tritst  for  his  reputed  wife. 
7his  lease  is  not  assets,  nor  liahle  to  the 
creditors  of  A.  after  bis  death,  for  when 
a  man  purchases,  he  may  settle  his  estate 
as  he  pleases.  Fletcher  v.  Sidleyy  H, 
1704.  2  Vern.  490.  Sed  vide  Peacocic  r. 
Monk,  1  Ves.  130.  where  Ld.  Hardwicke 
saidy  this  case  was  only  an  inclination  of 
the  court  on  the  argument  of  counsel|  and 
H  wopld  be  dangerous  to  allow  it  as  a 
|»recedent. 

104.  A.  on  marriage  created  a  term  in 
trust  to  raise  6000/.,  of  which  3000/. 
was  for  his  younger  children,  and  the 
other  3000/.  as  he  should  appoint.  After- 
wards, he  appointed  the  3000/-  as  a  col- 
lateral security  to  I.  S.,  and  by  will  he 
devised  it,  and  the  other  3000/;  to  his 
daughter.  Yet  held  that  it  should  be 
assets  to  satisfy  a  Jbond  credftor.  Z»as- 
se/i  T.  JU.  Cornwallisj  M.  1704.  Pre. 
Ch.  232.  2  Vern.^  465. 

105.  An  equity  of  redemption,  is  assets 
te  pay  simple  contract  debts.  Coleman 
V.   Winch,  H.  1721.  1  P.  W.  777, 

106.  A. I  after  marrini^ef  purchased  a 


3  P.  W.  341.    But  from  tkt  manner  \^ 
which  Degg  9.  Degg  is  mentioned  by  th® 
M.  R.  in  Chambers  v.  Harvest,  Mos.  123* 
and  Hall  v.  Kendall,  ib.  328.  it  seems  not 
to  have  been  decided  on  the  ground  of 
the  premises  devised  being  an  equity  of 
redemption,  but  to  pay  all  sorts  of  ere* 
ditors  equally.     Degg  y^Deggy  T.  1727- 
2  P.  W.  416.    Upon  the  principle  ofa- 
law  that  whatever  came  to  the  hands  of  a 
person  in  the  character  of  executor,  or 
by  reason  of  his  executorshijf,- should  be 
assets  in  his  hands,  according  to  Dethick 
V.  Caravan,  1  Lev.  224.    The  generality 
of  the  old  cases  determined,  that  money 
arising  by  sale  of  lands    devised  to,  or 
subjected  to  the  power  of  executors  to 
sell  for  payment  of  debts  and  legacies, 
should  be  legal  assets   in'  their    hands, 
(although  they  could  not  be  charged  with 
the  value  of  the  lands  before  sale.)     Gir- 
ling 0.  Lee,    1  Vern.  63.    Hawker   v. 
Buckland,    2  Vern.    106.      Greaves    v. 
Powel,  .  ibid.      248.        Cutterback '   v. 
Smith,  Pre.  Ch.    127.     ^on.    2  Vern. 
405.     Bickham    v.    Frieeman,  Pre.  Ch. 
136.     Walker  v.  Maker,  2  P.   W.  552. 
Mashara  e.  Harding,  Bunb.  339.     Blatch 
r.  Wilder,   1   Atk.  420.     Yet  some  of 
the  old  cases,    considoring  the  devisee, 
Ssc,  fn  the  double  character   of  trustee 
and  executor,  preferred  the  former,  and 


term  to  himself  and    his    wife,  and  the   consequently  made  the  assets  equitable. 


survivor,  and  the  executors,  adminis- 
trators, and  assigns  of  such  survivor. 
A.  mortgaged  the  term,  *  proviso  to  be 
void  on  payment  of  the  money  by  A. 
or  his  wife,  or  the  executors  of  one  of 


Hickson  v.  Witham,  Finch  196.  Anon. 
2  Vern«  133. ;  and  the  latter  cases  incKne 
strongly  to  this  construction.  Chambers 
V.  Harvest,  and  Hall  v.  Kendall,  supra, 
Prowse  o.  Abingdon,  1  Atk.  484.     Lewin 


them,  and  for  quiet  enjoyment  till  de-.  i'.  Oakley.  2  Atk.  50.  Silk  v.  Prime,  1 
fault.  Seven  years  after,  A.  contracted  I  Bro.  C.  C.  138.  (n.)  Barker  v.  Boucher, 
debts,  and  died:     Held,  that  this   being  I  ibid.  140.  (n.)  Newton  v.  Bennett,  ibid. 


the  case  of  creditors,  and  the  settlement 
being  after  marriage,  in  the  power  «of  the 
husband,  and  the  equity  of  redemption 
being  reserved  to  him,  as  well  as  to  bis 
wife,  the  term  is  assets  to  pay  debts. 
Watts  V.  Thomas,  T.  1726.  2  P.  W. 
364. 

107.  An  estate  for  three  lives  granted 
to  A.,  his  executors  and  administrators, 
is  a  personal  estate,. and  will,  on  A.'s 
death,  be  liable  to  all  his  debts  by  simple 
contract,  as  a  lease  for  years  would  be. 
i).  of  Devonshire  v.  Atkins^  M.  1726. 
2  P.  W.  381.       . 

108.  If  a  derae  be  to  executors  of  an 
equity  of  redemption  only,  this  is  but 
equitable  asS6fs,  and  to  be  applied.  Vide 
tbe'tiee  of  Sir  Cbarlea  Cox'i  creditors, 
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135.  Batsot)  V.  Lindegreen,  2  Bro.  C.  C« 
94.    Still,  however,  it  seems,  that  when  an 
estate  descends  to  the  heir,  charged  with 
payment  of  debts,  it  will  be  legal  assets. 
Freemoult  v.  Dedire,     1    P.   W.  430. 
Plunkett  V.  Penson,  2  Atk.  290. 
109.  A.  devises  all  his  real  and 
estates  to  his  executors  and  their' 
in  trust  to  sell,  and  pay  all  h||  debts  ;  his 
real  estate  being  only  equUabl^  assets, 
and  the  testator  leaving  debts  by  bond 
and  simple  contract,  if  the  bond  Credi- 
tors are  paid  part  out  of  the  .personal 
estate,  they  shall  bring  it  back  again  into 
hotch-pot,  if  they    wpuld^  ^laid  any 
thing  out  of  the   real  estate.    Degg  e. 
Deggy  supra.  And  Bailey  v.  Ploughman, 
Mos.  95.  was  decided  in  the  nme  man- 
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Her  upon  the  authority  of  Degg  v.  Degg. 
So  Haslcvood  v.  Pope,  3  P.  W*  323. 
IMorice  o«  Bank  of  England,  Ca.  temp. 
Talb.  220. 

no*  The  court  doubted,  in  this  case, 
whether  a  leashold  esfhte  in  Scotland, 
can  be  valued  here  as  personal  assets,  as 
|i  leasehold  in  Ireland  may,  and  therefore 
left  it  ^o  the  Master  to  report  any  thing 
apecially.  Bligh  v.  E.  DamieyjT.  1731. 
2  P.  W.  622. 

111.  Money  articled  on  marriage  to  be 
laid  out  in  land  and  settled  :  IJeld,  not 
assets,  even  at  law.  Lechmerew.  E.  of 
Carlisle,  M.  1733.  8  P.  W.  217.  Vide 
Lawrence  v..  Beverley,  cited  in  Kettleby 
V.  Atwood,  1  Vern.  298. 

112.  A  lease  for  years,  or  a  bond,  or 
grant  of  an  annuity  being  personal  as- 
sets, shall  be  applied  in  a  course  of  ad- 
ministration. Sir  Charles  Cox^s  Credi- 
iors,  M.  1734.  3  P.  W.  342.  Wilson  v. 
Fielding,  M.  1718.  2  Vern.  764. 

113.  Testatrix  gave  a  bond  for  payment 
«f  money  at  her  death,  in  nature  of  a 
legatary  disposition.  To  this  bond  her 
executor  pleaded  non  est  factum,  upon 
which  plaintiff  at  law  got  a  vydict  and 
judgment  c7e  bonis  testatoris.  The  exe- 
cutor then  set-up  inequity  want  of  assets, 
but  Ld.  Hardv^eke  held,  that  the  plea  and 
judgment  was  an  admission  of  assets,  and 
ne  refused  to  relieve  the  executor,  save 
only  against  the  penalty.  Ramsden  v. 
Jackson,  H.  1737.  1  Atk,  292.  which 
case  was  decided  upon  the  principle  of  a 
leading  case,  vii.  Rock  r.  Leighton, 
stated  from  Ld.  HoWs  MSS.  in  3  T.  R. 
^0.  where  it  was  held  that  a  judgment 
against  an  executor  by  default,  was  an 
admission  of  assets,  and  if  upon  a  fi,  fa. 
being  issued,  the  sheriff  cannot  find  suf- 
ficient assets  of  the  testator  to  satisfy,  he 
may  return  a  devastavit.  Vide  etiam 
5helton  ».  Hawling,  1  Wils.  C,  B.  258. 
but  more  fully  in  1  Saund.  21 9.  by  Mr. 
Sergt.  Williams,  in  notis,  and  Erving  o. 
Peters,  3  T.  R.  685.  which  were  deter- 
mined on  the  sarre  authorities. 

114  An  e^ecuto|r, being  indebted  to  A. 
assigned^o  %im  a  *nortgage  terra  of  his 
te.^tntor,  as  a  satisfaction  for  the  debt 
This  is  a  good  alienation,  and  A.  shall 
bave  the  benefit  of  it  against  the, daugh- 
ters of  testator,  who  claimed  as  creditors 
under  a  marriage  settlement  ;  for  an  as- 
-signment  by  an  executor  of  a  testator's 
asset  to  a  person  who  has  a  sum  of 
money  bonajidc   due;  is  aa  valuable  a 


consideration  as  for  money  paid  ^wlk 
Nugent  V.  Giford,  M.  1737.  i  Atk.  46S. 
The  authority  of  this  case  seems  cooiiria- 
ed  by  £wer  r.  Corfaett,  2  Pt  W.  148. 
Elliott  V.  Merryman,  2  Atk.  41.     Mead 
V.   Ld*  Orrery,  3  Atk.   235.     Itbell  r. 
Beane,  1  Ves.  215.    Jaconibr.  Harwood, 
2   Ves.  265.     Bonny  v.  Ridgard,  2  Bro. 
C.   C.  438.      4   Bro.   C.   C.   130.  cited 
Whale  V.  Booth,  4  T.  R.  625.  (n.)     An- 
drew V.  Wrigley,  4  Bro.  C.  C.  125»  wbt-rt 
the  M.  R.'s  observations  on  this  case  are 
stated  by  him  from  the  Register's  booL 
Vide  etiam    Langley  v.   Oxford^  Amh. 

17. 

115.  At  law,  an  executor  may  alieo  the 
assets  of  a  testator,  and  when  aliened,  no 
creditor  can  follow  them ;  for  if  the  con- 
sideration be  good,  equity  will  support  it 
as  well  as  a  court  of  law,  and  there  h  no 
difference  in  equity  between  the  power 
of  an  executor  to  dispose  of  legal  and 
equitable    asseu.     Nugent    v.    Giford^ 
sup.     But  it  seems  that  a  testator's  goods 
cannot  be  taken  in  eieeution  for  a  debt 
of  the  executor.    iParr  v.  Newman,  4  T. 
R.  621.      Vide  etiam    Scott  v.  Tyler, 
2  Bro.  C.  C*  431.  where  the  questioa, 
whether  an  equitable  assignment    of  a 
specific  legacy  by  an  executor^  for  hit 
own  private  debt,  was  bit'^ding,  was  maclk 
agitated ;  that  matter,  however,  ended  in 
compromise. 

1 16.  A.  gave  several  legacies,  and  nsade 
B.   his  executor  and  residuary  legatee. 

B.  received  all  the  assets,  and  bought 
lands  with  the  money,  and  also  the  equity 
of  redemption  of  another  estate  on  whick 
A.  had  a  mortgage,  and  died.  Upon  a 
bill  by  the  legatees,  to  be  paid  their  le- 
gacies out  of  B.'a  real  and  personal  es- 
tate, the  court  directed  that  the  asaeta 
laid  out  in  the  purchases  should  be  re- 
stored to  testator's  personal  estate,  and 
the  equity  of  redemption  should  be  aa* 
sets.  Ryal  v.  Ryal,  H.  1739.  1  Atk.  59. 
Amb.  414.  Blatch  v.  Wilder.  1  Atk.  420. 
S.  P.     In  Newton  o.  Bennett,  1  Bro.  C« 

C.  135.  Ld.  Thurlow  said,  it  has  been 
n  I  ways  hffld,  that  an  estate  devised  to  an 
executor  to  sell,  was  equitable  assets; 
though  in  Blatch  v.  Wilder,  Ld.  Hard" 
uncke  held  them  to  be  legal  assets.  Most 
of  the  old  cases,  however,  agree  with  Ld. 
HardwuJceU decision.  Vide  Deggr.  Degg, 
2  P.  W.  416.  anten  pi.  108.  (with  special 
note.)  Vide  etiam  Btirwell  v.  Corraot, 
Hard.  405,  But  itseems  now  to  be  settled, 
that  where  a  power  is  given  to  executors 


EXECUTORS  AND  ADMINISTRATORS  IT. 
Assets,  legal  and  equitabhy  koto  applied. 


$»l 


to  sell  lands  fwhether  that  power  be  naked 
or  coupled  with  an  interest,  whether  it 
be  reserved  to  them  and  their  heira,  or 
merely  to  them  ^a  executors,)  the  lands 
subject  to  such  power  will  be  considered 
as  affected  by  a  trust,  and  the  execu tot's 
as  trustees^  and  the  monies  arising  by 
the  sale  as  equitable  assets.      Vide  Hick- 
son    V.    Witbam,    Finch    198.      Anon. 
2  Vern.  133.     Challis  o.  Casborne,  Pre. 
Cb.  408.     Lewin  r.  Oakley,  2  Atk.  50. 
Newton  V.  Bennett,  1    Bru«  C.   C.   135. 
Silk  f.  Prime,  and  Barker  v,  Boucher, 
referred  to  in  a  note  to  S.  C.     Batson  v. 
Lindegj^een,  2  Bro.  C.  C.  94.     Notwith- 
standing it  was  held  in  Freemoult  o,  De- 
dire,  1  P.  W.  430. ;  Piunkett  r.  Penson, 
2  Atk.  293. ;  and  Allen  v.  Heber,  2  Stra. 
1270. ;  that  where  lands  charged  with  the 
payment  of  debts  descend  to  the  heir  at 
law,  they  are   legal  assets,  because  the 
descent  is  not  broken,  as  it  would  be  in 
a  devise  to  a  stranger  ;  yet  that  doctrine 
WHS  expressly  exploded   in  Hargravo  r. 
Tindall,  1  Bro.  C.   C.  1S6.  (n!)     And 
in    Batson    0.    Lindegreen,    supra^  Ld. 
Thurlow   said,    that     a    devise    to    an 
heir,  to  sell,   would  make  the  produce 
equitable  assets,  and  a  charge  is  a  devise 
pro  tanto.      Vide  Gilpin's  Ca.  Cro.  Car. 
161.  us  to  the  question,  whether  an  equity 
of  redemption  of  a  mortgage  in  fee  of  a 
trust    estate,  ought  to  be  considered   as 
legal  or  equitable  assets  ?  In  Piunkett  v. 
Penson,   E^  1742.  2  Alk.  293.    it  was 
held,   ''  that  where  a  mere  trust  eitate 
descends  upon  an  heir  at  law,  it  will  be 
con^^idered  as  legal,  and  not  as  equitable  * 
assets,    and    this  is  founded  on  the  3d 
clause  of  the  slat,  of  fraudulent  devises, 
(3  &  4  W.  &  M.  c.  14.)  which  gives  a 
sjH^cial  creditor  his  remedy  at  law  against 
the  obligor's  heir ;  but  it  has  not  made  a 
mortgage  in  fee  of  a  trust  estate  subject 
to  the  same  thing,'*     Vide  Cole  t\  War- 
den, 1    Vern.  410.     Plocknet  p.   Kirk, 
ibid  411.     Sawley  t?.  Gower,  2  Vern.  6!. 
Trevor  ».  Perryor,  1  Ch.  Ca.  148.    Dar- 
throp  r.  \Vest,''2  Ch.  Hep.  C2.     So,  "  a 
reversion  in  fee  being  in  the  mortgagor 
on  a  mortgage  for  years,  it  is  legal  assets, 
because  the  bond  creditor  may  have  a 
judgment  against  the  heir  of  the  obligor, 
and  a   ces^et  ezecutioy  till  the  reversion 
comes  into  possession.'*     SecuSy  "  where 
the  mortgagor  himself  has  but  a  term  for 
years.*'      Vide   Ca.  of  Sir  Cha.   Cox's 
creditors,  3  P.  W.  342.      Ila^twcU  r. 
ChJtterSj  Amb.  308. 


1 1 7- 'Before  the  marriage  of  E«  with  M. 
it  was  agreed  that  300/.,  till  it  could  be 
laid  out  in  land,  should  be  settled  in  trust 
to  E.  for  life,  to  M«  for  life,  and  in  default 
of  issue,  in  such  manner  as  M.  should  bjr 
deed  appoint,  and  fw  want  of  appoint- 
ment, to  her  right  heirs  for  ever.  M.  by 
deed-poll  appointed  the  300/.  to  be  paid 
to  her  husband,  and  employed  by  him  to 
such  charitable  uses,  or  other  purposes, 
as  he  should  think  fit.  £.  by  will,  gave 
100/.  a-piece  to  A.,  B.  and  C,  being  the 
money  charged  on  the  estate  of  iVl.'s  fa- 
ther, and  declared  in  his  will,  that  such 
disposition  was  in  pursuance  of  his  wife's 
directions.  Upon  a  bill,  by  the  creditors 
of  C,  to  have  this  300/.  applied  in  pay-*^ 
ment  of  their  debts,  as  a  part  of  his  assets, 
the  court  held,  it  was  a  part  of  the  assets 
to  be  so  applied,  and  not  a  naked  power 
only  to  convey  to  charitable  uses.  And 
his  Honor,  in  this  case,  observed,  that 
there  were  but  three  ways  of  property  j 
1st,  enjoying  it  in  a  man's  own  right; 
2d,  transferring  that  right  to  another; 
and  3d,  the  right  of  representation. 
Hinton  v.  Toye^  M.  I739«  1  Atk.  465. 
ri<^  Thompson  v.  Towne,  Pre.  Ch.  52, 
2  Veru.  319.  Lascelles  v.  Ld,  Corn- 
waliis,  ibid.  232.  Ashfield  v.  Ashfield, 
2  Vern.  287.  Townsend  r.  Windham, 
2  Vcs.  1.  Bainlon  r.  Ward,  2  Atk* 
172. 

118.  I.  S.  on  his  marriage,  settled  his 
estate  on  himself  for  life,  on  his  wife 
for  life,  remainder  to  trustees,  to  pre- 
serve, &c.  remainder  to  bis  first  and 
other  son  in  tail,  remainder  to  himself  io 
fee.  A  son  was  born ;  the  father  died 
indebted  by  bond,  and  then  the  son  died 
without  issue,  and  by  will  devised  the 
estate  to  defendant  in  fee.  Ld.  Hard" 
wieke  held,  that  the  reversion  being 
come  into  possession,  was  assets  to  pay 
the  father's  debts,  notwithstanding  the 
devise  of  the  son;  and  it  is  inaccurate 
to  say,  that  a  rever:?ion  after  an  estate 
tail  is  not  assets,  fur  there  is  a  liability 
which  makes  it  assets  in  futuro.  So  a 
daughter  entitled  to  an  estate  as  a  pos- 
scssio  frairis^  is  liable  to  pay  he^  father's 
debts.  Kinasion  v.  Clark ^  T.  1741. 
2  Alk.  204.  Vide  Giflard  v.  Barber^ 
1  Vcs.  175,  Godolphin  r.  Abingdon, 
ibid.  57.  Vide  efiam  Tweedale  v*  Co- 
ventry, 1  Bro.  C.  C.  240. 

119-  After  assets  are  discovered  by  a 
bill  in  equity,  plaintifi*  shall  have  satis- 
faction decreed  him  in  eQuity^  and  not  be 
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turned  over  to  his  remedy  at  law.  Yates  i  reeling  the  clear  surplus  to  be  paid  •#«%»«, 
T.  Hamblyy  H.  1742.  2  Atk.  S63.  fuaking  to  (he  parties  all  just  allowaDcet, 

120.  Aa  estate  0ttr  a»/r6  m'e,  though  it)  the  Master  ought  to  allow  payments  ia 


is  devlsedy  will  be  liable  to  debts  by  spe 
cialty,  to  contribute  in  a  course  of  ad- 
ministratioo,  according  to  the  gross  value. 
Where  a  man  takes  an  estate  as  executor, 
it  is  assets  ;  for  as  an  executor  of  a  tes- 
tator,  he  can  take  nothing  without  be- 
ing so  ;  as  before  the  statute  of  frauds.  &c. 
granting  an  estate  pur  autre  me,  to  A. 
his  ezecutorSi  he  would  have  made  it  as- 
sets^ devising  it  to  thcro  makes  it  equally 
•o.  Westfaling  v.  Westfalingy  K.  1746. 
S  Atk.  465.  467.  Since  the  statute  of 
14  Geo.  2.  c.  20.  s.  9*  it  should  seem  that 
fen  estate  pur  autre  vie,  when  limited  to 
executors,  must  be  considered  not  as  a 
IVeeholdj  but  as  personal  estate,  to  all 
intents.  Vide  Williams  v.  Jekyll,  2  Ves. 
581.  684.  4  T.  R.  230. 

121.  In  WilliPms  v.  Jekyll,  and  West- 
faling V.  Westfaling,  sup,  Ld.  Harduncke 
seems  to  have  thought  that  a  lease  for 
lives  to  one,  his  executors  aud  adminis- 
trators, would  make  the  executor  or  ad- 
mimstrator  a  special  occupant,  but  Ld. 
Redesdale  differed  from  Ld.  Hardwicke, 
saying,  that  the  old  authorities  bcal^he 
ofher  way;  (a)  and  his  Lordship  ob- 
aerved,  that  the  title  of  an  executor  de- 
pends on  his  taking  on  himself  the  ad- 


di.scharge  of  legacies.  ^ighiingaU  ▼• 
Lawson,  £.  1784.  1  Cox  23.  1  Bro.  €• 
C.  440. 

124.  An  admission  of  assets  bj  the 
executor's  aUswer,  is  waived  by  plaintiff's 
goiug  to  an  account  of  assets,  and  pro- 
curing a  receiver  to  be  appointed.  Watt 
V.  Bushbjfj  T.  1785.  I  Bro.  C.  C.  484. 

125.  A  bill  was  filed  by  testator'a  ere* 
ditors,  slating  a  mortgage  by  tsstator,  of 
part  of  his  real  estates,  and  that  plaintifis 
were  entitled  to  the  mortgage  money  :  it 
then  stated  the  will  by  which  testatoiF  di- 
rected his  real  and  personal  estates 
should  be  liable  to  all  his  debts  ;  he  gavo 
50/.  per  ann,  to  his  aunt,  and  other  an* 
nuities  and  legacies  :  it  further  stated, 
that  testator  had  other  real  estates,  be* 
sides  those  in  mortgage ;  the  heir  was  an 
infant  when  the  bill  was  filed,  and  at  the 
decree:  Tkurlowy  C.  held  all  the  real 
estates  in  and  out  of  mortgage,  a&.  equi- 
table assets.  Pope  v.  Gwt/tij  H.  1787« 
8  Ves.  28.  (n.)  Ld.  Eldon,  in  stating  the 
above  case,  in  Shiphard  ▼.  Lutwidge, 
said  there  was  another  point  in  the 
above  case,  whether  the  parol  would 
demur,  which  was  material  opon  the 
point,  whether  a  charge  makes  equitable 


ministration  of  the  will,  and   therefore  I  assets.     Sed  vide  Hargrave  v.  Tyndall, 


does  not  commence  instanter,  but  by  his 
subsequent  act,  and  as  to  an  administra- 
tor ex  necessitate^  his  title  cannot  com- 
mence iustaMery  and  therefore  it  should 
seem  that  the  character  of  special  occu- 
pant cannot  possibly  belong  to  either, 
Campbell  s.  Sandysy  M.  1803.  1  Sch.  & 
Lef  289.  Vide  (n)  Anon.  Dy.  328.  b.  n, 
RoU  Abr.  tit.  Occupant,  G.  2,  3.  but 
stated  contra  by  Comyns,  in  his  Dig. 
Estates,  F.  1.  tit.  Occupant.     Wipdsor's 


664.  Cro.  Eliz.  901.  Yelv.  9.  Lowe  v. 
Burron,  3  P.  W.  264.  note,  {d)  Oldham 
V.  Pickering,  Cartli.  37^.  1  S^ik.  464. 
Harg.  Co.  Lit.  41.  b.  (n.  4.) 

322.  The  question,  whether  a  rever- 
sion, after  several  estates  tail  falling  in, 
subsequent  to  the  death  of  the  rever- 
•ioner,  be  assets  to  pay  his  debts,  was 
-agiuted  in  this  case,  but  not  determined. 
Tweedaie  v.  E.  of  Cocentry,  E.  1783. 
1  Bro.  C.  C.  240. 

1£3.  l/nder  a  decree  fur  an  account. 


1781.  1  Bro.  C.  C.  136.  (n.)  where  it  was 
determined  that  the  parol  would  not  de- 
mur. 

126«  Testator  charged  his  real  estate 
with  1000/.  to  be  applied,  as  the  residue 
of  his  personal  estate  was  thereinafter 
directed.  lie  then  gave  the  residue  of 
his  personal  estate,  after  his  debts,  lega- 
cies, and  funeral  ex|>enses  wei;e  paid,  ta 
certain  trustees,  fer  ihe  benefit  of  his  it»* 
laiions,    in    manner  therein   mentioned. 


Ca.  3  Leon.  35.     Salter  v.  Butler,  Mo.    The    personal    estate    was  delicient  for 


and  applying  personal  estate  in  payment    Godfrey,  T.  1798.  4  Ves.  6. 


of  debts  ami  funeral  expenses^  aod^di- 


payment  of  his  debts.  The  1000/.  is 
payable  to  the  trustees  for  the  rolations, 
without  being  subject  to  the  claims  of 
the  creditors.  Killet  v.  Ford,  £.  1788. 
I  Cox  442.     ^ 

127.  Though  testator  declared  to  his 
executor,  that  he  never  meant  to  call  for 
payment  of  a  promissory  note,  it  was 
held  part  <#*  the  ossets,  which  were  insuf- 
ficient for  the  legacies ;  a  charge  on  the 
real  estate  having  failed  for  want  of  a 
proper  attestation  of  the  will.     Byms  v. 


128.  An  equity  of  redemption  is  not 
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equitable  assets,  at  least  as  against  judg- 
nient  creditors;  for  where  there  is  a 
mortgage,  then  a  judgment,  and  then  a 
second  mor|gage,  the  judgment  creditor 
may  redeem  the  first  mortgage.  Skarpe 
▼•  Ld.  Scarborougkyk.  1799.  4  Ves. 
538. 

129^  Ad  advowson  in  gross,  is  assets 
by  descent  at  conmon  law  for  specialty 
debts.  %»%  V.  Waierwort&,T.  ia02. 
7  Ves«  447.  Vide  Robinson  o.  Tonge,  8 
Bro.  P.  C.  656.  3  P.  W.  398. 
.  ]30.  A  charge  for  payment  of  debts 
makes  equitable  assets.  BiMey  t.  Ekins, 
T.  1802..    7  Ves.  319. 

131*  There  is  a  distinction  between  a 
power  and  an  absolute  property ;  for  a 
power,  unless  executed,  is  not  assets  for 
debts.  Holmes  v.  CogkUl^  T.  1802.  7 
Ves.  499. 

132.  H.  L.  by  will  duly  executed,  di- 
rected his  debts,  legacies,  and  annuities  to 
be  paid,  for  which  he  charged  all  his  real 
estates,,  and,  after  giving  some  legacies 
aod  annuities,  he  devised  to  his  son  C, 
bis  heirs  and  assigns,  all  bis  lands,  &c'.  and 
mil  other  his  real  and  personal  property, 
•object  to  his  said  debts,  l^^cies  and  an- 
nuities. Upen  a  bill  by  the '^creditors, 
against  C*  L.,  testator^s  heir  at  law  and 
sole  executor,  the  estates  were  sold  under 
the  decree,  and  the  only  reibaining  ques- 
tion was,  whetlier  the  assets  were  legal  or 
aquitable  ?  The  simple  coatract  creditors 
relying  on  Bailey  o.  Ekins,  (7  Yes.  3i9-) 
insisted  that  these  estates  were  equitable 
assets.  Eldtm^  C.  put  a  question,  where 
tfae  court  does  not  look  upon  tlie  heir  at 
law  as  trustee  for  all  debts  by  virtue  of 
the  charge.  When  Mr.  Lloyd  (as  osatc. 
car.)  mentioned  the  case  of  Pope  v.  Qmyn, 
cor.  Tkurlowj  C.  H.  J787*  ante^  pi  126. 
Upon  the  authority  of  which  case,  as  also 
Bailey  v.  Ekins,  tupra^  Ld.  El^n  held, 
that  whatever  difficalty  there  was  in  ori* 
ginally  deciding,  that  a  mere  charge  that 
does  not  break  the  descent,  makes  equita- 
ble assets,  it  is  now  settled  that  it  does,  and 
bis  Lordship  accordingly  declared  the  es- 


133.  The  rule  as  to  the  exoneration  of 
estates  descended,  by  a  devise  for  pay- , 
ment  of  debts,  will  hold,  even  though  the 
estate  devised  may  be  equitable  assets, 
and  the  descended  estates  legal  assets. 
MUnes  v.  Siattry  E.  1803,  8  Yes.  304. 
Vide  Manning  V.  ^pooner,  3  Ves.  114. 
Davis  V.  Topp,  2  Bro.  C.  C.  259.  (n.) 
Doano  a.  Lewis,  ibid.  257.  Powis  a. 
Corbett,  3  Alk.  556.  Harmood  a,  Og^ 
lander,  G  Ves.  199-     8  Ves.  106. 

134.  A  power  of  appointment  aver  a 
sum  of  money,  to  be  raised  under  a  trust 
term,  executed  in  favour  of  volunteers,  is 
assets  for  creditors;  but  the  equity  of  a 
purchaser,  from  a  party  taking  under  a 
voluntary  deed  of  appointment,  shall  be 
preferred  to  that  of  general  creditors 
having  no  specific  charse.  George  v. 
MUbanke^M.  1S0$.    9  Ves.  190. 

135.  A  remittance  in  bills  and  notes, 
for  the  purpose  of  answering  acceptances,, 
but  received  by  the  administrator  in  cen* 
sequence  of  the  death  of  the  party  t<> 
whom  it  was  remitted,  shall  not  be  deem- 
ed general  assets,  for  the  specific  pur« 
pose  operates  as  a  lien,  which  woul^t 
also  be  the  eflect  upon  a  bankruptcy^-— 
Hassall  v.  8m»ihersy  H.  1806.     12  Ves. 

119. 

136.  The  general  rule  far  tbe  convert 
sion  of  personal  property,  bequeathed 
for  life,  with  remainders  over,  into  the 
3  per  cents,  does  not  attach  upon  the 
property  of  a  testator  who  died  in  India, 
under  his  will  made  there,  and  whicb 
was  invested  by  his  executor  in  the  Com* 
pany's  securities  there;  but  .on  the  arrival 
of  the  parties  in  this  country,  a  decree 
was  made  that  it  should  be  remitted,  and 
invested  aceordingly.  Holland  v.  Hughes'^ 
£.1809.     l6Ves.  IL 

137*  Where  an  administrator  had  no* 
tice  that  a  sale  was  required  by  the  par* 
ties  interested,  a  lease,  granted  by  nin 
of  the  premises  afterwards,  was  set  aside. 
Drohan  v.  Drohan^  T.  1809. 1  B4II  &  Be. 
186.  Vide  M<Leod  v.  Drimmond,  17  Ves* 
152.  where  all  the  cases  af  axecutoi«| 


fates  in  this  case- equitable  assets.     «SfAi/H  dealing  with  the  assets  of  their  testator^ 
luurd  v.  Luimdge^  M.  I80!il.    8  Ves,  26.  ^  a^e  fully  considered  by  hi.  Eldm. 
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ISS*  If  lands  are  dtvised  to  trustees 
for '  payment  of  debts,  simple  contracts 
and  specialties  shall  be  paid  in  propor- 
tion ;  and,  though  the  trustees  are  credi- 
tors or  sureties  for  the  testator,  they  shall 
not  prefer  themselves.  Anon,  T.  1681. 
2  Cb.  Ca.  54.  But  if  lands  are  devised 
to  an  execMtor,  they  become  legal  assets, 
and  shall  be  paid  in  a  due  course,  accord- 
ing to  their  superiority  at  law.  Hixtan 
y.  WUham^  H.  1675.  1  Ch.  Ca.  248. 
Girling  v.  Lee^  M.  1682.    1  Vern.  63. 

139-  R^nt  incurred  m  testator's  life- 
time, though  reserved  on  a  parol  lease, 
shall  be  paid  before  bond  debts.  WiUet 
V.  JSor/e.  M.  1687.     1  Vern.  490. 

140.  Plaintiff  sought  by  bis  bill  to 
have  satisfaction  for  a  debt  due.  frem  1.  S. 
to  whom  defendant  was  executor.  De- 
ifendant  was  surety  for  L  S.,  and  to  in- 
demnify him,  I.  S.  assigned  to  him  a  term 
for  years,  and  died,  defendant  paid  the 
debt  out  of  tlie  personal  assets  of  I.  S.,  so 
that  no  assets  were  left  to  satisfy  plaintiff's 
demands  as  a  simple  contract  creditor^, 
wherefore  he  prayed  to  be  paid  out  of  the 
term  for  years  ;  but  the  court  would  not 
to  decree  it,  for  the  defendant,  as  execu- 
tor^ might  apply  the  assets  either  the  one 
way  or  the  other.  Sprigndl  v.  Dtlawne^ 
H.  1688.    2  Vern.  36. 

141.  An  administrator  having  paid 
away  all  the  assets  in  satisfying  specialty 
debts,  was  decreed  to  pay  a  debt  due  on 
decree,  before  he  had  paid  those  debts. 
Ssarle  v.  Holly  H.  l688.  2  Vern.  37. 
Searle  v.  LanCy  M.  1688. 2  Vern.  88.  S.  P. 

142.  Where  a  testator  is  much  in- 
debted, and  the  execotor  is  desirous  to 
be  rid  of  the  assets,  it  is  best  for  Jiim  to 
£le  a  bill  against  the  crediterB,to  the  end 
that  they  may,  if  they  think  fit,  contest 
each  other's  debts,  and  dispute  who  ought 
to  be  preferred  in  payment.  Buckle  v. 
AUu,  Ji.  1688.    2  Vern.  97. 

143.  A.  gave  his  wife*s  tnutee  a  bond, 
to  settle  40Sf.  per  ann.  on  her  for  life,  re- 
mainder to  the  heirs  of  his  body  by  her. 
He  died  indebted  by  bonds,  and  his  wife 
having  administered^  confessed  a  judg- 
ment to  her  trustee.    This  bond  shall  be  I 


preferred  toothers  fmoad^  |he  wife,  bat 
the  children  shall  have  no  preference.— 
CotUe  V.  Frippjt:.  1691.     2  Vern.  1^20. 

144.  A.  died  indebted  by  mortgage, 
with  a  bond  for  performance  of  cove- 
nants ;  and  owing  other  debts  by  bood| 
the  personal  estdte  shall  be  applied  to  pay 
off  the  oond  debts  m  the  first  place.— 
FleUker  v.  Stane,  T.  i6j2.  2  Ve^o.  27S. 

145.  \  decree  against  an  executor  b^ 
ing  prior  in  time,  shall  be  preferred  to  % 
judgment  at  law.  Joseph  v.  Moitj  T. 
1697.     Pre.  Ch.  79. 

146.  A  decree  is  equal  to  a  judgment 
at  law,  and  therefore  an  executor  shall 
uot  be  allowed  payment  of  band  debts  be- 
fore mouey  duo  on  a  decree.  Bishop  t. 
Godfrey y  iVl.  1701.     Pre.  Ch.  179. 

147.  A.  devised  all  his  real  and  per- 
sonal estate,  for. payment  of  his  debts  and 
legacies,  aud  died.  A  creditor  obtained 
j  udgmeu t  agai  o st  t  he  execu tor,  a nd  then 
he  joined  other  creditors,  who  had  not 
jugment,  in  obtaining  a  decree  for  a 
sale,  and  to  be  paid  In  proportion.  The 
judgment  creditor  had  received  several 
dividends,  after  having-  proved  his  debt 
before  the  master  ;  and  ihen  he  petition- 
ed for  a  re-hearing,  pretending,  that  as  a 
judgment  creditor,  he  ought  to  have  a 
preference,  at  least  out  of  the -personal 
estate;  but  the  other  creditors  having 
joined  in  the  bill,  and  contributed  to  tlie 
chiii'ges  of  the  suit,  and  the  dividends 
having  been  made  pursuant  to  the  decree, 
the  court  would  not  alter  it ;  and  held, 
that  if  any  preference  were  to  be,  pUm- 
tiff  ought  to  bring  what  he  had  rectnved 
into  hotch-pot,  and  te  take  either  all  iiw 
or  all  equity.  Bhepherd  v.  Kenty  E.  1702. 
Pre-  Ch.  19a     2  Vern.  435. 

148.  Executors  may  prefer  any  ere* 
ditor  in  equal  degree ;  or  after  an  action 
brought  by  one  creditor,  they  may  con- 
fess judgment  to  another.  Waring  v. 
Oanversy  M.  1715.  1  P.  W.  295.  Mor- 
rice  V.  Bank  of  England,  Forr  2^5.  Dar- 
stono.  Ld.  Oxford,  Pre.  Ch.  188. 

149.  An  executor  or  admiuistratn 
paying  away  assets  for  simple  contract 
debts,  can  have  no  relief  in  equity  against 
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%  bond  debt,  although  wMiout  aotice  of 
It.  Oteenwood  v.  Brudnishj  T«  1720. 
Pre.  Ch.  634.  Robiosoii  «.  Tooge,  3  P. 
W.  39a.  JefiiriM  v.  Harrison,  1  Atk. 
468. 

150.  One  died  indebted  by  bond,  and 
by  will  gave  a  legacy  of  500/.  and  de- 
vised his  lands  in  fee  to  I.  S.,  leaving  a 
personal  estatci  sufficient  only  to  pay  the 
bond.   The  legatee  shall  not  stand  in  the 
place  of  the  bond  creditor,  to  charge  the 
land,  in  regard   the  land  is  specifically 
devised.     Seems,  if  the  land  has  descend- 
ed to  the  heir.     Clifton  v.  Bnri,  M. 
1720.  1  P.  W.  678.    It  being  the  objec: 
of  a  court  of  equity,  that  every  claiorant 
open  the  assets   of  a  deceased   person 
chall  be   satisfied   as  far  as  snch  assets 
can,  by  any  arrangement  consistent  with 
the  nature  of  the  respective  claims,  be 
applied  in   satisfaction   thereof;   it  has 
long  been  settled,  that  where  one  claim- 
ant has  more  than  one  fund  to  resort  to, 
and  another  claimant  only  one,  the  first 
claimant   shall  resort  to  that  fund   on 
which  the  second  has  no  lien.     Lanoy  v, 
Athol  D.J  2  Atk.  446.     Lecam  v.  Mer- 
lens,   1   Ves.   312.      Mogg  v.   Hodges, 
2  Ves.   53.      If,  therefore,  a   specialty 
creditor^  whose  debt  is  a  lien  on  the  real 
assets,  receive  satisfaction  out  of  the  per- 
sonal  assets,  a  simple  contract  creditor 
ahall  stand  in  the  place  of  the  specialty 
creditor  against  the  real  assets,  so  far  as 
tbe  latter  shall  have  exhausted  the  per- 
sonal assets  in  payment  of  his  debt.-^ 
AnoB.  2  €h.  Ca.  4.     Sagittary  v.  Hyde, 
1  Vern-  455.  Neave  v.  Alderton,  1  £q. 
Ab.  144.    Wikon  v.  Fielding,  2  Vern* 
763.    Galton  iu   Hnncock,   2  Atk.  436. 
And  legatees  shal4  have  the  same  equity 
as  against  assets  descended.     Culpepper 
^,  Ashton,  2.  Ch.  Ca.  1 17*     Bowaman  v. 
Aeeve,  Pre..Ch«  578.  Tipping  o.  Tipping, 
1  P.  W.  730.    Lucy  V.  Gardener,  Bunb. 
137    Lutkins  v.  Leigh,  Ca.  temp.  Talb. 
54.      So,  whore  lands  are  subjected  to 
payment  of  all  debts,  a  legatee  shall  stand 
%n  the  place  of  a  simple  contract  creditor, 
who*  has  been  satisfied  out  of  personal 
sssets/    Haslewoorl  o.  Pope,  3  P.  W. 
323.    So,   where  legacies   by   will  are 
charged  on  the  real  estate,  but  not  the 
legacies  by  codicil,  the  former  shall  re- 
sort to  the  real  assets,  upon  a  deficiency 
of  tbe  personal  assets  to  pay  the  whole. 
Hyde  v*  Hyde,  3  Ch.  Ca.  83.  Masters  «. 
Masters,  1  P.  W.  422.  v  Bligh  v.  Darnley, 
Earl,  2  ?.  W.  620.    fiat  from  the  prio« 


ciples  of  these  rules,  it  is  clear  that  they 
cannot  be  applied  in  aid  of  one  claimant, 
so  as  to  defeat  the  claim  of  another,  and 
therefore  a  pecuniary  legatee  shall  not 
stand  in  the  place  of  a  specialty  cre- 
ditor, as  against  lands  devised,  (though 
he  shall  as  against  lands  descended.) 
Clifton  x^,  Burt,  supra.  Haslewood  v. 
Pope,  3  P.  W.  324.  Scott  v.  Scott, 
1  Eden  458.  Amb.  383.  But  such  legatea 
shall  stand  in  the  place  of  a  mortgagee, 
who  has  exhausted  the  personal  assets, 
to  be  satisfied  out  of  the  mortgaged  pre* 
mises,  though  specifically  devised.  Lttt* 
kins  9,  Leigh,  Ca.  temp.  Talb,  53.  Fer- 
rester  v.  Leigh,  Amb.  17L  For  the  ap- 
plication of  the  personal  assets  in  case  of 
the  real  estates  mortgaged,  (vide  Howell 
V.  Price,  1  P*  W.  294.)  does  not  take 
place  to  the  defeating  of  any  legacy. 
O'Neal  V.  Mead,  1  P.  W.  693.  Tipping 
V.  Tipping,  ibid.  730.  Davis  v.  Gar- 
diner, 2  P,  W.  190.  Rider  v.  Wager, 
ibid.  335.  And  it  is  to  be  observed, 
that  none  of  the  riile^  above  mentioned 
subject  any  fund  to  a  claim  to  which  it 
was  not  before  subject,  but  only  take  care 
that  the  election  of  one  claimant  shall  not 
prejudice  the  claims  of  the  others,  2  Atk. 
438  1  Ves.  312.  So  in  Robinson  r. 
Tonge,  M.  1739.  3  P.  W.  398.  «A. 
seised  of  freehold  and  copyhold  lands^ 
mortgaged  the  same  in  his  lifo-time,  and 
died  indebted  by  mortgage  and  oir  several 
bonds.  Th^  specialty  creditors  hisisted 
that  the  court,  in  marshalling  the  assets, 
could  cast  the  whole  mortgage  on  the 
copyhold  estate,  in  order  that  the  spe- 
cialty creditors  might  have  the  benefit  of 
the  whole  freehold  estate.  But  the  court 
said,  that  copyhold  estates  were  not 
liable,  either  in  law  or  equity,  to  the 
testator^s  debts,  further  than  he  subjected 
them  thereto,  and  ordered  that  the  copy- 
hold estate  should  bear  its  proportion 
with  the  freehold  estate  for  payment  of 
the  mortgage,  and  should  not  be  liable  to 
make  satisfaction  for  the  specialty  debts. 
Reg.  Lib.  B.  1738.  fol.  483.^'  This  case, 
howevor,  was  over-ruled  by  Ld.  Eldon  in 
Aldrich  v.  Cooper,  8  Ves.  382.  post,  pU 
189*  where  a  mortgagee  of  freehold  and 
copyhold  estates  losing  also  a  specialty 
creditor  had  exhausted  the  personal 
assets.  It  was  held,  that  the  simple 
contract  creditor  should  stand  in  his  place 
pro  tantOj  against  both  the  freehold  and 
copyhold  estates.  It  is  now  settled,  that 
tbe  ^ourt  will  not  marsbull  assets  ia  fa«> 
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Tour  of  a  charitable  bequest,  so  as  to 
give  it  effect  out  of  the  personal  chattels, 
it  being  void  so  far  as  it  touches  any  in- 
terest in  land.  Mogg  v.  Hodges,  2  Ves. 
52.  Att.  Gen.  v.  Tyndal  Amb.  614. 
2  Eden  207't  Foster  v.  Blagden,  Arab. 
704.  Hiiliard  v.  Taylor,  ibid.  713. 
Where  a  legacy  b  given  out.  of  a  mixt 
fund  ef  re»l  and  personal  estate,  payable 
mt  a  future  day,  and  the  legatee  dies  be- 
fore the  day  of  payment,  quaire^  whether 
the  court  will  not  marshal  assets  so  a»  to 
turn  such  legacy  upon  the  personal  es* 
tate,  in  which  case  it  would  be  vested  and 
transmissible;  whereas,  as  against  the 
real  estate  it  would  sink  by  the  death  of 
the  legatee  ?  Vide  Prowse  v.  Abingdon, 
1  Atk.  482.  D.  of  Chandos  v.  Talbot, 
T.  1731.  2  P.  W.  604.  610.  Pearce  v. 
Taylor,  T.  1790.  coram  Thurlow,  C.  As 
to  the  right  of  a  wife  to  have  assets  mar- 
shalled in  respect  of  her  paraphernalia, 
tfide  Tipping  v.  Tipping,  1  P.  W.  729- 
Tynt  V.  Tynt,  2  P.  W.  542.  Et  vide 
antey  tit.  Baron  and  Feme^  zi. 

151.  B.  agreed  to  buy  part  of  A.'s  es- 
tate, but  died  before  conveyance,  and  his 
executor  paid  away  his  personal  estate 
in  specialty  debts.  The  sale,  in  consi- 
deration of  the  purchase-money,  is  a 
sp  I  ific  lien  on  the  lands  ;  and  for  so 
much  as  the  lands  fall  short  to  answer  B. 
tie  shall  come  in  as  a  specialty  creditor. 
Charles  v.  Andrews^  T.  1725.  9  Mod. 
151. 


ance,  and  by  will  gtre  30001.  to  fab 
daughter,  and  made  his  son  ezecotor, 
and  died ;  -  the  son  assigned  the  terin  in 
trust  to  attend  the  inheritance,  of  wbich 
he. took  a  conveyance  in  bis  owe  name* 
Afterwards,  the  son  acknowledged  a 
judgment  to  B.,  and  mortgaged  the  sanw 
lands  to  C,  and  died  insolvent ;  B.  sbmR 
first  be  paid  his  Judgment,  then  C.  sball 
be  paid  his  mortgage,  after  which  tfa* 
daughter,  (as  adminbtratrtx  to  her  bro- 
ther,) shall  be  entitled  tct:  her  l^;acy  of 
3000/.  in ^rieference  to'-tlfe  simple  con- 
tract creditors.  Charnon  t.  Low^  M, 
1734.  3  P.  W.  328. 

)55.  A«  owes  money  by  several  jiidg- 
ments  and  bonds,  and  dies  intestate  :  his 
admiffilrator  pays    the  judgments    and 
some  VT  the  bond^,  and  pays   more  thail 
the  personal  estate  amounts  to :  what  the 
administrator  paid  on  the  jtldgmeots  most 
be  allowed  hifii«  but  as  to  what  he  paid 
on  the  bonds,  he  must  come  In  pro  raid 
with  the  other  bond  creditors  out  of  the 
real  assets.    RMnson'v.  Tonge^MAJ^b, 
3  P.  W.'400r    This  CRse  was  over-ruled 
iir  Aldrich  v.  Cooper,  3  Ves.  382.  posi^  pL 
189.     It  was  insisted,  in  this  case,  that 
an  administrator  could  not  pay   a  bond 
creditor  after  a  bill  in  equity  filed  by  An- 
other bond  creditor,  it  being  in  nature  of 
an  action  at  law,  in  which  case,  an  ad-^ 
ministrator  could  not  pay  before  jodg* 
ment,  which  the  court  sJlowed  wit  hour 
]  difficulty.   This  point,  however,  does  not 


152.  An  assignee  under  a  commission  I  appear  to  have    been  fully   settled   till 


of  bankruptcy,  died^  very  much  indebted 
by  bond,  &c.  and  the  creditors  of  the 
bankrupt  petitioned  that  the  administra- 
tor of  the  assignee  might  account  before 
the  cdmmissioners,  be  having  some  of 
the  bankrupt's  effects  in  specie  in  his 
hands,  but  the  administrator  denying  this 
upon  oath,  and  swearing  that  there  were 
debts  by  specialty  beyond  the  assets,  the 
court  thought  this  proper  for  a  bill,  and 
not  for  a  summary  way  of  accounting  be- 
fore commissioners.  Exp,  Marklandy 
T.  1729-  2  P.  W.  647.  Vide  Exp. 
Brooks,  and  Exp.  Leake,  2  Bro.  C.  C. 
596. 

153.  Devise  of  a  residue  to  charity, 
which  consisted  inter  alia  of  a  leasehold 
estate :  Held,  the  leasehold  should  be 
first  applied  to  pay  debts  and  legacies. 
Att  Gen.y,  Tomkinsy  E.  1734.  Amb.  216. 
Vide  Att.  Gen,  v.  Graves^  Amb.  155. 

154.  A.  possessed  of  a  term  for  1000 
articled  to  purchase  the  inherit- 


lately.    In  Darston  v.  Earl  of  Oxfnrd, 
H.  1701.  Colles'  P.  C.  229. ;  where  A. 
and  B.  were  both  creditors  of  T.  S.  hj 
specialty,  who  died,  and  left  an  execuler, 
against  whom  A.  brought  a  bill   to  be 
paid  his  debt,  and  pending-  the  snit  the 
executor  voluntarily   paid   B«     Upon  a 
decree  in  A.'s  suit,  the  executor  claimed 
an  allowance  of  his  payment  to  B.  which 
the  court  refused,  A.'s  bill  in  equity  being 
a  notice,  and  equal  to  an  action  at  law ; 
but  the  Lords,  on  appeal,  reversed  the 
Ld,  Keeper's  decree,  on  the  ground  that 
the  debts  were  of  equal  naturoj  and  that 
the  executor  might  justify  the  preference* 
he  had  shown.     It  is  now,  however,  be* 
come  the  established  doctrine,  that  n  de- 
cree iu  Ch.  is  equal  to  a  judgment  at 
law ;  and  where  an  executrix  of  A.  fwho 
was  greatly  indeb|ed  in  debts  of  n  difiRsr* 
ent  nature,)  being  sued  in  Ch.  by  some  of 
them,  appeared  and  answered   inmedi- 
atelyi  admitting  tbeir  densandsi  and  other 
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of  tbe  creditors  sued  the  executrii  at 
law,  where  the  decree  in  equity  not  being 
pleadable^  they  obtained  judgment  ;  yet 
the  decree  in  Ch.  being  for  a  just  debt, 
and  haVing  a  real  priority  in  point  of 
time,  not  by  fiction  and  relation  to  the 
first  day  of  term,  was  preferred  to  the 
judgments,  and  the  executrix  was  pro- 
tected in  her  obedience  to  the  decree  by 
an  injunction  against  all  proceedings  al 
law.  Morrice  v.  J5,  of  Englandy  E.  4737. 
Ca-  temp.  Talb.  217.  4  Bro.  P.  C.  287. 

l56.  where  the  representative  of  aa 
intestate  is  seeking  to  give  preference  by 
confessing  judgments,  the  court  will  give 
plaintiff  leave  to  proceed  at  law  to  re- 
cover judgment  with  a  cesset  executioy  and 
in  equity  for  a  discovery  and  account  of 
assets.     Baker  v.  Dvmaresquej  H.  If 40. 

2  Atk.  119.  Barn.  Ch.  Rep.  277- 

157-  The  testator  in  this  case  charged 
his  real  estate  with  the  payment  of  his 
debts,  yet  the  court  held  the  personal 
estate  to  be  first  applicable,  that  being  in 
law  as  well  as  in  equity,  the  first  and  ori- 
ginii]  fund,  O^Brien  V.  Inchiquiuy  H.  1744 
Ridgw.  Ca«  temp.Hardw.  230.  Amb.  33. 
1  Wils.  C.  6.  82.  Vide  eiiam  Ancaster 
V.  Mayer,  1  Bro.  C.  C.  458.' 

158.  The  rule  in  marshalling  assets  is 
of  such  consequence  to  the  practice  of 
the  court,  that  it  ought  to  countervail  any 
arguments  of  hardsdiip  toparticular  per- 
sons. Oaltan  r.  H(Kicotk, T,  1744;  2  Atk. 
439.  The.  rule  respecting  the  order  af- 
fecting assets  se'ems  to  be  this — 1  st.  The 
personal  estate  of  the  mortgagor  shall  be 
applied  in  discharge  of  the  mortgage 
\debt.  Howell  v.  Price,  1  P.  W.  291. 
Pre.  Ch.  477.  Meynell  v.  Howard,  ibid. 
71.  Cop©  V.  Cope,  2  Salk.  449.  Pockley 
v%  Pockley,  1  Vern.  36.     King  v.  King, 

3  P.  W,  360.  Portsmouth  v.  Suffolk, 
1  Ves.  91.  Robinson  v.  Gee,  ib.  251. 
^dfy.  Ordinarily  speaking,  estates  devised 
fm-  payment  of  debts.  Bartholomew  v, 
•May,*  1  Atk.  4^7.  Tweedale  v.  Cpventry, 
1  Bro.  C.  C.  240.  Bateman  v.'Bateman, 

1  Atk.  421.  (n.)  3dly.  Estates  descended, 
and  this  too  where  the  mortgaged  estates 
ge vised  are  subject  to  a  general  charge 
for  payment  0f  debts,  as  in  Galten  v. 
Hancock,  tup.  Powis  v.  Corbett,  3  Atk. 
556.    Davis  v.  Topp,  1  Bro.  C.  C.  524. 

2  Bro.  C.  C.  259*  Wride  v.  Clarke, 
ibid.  26 1;  4thly.  Real  estates  specifi- 
cally devised  subject  to  or  generally 
charged  with  the  payment  of  debts. 
Carter  v.  Barnardiston,  1  P.  W.  r)05. 
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Davis  v.  Topp,  2  Bro.  C,  C.  259-  '^6$. 
Serle  v.  St.  Eloy,  2  P.  W.  386.  But  we 
must  observe,  that  the  personal  estate 
cannot  be  applied  in  exoneration  of  the 
real  estate  mortgaged,  as  against  legacies 
(pecuniary  or  specific)  or  debts,  though 
it  must  as  against  an  executor  or  resi- 
duary legatee.  O'Neal  v.  Mead,  1  P. 
W.  693.  Tipping  v.  Tipping,  ibid.  730. 
Davis  V.  Gardner,  2  P.  W.  190.  Rider 
V.  .Wager,  ibid.  335.  Cutler  v.  Coxeier, 
2  Vern.  302.  Philips  v.  Philips,  2  Bro. 
C.  C.  273.  Hale  V.  Cox,  3  Bro.  C.  C. 
322.  For  when  a  testator  gives  a  lega- 
cy, he  shows  an  intention  to  exonerates 
his  personal  estate  so  far  as  it  relates  to 
such  particular  legacy.  So,  though  the 
personal  Estate  is  originally  liable,  yet 
the  tesfator  may  exempt  the  whole  of  it, 
either  hy  express  words,  or  plain  mani- 
fest intention,  as  by  giving  it  as  a  specific 
legacy.  Adams  v.  Meyrick,  1  Eq.  Ah. 
271.  pi.  13.  Bamfield  v.  Wyndham, 
Pre.  Ch.  101.  Wainwright  v.  Benlowes, 
il>.  451.  Amb.  581.  Stapletoh  v.  Col- 
ville,  Ca.  temp.  Talb.  202.  Phipps  v. 
Annesley,  2  Aik.  88.  Bicknell  v.  Page, 
ib.  79*  Walker  v.  Jackson,  ib.  624. 
Ancaster  v.  Mayer,  1  Bro.  C.  C.  454. 
Webb  V.  Jones,  2  Bro.  C.  C.  60.  But 
the  inere  chaining  an  estate  with,  or  ere* 
ating  a  term  for  payment  of  .debts,  will 
not  alone  create  such  an  intention  of  ex* 
empting  the  personal  estate.  Dolman  v. 
Smith,  Pre.  Ch.  456.  French  v.  Chi- 
chester, 2  Vern.  568.  Stapleton  v.  Col- 
ville,  Ca.  temp.  Talb,  208.  Haslewood 
v.  Pope,  3  P.  W.  325.  Fereyes  v.  Robert- 
son, Bunb.  302.  Brudenel  v.  Boughton, 
2  Atk.  273.  Walker  v^  Jackson,  ib.  625; 
Bridgman  v.  Dove,  ibid.  302.  Ld.  In* 
chiquin  v.  O'Brien,  1  Wils.  C.  B.  82. 
Amb.  33.  1  Bro.  C.  C  458.  Samwell 
V.  Wake,  ibid.  144. .  Vide  ante^  tit.  Es- 
tate Retd  and  Personal. 

159.  An  executor  ought  to  pay  that 
creditor  first  who  uses  the  first  diligence; 
so  at  law  the  first  judgment  shall  be  pre- 
ferred ;  but  otherwise  as  to  legatees,  for 
there  being  no  priority  among  them,  their 
legacies  shall  bo  paid  pari  passu,  AsUey 
V,  Pocacky  M,  1744.  3  Atk.  208. 
.  160."  If  a  man  dies  indebted  by  simple 
contract,  and  his  executor  gives  the  cre- 
ditor a  bond  for  the  debt,  it  is  an  admis- 
sion of  assets,  and  the  debtef  the  testator  ; 
is  thereby  extinguished.  MafUnv,  Hoper\ 
H.  1745.  Ridgw.  Ca.  temp.  Hardw.  209. 

161.  Testator  devisdd  all  his  debts  and  • 
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legacies  to  be  discharged  by  His  execa- 
torS|  addiogy  '^  I  mean  those  only  of  my 
own  contracting^  not  those  heavier  debts 
by  my  family^*'  and  gave  h)9  personal 
estate  to  bis  mother,  whom  he  made  exe- 
cutrix, desiring  her  to  pay  all  his  just  debts 
exactly  :  long  after  making  the  will,  his 
mother  bought  in  mortgages  charged  on 
his  estate  by  his  ancestors,  and  testator 
covenanted  to  pay  the  money  :  Held, 
that  the  personal  estate  was  exempted 
from  the  principal  and  interest  due  on 
the  mortgages,  which  were  still  a  charge 
on  the  real.  Lemanv.  Newnham,M>  1747* 
1  Ves.  51.  For  this  class  of  cases,  mde 
antey  tit.  Estate  Real  and  Personal^  and 
frir.  Cox's  valuable  note  to  Evelyn  r. 
Evelyn,  2  P.  W.  659. 

1 6?.  There  being  a  provision  in  a  set- 
tlement of  5000/.  for  a  younger  cliild  at 
21,  the  father,  by  will,  added  5000/. 
more,  and  charged  all  on  a  residuary 
real  fbnd,  which  he  had  also  made  liabW 
io  debts  and  legacies  in  aid  of  his. per- 
son.! estate;  Held,  that  the  real  estate 
charged  shall  not  be  exonerated  by 
the  personal.  PTcrdf  v.  Ld.  Dudley j 
E.  1748.  2  Bro.  C.  C.  31 6. 

163.  The  court. will  not  marshal  assets 
in  favour  of  a  cbV'itable  bequest  Which 
is  contrary  to  law-  Arnold  v.  Chapman^ 
T.  1748. 1  Ves.  1  lO^Afakeham  v  Hoopery 
M.  1792.  4  Bro.  C.  C.  153.  Vide  Mogg 
V.  Hodges,  2  Yes.  52.  Att.  Gen.  v, 
Meyrick,  ibid.  44.  Att.  Gen.  v.  Martin, 
Highm.  on  Mortm.  9^^  (u,)  Middleton  v, 
Spicer^  1  Bro.  C.  C,  201. 

164.  The  court  aims  at  equality  of  sa- 
tisfaction, in  the  administration  of  assets. 
Martin y^  Martin^E.  1749.  I  Ves.  212. 

165.'  Where  there  is  a  demand  out  of 
assets,  certainly  due,  but  payable  at  a  fu- 
ture tiine,the  executor  will  be  obliged  to 
set  apart  the  fund,  in  order  to  secure  the 
person  entitled.  Johnson  v. Mills,  T.  1749* 

1  Ves.  282. 

166.  Though  in  general  a  legal  demand 
cannot  be  turned  into  ,an  equitable  one, 
yet  if.  a  demand  is  made  out  of  assets, 
although  there  he  a  remedy  at  law, 
eqnity  will  decree  an  account  and  sa- 
tisfaction.    Bishop  V.  Churchy  M.  1750. 

2  Ves.  106. 

167.  Testator  devised  the  remainder 
of  his  effects,  mortgages,  bonds,  &c.  to 
a  charjty,  and  the  court  ordered  that  the 
mortgage  money  should  be  first  applied 
to  j}ay  dfibts.  Att.  Gen.  v.  Ccdawelly 
;M.  1766,  Amb.  6^:^,     Vid^  Aiu  Geiu  v* 


Graves,  Amb.  l55.  Att.  Gen.  v.  TyBdaB, 
ibid.  614.  2  Eden  207. 

168«  Testator  charged  his  real  estate, 
which  was  subject  to  a  mortgage  con  trad- 
ed by  his  ancestor,  and  also  all  his  per- 
sonal estate,  witU  his  debts  and  legacies. 
1'he  mortgage  debt  shall  be  bi)rne  by  ibo 
estate  originally  liable,  and  not  pAid  oot 
of  his  estates,  and  tfie  executrix  haviog 
paid  it  out  of  the  personal  estate,  shall 
be  repaid  the  money.  So  shall  a  legacy 
of  100/.  charged  on  testator^'s  freehold 
and  copyhold  estate,  be  borne  hy  tbe 
fund,  and  not  by  the  pers</nal  estate. 
Lawsonv,  IfudsonjT.  1779  1  Bro.C.C. 
58.  Vide '  Billinghurst  v.  Walker,  2  Bro. 
C.  C.  604.  Hamilton  v.  Worley^,  4  Bro. 
C.  C,  199> 

l69*  In  order  to  exonerate  the  personal 
estate  from  the  payment  of  delMs  aod  le* 
gacies,  it  is  necessary  not  merely  to  chai]^ 
the  real  estate,  but  tfae  will  must  direct 
the  application  of  tbe  personal  estate* 
Samwellv.  Wakey  E.  1782. 1  Ero.  C.  €• 
144.  Vide  Webb  v.  Jones,  2  Bro.  C.  C. 
60. 

170.  Notwitlistapding  the  tesUtot 
ciiarged  a'  term  for  years  with  payment 
of  .debts,  a  leasehold  estate,  parchased 
by  him,  subject  tc  a  mortgage,  shall  bear 
the  burden  of  that  mortgage,  it  not  being 
properly  the  debt  of  the  testator.  />.  of 
Ancasier  v.  Mayer,  T.  1785. 1  Bro.  C.  C. 
454.     •' 

171.  The  personal  estate  shall  not  ex- 
onerate the  real  from  a  debt  Dot  coa- 
tracted  by  tbe  testator.  jB,  of  Tanker- 
mile  V.  Fmucetty^Z  1786.  2  Bro.  C.  C. 
57.  Vide  Evelyn  v.  Evelyn,  2  P.  W.  «59, 

172.  Altbou^  generally  a  defended 
estate  shall  be  api^ied  in  exoneratioa  of 
a  devised  estate,  yet  under  a  charge  for 
payment  of  debts,  it  shall  not  be  so^  if 
ihe  devised  estate  be  expressly  poimed 
out  io  aid  of  another  fund  provided  for 
that  purpose.:  Donne  v.  Lewisy  AK  "1787. 
2  Bro.  C.  C.  257.  Vide  Davies  ▼.  Topp, 
(cited.)  Wride  v.  Clarke  falso  cited.) 
fqwis  v.  Corbett,  3  Atk.  550.  Galton  %, 
Hancock,  2  Atk.  424. 

173.  Testator's  personal  estate  giren 
to  bis  next  of  kin,  must  be  applied  mdv^ 
charge  of  testator's  mortgages  not  bieii^ 
expressly  exempted,  although  it  will  be 
thereby  exhausted.  Philips  v.  PkUuiL 
M.  1787.    2  Bro.  C.  C.  273.  *T 

174.  Leasehold  estates  .specificallv  ds^ 
vised,  shall  be  applied  in  paynieui  6[ 
debtS;  before  copyhold  estates  m\  iiur*. 
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rendered*  but  devised  for  that  purpose. 
niziey  V.  Eaiing,  E.  1788.  2  firo.  C.  C. 
325. 

175.  Where  the  testator  by  his  will 
had  ordered  his  trustees  to  possess  them- 
selves of  his  estates  and  substance,  and 
to  pay  debts,  it  was  held  that  this  wa«  a 
charge  on  the  real  estate,  and  that  the 
asseu  should  be  marshalled  for  the  lega- 
tees, to  let  them  in  so  far  as  the  per- 
soaal  estate  had  paid  towards  the  debts. 
J^oster  V.  Cooky  T  1791.  3  Bro.  C  C. 
347.  Vide  Bradford  v.  Foley,  and  Web- 
ster 9.  Allsop,  ib,  {in  notis,) 

170.  Testator  having  two  estates  in 
mortgage,  ordered  the  debt  upon  the  one 
to  h9  paid  out  of  his  personal  estate,  and 
charged  the  other  upon  the  mortgaged 
premises,  and  gave  the  residue  of  his 
personal  estate  to  persons  by  whose 
death,  in  his  life-time,  it  lapsed :  Held, 
that  the  mortgage  debt  charged  upon  the 
mortgaged  premises,  shall  be  paid  out  of 
the  personalty,  for  though  testator  ex- 
onerated the  personal  estate  in  favour  of 
the  legatees,  non  constat,  that  ho  meant  so 
to  do  in  favour  of  the  n6zt  of  kin.  Hale 
V.  Cox,  T.  1791.  3  Bro.  <X  C.  322. 

177.  Devise  of  a  copyiiold  estate  sub- 
ject to  a  mortgage,  held  not  sufTicient  to 
exonerate  the  personal  eststo  .from  the 
payment  of  the  niortgage- money.  Ashley 
V.  £.  of  Tankertille,  E.  1792,  3  Bro. 
C.  C.  545. 

178.  A.  purchased  an  estate  subject 
to  a  mortgage :  the  personal  estate  shall 
oot  exonerate  the  real  from  the  mortgage 
debt,  though  the  purchaser  had  given  a 
fresh  security.  Tteedddl  v.  Twedddly 
T.  1786.  2  Bro,  C.  C.  101.  Vide  Homes 
V.  Crow^  T.  1792.  4  Bro.  C.  C.  2.  S.  P. 

179*  A.  being  master  of  both  funds, 
charged  a  debt  which  was  personal  on 
the  real  estate :  his  heir  shall  not  have  it 
exonerated  by  the  personal  estate,  fla- 
milton  v.  Worhyj  H.  1793.  4  Bro*  C.  C. 
199.     2Ves.jun.  62. 

180.  Assets  are  never  marshalled  by 
retison  of  a  fact  arising  or  happoning, 
subsequent  to  the  denth  of  the  party. 
Kiernan  v,  Fitzsimon^T.  1793-  3  RidgCv. 
P.  C.  16.  Vide  Prowse  r.  Abingdon, 
1  Atk.  48^). 

181.  Where  a  testator  liavinc;  both 
freehold  and  copyhold  estates,  charges 
«ll  his  real  estate  with  his  debts,  if  he 
lias  surrendered  his  copyhold  to  the  use 
of  Jiis  will,  the  freehold  and  copvhold 


shall  be  applied  rateably  ;  but  if  he  ha^ 
not,  the  copyhold  shall  not  be  applied 
until  the  freehold  Is  exhausted.  Gtowcock 
V.  Smithy  T.  1794,  2  Cox  397.  Vide 
Coombes  0.  Gibson,  1  Bro.  .C.  C.  273. 
Kentish  v,  Kentish,  3  Bro.  C.  C.  257. 

1 83,  The  assets  of  a  testator  shall  be 
applied  io  favour  of  creditors,  thus :  1st, 
the  personal  estate,  unless  exempted  ex* 

f)ressly  or  by  plain  implication,  shall  bo 
iable ;  2dly,  estates  devised  for  a  par- 
ticular purpose,  as  for  pavment  of  debts ; 
ddly,  estates  descended;  4thly,  estates 
devised.  Manning  v,  Spooner^  T.  1796. 
3  Ves.  117.  *  Vide  Gray  r.  Minnethorp, 
3  Ves.  103.  Burton  v.  Knowlton,  ibid« 
107.  Bruramel  0.  Prothero,  ibid.  1 1 1. 

183.  Assets  cannot  be  marshalled 
against  judgment  creditors,  for  they  aro 
to  be  paid  in  the  first  instance.  Sharpe 
V.  Ld.  Scarborough^  E.  1799.  4  Ves.  538. 

184.  Specific  disposition  by  will,  ia 
trust  to  sell  and  pay  debts  and  legacies, 
and  the  charges  of  executing  the  trusts 
of  the  will,  and  t!fao  the  residue  to  a 
charity.  The  general  residue  undisposed 
of  shall  bo  first  applied  to  the  debts  and 
other  charges,  and  the  defici^ency  shall  bo 
borne  by  the  trust  property,  and  that  oC 
which  the  disposition  failed,  by  the  sta- 
tute of  mortmain,  pro  rata,  Howse  v. 
Chapman,  E.  1799.  4  Ves.  642. 

185.  Upon  a  deficiency 'of  assets  ad- 
ministered in  equity ,  a  value  must  be  set 
upon  an  annuity  at  the  time  of  the  death; 
and  the  annuitant  can  claim  only  in  re- 
spect of  that  value.  Franks  v.  Cooper, 
T.  1799.  4  Ves.  763. 

186.  Testatrix  devised  her  real  estate, 
subject  to  an  annuity,  some  legacies,  and 
her  debts  and  funerals,  and  also  subject 
to  the  debts  of  her  late  brother.  The 
court  ordered  her  assets  to  be  roarsHalled 
in  favour  of  a  legatee  by  codicil.  Nor^ 
man  v.  Morrely  T.  1799.  4  Ves,  769, 

187.  Upon  the  administration  of  as- 
8ets,-no  question  ought  to  be  decided  in 
equity,  till  it  has  been  determined  whe- 
ther the  debt  claimed  is  a  good  debt  at 
law.  Kennel  v.  Abbot,  T.  1799-  4  Ves. 
815. 

188.  Simple  contract  debts  are  not 
charged  upon  a  real  estate  by  a  will,  first 
deviling,  that  all  testator^s  debts  and  -fu- 
neral expenses  might  be  satisfied  and 
paid  by  his  executors,  and  then  devising 
all  the  real  estate  specifically.  Powell  v. 
Rabins,^JSU  18Q2.    Z  Ves.  209.    Vide 
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Bridges  v.  Landen^  cited  5  Vcs.  550. 
WiUiamsi  v.  Cbitty,  S  Va.  54^.  Keeliog 
y.  Brown,  5  Yes.  361. 

189.  Where  a  mortgagee  of  freehold 
and  copyhold  estatesi  who  was  also  a 
specialty  creditor^  had  exhausted  the  per- 
sonal assets,  the  simple  contract  credi- 
tors were  held  entitled  to  stand  in  his 
place  pro  iantOy  against  both  the  freehold 
and  copyhold  estates.  Aldrich  t.  Cooper ^ 
£,  1S03«  8  Ves.  382.  And  note,  that 
by  this  decision  the  case  of  Robinson  v. 
Tonge,  3.  P*  W-  400.  ante^  pi.  155.  was 
over-ruled.  -     • 

190.  It  is  an  established  principle, 
that  where  a  creditor  has  two  funds,  he 
shall  not  by  his  option  disappoint  him 
who  has  but  one  fund,  but  he  shall  take 
to  that  which  will  leave  another  fund  for 
another  creditor.  S.  C.  ib.  391.  I'rimnur 
V.  Baynes^  M.  1803.  9  Ves.  209.  et  vide 
Alt.  Gen.  v.  Tyndall,  Amb.  6l4. 

19 !•  Legatees  have  not  so  strong  a 
claim  against  assets  descended,  as  simple 
contract  cf editors  have,  to  stand  in  the 
place  of  specialty  creditors,  and  to  be 
paid  out  of  the  personal  estate.  So, 
where  lauds  are  tpecificaJty  devised,  le- 
gatees shall  not  stand  in  the  place  of 
creditors  against  the  devisees,  unless  the 
lands  are  made  subject  to  debts,  or  are 
in  mortgage,  as  in  Lutkius  v.  Leigh,  (Ca. 
,  temp.  Talb.  54.)  So,  where  there  is  a 
claim  of  paraphernalia,  that  shall  not  be 
disappointed  by  the  effect  of  ihe  option 
of  a  crediter  having  a  double  fund.  Al- 
drich  V.  Cooper^  sup. 

192.  In  the  administration  of  assets, 
'  ordinarily,  the  first  fund  applicable,  is 

the  personal  estate  net  specifically  be- 
queathed, then  land  dovbod,  or  ordered 
to  be  sold,  for  payment  of  debts  not 
merely  charged,  then  descended  estatei^, 
then  lands  charged  with  the  debts,  and 
the  distinction  is  between  a  mere  charge 
upon  the  real  estates,  and  proposing  the 
node  in  which  the  debts  are  to  be  paid. 
Harmood  v.  Oglander,  T.  1803.  8  Ves  J 
125.   Vide  Donne  v.  Lewis^  2  Bro.  C.  C. 

«5r- 

193.  A  final  decree  upon  a  sum  ascer- 
taincdy  is  equal  to  a  judgment  at  law,  (a) 
but  a  mere  decree  for  an  account  of 
plaintiff's  demand,  and  of  the  personal 
estate  come  to  the  bands  of  defendant, 
with  a  mere  direction  for  payment  out  of 
the  result  of  that '  account,  does  not  pre- 
vent tlie   executor  paying  a  judgment 


debt.  (6)     Perry  v.  PhiUips^  T-   1804. 
10  Ves  34.     (a)  There  was  long  a  strug- 
gle in  thps  court  before  it  wa»  decided, 
that  final  decrees  in  equity  were  equal  to 
judgments  at  law,  but   that   was  sealed 
about  the  year  1737*     Vide  Morrice  ▼. 
B.  of  England,  Ca.  temp.  Talb.  2 17.  225. 
3  P.  W.   402.  rn.)  4  Bro.  P.  C.  2S7. 
which  case  clearly  determined,  that  the 
original   decree    was   to   be  considered 
final.  (6)  In  Ferrers  v.  Shirley  (E.  1738. 
MS.  Ca.)  a  judgment  subsequent  to  a  de- 
cree for  an  account  was  preferred,  and 
the  circumstance  that  there  was  a  repert 
prior  to  the  judgment,  was  not  sufficieat 
to  give  a  preference.     According  to  Mr. 
JoddrelFs  MS.  note  in  Smith  v.  Eyles, 
(reported  in  2  Atk.  385.)  the  principle  is, 
that  if  under  a  bill  against  an  executor, 
a  reference  is  made  to  a  master  to  com- 
pute what  is  due,  until  the  report,  and 
an  brder  on  that  report  to  pay,  ji^a  tran- 
sit in  remjudicatam^  and  so  it  was  nnder- 
stood  in  Martin  v.  Mnrtin,  (1  Ve«.  21i.) 
In    Brooks  v.  Reynolds  (1  Bro.   C.  C. 
182.)  residuary  legatees  brought  a  bill  to 
clear  the  fund  for  paymejit  of  tho  cre« 
ditois,  and  after  the  decree  an  injuoctioa 
was  sought   by,  executrix    agaiust  suits 
at  law  ;  it  was  contended  that  the  bill  not 
being  brought  by  any  creditor  whose  de- 
mand  was  liquidated  by  the  decree,  the 
court  could  not  authorize   such    iajuac- 
tion.  Bat  Ld.  TkurloWf  in  that  case,  and 
in  Kenyonv.  Worthinglou  (2  Dick.  668.) 
altered  the  principle  upon  which  those 
injunctions  originally  went,  iccliiig  it  oe- 
cessurj  to  protect  an  executor  in  obey- 
ing the  exigency  of  an  equitable  judg- 
ment which  could  not  be  pleaded  at  lav. 
The  next  class  of  cases  is,  where  credken 
are  suing  for  themselves  and  others,  they 
may  prove  their  own  demand,  which  may 
be  considered  a  judgment  for  that,  ar/d 
in  Douglas  v.  Chiy,  (TDick.  3^3.)    Ld. 
Camden  said,  that  until  decree,  aijy  cre- 
ditor muy  proceed  at  law,  but  not  after ; 
the  contrary,  however,  was  insisted  upon 
ill  Brookes  v.  Reynolds,  (sup,)  but  Lord 
Thurlow  said  it  was  sufficient  to  maintain 
the  jurisdiction,  that  this  court  had  itself 
taken    administration  of  the  assets,  and 
wiiere  unco  a  decree  b  made,  uLether 
final  or  not,  (from  the  inextricable  diffi- 
culty of  tho  executor,  if  this  court  calls 
on  him  to  administer  in  it,  and  the  credi- 
tors call  on  htm  to  administer  out  of  it,) 
in   all   cases  where  the  court  has  itself 
taken  adminidtratioa  of  the  assets,  an  iu- 
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juiftclioo  ought  to  go.     Su  C.  iUd,  40.  tt 
vide  Martin  v»  Martin,  1  Ves.  ^14. 

194.  Tbo  year  allowed  to  eiecutoft 
and  administrators  for  payment  of  lega- 
cies, is  Qttly  for  convenience^  and  do^ 
not  prevent  the  vesting  of  the  fuad«-* 
Garikskarey.CkedieyM.  1804. 10  Ves.  13. 

19^.  Ther^  is  this  distinction  between 
creditors  and  legatees  under  a  charge  for 
payment  of  debts  and  legacies,  that  the 
furnier  ore  to  be  paid  in  preference  ;  and 
though  the  statute  ef  fraudulent  devises 
would  prevent  a  devise  for  legacies  to  dis- 
appoint creditors  by  specialty,  it  would 
not  prevent  a  vlevise  for  payment  of  debts 
generally,  though  the  efiect  would  bo  tu 
let  in  creditors  by  simple  contract  to  the 
prejudice  of  specialty  creditors.  Under 
a  charge  of  debts,  however,  simple  con- 
tract creditors  may,  by  marshalliog,  fol- 
low the  devised  estates,  if  there  be  no  es- 
tales  descended,  or  such  have  been  ap- 
plied. Kidney  v.  Cousmakety  li.  1806. 
12  Vcs.  16.{. 

196.  A  real  estate  devised  to  be  con-, 
verted  into  personalty  for  special  pur-. 
poses,  shall  not  be  deemed  personal  to  all 
intents  so  as  to  let  in  simple  contract  cre- 
ditors :  but  the  assets  shall  be  marshalled 
if  it  appears  at  atiy  period  of  the  cause 
that  specialty  creditors  have  gone  upon 
the  personal  estate,  even  though  the  bill 
be  not  framed  with  that  view.  Gibbs  v. 
Ougiery  T.  1 806 .     12  Ves.  413. 

1D7«  The  executor  of  a  deputy  quarter- 
master-general is  compellable  to  accouAt 
be^re  the  commissioners  for  auditing 
public  accounts,  though  no  insuper  was 
aet,  nor  was  the  testator  put  in  charge  dur* 
ing  his  life ;  and  though  the  account  in 
which  the  insuper^  appeared,  was  not  de- 
clared till  seven  years  after  his  decease. 
Bc£\.  Inclcdoriy  E.  1811.  Wightw.  369. 
Vide  E.  of  Devon%  Ca.  11  Co.  89- 

IpS.  The  bond  of  a  married  womira, 
given  for  a  debt  contracted  during  her  co* 
vcrturc,  being  a  nullity,  shall  have  no 
priolfty  ill  the  marshalling  of  her  sepa- 
rate assets  after  her  decease.  Anon-  T. 
1811.     18  Ves.  258. 

199*  Suits  have  been  allowed  against 
executors  at  the  suit  of  creditors,  which 
suits  have  been  often  instituted  at  the  in- 
stance of  the  exe.cutors  themselves,  to 
prevent  prrfereoce^  for  when  u  decree 
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was  once  made  no  creditor  could  go  to 
Jaw[»  Xli^*  practice  enabled  executors  to 
withhold  payment  fo  any  body,  and  keep 
the  assets  in  their  hands;  Ld.  Eldon 
thertfofe  iotrodnced  the  rale  that  where 
the  executors'  answer  did  not  set  fo.rth 
what  the  assets  wer^  the  executor 
should  state  them  \y  affidavit,  and  then 
an  injunction  shoul^  be  granted  against 
any  creditor  suing,  upon  the  execntora 
bringing  the  assets  into  court,  to  be  dis* 
potsed  of  as  the  coiirt  should  direct.  QiU 
pin  V,  Lady  SoiUhamptony  H.  1812.  18 
Ves.  469. 

200.  A  surety  yrho  paystiflTa  specialty 
debt,  is,  it  seems,  to  be  considered  as  a 
specialty  creditor  of  his  principal.  Ro* 
binson  v.  Wilson^  M.  1814.  2  Madd.  434. 
N.  6.  This  case  stopd  over  till  the  appeuk 
to  the  Chancellor  in  Hotham  v.  Stone 
was  determined* ' 

201.  An  lixecutor  who  has  paid  legar 
cies  is  not  competent  to  allege  that  debts 
are  unpaid.  Freeman  v.  Fairlee,  T.  1817. 
3  Meriv.  S8. 

202.  Where  there  is  a  sufficiency  ^( 
assets  for  payment  of  all  the  debts,  exe- 
cutors may  pay  simple  contract  debts  not 
bearing  interestj  before  specialty  debts 
bearing  interest,  unless  the  specialty  cre- 
ditors object,  but  the  legatees  are  not  oC 
liberty  tu  complain.  Turner  v.  Turnery 
T.  1819.     1  Jac.  &  Walk.  39. , 


As  to  marshalling  of  assets  and  th^ 
preference  shown  to  creditors  in  equity, 
under  a. deed  of  trust,  for  the  payment  of 
debts,  vide  antey  UU  Debtor  and  Credi- 
ioTy  ii.^  p.  421.  and  particularly  Carr  t\ 
Burlington,  pi.  137.  p.  422.  where '*tbo 
debtor  had  raised  a  trust  term  tor  pay* 
ment  of  all  his  debts  equally,  but  died  bo- 
fore  it  was  acted  upon. 

As  to  the  marshalling  of  assets  in  fa- 
vour of  legatees  only,  videposty  tit.  Lega- 
cyy  iv. 

It  seems  to  be  a  role  that  the  court 
(where  specialty  creditors  exhaust  the 
personal  fund)  will  marshal  assets  in  fa* 
vour  of  legatees,  as  against  the  heir  in 
respect  of  assets  descending,  and  as 
against  a  residuary  legated,  but  not  09 
against  a  specific  devisee.  See  many  of 
the  cases  on  this  subject,  post^  tit.  Legacy f 
iv. 


7(fe 


tliarge,  and  grants  part  of  the  lands  to 
B.,  with  a  covenani  tliat  such  part  shall 
he  free,  this  is  toot  a  real  covenant  to  run 
witl)  the  land,  but  personal  only,  and 
binding  on  the  heir  in  respect  of  assets. 
X:ook  V.  AMtndel,  M.  1656.  Hard.  87  ; 
but  the  contra  was  decreed  in  Cornhury 
V.  Midiltton,  T.  1671.  ir  Ch.  Ca.  212. 

204.  Ld.  Ch.  doubted  in  this  case, 
whether  the  trust  of  an  estate  descended 
in  fee  to  an  h^ir,  is  liable  in  equity  to^  sa- 
t  sfy  a  bond  debt.  Creed  v.  Coville,  T. 
1683.     1  Vern.  172- 

205.  But  where  4he  heir  has  assets, 
plaintiflT  must  show  by  his  bill  that  <he 
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203.  If  A.  has  landa  subject  to  a  rent- 1  against  real  assets  descendod,  it  seeim, 

"  '     ■     *  that  upon  the  authority  of  Tipping  r.  Tip- 

ping, supra  J  the  wife  shall  stand  in  the 
place  of  creditor3  to  the  amount  of  her 
paraphernalia.  So  Snelson  v.  Ccrbeif 
T.  1746.  3  Atk.  36&.  Graham  v.  £«f 
donderry,  M.  1746.  ib.  393.  Sed  quare^ 
^^  against  real  assets  devised.  Tn  Jfro- 
hert  V.  Cliferdf  E.  1736.  Annb-^  6.  tb» 
wife's  paraphernalia,  together  with  the 
whole  personal  estate,  having  been  ex- 
hausted in  payment  of  the  husband's 
debts,  the  question  was*  whether  tbe 
wife  should  be  permitted  to  stand  in  the 
place  of  the  specially  creditors,  so  as  to 
receive   a  satisfaction  for  her  parapber- 


beir  was  bound,  or  it  will  be  good  causes  ^nalia  out  of   the  real  estate,  wbicb  (be 


of  demurrer.  Crosseingv,  Honor  jT.  1683. 
1  Vern.  180. 

206.  A  reversion  in  fee  being  only  as- 
sets in  the  bands  of  the  heir,  cum  accide- 
rit^  the  court  will  not  decree  a  sale  of  it, 
but  the  creditors  must  wail  till  it  falls. — 
Fortrey  v.  Forirty^  H.  l690.  2  Vern, 
134. 

207.  One  died  indebted  by  covenant 
in  more  than  all  bi^  personal  assets  could 
pay,  but  leaving  sufficient  real  assets,  his 
widow  shall  have  her  paraphernalia,  in 
regard  the  creditor  does  not  suffer,  there 
being  real  assets  for  him.  Tipping  w  Tip^ 
pingj  M.  1  r2 1 .     1  P.  W.  729. 

208.  One  bound  bimsolf  and  his  heirs 
In  a  bond,  and  itiortgaged  some  lands,  of 
which  he  was  seised  iu  fee,  for  more  than 
the  vnlue,  and  his  heir  had  200/.  for  join- 
ing iu  a  sale  of  the  premises  :  this  200/. 
was  held  not  to  be  assets.  Dunn  v. 
Cfreen,  T.  1724.     3  P.  W.  10. 

209.  A.  was  principal  in  a  recogni- 
zance, and  B.  and  C.  were  his  sureties  ; 

.  A.  afterwards  jointured  his  wife  before 

marriage,  without  uotTce  either  to  the 
|wife  or  her  friends,  of  this  recognizance, 

«nd  devised  his  real  and  personal  estate  to 

B.^  one  of  bis  sureties,  and  died.  First, 
'the  personal  estate  of  A.,  the  principal, 

shall  be    applied   towards  this  recogni* 

^ancc  ;  then  his  lands  devised,  the  devr-*4^rp' declared,  that  she  was  entitled  to  t 


see  being  a  volunteer ;  nett,  the  para- 
phernalia of  A.'s  wife  ;  and,'  lastly,  the 
sureties  shall  make  tip  the  deficiency. — 
Tynt  V,  Tynij  T.  1739*  2'P*  W.  542.  As 


husband  had  devised,  for  it  did  not  ap- 
pear upon  tbe  pleadings,  that  any  part  of 
the  real  estate  had  been  left  to  descend. 
Ld.  Hardwicke  said,  that  the  court  had 
decreed  satisfaction  for  paraphemalta  oat 
of  real  assets  descended,  as  ia  Tipping  r« 
Tipping,  .tf/p.  but  that  that  case  had  gone 
a,  great  way ;  for,  by  the  old  law,  the 
wife's  paraphernalia  were  absolutely  in 
the  power  of  the  husband  during  his  life, 
and  that  as  tbe  court  had  not  in  any  for- 
mer instance  decreed  the  wife  satisfac- 
tion for  her  paraphernalia  out  of  real  as- 
sets against  a  devisee,  be  would  not  es- 
tablish the  precedent ;  and  by  the  decree 
his  Lordship  declared,  that  if  tbe  per- 
sonal  estate  of  the  testator  was  not  sofii- 
cient  for  payment  of  the  debts,  such  de- 
ficiency was  to  be  raised  by  sale  of  tbe 
real  estate,  liable  to  tbe  specialty  debts, 
and  it  was  ordered,  that  the  master  should 
inquire  whether  any  real  assets  of  the 
testator  descended  on  his  heir,  and  if  any 
such,  then  that  a  sufficient  part  thereof 
should  be  sold,  iu  the  first  place,  for  pay- 
meht  of  the  debts,  and  if  that  s^hould  not 
be  sufficient,  then  that  a  sufficient  part 
of  the  devised  estates  should  be  sold  for 
the  same  purpose,  and  the  devisees 
should  contribute  ;  and  as  to  the  claim  of 
Uic  wife,  for  the  paraphernalia,  bis  Lord* 


satisfaction  out  of  the  real  assets  descend- 
ed remaining  after  payment  of  debts*  Si'd 
vide  IncUdon  v.Nortkcotey  E.  1746. 3  Atk. 
438.  contra^   where  tfao  personal  estate 
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foi 


creditors,  and  there  is  a  trust  estate 
charged  with  the  payment  of  debts,  the 
vifo  is  entitled  to  come  in  upon  that  es- 
tate to  be  reimbursed  the  value  of  her 
paraphernalia.'  Vide  ante,  sec.  iii.  of  this 
title. 

210.  An  advowson  descending  to  an 
•heir  is  real  assets,  and  (as  it  seeins^  ex- 
tendible on  an  elegit,  Robinson  v.  Tongey 
E-  1730.  3  Bro.  P.  C.  556,  3  P.  W.  401. 
KiaastOD  v.  Clark,  2  Atk.  206.  West- 
faliog  V.  Westfaliagy  3  Atk.  460. 

2 1 1  •  Where  there  was  a  decree  for  a 
debt,  and  defendant  died,  such  decree 
does  DOt  bind  the  real  assets  descended 
ta  the  heir,  as  a  judgment  does.     The 
oaly  way,  upon  a  decree  for  a  debt,  to 
affect  land,  is  to  proceed  for  a  contempt 
to  a  sequestration  :   but  such  sequestra- 
tion abates  by  the  death  of  the  party, 
which  an  extent  does  not.     BligR  v.  E^ 
Damleyj  T.  1731.    2  P.  W.  621.     Vide 
Morrice  o.  6.  of  England,   Ca.   teinp« 
Talb,  222.    Astley  v,  Powis,  1  Ves.  496. 
Wharam  r.  Broughton,  ibid.   182.     But 
in  Hawkins  v.  Crook,  2  Atk.  594.  it  is 
said,  that   although   a    sequestration  on 
m^sne  process  be    determined   by    the 
death  of  a  party,  yet  it  is  otherwise  wjiere 
it  issues  for  non-performance  of  ,a  de- 
cree. 

212.  If  one  wha  confesses  a  judgment, 
aliens  part  of  his>  lands,  and  the  rest  de- 
scends, the  heir  shall  not  have  contribu- 
tion against  the  purcltaser.  Harvey  v. 
Woodhouse^  M.  1731.  Sel.  Ch.  Ca.  3,  4. 

213.  A.  died  indebted  by  bond,  and 
being  seised  in  fee  of  divers  lands,  he  de- 
vised part  of  them  tq  I.  'S.  and  the  rest 
lie  left  to  descend  ta  his  heir.  The  lands 
descended  shall  be  liable  to  the  bond 
debtsin  the  first  place.  Chaplin  y.  Chap- 

'  lin,  T.  1735.  3  P.  W.  367.  Vidt  Howell 
V,  Price,  1  P.  W.  294.  (n.)  and  Long  r. 
Short,  ib.  403.  .  Clifton  v.  Bttrt,'ib.  678. 
O'Neal  V.  Mead,  ib.  693. 

214.  A  man  cannot  by  any  form  of 
conveyance  whatsoever,  raise  a  fee-sim- 
ple to  his  own  right  heirs,  by  the  name 
of  heirs,  as  a  purchase,  so  as  to  prevent 
the  reversion  from  being.assets  to  satisfy 
the  son's  debts.  Godolphin  v.  Abingdon^ 
M.  ]  740.  2  Atk.  57.  Vid€  Kinaston  v. 
Clark,  2  Atk.  204.  249.  Coundcn  vl 
Clerke,  Hob.  29.  Mo.  860. 

216.  Before  the  statute  of  3  Wm.  3. 
e.  14.  the  heir  was  not  bound  by  lands 
descending  to  hini^  where  spjd  or  aliened 


before  action  brought ;  and  if  an  obligor 
devises  his  land,  the  devisee  so  selling 
was  not  liable  to  the  obligee.  This  stat. 
was  made  to  remedy  the  defect  in  the 
13  Eliz.  c.  5*  of  fraudulent  conveyances^ 
and  to  extend  it  to  fraudulent  devises^ 
If  judgment  be  by  default  against  an  exe- 
cutor, it  can  only  be  de  bonis  testatoris^ ; 
but  if  against  an  heir,  it  may  be  de  boni^' 
proprUs.     Kinaston  v.  Clark,  T.  1741. 

2  Atk*  205.    Vide  Stileman  v.  Ashdown, 
2  Atk.  434.  609. 

216.  V/;  F.  alter  marriage,  in  consw 
deration  of  2000/.  portion,  and  in  hie 
father's  life-time,  settled  certain  lands  on 
^imself  and  his  wife,  and  their  issue,  and 
aAer  his  fatb^*'s  death  he  suffered  a  re- 
covery, revoked  the  former  uses,  and  cod- 
veyed  the  estate  to  trustees  to  the  use  of 
himself  for  li(e  ;  then  he  created  a  term 
for  raising  daughter's  children'^s  portioas  • 
remainder  to  his  first,  &c.  son  in  tail 
male ;  remainder  to  himself  io  fee.  Oii 
a  bill  by  a  bond  creditor,  for  a  sale  of 
part  of  the  real  estate,  if  the  personal 
should  fall  short,  Ld.  Ch.  held,  that  the 
real  estate  nevor  having  been  assets  in  the 
hands  of  W*  F.  the  lands  comprised  ia 
the  settlement  were  pot  liable  to  his  debts 
by  specialtv,  for  they  are  not  specific 
liens  on  his  estate.  Brown  v.  Dtirstaiu 
E.  1747.  S  Atk.  631.  Fii/c  Russel  1;. 
Hammond,  1  Atk.  16. 

217.  Assets  descended  on  the  heir, 
must  be  applied  Co  pay  debts  before  the 
lands  can  be  charged  which  are  specific 
cally  devised.  I'owisv.  Corbet,  T.  1747. 

3  Atk.  556. 

213.  Whore  ihe  testator  in  bis  wilt 
and  codicils  has  clearly  ^own  his  intent 
to  exempt  his  personal  estate  from  his 
judgments  and  specialty,  debts^  the  court 
will  charge  them  on  the  lands  descended^ 
in  exoneration  of,  those  devised;  but 
parol  evidence  to  show  that  the  testator 
intended  to  exempt  his  personal  'estate  is 
not  sufficieot.  Reeves  v.  Ntwenham, 
E.  1788,  2  Ridgw.  P.  C.  11, 

219-  A  specialty  creditor  has  a  right 
under  the  bankruptcy  of  his  .debtor's  heir 
to  follow  the  real  assets,  or  the  produce 
of  them,  in  the  hands  of  the  assigneaa. 
Exp.  Morton^  T.  1800. 5  Ves.  449. 

220.  Where  the  testator  by  his  will 
going  beyond  a  mere  charge^  has  created 
a  particular  fund  for  payment  of  debts, 
that  shall  be  first  applied  in  exoneration 
of  descended  estates  whether  acquired 
after  the  data  of  the  will  or  not,  and  hi 
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the  personal  estate,  even  jo  favour  of  the 
next  of  kin,  taking  it  for  want  of  dispo- 
sition, for  the  role  as  to  the. exoneration 
of  estates  descended,  by  a  devise  for  the 
payment  of  debts,  will  hold,  even  though 
the  estates  devised  may  be  equitable 
asi^ets,  and  the  estates  descended  legal 
assets,(a)  but  a  mere  charge  upon  a  de- 
- .  vised  estate  will  not  protect  a  descended 
estate  from  being  first  applied,  for  i^ords 


having  an  obvious  meaning  are  not  to  be 
rejected  upon  a  suspicion  that  the  testator 
dfd  not  know  what  he  meant.(6)  Milmcs 
v.  Slater,  E.  1803.  8  Ves.  30S.  Vide(a) 
S.  C.  onfe,  sec.  ii.  pi.  133.  and  referen- 
ces, (b)  Vide  etiam  Serle  v.  St.  Eloy,  2 
P.  W.  386. 

221.  Freehold  estates  are  not  assets  for 
payment  of  simple  contract  debts.  Ald^ 
rtcA.  v.  Cooper,  M.  1803.  8  Ves.  88 1. 
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AfpwiieenU  to  the  Freehold. 


)22.  Tenant  for  life  set  up  a  fire-engine 
for  the  benefit  of  a  colliery  ;  upon  this  a 
ODestion  arose,  whether  k  should  go  to 
tne  remainder-mnn;  as  affixed  to  the  free- 
bold,  or  to  the  executor  as  personal  es- 
tate. Per  Ld.  Ch.,  the  old  cases  went  a 
great  way  upon  annexation  to  the  free- 
hold, but  of  late  this  strict  construction 
has  been  relaxed  for  th6  encouragement 
of  tenbnts  for  life.  Coppers  and  brewing 
utensils  are  necessarily  affixed  to  the 
fi^ehold,  but  being  placed  tliere  for  the^ 
tionvenience  of  trade,  landlords  have  no 
right  to  them.  So,  though  cider  is  part 
of  the  profits  of  the  real  estate,  yef  cider- 
mitls  shall  be  deemed  personal  property, 
and  go  to  the  executor.  Emblements 
also  shall  go  to  the  executor  of  the  tenant 
for  life,  and  not  to  the  remainder-man, 
for  the  pobttc  is  Interested  in  the  pro- 
duce of  the  grain^  and  the  benefit  and 
convenience  of  the  public  must  have 
great  weight  in  stlch  cases :  Held,  in  this 
case,  that  the  fire-eneine  erected  in  the 
colliery  shall  go  to  the  Executor  of  the 
tenant  for  life,  and  not  to  the  remainder- 
man. Lawion  v.  Lateton,  M.  1743.  '3  Atk. 
13.  Dudley  r.  Warde,  Amb.  113.  The 
old  rule  seems  to.  have  been,  that  what- 
ever was  fixed  to  the  freehold  could 
never  be  taken  from  it.  Vide  Cooke's  Ca. 
Mo.  177.  Herlakenden's  Ca.  4  Co.  64. 
Dtty  V.  Bisbitch,  Cre.  Eliz.  574.  Cave  v. 
Cave,  2  Vern.  508.  Culling  ©.  Tufnell, 
Bull.  N.  P.  34.  Out  lately  there  have 
been  two  exceptions  to  this  rule :  1st, 
as  between  landlord  and  tenant ;  and, 
Sdly,  as  between  tenant  for  life,  or  in 
tail,  and   remaiuder-ntan ;   but  the  rule 


still  holds  as  between  heir  and  executor. 
Vide  Poors  Ca.  1  Salk.  868.  Exp. 
Quiucey,  1  Atk.  477- 

223* '  Plaintiflfs,  as  administrators, 
brought  trover  for  certain  salt  pans  set 
up  in'tho  wycho-house  in  Cheshire  ;  the 
pans  ^ere  fixed  with  brick  and  mortar 
to  the  floor,  with  a  furnace  under  them, 
and  were  worth,  with  the  buildings  and 
lodging  rooms,  8/.  j^er  week.  The  ancestor 
whof^fixed  the  pans  was  seised  in  fee,  and 
the  inheritance  was  of  little  valoe  without 
them,  and  a  salt  brine  and  salt  pans  form 
the  most  valuable  inheritance  in  Cheshire. 
To  the  executors,  these  works  caa  be  of 
no  value  beyond  the  bricits  and  mortar, 
and  it  is  impossible  to  hold,  that  a  free- 
holder coula  have  affixed  them  to  his  in- 
heritance with  a  vidw  that  they  should 
be  severed  at  his  death,  though  with  a 
tenant  for  years  the  consideration  might 
be  diff<$rent,  for  be  might  say  he  would 
leave  the  estate  as  he  found  it :  Held, 
that  these  salt  works  should  go  to  the 
heir.  Lawton  v.  LattUnt,  £.  1782,  3 
Atk;  16,  (n) 

224.  A  mortgage  of  a  brew-heose  with 
the  appurtenances,  will  not  carry  the 
utensils,  but  the  things  only  belonging 
to  the  out-houses ;  neither  will  the  uten- 
sils pass  by  the  siale  of  a  brew-house,  oik 
less  particularly  valued.  JExp.  Qmncey, 
T.  1750.  1  Atk.  478. 

225.  As  to  fixtures,  beds  fasteeed  to 
the  ceiling  with  ropes,  or  even  oailed, 
are  not  fixtures,  but  may  be  removed ; 
but  h  tenant,  during  his  term,  may  take 
away  chimney-pieces,  and  even  wainscota 
(if  put  up  by  himself;)  but  after  the  term. 
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hft  will  be  a  trespasser.  So  wtH  an  pxe* 
cator  be  a  trespasser  if  he  enters  upon 
a  freehold  descended  to  take  away  fix- 
tares.     Ezp,  Quinceyj  8U{^ra. 

226.  Hangings,    chimney  glasses^    or 


pier  glasses,  go  not  with  the  faotise  lis 
things  fixed  to  the  freehold,  for  they  are 
matters  of  ornament,  and  furniture.  Beck 
v.RebotCf  H.  170a.     1  P.  W.  94. 
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SutU  by  and  between  them,  (a);  "Account  and  AUotvances.  (b)    Depaetavit  (c) 


(a)  Suits  by  and  between  them. 

827.  If  A.  makes  B.  executor,  and  af- 
ter debts  and  legacies  paid,  gives  the  re- 
sidue ib  C  If  fi.  puts  not  all  the  goods 
iiUo  his  inventory,  or  undervalues  any  of 
them,  C.  may  sue  B.  in  equity  to  compel. 
hiQi  to  show  the  real  value  of  the  goods, 
even  before  the  debts  are  paid.  Ward 
V.  Kedgmny  E.  1616.     Palm.  40?. 

228.  A.  gave  B.  a  bond  for  100/.,  B.  nistravity  but  his  own  letter  being  pro*- 
made  his  will,  and  C.  his  executor  ;  and  ^duced,  confessing  a  mortgage  made  to 
after,  declared  his  further  will,  that  A.  iiis  testator  for  300/.,  a  verdict  was  ob* 
shotiM  have  the  bond,  and  died.  C.  tained  against  him ;  yet  upon  his  proving 
proved  the  will,  but  omitted  the  codicil;  in  equity  that  the  mortgage  was  worth 
and  to  cotrrpel  him  to  prove  -le,  A.  sued  nothing,  and  there  were  two  prior  mort- 
em, pending,  which  the  bond  was  sued  at  gages  on  the  same  estat^  the  court  re- 
law.     A.  brought  his;  bill  for  relief.     Per  ,  lieved  him,     So  upon  a  plea  ofne  ungues 


tion^,  for  he  should  defend  himself  at  lair, 
and  cover  all  his  assets  with  a  judgment 
in  the  first  place.  Anon.  H.  1682*  1 
Vern.  119. 

232.  A  bill  may  be  brought  against  aa 
executor,  fur  a  discovery  of  personal  as* 
sets,  before  probate,  and  pendente  lite  in 
the  special  court-  Dulwich  Coll.  v.  John* 
son,M.  1688.     1  Vern.  49. 

2SS«  An  executor  pleaded  plene  admi" 


brought 
cieriamy  though  there  can  be  no  relief  for 
the  legacy^  till  the  codicil  is  proved,  yet 
a  oian  must  be  protected  against  the 
bond  ia  the  mean  time.  Iirjunction 
granted.  Took  v.  St.  John,  E;  1657. 
Hard.  9G. 

229,  Where  a  will  was  litigated  in  the 
spiritual  court,  on  a  suggestion*  that  it 
was  nndtily  obtained  from  a  man  sick  of 
the  plague,  the  court,  on  the  motion,  or- 
dered, that  the  executor,  (who  was  sup- 
posed insolvent)  should  forbear  to  re- 
ceive tile  debts  of  the  deceased,  pendente  I  assets  in  equity.     Gorray  v.  Ustwichy  M* 


executor,  and  a  verdict  obtained  on  proof 
that  a  cliimney  back  came  to  his  hauds^ 
the  court  relieved  the  executor.  So  Uf^ 
the  like  plea  and  verdict,  00  proof  that 
defendant,  after  testator's  death,  took 
money  for  a  pot  of  ale,  the  court  relieved, 
Robinson  v.  Belly  T.  l6yO.  2  Vern.  146^ 
.234.  Upon  a  bill  against  an  executor 
for  testator's  debt,  the  court  sent  plarntifl^ 
to  law,  though  the  debt  was  proved,  but 
retained  the  bill  till  after  the  verdict,  that 
plaintiff  might  have  an  account  of  the 


Kie.     Smallpiece  v.  Anguishy  E.  I  &66. 
•Ch.  Ca,  76. 

230.  A  bill  may  be  exhibited  in  equity, 
against  an  executor,  to  discover  assets, 
'and  he  may  thereupon  be  decreed  to  pay 
debts  and  legacies,  but  plaintiff  must 
charge  that  goods  came  to  his  hands. — 
Aletander  v.  Alexander y  1668.  2  Ch. 
Rep-  37.  Parker  v.  Dee,  2  Ch.  Ca,  200. 
Davis  V.  Curtis,  1  Ch.  Ca.  22(3.  but  qutu, 
if  before  suit  at  law  again:it  him.  Et  vide 
Hard.  115. 

231.  Ao  executor  pleaded  to  three 
several  action*  that  he  had  n9  assets, 
nitra  lOOf-  Judgment  was  held  in  each', 
but  the  court  would  sot  grant  ao  injunc^ 

Vol.  I.  93 


1690.     2  Vern.  192. 

285.  An  executor  bringing  a  scu  fa.' 
to  revive  a  decree,  must  shaw  he  has 
proved  the  will ;  and  where  there  ara 
bona  notabiiia  in  divers  diocese^,,  if  he 
shows  proof  in  the  court  of  one  ordinary 
only,  it  is  not  good  ;  but  the  proof  must 
be  in  the  Archbishop's  court.  Camber^s 
Ca.  M.  1721.     I  P.  W.  766. 

236.  Where  an  executor,  before  pro-* 
bate,  filed  a  bill,  and  aAerwards  proved 
the  bill,  such  subsequent  probate  made 
the  bill  a  good  one.  Humphreys  v.  Hum* 
phreysy  H.  1784.     3  P.  W.  351. 

237.  The  role  at  law,  that  an  execntor^ 
defeodaot  failing  ia  bis  defeoce|  shall  pa/ 
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c^tSfdebanii  iestatarU^et  si  nonde  6^if  [dered  the  amount  to  be  paid  to  kifliy 
propriiSf  will  doc  be  varied  io  equity, 
especially  where  ao  ezecutori  with  no- 
tice, has  paid  simple  cootracts  before 
Dond  creditors,  itfferw  v.  Harrwm^ 
H.J  736.     lAtk.  468. 

238.  Plaiotiff's  father  died  intestate, 
and  his  mother  administered.  Forty  years 
after  the  father *s  death,  the  son  (who  had 
accepted  a  legacy  under  the  mother's  will 
equal  to  two-thirds  of  what  his  father  left) 
brought  his  bill  against  his  mother's  exe* 
cutor,  for  an  account  of  his  father's  per- 
sonal estate.  Bill  dismissed  with  costf, 
for  eiample.  sake.  Hwi  v,  Fletcher^  M. 
1739.    1  Aik.  467. 

SS9.  Where  an  executor  seeks  the  re* 
coyery  of  a  specific  chattel,  he  must  re- 
tort to  law  after  a  discovery  in  equity. 
AUen  V.  Bmith^  E.  1743.  Ridgw.  Ca. 
Rardw.  288. 

240.  An  action  at  law  will  lie  against 
an  administrator  upon  his  bond  to  tiie 
ordinary,  and  that  he  did  not  exhibit  an 
inventory  of  intestate's  effects,  is  a  good 
assignment  of  a  breach.  Grunside  v. 
Bemon^  E.  1745.    Ridgw.  Ca.  Hardw.   allowed  all  that  was  incumbent  oa  iIm 


338.  .  2  Atli.  248. 

241.  To  a  bill  against  defendant,  as 
executor,  for  an  account,  be  pleaded  a 
suit  in  the  Chancery  of  Jamaica,  for  the 
-same  matter,  to  which  he  had  put  in  an 
answer,  with  the  account  annexed,  and 
seen  after  quitted  Jamaica,  for  the  sako 
of  his  health,  but  left  his  attorney  there 
to  manage  his  suit,  which  was  still  de- 
pending. Ld.  Hardwicke  said,  that  nei- 
ther the  term,  nor  even  the  year  in  which 
the  suit  was  instituted,  being  set  out  for 
certain,  there  is  not  that  averment  whi^h 
€ourt9  ef  law  and  equity  both  require  iu 
pleas ;  and  as  it  was  therefore  defective 
m  fbrni,  he  over-ruled  tlie  plea.  JFotUr 
V.  Fasio/,  M.  1747.     3  Atk.  587. 

!242.  After  a  general  decree  against  an 
executor  to  account,  &c.  a  creditor  shall 
be  restrained  issuing,  not  only  from  stay- 
ing- execution,  but  from  going  to  trial. 
Gea<s  V.  Fr^«r,M.  1789*  2  Cox  201.  3 
Brp.  C.  C.  23. 

243.  An  executor  having  a  large  ba- 
lance of  the  personal  estate  In  his  hands, 
was  ordered  to  pay  the  whole  into  court, 
although  he  stated,  that  an  actibn  was 
pending  against  him  for  a  large  debt  due 
from  tlra  testator ;  but  with  liberty,  if  plain- 
fiff  in  the  action  should  recover,  to  apply 
IbT  a  sufficient  sum  to  be  Mid  out  again. 
Plaintiff  did  recoveri  and  the  court  or- 


not  to  the  executor.     Yart  v. 
M.  1793.    «  Cox  377. 

244.  An  .  administrator  disputing  fay 
his  answer,  the  foundation  of  the  biU,  vis. 
a  bulance  of  accounts  against  testator^ 
estate,  need  not  set  forth  an  accoont  of 
the  personal  estate,  &c.  by  way  of  sdw- 
dule.    Pkdip9  V.  Can^^  T.  1798.  4  Vcs. 

107. 

245.  So  where  executors  are  oncers 
tain  whether  part  of  testator's  property 
is  real  or  personal,  and  (if  real)  who  are 
the  persons  entitled  ?  They  sbnU  nof ,  on 
that  ground,  decline  to  set  forth  in  their 
answer  to  a  bill  by  the  perronal  repre- 
sentatives, what  they  had  done  with  the 
property.  Fruman  v.  Fatrlity  T.  1817-- 
3  Meriv.  24. 

(h)  Account  and  AJlowanets. 

246.  A  widow  possessed  herself  of  bar 
husband's   personal  estate,  and  paid  ae- 
veral  of   his  debts,  sad  aHerwarda    hia 
executor  got  the  estate  out  of  her  hands. 
Decreed,  by  consent,  that  she  should  be 


executor  to  pay,  but  nothing  to  bis  pre- 
judice. Ayrt  V.  Ayrt^  M.  1663,  1  Ch« 
Ca.  33. 

247.  A.  gave  legacies,  and  made  B. 
and  C.  executors,  and  B.  made  C.  and 
D.  his  executors,  and  died.  C.  'and 
D.  possessed  themselves  of  the  estate  of 
A.  They  are  both  chargeable  in  equity, 
though  Ht  law  the  executorship  survived 
to  C,  and  D.  is  not  privy.  Nickolsam  ▼. 
Sherman^  T.  l663.  1  Ch.  Ca.  57.  Et 
vide  Stiddolph  v  Leigh,  2  Vern.  75*  that 
a  creditor  may  follow  testator's  estate, 
into  any  hand,  though  assigned  by  the 
executor. 

248.  If  a  widow  possesses  herself  of 
personal  estate,  as  executrix  under  a  re- 
voked will,  and  pays  debts  and  lefracies^ 
without  notice  of  the  revocation,  she 
shall  be  allowed  those  payments  in  equity. 
Hdc  V.  SUnoeUy  C.  I669.  1  Ch.Ca  126. 

249.  If  an  executor  renews  a  lease,  he 
shall  account  for  the  new  lease,  as  well 
as  the  old  one,  far  tbe  benefit  of  the  cre- 
ditors,    Jlmm.  M.  1675.     2  Ch.  Ca.  208. 

250.  But  where  an  administrator  pos- 
sessed himself  of  the  intestate's  gciodsi 
and  gave  legacies,  and  died,  and  his  exe- 
cutor without  compukion,  and  pendinf 
a  suit  in  right  of  intestate  to  recover  the 
goods,  paid  the  legacies ;  the  court  would 
not  relieve  him|  twcauae  the  paymeal  wai 
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volantaiyi  and  wild  notice  of  the  suit. 
Hodges  ▼.  Waddmgiomfl€TS.  2Ch.  Ca.». 

251.  After  a  saitcomiaeDced  in  equity 
eo  executor  shall  aot  be  allowed  aay  vo* 
l^ntary  paymeot.  Bright  ▼.  Woadwardj 
H.  1785.  1  Vero.  369,  Parker  v.  Duy 
M.  1674.  2  Ch.  Ca.  201. 

252.  Where  an  eiecntor  confeated  a 
judgtteot,  pending  a  bill  in  aqoity,  the 
court  betd  it  should  not  be  allowed  upon 
an  account  of  assets.  Smrreif  ▼•  Smaiiiyy 
£.  1687. 1  Vern.  457.  Sawief  r.  Gower, 
E.  1688. 2  Vern.  62.  But  if  he  is  sued 
at  law  by  one  bond  creditor^  pendiof;  a 
Buit  againn  him  in  equity  by  another,  he 
may  confess  judgment  to  the  creditor 
who  sues  him  jst  law.  ChodfeUow  ▼• 
Burekeii^  T.  1693.  2  Vern.  299. 


257.  An  executor  at  first  refused,  «nd 
afterwards,  in  consideration  pf  100  gui* 
neasy  consented  to  act ;  he  died  before 
the  trust  was  completed  $  Held,  that  hie 
eiecutors  are  not  entitled  to  the  money. 
GaiOi  V.  Fluiwoodj  M.  1732.  3  P.  W. 
251,252.(0.) 

258.  The  court  never  allows  an  exe^ 
cutor  or  trustee  for  his  time  and  trouble^ 
especially  where  he  has  an  express  le* 
gacy  for  his  pains  $  neither  will  it  alter 
the  case  tliat  the  executor  renounces, 
and  yet  is  assisting  in  the  executorship  : 
nor  OTon  though  it  appears  that  the  exe- 
cutor has  deserved  more,  and  has  bene- 
fited the  trast  to  the  pmudice  of  hie 
own  affairs.  AoMnsea  v.  FM,  C.  1734. 
3  P.  W.  249.     Vide  Gould  e.  Fleetwood, 


253.  The  condition  of  an  administra-  ibid.  250«  (n.)  "  Cutbbert    e.  Peacock| 
tor's  bond  te  the  ordioary  (in  law)  is  to  jl    Salk.  155.   Scattergeod  r,  HarrlsoOi 


be  construed  to  bring  in  his  acconnts 
only,  and  not  to  pay  the  intestate's  debts : 
therefore  a  creditor,  %s  assignee  of  such 
a  bond,  shall  not  sue  upon  it,  and  assign 
for  breach  of  non-payment  of  a  debt,  or 
%  dwastavif  \n  the  administrator.  Can^ 
ierburf  AreUp.  v.  Wtlh^H.  1707.  Salk. 
816.  Vide  stat»  1  Jac.  2.  c  17.  sec  6. 
and  22  &  23  Car.  2.  c.  10.  And  the  or- 
dinary, after  th^  administrator  has  ex- 
kihited  his  Inventory,  cannot  compel  him 
to  account,  but  it  most  be  done  by  some 
•ne  OB  behalf  of  a  minor,  or  by  a  cre- 
ditor, or  next  of  kin.  Cheenside  v.  Beiuany 
T.  1745.  3  Atk.  248.  Et  vide  Ashley  e. 
Batllee,  2  Ves.  368.  Wallb  v.  Pipen, 
Arab.  183. 

254.  Bill  by  the  hetn  and  residuary 
legatee  of  A.  against  his  widow  and  exe- 
cotrix^  for  an  account  of  his  estate.  A. 
ior  seven  years  before  his  death,  was  so 
iafirm,  that  though  he  signed  receipts 
and  executed  leases^  defendant  received 
the  money.  Decreed,  defendant  to  ac- 
count for  seven  year's  receipts,  but  Itberal 
allowance  to  be  made,  and  no  vouchers 
Ibr  bouse  expenses.  BupkU  v.  BtQman^ 
M.  1716.  4  Vin.  129.  pi.  8. 

255.  An  executrix,  after  a  general  ad* 
missison  of  asseu,  was  permittM  to  amend 
her  answer  by  admitting  assets,  to  pay 
plaintiff's  demand,  where  it  did  notex** 
Goed  400/.  DaUy  v.  Cnnnp,  T«  1719. 
2  Bro.  C.  C.  619.  (o.) 

256.  Bill  for  an  account  will  not  lie 
against  one  co^xecotor  aritheot  the  other) 
either  as  residoanr  legatee,  or  as  a  ere- 
dUtor.  Scarry  v.  Morse^  H.  17^4.  9  Mod. 

89. 


Mos.  128. 

259.  Though,  generally  speaking,  an 
executor  or  trustee  compounding  or  re** 
leasing  a  debt,  must  answer  for  it ;  yei 
if  it  appears  to  have  been  for  the  benefit 
of  the  trust  estate,  it  is  an  excuse.  BiuA 
V.  MarskMj  M.  1735.  3  P.  W.  381.       * 

260.  Though  testator  directed  that  his 
executors,  should  be  allowed  their  costs 
out  of  his  estatOi  fcr  any  expensee  they 
might  be  pnt  to,  yet  they  shall  not  have 
that  allowance  in  a  case  of  plain  fraud. 
Hide  V.  Haywoody  H.  1740.  2  Atk.  126, 
Humphreys  e.  Moore,  ibid.  108. 

261.  Thoagh  executors  are  not  to  pay 
costs,  yet  they  shall  not  be  allowed  them, 
because  they  are  supposed  to  reimburse 
themselves  by  the  credit  they  take  in 
their  account.  Humphreys  v.  Moare^ 
M.  1740.  2  Atk.  108.  Vtde  lEq.Ab. 
125.  (note  a.)  Twisleton  v.  Thelwell, 
Hard.  l65.  Sandys  e.  WaMn*  2  Atk.  80. 
Hide  V.  Hayi^^ood,  ibid.  126.  Wilkins 
e.  Hunt,  ib.  151.  Humphreys  e.  Morse^ 
ibid.  408.  Johnson  t;.  Peck,  2  Ves.  465. 
3  Atk.  773. 

262.  Though  at  law,  where  a  man  dieji 
insolvent,  his  executor  will  be  allowed  no 
more  for  his  funeral  than  is  n'ecessaryi 
yet  equity  will  not  adhere  toMhat  nil^ 
where  the  executor  is  let  into  a  gi;eater 
charge  by  lai^ge  legacies  and  other  ap- 
pearances of  solvency.  Staggr.  Pan* 
terj  T.  1744.  3  Atk.  1 19.  Vide  Greistt- 
side  e.  Benson,  3  Atk.  249* 

263.  No  funerals  are  allowed  against 
creditors,  except  for  the  coffin,  ringing 
the  bell,  parson,  dark,  and  bearers'  fees, 
and  not  for  peit  or  ornaments.    In  ge- 
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^eral  it  is  sMf  ibat  do  more  tbap  40s. 
sball  be  allowed  for  funerals  as  agaiBSC 
creditors.  Grtemside  v.  Benson,  T!,  1745. 
3  Atk.  249.  Et  vid0  Stagg  v.  Puntery 
3  Atk.  119.  sed  qtutre. 

264.  In  an  action  agaiost  en  beir  for 
the  .debt  of  his  ancestor,  be  is  charged  as 
bound  in  the  debti  and  deiinetj  as  well  as 
his  ancestor  ^  and  the  law  gives  hiiu  li- 
berty to  discbarge,  himself  by  pleading 
nothing  by  descent,  or  but  so  much; 
but  if  bis  plea  be  found  false^  ho  is  per- 
sonally liable,  though  hb  bad  but  one 
acre.  Yet  an  executor  is  only  chargea- 
able  from  what  comes  to  bis  hendsi  though 
bis  plea  be  found  falas*  Alartinv.  Mar* 
tin,  H.  1749*     1  Ves.  212. 

26d.  An  executipr  shall  not  be  con- 
cluded by  his  inventory.*  Ord  v.  Kainea, 
E.  1751.  2.Yes,  194* 

266.  An  administrator  shall  not  be  al- 
kwed  any  thing  for  bis  trovbl^  which  he 
does  not  djBuand.  BunoM  v.  PJf'ker, 
T.  1751.  2  Ves.  365* 

267-  Payment  by  an  executor  of  sim- 
ple contract  dehtSf  before  breach-  of  a 
condition  ot  ^  bond>  aod  befofe  nocice  of 
Specialty  debts,  i»  good,  aad  no  devasta- 
trtt  Sed  ieems,  of  a  legacy »  Hsiekms 
V.  Da^  H.  1753.  Amb.  160. 

268.  A  trustee  and  executor  noC  prov" 
log  the  will,  hoc  recoiviog  interest  n«ney, 
may  bo  called  upour  to  a<:count,  but  not 
an  executor,  apd4ie  naay.bave  proper  al- 
Jowances.  The  executor  or  administra- 
tor is  the  proper  person  to  make  bim  ac-» 
count.  Mifort  tr.  Maare,  T.  1755.  2  Ves. 
699. 

269.  Uader  a  decree  for  aa  account, 
and  for  applying  testatoV^s  personal  es* 
tate  in  payment  of  debts  and  funeral  ex- 
penses, and  directing  the  clear  surplus 
to  be  paid  orer,  makine  to  the  parties  all 
just  allowances :  the*  Master  must  allow 
paym^tinidiacbarca  of  legacies.  Nights 
ingale  v.  Lawson,  T.  1784,  1  Cox  23. 1 
l^ro.  C.  C^  440. 

270.  An  administratrix  entered  into 
the  usual  bond  to  exhibit  an  inventory. 
The  limited  time  having  elapsed  without 
an  ioveatery,  a  creditor  put  the  bond  in 
suit  in  the  name  of  the  Arcbbish6p. 
The  administratrix -filed  Hue  bill  for  an  in- 
junction, which,  vas  granted  on  the  terms 
of  her  giving  judgment  in  the  action, 
which  wlis  to  stand  as  a  security  for  the 
costs  at  law  and-  in  equity  (but  not  for 
the  debt.O  and  amending  the  biU  by  sub- 


mitting to  account  3n$tmiu  v.  Atreikp. 
ofCmnierbury^M.  1787. 1  Cox  Z99^Vid€ 
Greenside  v.  Benson,  3  Atk.  248.  Archbp. 
of  Caateibury  v.  Howsf,  Cowp*  14. 

271.  An  executor  who  ought  to  bave 
been  a  co-piaiotiif,  being  made  a  defend- 
ant, held  entitled  to  costs.  BknaU  v. 
BttrroM,  T.  1790.  3  Bro.  C  C.  9a 

27^*  An  administratrix  shall  ^ct  be 
allowed,  for  debts  paid  after  a  decree  to 
account,  but  she  shall  stand  :in  the  ^oe 
of  a  creditor  paid.  Jeiisf  v*  JuJtei^  N* 
1794.  2  Ves.juft.  518. 

273.  An  executor  in  India  passing  bis 
accounts  in  e<|ttity,  is  entitled  to  the  com* 
mission  upop  receipts  or  pay  menta,  ac- 
cording to  the  practice  in  indi».  C/Acy 
tham  V.  Ld>  Arndky,  P^ai  v.  Lttrkimw^ 
T.  1798. 4  Ves.  72. 

274.  But  agents  being  appoiMeA  exe* 
cutors  by  their  principal,  are  not  entitlel 
to  commissioo  upon  remittanoea  .fttm 
India»  made  by  testator,  and  not  received 
by  them  till  after  bis  death.  Mo9^  v. 
Blakeman,  £.  1799-  4  Vea.  693. 

27d*  An  admission  of  assets,  prevefete 
the  necessity  ^of  setting   forth  the  ac« 

couQt.  FuUen  y»  Smith,  fi*  1799.  5  Ves. 
21. 

276..  An  executor  makieg  pejnieet  ie 
the  usual  and  regular  coarse,  without  aey 
circumstances  c^  suspicion,  sbaU  be  al« 
lowed  tham  in  account,  aad  be  discbarged 
from  any  loss*  Bacon  v*  Bacom^  £•  I8OO1 
5  Ves.  331. 

277.  An  executor,  charged  by  bis  aa* 
swer,  shall  not  be  permitted  to  discharge 
hipMlO  by  bis  affidavit  of,  paymeeti  to 
testator  in  his  life-time ;  but. an  adflsis- 
sion  of  the  receipt  of  sums  which  be 
had  paid*  &c.  is  a  good  djecharge. 
Ridgway  v.  Darwin,  T.  1602.  7  Ves; 
404. 

27s.  In  an  account  agaiost. aa  exece> 
trix,  Ld«  Cb.  directed  the  Master  to  allev 
items,  upon  an  affidavit  that  the  vouchers 
were  impounded  in  the  ecdeaiasticak 
court.  A'ielsan  v*  Corbet,  U.  1803.  4 
Ves.  146. 

279.  it  is  a  settled  rule  that  the  exeen- 
toi  of  an  insolvent  shall  have.no  costs,  for 
be  need  not  have  administerietJ*  Adaif 
V.  Shaiff,^.  1604.  1  Sch.  &  Lef.  28a 

280.  An  executor  directed  to  acoumut 
lale,  for  the  benefit  of  the  coMtm  que.  trtat, 
cannot  account  as  if  the  money  had  beeik 
laid  out  in  the  fonds^if  it  was  not  se 
laid  ou||  or  bein^g  so,  oa  had  sold  out  ai 
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11  V«s.  106.  VUe  &  C.  more  Mty,ft$t, 
si.  330.  io  nutt  Motion. 


281.  The  es^ftiiDatM  of  an  ezacutor,  cmder  the  wiU  of  bit  partner,  claimed  an 


Fu^c  Blake  v.  lUke,  2  Sch.  &  Lef.  26. 
287.  I.3.  %elag  appolotad  an  exeCnlor 


under  the  usual  decree  far  an  atceiMit) 
ouf  ht  to  contain  aa  interppgfatoiryy  whe- 
ther he  if  indebted  to^  the  temter,  the 
Mit  from  him  heing  *  aiaets.  Liberty 
vat  therefore  gtyen  upon  the;  suggestion 
of  legatees,  his  co-defetidants,  withoet 
affidavit^  te  exhibit  an  interitigatorj  for 
that  purpose,  and  not  Se  go.krte  an  ae* 
coool  which  must  b^  the  subject  of  a  dis- 
tiact  bill.  Sitmom  y.  Guiteridge^  M« 
1806.  13  Ves.  262^ 

2S2.  Whflire  every  thing  is  I^  to  the 
dbcretmi  of  esecutocs,  tlmy  wiU  be  al- 
lewed  a  fiayawat  for  •  mourah^-rings, 
though  not  directed  by  the  witt*  Pake 
V.  Omde^my  Arckif.  T.  1807.  14  Vet. 
S64. 

283«  Esiecutors  are  not  allowed  on  mo* 
lioa,  to  account  before  the  Masler  lor  tbe 
property  their  testator  ^  had-  boqneathed 
to  minors,  aa  an  acoeunt  s^  iaken  would 
not  be  binding  on  the  minors,  there  being 
BO  suit  in  court  to  which  they  were  par- 
ties. Js  die  Bmrkiy  (a  minor)  H.  J^809. 
1  Ball  &  Be*  74. 

284.  Thope  is  no  way  of  callii^  ex* 
ectttors  to  account  but  by  bill^  but  guar- 
dians and  receivers  may  be  oMlgj^  to 
acconnt,  on  applicfation  by  poti^on  ormo- 
tioB,  being  booad  by  a  recegoiKanse  to 
account  when  called  upon  ;  and  they  are 
considered  as  offlears  of  tber court,  which 
i^ot  the  ease  with  execotors*    8.  €• 

285.  A  testator  (in  Ijidia')  heqoeadied 
a  som  in  sicca  rupeee  to  his  wife  for  life, 
with  remainder  to  his  children,  and  ap- 
pointed his  wiie  executrix,  who  invested 
the  money  on  Indian  securities, producing 
a  large  rate  of  interest,  and  afterwards 
came  to  England  with  her  only  child,  then 
'^n  infant.     On  a  bill  on  the  infant's  be* 

half,  the\com>t  held,  thSt^tbe  widow  was 
not  compellable  to  refond  tho<  excess  of 
interest  received  by  her,  beyond  what 
the  legacy  would  have  produced,  if  in- 
vested in  the  Ei^Hsh  funds  ;  bnt  ordered 
that  the  money  should  ■  be  remitted  to 
England  and  laid  out  in  3  per  cent,  annui- 
ties, in  the  name  of  the  Ace.  Oen.  Iloh 
land  V.  Hagliesy  T.  1 809.  3  Meriv.  685. 
286.  An  executor  is  never  called  on  to 
lodge  money  in  court,  except  on  an  af- 
fidavit of  his  insolvency,  or  where  he  ad- 
mits hci  \^rr  in  his  hands  a  clear  balance 
after  pu^    .jni  of  debts.    Ruthcr/jid  v. 


allOK^nce  for  carrying  en  the  jeiirt'ttfld^ 
alter  bis  teststor^s  death,  btft  there  heing 
BO  express  stipulation  that  he  shoola 
h%v^  sadh,  he, was  held  not  entitled  there* 
te^nerio  any  taselbr  his  manegement| 
patos,  and  labour,  bet  the  court  alh>we4 
him  his  late  partner's  share  of  his  Bee«%« 
sary  expenses.  J?iif«fcfi  v.  Burdeny  W 
1813.     1  Ves.  &  B.  170. 

288.  Testator  by  his  will,  bequeathed 
personal  property  to*  his  executors,  in 
trust,  to  lay  out  the  same  on  good  and 
soticient-  secmrlty,  for  the  lienefit  of  an 
infant,  and  to  be  paid  on  his  coming  o# 
age*  After  a  decree  to  acoovnt  and  no* 
tice  by  tbe  next  friend  of  the  infant ;  th^ 
exeentors  leift  a  part  of  such  personal 
estate  open  mortgage;  whereupon  •  they 
were  ordered  to  pay  the  seme  intoisourt  | 
on  this  the  executors  applied  for  leave 't<> 
replace  thai  aiBoent  bysovrnveh-stock  ad 
the  money  would  have  purchased  et  th9 
time  ef  the  mertg^ge^  N^n  dUecmhar  te 
that  extern*  Widd(n9$0H  r.Dmkf  T. 
1817.  S  Meriv.  494.  -^ 

2B9.  Exocutor  In  India  who  fiasale-t 
gacy  far  his  trouble^  is  not^emtftled  fO 
commimlen  either  on  h\i  reeeipto  or  payJ^ 
ments^  nor  can  he  in  passmg  his  account^ 
after  many  years,  renosnce  his  legaef 
and  charge  commission  on  reocripts  and 
paymeflts.  JVsMmia  v.  Fmriie^  T.  1817« 
3  Meriv.  24.  *         ' 

•  290.  Legacies  to  executors  ^  for  care 
and  trouble  in  the  execution  of  the'will,*^ 
are  not  to  be  paid  to  those  who  refuse  to 
act,  and  where  such  legacies  have  beoA 
paid,  they  shall  net  be  allowed  to  the 
acting  executor,  though  charged  in  hi^ 
accounts.    S.  C  ibid.  $  1. 

291-  Where  an  executor  in  Indhi  Comoe 
to  England,  and  after  Ifl  years  he  is  call- 
ed upon  to  aoeonnt,  he  alleges  that  his 
books,  Sse.  are  in  India :  the  coeH  will 
order  him  to  producw  OopiM  of'  all'  IHH 
tries  in  sueh  books,  J^Cw  tl^thio  sit 
months,  for  though  it  is  impossible  ho 
should  do  so,  yet  the  court  will  thereby 
have  an  opportunity  from  time  to  timoj 
of  seeing  that  he  has  used  proper  dili- 
gence.    S.  C.  ibid.  45.  ' 

292.  Where  an  executor  by  his  an- 
swer acknowledged  that  he  had  received 
the  testator's  property,  and  lent  it  on  a 
promissory  note»  he  was  ordered  to  pay 
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ik9  looiiey  into  court  with  loterMi.  ¥%• 
grass  V.  BinJleUf  H.  1818.  3  lladd«  6i. 
Vide  Wilkes  v.  Steward,  Coop.  6. 

293.  Where  an  executrix^  in  rotpoct  of 
her  receipts  a«  mcbi  was  umch  iodobted. 
to  the  estate  of  her  testator :  it  was  heU, 
that  aa  anauity  to  which  shf  was  eatitkBd 
under  the  will  should  be  applied  io  pay- 
neat  of  such  debt,  aod  that  her  solicitor 
bad  a  Iten  for  his  taxed  costs  upoo  the 
annuity,  after  payment  of  what  was  due 
to  the  estate.  Skinmr  y.  Swut^  T.  1818. 
3  Madd,  244. 

(c)  DruadamU 

294*  The  executor  of  an  executor,  shall 
be  liable  fo  equity,  for  any  wrong  or 
waste  by  hb  testator,  thoi^h  at  tiiw  it  is 
considered  as  a  personal  tort,  which  dies 
with  the  person.  Priu  v.  Morgan^  £• 
1676.  2  Ch.  Ca.  t7U  Vidt.2  Mod.  298. 
Aod  10  Vanaert^s  Ca.  M.  1677*  it  was 
beldy  that  the  executor  of  an  oxecutor, 
who  coBunits  a  dmtasUmi,  is  liable  in 
•qoity. 

295.  Where  there  is  a  boftd,  there  is 
a  lien  by  de^d,  which  reodert  a  second 
busbaod  liable  to  a  deoasiami  in  bis  wife 
Mid  her  first  husbaod ;  but  where  there 
is  barely  a  breach  of  trust  or  debt  by 
airnplo  coatract,  there  in  equity  tbo  plaio- 
tiff  should  follow  the  wife's  estato  in  the 
bands  of  the  first  husband's  executor. 
N^iam  v.  Sfrigg^  H*  1684.  1  Vero.  309. 
.  296.  Thdugh  an  infant  asay  adaiobter, 
be  cannot  commit  a  devastami  till  2l« 
Wkitmare  v.  Wsld,  £.  168a  1  Vern. 
382.  2  Vent.  367.  2  Ch.  Rep.  iGT. 

297*  A.  owed  money  to  B.^  who  died, 
and  bis  administrator  ^eok  A.'s  covenant 
for  the  debt :  A.  became  insolvent.  This 
is  a  devasiami  in  the  administrator.  iVor- 
4$n  V.  Lecet^  M.  1678.  T^  Jo^  88*  $  cited 
in  1  Vern.  474. 

,  298.  Two  persons  had  mutual  deal- 
ings, and  one  died  before  a  settlement  of 
Accounts,  Bill  by  tho  survivor  against 
tbo  executors  for  an  account ;  and  thai 
ibdotiff  might  dbconnt  what  ho  was  to 


pay  out  of  what  the  executors  had  tsr 
pay}  Decreed  accordingly;  thoogii  ob- 
jected, it  might  be  a  divastwnt  in  tlie  ex- 
ecutor. BsosMMfil  v.  Chr^oer^  M.  1701. 
1  Eq.  Ah.  8.  pL  7- 

299.  A  term  assigned  by  an  esecntar^ 
in  triMt,  to  attend  the  inheritance,  shaft  in 
equity  follow  all  the  estatea  crenied  ont 
of  it,  and  all  incumbrances  subsistiiig  vp* 
on  it.  But  the  term  being  by  this  means 
become  not  assets  at  law,  tho  executor 
arho  assigned  it  shaU  bo  liable  to  the  cre- 
ditors for  a  deomsiavH*  QkarUam  r.  tam^ 
M.  1734.  3  P.  W.  330.  Vide  Wiiioagb- 
by  V.  Willoughby,  1  T.  R.  763. 

300.  If  an  exaoator,  for  the  benefit  of 
testator's  estate,  ^oold  invest  part  of  it 
in. the  funds,  or  transfer  asonoy  froan  one 
stock  to  another,  this  is  not  a  converaioiiy 
for  it  may  be  followed  as  if  it  had  re- 
mained in  the  same  condition  as  It  was  at 
testator's  death.  W<dU  ▼.  Wkmresaamlf 
£.  1741.  2  Atk.  159.  Ftfe  R>al  a.  Ryal, 
1  Atlk  fi9.  Harrison  v.  Harrisso,  2  Atb. 
121.  Worsley  a.  Ld.  Scarbomyb,  3 
Atk.  392. 

301.  An  executor  riiall  be  sQowed  In 
retain  out  of  a  Imcy  to  his  co-exocntofs, 
in  respect  vf  •  aevastamt  committed  by 
him.  Sims  v.  Dmsghty^  H.  1800.  3  Ves. 
24^1. 

302.  Where  an  executor  depoaited  the 
assets  of  his  tesutor,  together  with  his 
own,  as  a  security  for  hb  own  debts,  and 
to  cover  foture  advances-  to  him,  though 
under  circumstances  indicating  an  inten- 
tion reapply  the  money  borrowed  to  the 
purposes  of  the  will,  yet  it  cannot  be 
held  consbtent  with  hb  duty  as  executor 
if£sadv.l>nMNR#nd,T.  1810.  17  Ves. 
168.  Vidis  pMi,  sec.  xi.  of  this  title, 
&  C.  stated  fully,  with  references. 


How  far  a  fdiu  covert  executrix  or 
administratrix,  or  her  husband,  shall  be 
liable  for  a  dmamsiwoUy  see  the  case  of 
Adair  v.  Shaw,  at  large,  jmsI,  tit.  Eucrn^ 
tors  and  AdmnistratarSf  xx. 


< 
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Where  AargeMe  mth  tatertit.  (a)     Where  to  find  Security.  Q)) 


X%)  When  ehargeatU  wiik  Intdreii. 

903.  Where  eo  exectttor  leads  the 
noDey  of  his  testator,  he  shall  be  ac- 
cooatable  for  the  loterest,  and  he  lends 
k  at  hta  owd  peril.  Oroivinmr  or  Oard* 
ner  v.  Cmrtwngki^  H.  1969.  2  Ch.  Ca. 
21.  1  Vera.  197.  Unch  v.  Ccjn>y^  T. 
I6ra  2  Ch.  Ca.  35.  Lu  v.  Lm^  E.  1706. 
2  Vera.  548.  S.  P. 

S04.  So  If  an  ejceortor  OBakea  ose  of 
his  testator's  aioney  in  trade.  Raidiffe 
▼.  Ora9est  M.  1683.  1  Vera.  196.  or 
keeps  it  in  his  own  hands  for  Us  own  ac- 
commodation or  adrantagOi  or  longer 
than  the  exigencies  of  testator's  affairs 


M.  1742.  2  Atk.  440.    VideGeodgtveat^ 
Lake,  Amb.  584. 

309*  The  court  will  not  charge  interest, 
upon  an  execotori  who  makes  use  of  as- 
sets come  to  hb  hands  in  the  way  of  his 
trade.  Child  v.  Gibtam^  T.  1743.  2  Atk. 
603.  Vide  Adams  v.  Gale,  2  Atk.  10& 
(o.  2.)  Hicks  V.  Hicks,  3  Atk.  274. 

310.  Where  an  executor  has  nrnd^ 
5  per  unL  of  the  assets  in  his  handsj^or 
wnere  he  has  by  the  nos-apiilication  of 
assets  damaged  the  estate  lb  that  amount* 
in  either  case  he  shall  be  charged  with 
interest  at  that  rate ;  so,  where  he  per* 
mits  debts  carrying  interest  at  5  osr 
I  cat/,  to  run  on,  when  he  had  a  fane  t* 


required.    LUtUhales  v.  Oaseoignij^  E.   pay  them,  he  shall  ea  ratwu  pay  itt' 
1790.    3  Bro.  C.  C.  73.  Forbes  ir.  JSass,  f^  terest  at  that  rate.     But  where  the  exe^ 


M.  1788.    2  Bro.  C.  C.  430. 

305.  And  so  shall  an  administrator  be 
chargeable  with  interest,  where  he  keeps 
intestate's  money  an  unreasonable  time. 
Perkins  y.  BaynUm,  C.  1784.  1  Bro* 
€.  C.  375. 

306.  And  so  if  the  attorney  or  re- 
ceiver  of  an  administrator,  keepe  the  in- 
testate's monies  in  bis  hands,  the  adminb- 
trator  shall  pay  interest.  Brown  v.  South' 
hmise,  T.  1790.  3  Bro.  C.  C«  107. 

307*  An  administrator  Is  not  in  every 
case  chargeable  with  interest  en  personid 
estate,  nor  is  it  an  inTariable  rale  that  he 
shall  be  allowed  costs  at  all  events.  Wit- 
kins  V.  Hunt,  E.  1740.  2  Atk.  151.  Vide 
Hide  r.  Haywood,  2  Atk.  126. 

308.  The  court  bad  decreed  an  account 
against  defendant  as  administratrix,  of  the 
assets  of  her  husband.  After  hb  death 
she  took  all  hb  goods  and  stock  in  trade, 
and  carried  on  the  same  business.     The 


master  having  reported   1400/.   due  to  ^ercised,  by  their  lending  their  money  to 


plaintiffs,  they  demanded  interest  upon 
it,  hut  the  debt  being  on  simple  contract, 
and  the  administratrix  not  having  yet  sold 
the  goods,  which  was  her  only  fund  for 
raising  the  money,  Ld.  Ch.  would  not 
allow  her  to  be  charged  with  interest, 
for  it  is  dbcretionary  in  the  court  to  al- 
low interest  upon  special  circumstances, 
thiiQgh  there  is  no  particular  reservation 
<iif  tlut  in  the  decree*  B^es  v.  Colmanj 


cutor  retained  the  assets  for  his  owm 
purposes  only,  he  should  answer  interest 
at  4 /Mr  cent.  Halt  v.  HMeUj  M.  1784« 
1  Cox  134.  An  executor  shall  not,  either 
immediately  or  through  a  trastee,  be  the 
purchaser  from  himself  of  any  part  jeT 
the  assets ;  bat  shall  be  considered  n 
trustee  for  the  persons  interested,  and 
shall  account  to  the  utmost  extent  of 
advantage  made  by  him  of  the  subject  se 
purchased.  S.  C 

311.  The  testator  4ii*ected  his  exe** 
cutors  to  lay  out  (he  residue  of  his  estate 
in  the  purchase  of  land,  ^  or  upon  herit- 
able or  personal  securities,'  at  such  rata 
of  interest  as  they  should  think  reason- 
able.'^ The  executors  lent  the  fund  to 
one  of  themselves  on  bond,  at  \fer  conU^ 
when  5  per  cent,  might  have  been  made 
by  heritable  or  government  securities. 
The  discretion  given  by  the  will  to  tto 
executors,  might  have  been  soundly  ex* 


any  other  person,  upon  such  terms  as 
they  thought  reasonable ;  but  a  trustee 
contracting  with  himself,  cannot  spare 
himself,  he  shall  theiefore  pay  interest 
at  6  per  cent,  for  the  money  iii  his  hands. 
Forbes  V.  Ross,  M.  1788.  2  Cox  113. 
2  Bro.  C.  C.  430. 

312.  Executors  arc  not  chargeable  with 
interest  for  any  sums,  the  produce  of 
assets  which  do  not  yield  interest,  Uiiless 
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Where  chargeable  teith  Interest 
thejr  have  been  goiltj  of  fraud  or  laches,   his  hauds,  and  osiog  it  as  his  own,  slnl 


Stewart  v.  Blaney,  £.  1790.    2  Ridgw. 
P,'C.  204. 

313.  Executors  divide  a  part  of  testa- 
tor's propertji  but  lodge  a  sum  in  the 
funds  for  securing  the  payment  of  an  an- 
nuity }  as  to  this  they  are  joint-tenants, 
and  it  shall  survive,  upon  the  death  of 
one,  (o  the  other.  Baldwyn  v.  Johnson^ 
H.  1792.  3  Bro.  C.  C.  453. 

314.  An  executor  keeping  his  testator's 
money  in  hfs  hands,  was  held  liable  to 
itttof  ests  and  coms  ;  but  if  he  had  laid  it 
out  in  the  3  per  tents,  the  ecAirt  would 
have  affirmed  his  act.  Franklin  yr.'Prithj 
•B.  1792.  3  Bro.  C.  C.  433. 

315.  If  an  executor  keeps  the  funds 
of  his  testator,  and  uses  them  for  his  own 
benefit  contrary  to  his  trust,  he  shall  ac- 
count with  interest  at  5  per  cent,  and  pa)' 
costs.(a)  So  an  executor  acting  with  his 
testator's  property  in  any  other  manner 
than  the  trust  requires,  shall  not  only  an- 
swer to  the  cestui  que  trusts  for  any  gain, 
but  f  haH  be  liable  for  any  loss.  Piety  v. 
Stace,  T.  1799.  4  Ves.  620.  (a)  Vide 
Crackelt  v.  Bethune,  1  Jac.  &  Walk.  686. 

310.  £xecutors  shall  be  charged  with 
interest  upon  balances  in  their  hands. 
Longmore  v.  Broom^  E,  1802.  7  Ves. 
124. 

317.  An  executor  making  use  of  his 
testator's  money,  ought  to  pay  the  inte- 
re^  he  made,  and  ought  not  to  derive  any 
advantage  from  the  trust  property.  Rocke 
V.  Harty  T.  1805.  11  Ves.  GO.  Vide 
Perkins  v.  Baynton,  1  Bro.  C.  C.  375. 
Brown  v  Souihhouse,  3  Bro.  C.  C.  107. 

318.  Where  an  executor  withholds 
money,  and  does  not  put  in  his  examina- 
tion, he  shall  only  be  charged  with  in- 
terest at  the  general  rate  of  the  court, 
viz.  4  per  cent,  and  costs ;  for  5  per  cent. 
a  special  case  beyond  mere  negligence  is 
necessary,  as  that  the  executor  employed 
the  money  In  his  trade ;  and  the  court 
will  consider  his  keeping  the  money  at  his 
banker's  as  an  employment  of  it  in  trade. 
8.  C.  ibid.  61.  Et  vide  Exp.  Ililliard, 
1  Ves.  ion.  89.  Treves  v.  Townsend, 
1  Bro.  0.  C.  384.  Piety  e.  Stace,  4  Ves. 
620.  Focock  V.  Redingion,  5  Ves.  794. 
and  references. 

319.  An  executor  in  trust  for  infants, 
unnecessarily  calling  in  the  testator's 
property,  which  ww  out  at  interest  upon 
good  security,  and  at  5  per  cent,  (except 


be  charged   with  interest  at  5    per  ceal. 
and  costs.    Modeif  ▼.    W^-dy  T.  1806. 
lltVes.  581.     Vide  Rocke  v.  Hart,  sup, 
320.  Where  an  executor  was  directed, 
not  to  derive  any  advantage  froin  keep- 
ing money  in  his  hands,  withom  accouni- 
ing  for  legal  interest,  and  to  accuBDulale 
for  the  benefit  of  the    cestui    gue  trvU 
The  court  decreed  a  computation  of  inte- 
rest at  5  per  cent,  on  all  sums  reV:eived  by 
htm  while  in  his  hands,  and  that  the  mas- 
ter do,  in  such  computation,  ini|ke  hslf 
yearly  rests.     The  object  of  the  fatter 
direction  was  to  charge  compoaod   inte- 
rest, and  the  decree,  though  going  per- 
haps  further  than  usual,  was  held,  under 
the  circumstances,  properly  executed,  by 
a  computation  of  interest  oppn   each  re- 
ceipt' from  the  day  it  was  received,  the 
balance  of  receipts,  with  the  interest  so 
calculated,  and  payments  being  struck  at 
the  end  of  the  half  yesir,  and  that  balance 
so  composed  of  principal    and  inrerest 
being  carried  forward  as  an  item  is  the 
accounts  producing    interest.     JRapAoel 
V.  Boehm.M.  1805.  11  Ves.  92.  Thisde- 
cree  was  affirmed  on  a  re-hearing  of  S.  C. 
E.  1807.    13   Ves.   407,  and  afterwards 
the  cause  came  en  for  further  directions  : 
but  th^  only  question  then  was,  as  to  the 
executor's  subsequent  costs,  which  the 
court  allowed,  so  far  as  they  were  conse^ 
quentlal  to  the  proceedings  on  thr  origi* 
nal  decree,  bat  refused  the  costs  of  the 
inquiries,  and  accounts   relating  to  the 
breach  of  trust.     The  executor,  however, 
was  not  cliarged  with    these    costs,  al 
arising  principalfr  from  a  necessary  in- 
vestigation inte  the  rCile  by  which  they 
ought  to  be  charged.     S.  C.  T.   1807- 
13  Ves.  590. 

32,1.  An  executor,  under  a  directioa 
to  accumulate,  became  bankrupt :  on  the 
authority  of  Raphael  v.  Boehm,  sup.  his 
estate  was  charged  with  interest  at  5 
per  cent*  and  half  yearly  rest.  jDorU' 
ford  V.  Dornford,  H.  1806.  12  Ves. 
127. 

322.  An  executor  shall  not  be  charged 
with  interest,  for  a  balance  retained  on-^ 
der  a  fair  misapprehension  of  his  right 
to  it.  3ruere  v.  Pemberton^  E.  1806, 
IZ  Ves.  336. 

d23.  Executors  shufl  not  be  charged 
with  interest  on  the  balances  in  theii' 
hands,  as  merely  of  course,  buf   only 


a  small  part,)  keeping  large  balances  in  I  under   circumstances.      Askbumham   v. 
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WAMTt  tkarguAU  with  Inierest.  When  ioJM  SeatrUj^.  Wker^  a  Trwte$  mdff^  S^e. 


TkmmpMon,  E.  1807*  IS  Vet.  402.  Vide 
eti4Mm  Seen  «.  Hiod,  1  Yes.  juo.  294. 
Mosley  v.  Ward,  11  Yes.  581. 

394.  Crassa  ntgligentia  cannot  be  im- 
puced  to  an  executor,  as  to  a  guardian  or 
trastee.  An  executor  therefore  shall  not 
pay  interest  on  a  balance  in  his  hands, 
•unless  the  purposes  for  which  he  retains 
it  are  fully  answered.  Daw$on  t«  Biaut^ 
H.  1809.  «  1  Ball  &  Be.  231.  See  New- 
ton r.  Bennety  1  Bro.  C,  C.  359*  where 
an  ejiecut<Nr  was  charged  with  interest 
after  he  could  no  longer  show  a  good 
cause  for  retaining  a  halanca.  See  also 
as  to  the  payment  of  interest  by  execu- 
teri.  Littlehales  v.  GascoignOi  3  Bro. 
C.  €.  73.  Piety  r.  Stace.  4  Yes.  lOl. 
620.  Longmore  o.  BroonSi  mpra.'^ 
Raphael  v.  Boehm,  *^JPf^  Bruere  e. 
Pemberton,  sapre.  AshborBbam  v. 
ThonnpsoD,  mpra.  Stewart  v.  Blaney, 
2  Ridgw.  P.  C.  S04. 

325.  An  executcir  (to  whom  negligence 
vas  knputable)  will  be  charged  with  the 
arrears  of  rent  unreceived, .  and  balances 
in  his  hands,  whh  interest  at  4  per  ccnt.^ 
and  the  coats  of  the  suit,  relating  to  such 
arrears  and  balances.  Tebbs  v.  Carpen- 
ter, H.  1816.  1  Madd.  290.  Vide  Low- 
son  V.  Copeland,  2.  Bro.  C.  C.  157- — 
Powell  V.  Evansy  5  Yes.  839.    Raphael 


was  also  ordered  to  be  taken  with  annual 
rents  during  the  period  of  retention^— 
StacpooU  V.  StacpooUy  T«18l6.  4  Dow 
P.  C.  209. 

327.  An  executor  will  be  charged  witli 
interest  on  balances  in  his  hands,  though 
not  prayed  by  the  bill.  Turner  v.  7W- 
wer,  T.  1819.     I  J«c.  &  Walk.  S9* 

328.  An  executor  directed  by  the  will 
to  lay  out  testator's  personalty  in  the 
fiinds,  seib  out  stock  umieoessarily,  keep* 
ing  large  balances  in  hisliaads  for  several 
years,  and  resisting  the  payoMnt  of  debts 
by  a  false  pretence  of  want  of  aissets,  and 
outstanding  demands  unascertained.  He 
will  be  charged  with  5  per  cent  interest^ 
and  costs,  but  the  court  refused  in  this 
case  to  make  rests  in  the  account.  Crack' 
elt  V.  Bethune,  T.  1820.  1  Jac.  &  Walk. 
586. 

.  (b)  Where  to/nd  Seemriiy. 

329.  If  an  executor  wastes  his  testa* 
tor's  estate  he  shall  find  security  to  pay  n 
legatee  his  legacy  when  due.  Duncum'^ 
ban  V.  Stint,  H.  1668.   1  Ch.  Ca.  121. 

330.  As  a  testator,  by  appointing  his 
executor,  has  thooght  him  a  proper  per* 
son  to  be  entrusted  with  his  affairsy  the 
ordinary  cannot  adjudge  him  incapable. 


V.  Boehm,  1 1  Yes.  92.  13  Yes.  407.  590. .  nor  can  he  insist  apon  security  from  him. 


Domton  v.  Domton,  ibid.  402.  Ash- 
burnham  e.  Thompson,  stqfra*  See  also 
other  cases  referred  to,  in  which  a  repre- 
sentative was  compelled  to  pay  interest 
for  money  kept  In  hand*  and.Crackelt  r. 
fethune,  infra* 

326.  Where  an  administrator  retained, 
in  his  own  hands,  a  sum  undistributed,  he 
was  charged  with  interest,  though  twenty 
years  had  elapsed  before  an  eflectual  suit 
for  account  commenced*    The  account 


and  if  the  executor  becomes  a  bankrupt, 
it  is  said  the  ordinary  cannot  grant  ad« 
ministration  to  another.  Yet  the  court 
of  Chancery  will  compel  an  insolvent 
executor  to  give  security.  Rex  v.  Aotn^f , 
1698.  1  Salk.  299.  1  Yent.  335.  See 
more,  ante,  tit.  Uankrupt,  xvii. 

Where  security  shall  be  given  for  pay- 
ment of  a  legacy,  and  where  a  legacy  it 
suable,  vide,  post ^  tit.  Ltgaqf,  xv. 
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331.  The  result  of  the  many  cases  on 
this  subject  appears  to  be  this :  by  law, 
the  appointment  of  an  executor  vests  in 
him  all  the  personal  estate  of  the  testator, 
and  if  any  part  (after  payment  of  the  fu- 
neral expenses  and  debts)  remains  undis- 
posed of  by  the  will,  it  vests  with  the  exe- 
cutor beneficially ;  but  wherever  courts 

Vol.  I.  94  ' 


of  equity  have  seen  on  the  face  of  the  wilt 
sufficient  to  convince  theni,  that  the  tes- 
tator did  net  intend  the  executor  to  take 
the  surplus,  they  have  turned  the  execu- 
tors into  trustees  for  those  on  whom  the 
kw  would  cast  the  surplus,  in  case  of  a 
com|)lete  intestacy,  i.  e.  the  next  of  Un, 
as  where   tbaL  executors   are  expreisly 
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called  executors  iu  trust,  or  where  any  i  equally  to  the  case  of  a  tole  eiecutor  :) 
other  expression  ,  occur,  showing  the  and  ^dly,  then  ihey  would  take  the  lega- 
ofiicc  only  to  tfo  intended  them,  aud  not  cies  separately,  whereas  the  residue  vooU 
the  beneficial  interest.  Pring  v.  Fringe,  2  ;  belong  to  them  jointly.  However,  tiie 
Vern.  99.  Rachfield  v.  Careless,  2  P.  rule  has  long  prevailed  as  above  ;  Deither 
W.  158.  May  v.  Lewen,  there  cited,  wilt  legacies  to  next  of  kin  vary  tbe  role. 
Graydun  r.  Hicks,  2  Atk.  18.  Dean  v,  \  Wheeler  v.  Sbur,  Mos.  288.  Aodrev  v. 
Dalton,  2  Bro.  C.  C.  634.  Bennet  ».  Clark,  2.  Ves.  162. 
Batchelor,  3  Bro.  C.  C.  28.  Petit  v,  338.  But  wherever  the  legacy  is  coo- 
Smith,  1  P.  W.  6.  I  sistent  with  the  intent  that  me  ezecotor 

332.    So   where  there  is  a  residuary    should  take  the  whole,  a  court  of  equity 


clause,  but  the  name  of  the  residuary  le 
gatee  is  not  inserted.  Wheeler  v.  Sheers, 
Mos.  288.  Cloyne  Bp.  v.  Young,  2  Ves. 
91.     North  Ld.  t.  Purdon,  2  Ves.  495. 

333.  Or  where  the  residuary  legatee 
dies  in  the  life-time  of  the  testator.  Ni- 
chols r.  Crisp,  Amb.  769.  Bennet  v, 
Batchelor,  3  Bro.  C.  C.  28.  Cross  r. 
Hudson,  ibid.  30.  Robinson  v.  Taylor,'2 
Bro.  C.  C.  589.  Bridges  t;.  Abbot,  S 
Bro.  C.  e.  224. 

334.  So  a  pecuniary  legacy  to  a  sole 
executor,  aflbrds  a  sufficient  argument  to 
exclude  him  from  the  residue,  as  it  is  ab- 
surd to  suppose  a  testator  to  give  ex- 
pressly a  part  of  the  fund  to  a  person  he 
Intenoed  to  take  the  whole.  Cook  v. 
Walker,  (cited)  2  Vern.  676.  Joslin  v. 
Breweit,  Bunb.  11-2.  Davers  t.  Dewes, 
3  P.  W.  40. 

335.  And  ft  is  settled  (notwithstatidin? 
the  case  of  Ball  v.  Smith,,  2  Vern,  67^^ 
that  the  wife  being  executrix  shall  make 
no  difference,  ak  appears  as  well  by  the 
cases  mentioned  In  Farrington  v.  Knight- 
ly, I  P.  W.  544.  as  by  Gobsoll  v.  Soun- 
den,2  Eq.Ab.  444.  pi.  58.  Martin  v.  He- 
bow,  1  Bro.  C.  C.  1 54. 

oS6,  So  equal  pecuniary  legacies  to 
two  or  more  executors,  shall  exclude 
them  from  the  surplus.  'Tetit  v.  Smith,  1 
P.  W.  7.  and  the  several  cases  there 
mentioned.  Carey  v.  Goodinge,  3  Bro. 
C.  C.  110.  Foster  v.  Munt,  1  Vern. 
473.  2  Vern.  676.  Ld.  Bristol  v.  Hun- 
gerford,  Pre.  Ch.  «l.  S  P.  W.  194.  (n.) 
May  V.  Lewen,  2  P.  W.  162.  Muckles- 
toH  V.  Brown,  6  Ves.  64. 

337.  1  he  arguments  that  have  been 
used  in  opposition  to  these  decisions,  and 
to  show  that  the  giving  equal  pecuniary 
legacies  to  two  or  more  executors,  is  not 
absolutely  inconsiittcnt  with  an  intention 
that  they  should  take  the  surplus,  are,  1st, 
that  such  gift  would  secure  to  them  a 
proportion  of  their  legacies,  in  the  event 
of  a  deficiency  of  assets  (which  applies 


will  not  disturb  his  legal  right ;  and 
therefore,  where  the  gift  to  the  execotor 
is  only  an  exception  out  of  another  le- 
gacy, it  shall  nnt  exclude  him  from  ike 
residue,  because  it  is  necessary  to  make 
such  exceptions  expressly.  Griffith  t« 
Rogers,  Pre.  Ch.  231.  Hoskins  v.  Hot- 
kins,  Ibid.  263.  Lady  Granville  ▼,  Eeaa- 
fbrt,  1  P.  W.  114  Jones  v.  Wesrcomh, 
Pre.  Cb.  316.  Gobsall  v.  Sounden,  2 
£q.  Ab.  444.  pi.  58.  Newstead  v.  John- 
ston, 2  Atk.  45. 

339.  So  in  Lawson  V.  Lawson,  7  Bra. 
P.  C  511.  the  same  principle  seems  to 
have  prevailed, 

34(K  So  a  leg;acy  ta^^ne  only  of  two  or 
more  ej^ecutors  shall  exclude  neither 
from  the  surplus,  because  the  testator 
might  intend  to  such  one  a  preference 
pro  tanto,  Coleswortb  v.  Branguin,  Pre. 
Ch.  323.  Mason  v.  Hawkins,  4  Bro. 
P.  C.  1.  Johnston  V.  Twist,  (cited)  2 
Ves.  167.  Cloyne  Bishop  v.  Yoang,lbid. 
91.  Wilson  v.  Ivatt,  ibid.  16G.  SedciJe 
White  f.  Evans, j9osf. 

341.  The  same  rule  and  reason  bold, 
where  several  executors  have  nneqml 
pecuniary  legacies,  Brasbridge  t>.  Wood- 
roffe,  2  Atk  69*  Bowker  v.  Hunter,  I 
Bro.  Ch.  Rep.  328.  Although  in  the  last 
case,  Darwell  v.  Bennet,  2  Vern.  6Gf. 
Bailey  v.  Mead  and  Powell,  Pre.  Ch.  92. ; 
and  2  Vern.  361.  and  Vachell  v.  Jeffries, 

'Pre.  Ch  169  and  1  Bro.  P.  C.  167.  were 
objected  as  authorities  against  the  deter- 
minatioa* 

342.  In  Bdwker  v.  Hunter,  sup.  Ld. 
Thurlow  said,  that  when  testator  gives 
the  executor  part  by  express  words,  and 
in  the  same  mani\er  as  be  appoints  him 
executor,  it  shows  his  intention  to  be  di^ 
ferent  from  that  expressed  by  the  6ct  of 
making  him  executor.  In  order  to  make 
a  gift  of  part,  a  bar  to  the  residue,  tbe 
general  gift  must  make  tbe  intent  as  clear 
as  the  other  intention  is  from  making 
him  executor,  where  it  bears  another  in- 
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tent}  it  will  not  bar  him  fron  the  residue. 
The  fundamental  distiucciua  is  establish- 
ed>  by  laying  it  down,  that  the  rule^  that 
the  executor  shall  take  the  residue  must 
prevail^  unless  there  is  an  irresistible  in- 
ference to  ^tbe  contrary.  If  the  gift  of 
the  legacy  is  qualified,  it  is  sufficient  to 
prevent  its  barring  the  residue.  The  gif( 
of  unequal  legacies  may  have  a  diCTerent 
ground  from  the  gift  oif  the  whole^  and 
the  implication  is,  that  the  testator  must 
have  had  a  different  intent,  and  that  must 
rebut  the  equity.  His  Lordship  held, 
that  the  executor  should  take  the  residue. 
On  a  re-hearinff,  Ld.  Loughbaroughf  after 
reviewing  all  tne  pertinent  cases,  said, 
Ihoy  were  in  favour  of  the  executors,  and 
affirmed  Ld.  TimrlowU  decree,  which  he 
said  would  make  this  case  conformable 
to  the  determinations  proceeding  on  the 
distinction,  without  overthrowing  those 
where  a  legacy  is  given  simpfy  to. an 
executor. 

243.  Then  as  to  specific  legacies,  it  is 
determined,  that  a  specific  legacy  will 
exclude  a  sole  executor.  Randall  v, 
Bookey,  2  Vern.  425.  Southcot  v.  Wat- 
son, 3  Atk.  226  Martin  v.  Rebow, 
1  Bro  C.  C.  154.  ;  and  in  Ho] ford  v. 
Wood,  4  Yes*  76.  it  was  held,  that  a  co- 
executor  having  specific  bequests  by  will 
and  codicil,  shall  be  a  trustee  for  the 
next  of  kin  as  to  the  residue.  It  has 
al90  been  determined,  that  distinct  spe- 


104*  that  the  testator  there  gave  some 
specific  legacies  Co  a  man  and  his  wife 
joinily,  whom  he  also  made  his  executors. 
Apd  so  in  Willis  v.  Brady,  Barn.  64. 
and  these  cases,  therefore,  seem  like  \t» 
gacies  to  a  sole  executor. 

345^  With  regard  to  the  adtalssion  of 
parol  evidence  in  cases  of  this  kind, 
videante^xxi.  Devise^  sec.  xvi.  tit.  Evi- 
dencBy  sec.  iii.  Vide  etiam  Rachfield  v. 
Careless,  T.  4723.  2  P.  W.  158.  which 
Mr.  Cox,  in  his  valuable  note,  says,  ap- 
pears to  be  the  only  case  in  which  parol 
evidence  has  been  admitted  in  favour  of 
the  next  of  kin,  and  with  these  the  evi- 
dence for  ;hem  was  but  very  slight.  In 
Petit  e.  Smith,  1  P«  W.  7. ;  Lady  Gran- 
ville V.  D.  of  Beaufort,  ibid.  114.; 
Littlebury  e.  Buckley,  (citedj  2  Vern* 
677-  ;  Batchelor  v.  Searle,  ibid.  736. ; 
Hatton  V.  Hatton,  2  £q.  Ab.  443.  pi.  56 ; 
Duke  of  Rutland  v.  Duchess  of  Rutland, 
2  P.  W.  210.  ;  parol  evidence  has  been 
admitted  in  favour  of  the  executors,  (or, 
what  is  tantamont)  in  exclusion  of  the 
next  of  kin,  as  in  Brassbridge  e.  Wood- 
rofie,  2  Atk.  68. ;  and  the  ground  of  its 
admissibility  is,  that  it  is  adduced  to  re- 
but a  presumption  raised  against  the  legal 
title  of  the  executor,  which  seems  to  have 
been  adopted  as  a  rule  of  evidence  in 
courts  of  equity^  though  accasionally 
with  some  hesitation. — Crainsborough  v, 
Gainsborough,  2  Vem,  252.  and  Comp- 
cific  legacies  of  unequal  value  to  several  i  ton  v.  North,  and  Kingsmill  e.  Cooke, 


executors,  shall  not  exclude  them.  Blink- 
horne  v.  Feast,MAl5l.  2Ves.  27. 1  Wils. 
C.  B.  285.  S«  C. ;  and  the  language  of 
Ld.  Hardwickef  in  Southcot  v.  Watson, 
supra^  treats  specific  and  pecuniary  le- 
gacies as  standing  precisely  upon  the 
same  ground  in  questions  of  the  nature. 

344.  However,  no  case  occurs  in  the 
boeks,in  which  distinct  specific  legacies 
of  equal  value,  to  several  executors  have 
excluded  them  from  the  surplus.  And 
the  argument  which  supports  this  rule  as 
to  pecuniary,  certainly  does  not  apply 
with  equal  force  to  specific  legatees,  since 
it  is  very  probable,  that  a  testator  may 
wish  to  distribute  specific  quantities  of 
atock  or  particular  debts,  &c.  &c,  amongst 
bis  executors,  in  some  particular  manner, 
although  equally  in  point  of  value,  and 
consistently  with  an  intention  that  they 
should  take  the  surplus  ;  and  Shrimpton 
V.  Stanhope,  (cited  3  Atk.  230.)  is  not 
a  case  of  distinct  specific  legacies,  for  it 
Appears  from  Reg.  Lib*   B.   IT^Q^  fol. 


there  cited.  Lamplugh  t;.  Lumplugh, 
1  P.  W.  1 11.  Mallabar  v.  Mallabar,  Ca. 
temp.  Talb.  78.  Brown  v.  Selwyri, 
ibid.  240.  and  4  Bro.  P.  C.  179.  Ul- 
rich  r.  Litchfield,  2  Atk.  373.  Walker 
0.  Walker,  ibid.  99.  Brady  e.  Cubitt, 
Dodg.  39*  Coote  c.  Boyd,  2  Bro.  C.  C. 
525.  Clinton  v.  Hooper,  3  Bro.  C.  C 
301. 

346.  In  Rachfield  v.  Careless,  Powis^ 
J.  abs.  C  said,  this  has  been  vexata 
questiOf  upon  which  the  courts  had  dif- 
fered- Foster  v.  Munt,  M.  1687.  1  Vern. 
473.  Was  the  first  case  where  Ld.  Jef" 
f cries  was  of  opinion,  that  any  legacy  to 
an  executor  occasioned  a  distribution  of 
the  surplus ;  but  that  decree  was  revers- 
ed by  the  Lords  Commissioners,  an^ 
their  decree  was  reversed  by  the  Lords. 
So' were  the  decrees  in  Granville  e.  D.. 
of  Beaufort,  in  1709,  and  Littlebury  v. 
Buckley,  in  1711,  in  favour  of  the  next 
.of  kin  on  parol  proof^  reversed  in  the 
courts  above. 
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Mos.  184.  Vide  Webster  v.  Webster, 
2  P.  W.  S47.  Williofr  V.  Batiie,  3  F.  W. 
115.     Perkins  v.  Baynton,  I  Bro.  C.  C. 


347  NotwUhstaodiog  the  authority  of 
the  foregoiog^  cai>As,  Ld,  Hardtcicke^ 
in  Bliukboroe  r.  Feast,  2  Ves.  28.  ex- 
pressed himself  to  have  been  very  tender  118|     Joliflb  e.  East,  3  Bro.   C.  C.  25. 

in  admitting  ^arol  evidence  in   cases  of  **  '^ '-^*'- —  ''^*-*    '*** 

this  kind  ;  and  th»t  Lake  e.  Lake,  Amb. 
126.  1  Wils.  C.  B.  313.  was  the  only  case 
fin  poiQt)  which  had  been  decided  since 
uaX  time  on  parol  evidence.  Vide  White 
«.  EvaoSj^pos^y  pK  S65. 

348*  The  same  circumstances  which 
entitled  the  next  of  kin  to  the  surplus,  in 
excltision  of  the  executors,  will  entitle 
the  crown  where  there  is  no  fiext  of  kin. 
Middleton  ?.  Spicer,  1  Bro.  C.  C.  202 


Baldwyn  r.  Johnson,  ibid.  455. 

355.  Where  a  husband  is  left  sole  ex- 
ecutor, he  is  entitled  to  the  surplus,  and 
it  shall  not  be  construed  as  a  resulcinf 
trust.  Partridge  v.  Pawieit^  H.  J73& 
1  Afk.  467. 

2bQ.  If  two  joHtt  executors  pot  out 
money  as  tenants  in  ^common,  it  shall  ncrt 
survive,  but  ^o  to  the  representatives  of 
each.     S«  C 

357.  At  law,  a  legacy  does  not  vest  in 
349.  A.  gave  the  residue  of  her  goods]  the  legatee  till  the  executors  aaent ;  bat 


y 


and  chattels  to  her  executors,  and  then 
garetliem  100/.  a-piece  for  their  trouble, 
and  aAer  debts  and  legacies  paid,  she 
gave  al!  the  rest  ef  her  personal  estate  to 
the  children  of  B.  Decreed,  the  whole 
surplus  to  the  children.  Fane  v,  Foney 
H.  1681.  1  Vern.  30. 

350.  Where  there  were  two  executors, 
and  one  died,  his  executor  or  administra- 
tor shall  not  have  an  account  against  the 
survivor.  Shore  v.  DiHingtlyy  M.  I687> 
1  Vern.  482. 

351.  A."  by  will  gave  severat  legacies, 
and  appointed  executors,  who  were  not 
related  to  him  ;  testator  afterwards  had 
several  childreui  and  increased  his  es- 
tate, and  died.  Equity  will  not  make  the 
executors  trustees  for  the  children,  as  to 
iHe  surplus  of  the  estate.  H'dls  v.  Brewery 
T.  1689.  2  Vern.  104. 

352.  An  executor  had  a  legacy,  and 
there  was  no  express  disposition  of  the 
surplus.  On  a  bill  by  the  next  of  kin  for 
distribution,  tlie  executor  answered,  and 
waived  the  benefit  of  tlie  surplus  by  a 
mistake  of  the  law.-  He  shall  not  amend 
his  answer,  though  he  proved  testator's 


in  equity,  he  will  be  compelled  to  de- 
liver over  specific  legacies,  being  con- 
sidered there  as  a  bare  trustee.  AartAejf 
V.  I9arthey,  M.  1740.  2  Alk.  77.  Vide 
Abnoy  «.  Miller.  2  Atk.  598.  Flanders 
7.  Clarke,  3  Atk.  510.  Bank  of  Eogiand 
o.  Moffat,  3  Bro.  C.  C.  262. 

358.  When  executors  are  made  rras- 
tees,  they  can  take  nothing  for  their  owa 
benefit,  unless  it  be  particularly  given  te 
them  f  nor,  as  they  have  no  ownership, 
can  they  alter  the  interest  of  the  ceshd 
que  trust.  Read  v.  Snelly  T.  1743.  2  Atk. 
643. 

359.  The  next  of  kin  have  a  rigbl  td 
a  distribution,  where  a  legacy  is  ffi^^n  te 
the  executor.  Andrcvin  v.  Foilblanc^  E. 
1745.  3  Atk.  SCO.  Vide  Graydoe  c. 
Hicks,  2  Atk.  18.  Farrington  o.  Kflfgfat* 
ley,  1  P.  W.  550.  and  note. 

360.  A.  gave  his  library  of  books  to 
B.  except  such  ten  books  as  his  w'tHs 
should  choose,  and  made  her  executrix. 
Held,  slie  was  not  excluded  from  the 
surplus,  and  the  strone  reason  with  the 
court  in  this  case  was,  that  there  was  no 
bequest  of  the  books  to  the  wife,  bat  the 


intent  that  he  should  have  the  surplus^k  whole  to  another.    Southcott  v.  Wmismty 
Rawlins  v.  FowellyM.  1715.  1  P.  W.  297rl  T.  1745.  3  Atk.  229. 


353.  Where  an  express  legacy  is  given 
by  will  to  the  executors,  and  a  legacy  is 
given  to  the  next  of  kin  also,  it  is  a  bar 
as  much  to  the  next  of  kin  as  to  the  exe- 


cutors :    therefore  if  the  surplus  is  not  2  Bro.  C.  C«  31. 


disposed  of  by  the  will,  the  executors 
shall  take  it;  and  so  it  was  decreed, 
though  objected  that  it  would  shake 
many  precedents.  Att,  Gen.  or  Somner 
y.tipokery  H.1725.  2  P.  W.  338. 

354.  A.  m^de  two  executors,  B.  and 

C,  appointing  them  residuary  legatees  ; 

B.  died.     The  whole  shall  survive  to  C; 

Cray  v.  Willisy  T.  1729.   2  P.  W.  529. 


36l.  The  appointment  of  a  person  as 
trustee  as  well  as  executor,  shall  not  pre- 
clude him  from  taking  an  undbpeeed 
residue.     Batteley  v.  Windlty  H.  1786. 


362.  An  executor  having  3/.  per 
for  collecting  rents,  converts  him  into  a 
trustee  as  to  the  residue*  LotDson  v. 
Copelandy  E.  1787.  2  Bro.  C.  G.  156. 

363.  Persons  taking  a  residue  as  exe- 
cutors, take  as  joint-tenants,  and  there- 
fore if  one  dies  before  severance,  bis 
share  survive;.  Frewin  v,  Relfc,  T«  17S7« 
2  Bro.  C.  C.  220. 
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364.  Wbera  a  testator's  widow  aod 
executrix  took  a  life  estate  under  her 
hosbaod's  will^  she  shall  not  be  entitled 
to  the  residue.  Zouch  v.  Lambert^  T. 
1793.  4  Bre.  C.  C.  S26. 

365.  Where  one  executor  has  a  legacy 
for  his  care  and  trouble^  this  not  only 
makes  bim  clearly  a  trustee  for  the  next 
of  kin,  but  it  makes  his  co-executor  a 
trustee  also  :  an^  a  legacy  to  an  executor 
is  only  one  mode  of  sbowiogi  that  he 
■hall  n<|i  take  a  beneficial  interest  in  tiie 
residue,  though  of  this  parol  evidence 
cannot  be  admitted.     The  cases  have 


undisposed  of,  vide  Clennel  v.  Lewth- 
waite,  2  Ves.  juo.  469. 

369.  A  bequest  to  an  executor  by.  way 
of  exemption,  is  not  sufficient  to  bar  hioi 
from  the  residue  undisposed  of.  S.  C* 
RdsLawson  y.  Lawson,  cited  1  Ves.  jun. 
344.  Lady  Oraoii||le  v.  Dutchess  of 
Beaufort,  1  P.  W.*  14.  2  Vern.  648.  1 
Bro.  P.  C.  306«  Clennel  v.  Lewthwaite, 
2  Ves.  jun.  465.  472.  644. 

370.  £xecutors  having  legacies  of  20/. 
each,  for  rings,  and  equal  specific  le- 
gacies, were,  upon  the  former,  held 
trustees   for  the  next  of  kin,  as  to  the 


run    much    against  executors,    aod  the  |  residue  undisposed  of.  NeAit  v.  Murray^ 
court  have  laid  hold  of  every  circum- 1  M«  1799*  5  Ves.  149-  But  a  deubt  arose 


stance  of  a  legacy,  which  is^not  the  true 
criterion  of  a  testator  to  make  his  exe- 
cutor'a  trustee  t>nly  White  v.  Evans^ 
T.  179s.  4  Ves.  «l.  Et  vide  Nourse 
V.  Finch,  1  Ves  jun.  344.  2  Ves.  jun  78. 
4  Bro.  C.  C.  239.  Clennel  v.  Lewth- 
waite,  9  Ves.  jun.  465.  Thornton  v. 
Tracey,  ibid.  644.  Holford  v.  Wood, 
4  Ves.  76. 

366.  Testatrix  by  will  appointed  an 
executor,  and  gave  him  a  legacy,  and 
by  a  testamentary  paper  she  directed  the 
residue  to  be  disposed  of  according  to 
inrivate  instructions  to  him..  By  codicil 
'she  appointed  an  executor,  an4  died, 
without  giving  any  instructions.  Held, 
that   the  executors  are  trustees  for  the 


in  this  case,  whether  equal  specific  le- 
gacies would  exclude  the  executors  ;  and 
that  question  the  court  did  net  deter- 
mine.—Kwfe  etiam  Farrington  v.  Knight- 
ley,  1  P.  W.  550. ;  et  emte,  with  refer- 
ences. Bennet  v.  Batchelor,  3  Bro.  C. 
C..28*  1  Ves^un.  63«  Nourse  v.  Fihcbi 
llornsby  v.  Finch,  4  Bro.  C.  C.  239* 
1  Ves.  jun.  344.  2  Ves.Jun.  78*  Clennel 
V.  Lewthwaite,  ibid.  465.  Thornton  ▼. 
Tracey,  ibid.  644.  White  v.  tLvans,  4  Ves. 
21.  Holford  V.  Wood,  ibid.  76.  De  Mt- 
zar  V.  Pybus,  ibid.  644.  Picks  v.  Lam* 
bert,  ibid.  725. 

371.  Stock  bequeathed  by  a  will  with- 
out two  witnesses,  is  subject  in  the  hands 
ef  the  executor,  to  the  directions  of  the 


next  ef  kin.  Mordaunt  v.  Hussey^  T.  will,  even  for  the  purpose  of  a  residuary 
1798.  4  Ves.  117.  Fu/e  Bp.  of  Cloyne  bequest.  Ripley  t.  Waterworth^  T. 
V,  Young,  2  Ves.  91.    Nourse.  v.  Finch,  1802.  7  Ves.  440. 

390. 1  372.  At  law,  the  appointment  of  an 
executor  is  a  gift  of  every  thing  not  dis- 
posed of.  Vrquhart  v.  Kingj  T.  1802. 
7  Ves.  229. 

373.  Testator  bequeathed  his  personal 
estate  to  trustees  upon  trust,  the  execu- 
tors claimed  -  the  personal  estate  for  their 
benefit,  as  not  being  comprised  in  the 
declaration  of  trust,  but  one  of  the  exe- 
cutors was  a  trustee  al^o :  Held,  that  the 
executors  were  thereby  excluded  from 
taking  the  personal  estate  beneficially* 
ift7nes  v.  Slater ^  £.  1803. 8  Ves.  295. 

374.  Testator  made  hts  will  in  India^ 
by  which  he  disposed  of  his  property 
under  the  general  intreductory  words 
^  temporal  esUte ;''  held,ihat  these  words 
shall  not  extend  to  property  partly  in 
England,  part  renntted  trem  India,  be* 
tween  the  will  and  testator's  deadi,  and 
other  part  on  its  passage  to  England  at 
the  time  of  his  death.    Two  of  the  iM^ 


s»p.    Starkey  v.  Brooks,  1  P.  W 
^White  V.  Evans,  sup, 

367.  Partners  in  London  were  ap- 
pointed executors  and  guardians,  not  in- 
dividually, but  as  a  firm ;  they  claimed 
the  residue  undisposed  of,  in  exclusion 
of  persons  appointed  attomies,jBxecutorS| 
and  guardians,  in  Denmark,  and  others 
appointed  attornies  and  executors  in 
India.  Decreed,  a  trust  for  the  kin, 
with  reference  to  the  Master  to  appoint 
a  guardian.  De  Mazar,  or  Knuason  v. 
P^usj  E.  1799*  4  Ves.  644. 

368.  An'executor  shall  take  the  resi- 
due undisposed  of,  unless  there  be  a 
strong  and  violent  presumption  against 
him,  and  a  legacy  does  not  aifurd  the 
presumption,  unless  under  special  cir- 
cumstances. Diclfs  t.  Lambertf  T.  1799* 
4  Ves.  725.  As  to  the  grounds  of  admit- 
ting parol  evidence  between  the  executor 
and  next  of  kin,  in  respect  of  the  residues 


71» 


EXECUTORS  AND  ADMINISTRATORS  VIU. 


WUtb  a  IVttflee  9id^^Wkgn  wMM  U  the  Surftt^s.-^ 

cttton  in  lodm  being  clearly  trustees  by 
the  effect  of  the  directious  aooexed  I9 
Ibeir  appeiotmeuii  all  the  executors  were 
beld  trustees  for  the  next  of  kin  of  the 
residue  undisposed  of.-— Legacies  of  a 
diamond  ring  to  one^  and  of  ?0M«  each 
to  some  of  the  ethers  for  mourning  rinp, 
as  a  token  of  affection  and  regard,  were 
jiot  held  to  make  tbe  executors  trustees. 
Sadler  v.  Turner^  T.  1803.  S  Ves.  617. 

375.  An  executor  refusing  to  execute 
the  trust  reposed  in  him,  shall  not  have 
a  legacy  given  to  him  in  that  character. 
Andrew  v.  Trin.  Hatt^  Cambridge^  T. 
1804.  9  Ves.  534. 

S76»  Where  the  expressions  in  testa- 
tor's will  import  a  trust,  the  court  will 
hold  that  the  executois  are  trustees  of 
the  residue  undisposed  of  for  the  next  of 
kin,  who  will  not  be  excluded  by  being 
legatees  under  the  will  But  where 
testator  bad  given  two  annuities  bt  life, 
and  then  went  on  to  say  ^  when  dead'' 
^  to  return  to  the  executors"  the  execu- 
tors shall  take  these  beneficially,  and  not 
as  trustees.  Seley  v.  Wood^  T.  1804. 
10  Ves.  71.  VuU  North  v.  Purdoo, 
S  Vis.  495.  Bristol  v.  Hungerford,  Pre. 
Cb.-8I.  Urquhart  V.  King,  7  Ves.  225* 
Sadler  v.  Turner,  sup»  and  references.— 
WiUiams  v.  Jones,  post. 

377*  Where  one  executor  had  a  le- 
f^acy  for  his  trouble,  parol  evidence  was 


laid  down  in  Rachfisild  v.  Careless^  2  P. 
W.  158.  tnd  many  other  cases,  sui  ex»> 
cutor  having  a  legacy  expressly  for  his 
care  and  trAuble,  is  a  trustee  for  the  aext 
of  kin  ef  the  residue  undisposed  of.  Aad 
10  White  «.  Evans,,  4  Ves.  21.  the  prm- 
ctple  was  established,  )hat  one  executgr 
being  a  trustee  of  the  residue,  all  are 
trustees,  yet  unequal  legacies  do  not 
make  executors  trustees  of  the  reaidue. 
(Urquhart  v.  King,  7  Vds.  225.)  And 
lastly,  his  Liordship  said,  that  a  l<!gacy 
to  the  next  of  kin  does  net  rebut  ihle 
trust  of  the  residue  undisposed  of. 

S80.  Executors  are  entitled  to  ihe  i«- 
sidue  undisposed  of,  and  there  is  iM»  in- 
ference against  their  legal  right  by  any 
interest  undei*  the  will.   Where  one  odJ/ 
had  a  legacy,  and  ans  all  called  truaieea 
as  to  the  specific .  trusts   imposed  upoe 
ihem,  distinct  from  their  appoiotmeot  as 
executors,  but  there  is  no  clear  intemtioo 
to  make  them  trustees  of  the  residue  ;  k 
requires  a  strong  and  violent,  though  oec 
an  irresistible  presumption,  to  consider 
them  as  trustees,  but   where  executors 
are  appointed   expressly   in   trust,  tbey 
take  the  residue  undisposed  of  as  trustees 
for  the  next  of  kin,  and  not  beneficially 
themselves.    Pratt  v.  SaddtHj  T.  1 8O7. 
14  Ves,  193.    Etvide  Clennel  17.  Levth- 
waite,  2  Ves.  jun.  471*     Griffiths  e.  Ha- 
milton, 12  Ves.  298.     Seley  ».  Wood, 
admitioJ  on  behalf  of  his  co-executrix  J  lO  Ves.  71.    Williams  v.  Jones,  ibui.  77. 
*  '  ^   '       ■  ^  "'  ~    '       "     and  references. 

381.  Teptator  revoking  all  wills  and 
codicils,  declared  that  to  be  his  codicil, 
by  which  he  directed  that  the  wheie  ef 
bis  property  ^'  shall  pass  by  this  my  co- 
dicil according  to  law,"  'save  and  except 
some  legacies  mentioned,  and  appoint^ 
hb  brother  sole  executor,  requesting  bin 
to  make  such  arrangements  as  he  bad 
reason  to  think  the  testator  should  wish : 
Held,  that  tbe  executor  was  a  trustee  for 
the  widow  and  next  of  kin,  according  to 
the  statute  of  distributions.  Ld.  CranUm 
v.  ^a/e,  T.  I8O7.  14  Ves.  307.  Vide 
Jennings  e.  Gallimore,  3  Ves.  146. 

882.  An  executor  is  always  permitted 
to  give  parol  evidence  in  favour  of  his 
legal  title,  except  where  he  is  plainly  and 
unequivocally  declared  a  trustee.  WalUm 
v.  Waltotiy  T.  I8O7.  14  Ves-  322. 

383.  A.  bequeathed  to  his  executory 
in  trust :  Held,  that  the  trust  not  beio^ 
declared,  or  failing,  is  a  trust  for  the  next 
of  kin.    Paice  v.  Canterbury  ArMp^ 


an  infant,  to  rebut  the  presumption  for 
tbe  next  of  kin ;  and  she  was  held  en- 
titled to  the  residue  undisposed  of. 
WUUaMS  V.  Jonee,  T,  1804.  10  Ves.  77- 
Vide  Seley  9«  Wood,  *np*  and  refer- 
ences. 

378.  An  executor  to  a  tenant  by  suf- 
ferance or  at  will,  obtaining  a  larger  in- 
terest, is  a  trustee  for  the  residuary  le- 
gatee, like  the  case  of  general  occupancy. 
James  v.  Dean,  E.  1805.  11  Ves.  392. 

379*  Testator   by    his  will  appointed 

^veral  executors,  and  to  two  of  them  he 

.gave  legacies  as  testimonies  of  his  re- 

>  gard,  aad  iaunediately  following  he  im- 

l^osed  a  trust  upon  them :  Held,  that  the 

eeocutera  were  not  trustees  for  the  next 

ef  lun^  that  their  appointment  as  execu- 

9#ra  gavi  them  m  joint  interest  in  the 

xesidue  survived,  and  that   the  probate 

"Ms  concldsive  as* to  their  character  of 

loecalers.      €hriMtks  v.   HamilUmy  £. 

/180&    12  Ves.  f98.  in  which  case  Ld. 

JBrskine  said,  that  accordii^  to  the  rule 
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*r.  1S07.  14Ve«.  370.  Vide  Cloyae  Bp, 
V.  Young,  2  Ves.  91.  Morke  0.  Durhani 
Bp«  9  Vet.  399.  10  Yes.  52«. 

384.  Testator  gave  all  his  estate  and 
«fiecu  to  two  persoDSy  their  heirs,  exe- 
cutors, &e.  upon  trasty  hi  the  first  ptaee, 
to  pay,  and  charged  and  chargeable  with, 
all   bis  debts  and  fbnerii}  expenses,  and 
the  legacies  after  given.     These  persons, 
whether  they  couki  claim  in  their  indivF 
dual  characters  or  not,  being  aferwards 
appointed  executors,  were  l^ld  entitled 
to  the  residue  undisposed  of  (including  a 
leagacy  void  by  the  statote  of  tnortrafain) 
for  tbeir  own  benefit,  against  the  claim  of 
the  next  of  kio,  the  whole  property  being 
personal.  There  are  instances  where  the 
residue  being  intended  to  be  given  from 
the  executors,  they  cannot  take  it,  though 
the  l>eque8t  does  not  take  offset,  as  where 
the  testator  gives  it  in  such  nranner  as  he 
BhaH  appoint,  and  he  makes  no  appoint- 
ment.   80,  where  a  blank  is  left  for  the 
residoary  legatees  ;  there  is  this  distinc- 
tion, however,  between  a  residoary  devi- 
see and  legatee,  as  to  a  lapse,  for  \bb  lat- 
ter takes  every  thing  that  lapses,  but  the 
former  does  not.  In  Robinson  e.  Taylor, 
2  Bro.  C.  C.  689.  it  was  held,  that  where 
a  general  devise  and  beqnest,  open  trust, 
in  not  sufficient,  there  shall  be  a  resulting 
trust  fbr  the  heir  and  next  of  kin.     A  ge- 
neral residue  of  personal  property  com- 
prehends every  thing  not  effectually  dis- 
posed of,  and  there  is  no  difference  whe» 
ther  a  legacy  falts  into  it  by  l^se,  or  is 
void  at  law,  for  the  next  of  kin  must  be 
excluded  by  an  express  bequest  of  the  re- 
sidue, and  executors  take   the  residue 
precisely  in  the  same  plight  as  residuary 
legatees  would  take  it.  Dawsanv.  Clarke^ 
M.  1808.  ^5   Ves.  416.    Vide  Pratt  e. 
Sladden,  14  Ves.  198.  199,  200.  18  Ves- 
247.  S^  C.      Decree  confirmed  by  Ld. 
Eldon^  C.  by  whom  it  was  held,  that  an 
executor  takes  not  all  that  is  undisposed 
of,  as  in  the  case  of  a  lapse,  or  where  he 
is  appointed  in  trust,  and  no  obieot  is  ex- 
pressed, but  he  takes  only  all  that  the 
testator  did  not  mean  to  dispose  of;  there- 
fore, where    personal    property   is  be- 
queathed upon  a  trsst  that  does  not  ex- 
hawt  the  whole,  the  executor  is  not  en- 
titled to  the  surpUis.     Vide  efMSt,  post^ 
pi.  404.  S.  C.     Etvide  pQit,  tit.  Legacy 
xviii.  So  in  the  ordinary  case  of  a* lapse 
Ld.  Eldan  held,  in  S.  C.,  that  the  execu- 
tor cannot  take,  even  though  the  legacy 
be  not  given  aliunde. 


tQ  the  0mrpiH$,—*8wrvMng  BsDecutore. 

385.  An  execntor  having  general  and 
specific  legacies  net  given  expressly  fof 
his  care,  &e.  is  not  precluded  from  pro* 
ducing  evidence  of  the  testator's  intention^ 
that  he  should  have  the  residue  benefi* 
cially,  by  an  exception  of  platii  out  of  fur- 
niture bequeathed  to  him,  and  by  a  be* 
quest  to  him  of  a  contract  for  a  leasehoM 
bouse  subsequent  to  the  appointment  of 
executor.  The  effect  being  only  that  he 
should  not  take  the  plate  under  the  be* 
quest  ot  furniture,  and  that  a  future  dis* 
position  of  residue  might  have  been  con* 
templated.  But  where  an  execntor  has 
a  legacy  expresslv  for  his  pains  and .  la* 
hour,  he  is  not  allowed  ^e  produce  evi^ 
dence  of  an  intention  that  he  should  take 
the  residue  beneficially.  And  further, 
where,  upon  the  evidence  00  direct  in* 
teniion  is  raised  in  favour  of  an  executor, 
but  a  mere  tnferente  only  from  equivocal 
declarations  with  an  intention  to  make  an 
express  disposition  of  the  residue.  The 
executor  was  declared  a  trustee  of  the  re* 
sidue  for  the  next  of  kin.  Langhamr. 
Sanfordy  E.  ISll.  17  Ves.  435.  Vide 
Nourse  ▼.  Finch,  1  Ves.  jun.  344.  Herns* 
by  v.  Finch,  2  Ves.  jun.  78.  Cloyne  Bp. 
V.  Young,  2  Ves.  91. 

386.  Any  intention  to  dispose  is  sufli* 
cient  to  exclude  the  executor,  even  though 
that  intention  was  to  give  the  residue  to 
the  executor  himself;  therefore,  where  a 
testator  cancelled  his  residuary  bequest 
by  striking  out  with  a  pencil  ail  the  dis- 
posing part,  leaving  only  the  general  de* 
scription,  with  marginal  notes,  indicating 
alteration,  and  a  different  disposifion  of 
certain  articles,  it  was  held  a  resulting 
trust  for  the  next  of  kin,  Mence  v.  Mtnce^ 
M.  1811.  18  Ves.  348.  Fids  Cloyne  Bp. 
V.  Young,  2  Ves.  91. 

387.  An  executor  and  trustee  dying 
19  months  after  the  testatrix,  without 
having  acted,  is  entitled  to  a  legacy  given 
him  in  token  of  regard,  and  as  a  recom- 
pense for  his  trouble,  no  neglect  or  re* 
fusal  to  act  where  necessary,  having  ap* 
peared  on  his  part.  Brydges  v.  Wotten^ 
M.  18U.     1  Ves.  &  B.  135. 

388.  An  executor  taking  a  legacy,  or 
executors  having  equal  legacies,  are  held 
trustees  (for  the  next  of  kin)  of  the  re- 
sidue undisposed  of,  for  having  part 
given  they  cannot  be  intended  to  have  the 
whole,'  and  this  is  the  settled  law.  King 
V.  Deniaon,  H.  1813.  I  Ves.  &  B.  277. 
Vide  Langh.im  e.  Sanford,  ^  Ves.  435. 
and  the  references, 
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389.  !•  S.  being  appointed  an  executor, 
under  the  will  of  bis  partner,  claimed  an 
allowance  for  carrying  on  tbe  joint  trade 
after  hit  testator*!  deatb,  but  there  being 
no  express  stipulation  that  he  should  have 
f  uchy  he  was  held  not  entitled  thereto^ 
nor  in  any  ether  case  for  his  manage- 
menty  pains  and  labour,  but  the  court  al* 
lowed  him  his  late  partner^s  share  ef  his 
necessary  expenses.  Burder  v.  Burdety 
M.  1813.  1  Ves.  &  B.  170. 
.  390.  Eiecutors  having  equal  legacies 
for  their  care  and  trouble,  are  trustees  of 
the  residue  for  the  next  of  kin.  Oibbs  v. 
Rumuyy  M.  1813.  2  Yes.  &  B.  2p4.  Vide 
jpostf  tit.  Heiry  yii.  S.'C.  more  fully. 

391.  Testator  by  his  codicil,  required 
and  entreated  his  executor  whe  was  also 
his  residuary  legatee  by  his  deed  or  irill, 
to  secure  at  his  death  a  sum  which  he 
bad  omitted  to  eipress  in  his  will,  not 
doubting  his  compliance:  Held,  a  trust 
by  way  of  legacy  out  of  testator's  assets, 
and  UQt  a  condition  imposed  independent 
of  them.  Taylor  ▼.  GeargCy  H.  1814. 
2  Yes.  &  B.  378.  Etpost,  tit.  Willy  ii. 
.  392.  A  generaLdevise  and  bequest  to 
executors  (having  equal  legacies  of  stock 
for  mourning)  their  heirs,  executors,  ^c. 
and  on  the  especial  trust,  to  devote  all, 
both  real  and  personal,  to  debts,  lega- 
cies, and  annuities,  creates  a  resulting 
trust  as  to  the  residue.  Soutkouse  v.  BaUj 
H.  1814.  2  Yes.  Sc  B.  396.  Vide  King 
V.  Denison,  1  Yes.  &  B.  266,  bawson  o. 
Clark,  15  Ves.  409. 

393.  A  blank  space  between  the  last 
line  of  a  will  and  the  signature,  raises  no 
presumption  of  an  intention  to  dispose  of 
the  residue  against  the  legal  right  ef  the 
executor,  nor^can  evidence  from  the  next 


of  kin  be  reeehred  in  such  case*  WUU 
r.  WOiums^  T.  1814.  3  P.  W.  75.  Coop. 
58.  Vide  Knewell  r.  Gardiner,  Gilb.  £q. 
Rep.  184. 

394.  Where  a  residuary  fund  rens^ias 
unadttinisiered  by  the  executors,  and  one 
dies,  it  survives  to  the  other.  S.  C.  Et 
vide  Baldwyn  (•  Johnson,  3  Bro«  C.  C 
455. 

395.  A.  being  seised  of  real,  aod  pos- 
sessed of  personal  property,  made  bb 
executors  his  residuary  legatees:  Held, 
that  as  to  the  residue  of  the  real  estate^ 
they  were  trustees  ibr  the  heir  at  law. 
Kellett  V.  KMett,  T.  1815.  3  Dow.  P.  C. 
248, 

396.  After  six  or  seven  years,  aquity 
will  not  restrain  a  creditor  of  an  execo- 
tor  from  taking  in  execution  the  foods 
of  a  testator,  for  the  execntor^s  own 
debt.  iZay  v.i2ay,T.18l5.  Coop.  264. 
Vide  Farr  v.  Newman,  4  T.  R.  621. 
Whale  V.  Booth,  there  cited.  Aylesbury 
0.  Harvey,  3  Lev.  204. 

397.  Testator  appointed  A.  and  B. 
his  executors,  (together  with  his  vife,) 
*^  hoping  they  would  be  so  good,  wyi  «!c 
respect  to  his  wife,  to  accept  the  office ;'' 
and,  ^'as  to  what  worldly  property  be 
had,  he  thus  disposed  of  the  aanne,  spe- 
cifying the  manner,  by  giving  several  spe- 
cific and  pecuniary  l^^cies,  but  he  did 
not  dispose  of  the  residue :"  Held,  thai 
the  testators  intention  was  clearly  ex- 
pressed by  the  clawe  requesting  the  exe- 
cutors  to  accept  the  oiBce,  followed  by 
tbe  declaration  es  to  his  dispoeal  of  bis 
whole  property,  that  the  executors  should 
not  take  the  residue  beneficially.  Girmid 
V.  Hax6icry,  T.  1817.  SMenv.lSO*  Vide 
North  V.  Pardon,  2  Yes.  495» 
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398.  Testator  gave  tbe  residue  of  his 
estate  to  his  executrix,  or  to  her  heirs, 
^executors,  administrators,  or  assigns: 
Held,  it  was  given  to  her  as  executrix  ; 
and  she  dying  in  testators  life-time,  he 
died  intestate  as  to  tbe  residue.  Stone 
V.  £00115,  M.  1740.  2  Atk«  86. 

309.  A  testator  may  give  an  executor 
the  personal  estate  as  a  legacy,  and  ex- 


empt  from  debts ;  and  a  provisioa  ont  of 
a  real  estate  or  one  executrix  w3l  not  ber 
her,  neither  with  specific  legacies  given  to 
one,  bar  either  of  tbe  residue  ofiho  per- 
sonal estate,  but  are  pot  la  only  to  give 
one  a  preference  to  the  other.  Wedker  v. 
JeuJceouy  T.  1743.  2  Atk.  626b  1  Wils. 
C.  B.  24.  Bunb.  302.  Vtde  Bliokhorn  r. 
Feast,  2  Yes.  27.  Wilson  i%Ivat,ibid.  166* 
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1  P.  W.  550.  Southcot  V.  Watson  3  Atk, 
2:26. 


400.  Where  a  legacj  is  given  to  ao 
executor,  he  roust  prove  the  will  lu  order 
to  entitle  himself  to  it^  though  not  made 
a  condition  by  the   will:    but  he  may 

Srove  at  any  time,  even  after  the  hearing, 
leed  V.  Devaynes^  M.  1791-  2  Cox  285. 
3  Bro.  C.  C.  95. 

401.  Where  a  legacy  ia  given  to  a  man 
describing  him  as  executor,  if  the  ol0!ice 
does  not  continue,  he  shall  not  have  the 
legacy.  Roach  v.  HayfHesy  T.  1803.  9 
Ves.  693. 

402.  The  court  will  presume  prima 
facie  that  a  legacy  given  tu  a  person  who 
is  appointed  executor,  is  given  to  him  in 
that  character  though  not  apparently 
connected,  unless  there  are  circumstances 
to  show,  ^hat  the  legacy  was  intended  fpr 
him  personally;  therefore,  where  testator 
gave  legacies  by  will  to  three  persons, 
whom  he  thereby  appointed  his  execu- 
tors, and  by  codicil  he  gave  them  all  ad- 
ditional legacies  of  equal  amount,  and 
nil  standing  together :  It  was  held,  that 
one  of  the  executors  whe  had  renounced, 
was  not  entitled  to  his  legacies.  Stack- 
pooU  y.  Howell  J  E.  1807.  13  Ves.  417. 

403«  The  court  will  give  effect  to  a 
slight  distinction  upon  a  legacy  given  to 
a  person  by  name,  or  by  the  description 
of  executor,  in  the  latter  case  he  takes 
in  that  character  with  all  the  conse- 
quences. Currie  v.  Pyt^  £.  1811.  17 
Ves.  467. 

404.  Where  testator  devises  and  be-^ 
qaeaths  upon  trust,  the  devisee  cannot  take 
beneficially  the  real  estate  not  exhausted, 
but  a  trust  results  from  the  heir,  nor  can 
the  executor  (whether  he  or  another  be 
the  trustee,)  take  beneficially,  the  surplus 
of  the  personal  property,  Dawsan  v. 
Clarke^  T.  1811.  18  Ves.  255.  Et  vide 
Robinson  v.  Taylor,  2  Bro.  C.  C.  589. 
But  in  Southouse  v.  Bute,  2  Ves.  &  B. 
996.  his  Honor  declares,  he  thinks  the 


executors  would  take  as  stKb,  even  if  it 
had  been  decided,  tiiat  they  did  not  take 
by  the  direct  bequest. 

405.  Testator  gave  A.  10,000/.  and 
the  furniture  in  his  house  (plate  only  ex- 
cepted,^ and  appointed  him  executor.—* 
Aliuough  the  legacy  constituted  a  violent 
presumption  in  law,  that  the  testator  meant 
to  exclude  him  from  th^  beneficial  interest 
in  the  residue,  the  exception  out  of  the 
bequest  of  furniture  was  not  held  such  a 
circumstance  as  would  confirm  tlut  pre- 
sumption, so  as  to  preclude  the  executor 
from  giving  parol  evidence  of  an  iBtention 
in  his  favour;  for  such  evidence  was  liabla 
to  be  repelled  by  evidence  of  a  contrary 
ii)tention;  which,  if  supported,  would  in« 
duce  tlie  court  to  declare  him  a  trustee 
for  the  nesft  of  kin.    But  If  on  the  face  ef 
the  will,  there  is  not  an  apparent  intent 
tion  to  exclude  the  executor,  parol  evi* 
dence  of  such  an  intebtion,  is  not  admis- 
sible ;  so  where  .a  testator  gave  a  legacy 
to  A.  by  will,  and  afterwards  by  codicil, 
appointed  him  his  executor,  it  was  doubt- 
ed,  whether   a  violent  presumption   to 
exclude  him  from  the  surplus  had  ariaea. 
But  where  the  appointment  followed  tha 
gift  of  the  legacy,   though   at  any  in- 
terval in  the  same  instrument  the  rule 
cannot  apply,  because  the  whole  inatni* 
ment  must  be  construed  to  have  effect 
from   the    very   moment    of   signature. 
Langham  v.  San^ord^  M.  18l6. 2  Meriv. 
6.  17  V({s.  435.  S.  C.  Et  vide  Sandfoi^ 
V.  Raikes,  .1  Meriv.    646.     Clennel   v. 
Lewthwaite,  2  Ves.  jun.  465«   Nourse  v.* 
Finch,  1  Ves. Jun.  344-  Foster  ▼.  Mum, 
1  Vern.  473.    Vide  etiam,  posty  tit.  IFt7/, 
viii.    Note^,  In  the  principal  case  it  was 
contended,  that  to  rebut  the  presumption 
of  law,  it  is  enough  to  show  evidence  of 
an  intention  to  exclude  the  next  of  kin, 
without  any  evidence  of  direct  intention 
in  favour  of  the  executor ;  but  the  Ld« 
Ch.'s   judgment  seems  to  have  left  that 
point  undecided. 
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406.  A.  devised  the  residue  ofhts  real 
and  persoMd  estates  to  his  two  executors 
as  tenants  in  common ;  one  of  them  was 
iodebled  to  testator  by  bond.  This  bond 
is  not  released,  but  shall  be  divided  be- 

Vol.,  I. 


tween  them.  Brown  ▼.  Setwyn^  M.  1734. 
Ca.  temp.  Talb.  240.  Vide  etiam  Caiy 
Y.  Goodinge,  3  Bre.  C.  C.  110.  where 
both  executors  were  indebted  to  testator, 
in  unequal  sums,  their  appointment  was 
95 
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held  no  release  of  the  debts.    Et  vide 
anUf  sec  Tiii.  ei  postj  tit.  Legacy  zH. 

'  47«  If  a  debtor  be  made  executor,  the 
debt  is  totally  extinguishod;  otherwise  if 
lie  be  appointed  administrator,  for  then 
it  is  no  extmguishment  ef  the  debt,  bot 
«  suspension  of  the  action,  and  his  re- 
presentative is  chargeable  to  the  adnii- 
nbtrator,  de  bonis  mm,  of  the  first  intes- 
tate. Hudson  V.  HudsoHy  M.  1737.  1 
Atk.  461.  Se  Wankford  r,  Wankford,  1 
Salk.  2!^9-*  But  it  seems  that  the  appoint* 
ment  of  a  debtor  as  executor,  is  only  part* 
ing  with  the  action,  for  the  executor  is 
considered  as  a  trustee  for  the  money  so 
owing  to  the  testator ;  and  such  money, 
in  equity,  is  considered  as  part  of  testa- 
tor's  personal  estate.  Vide  Holliday  v. 
Boas,  1  RoL  Ab.  920.  Askwith  v.  Cham- 
berlain, 1  Ch.  Rep.  138.  Field  v.  Clark, 
ibid.  242.  Fox  v.  Fox,  1  Atk.  460.  Cary 
v.Goodinge,  3  Bre.  C.  C.  110. 

408.  Where  one  executor  is  indebted 
to  the  testator  by  mortgage^  if  the  co*ex- 
OGU  rs*are  -apprehensive  he  is  insolvent, 
they  should  bring  a  bill  against  him  for 
aale  ef  the  estate,  for,  to  pray  a  foreclo- 
sure, would  be  improper.  Lucas  v.  Seale, 
M.  1740.  2  Atk.  56. 

409'  An  executor  is  bound  to  call  in 
money,  out  upon  personal  security,  and 
therefore  he  must  pay  in  court  money 
doe  from  himself,  Eagleton  v.  Kingston. 
£.  180S.  8Ves.466. 

410.  The  examination  of  an  executor 
tmder  the  usual  decree  for  an  account, 
ought  to  contain  an  interrogatory  whe* 
tlle^  be  is  indebted  to  his  testator.  Liber- 
ty was  therefore  given  in  this  case  on  the 
suggestion  of  co-defendants  who  were 
legatees,  to  exhibit  an  interrogatory  for 
thnt  purpose  without  affidavit,  but  not  to 
go  into  an  account  which  must  be  the'^sub- 
ject  of  a  distinct  bill.  Simmons  v.  Chit- 
Utidge^  M.  1805.  13  Yes.  262. 

411.  A  debt  due  from  an  executor  to 
his  testator,  is  assets,  for  the  same  reason 
that  he  may,  if  a  creditor,  retain,  viz.  that 
he  caqnot  sue  himself.  S.  C.  ibid.  264. 
Eivide  Berry  v.  Usher,  11  Ves.  87-  and 
note,  {a) 

412.  Where  two  executors  had  pledged 
some  bonds  df  their  estator,  (which  were 
in  (heir  hands)  to  defendants  their  bank- 
ers, to  cover  advances  of  muney  from 
tinpe  to  lime,  for  several  years,  Chrantj 
M.  H.  austained  the  pledge,  the  bill  hav- 
ing bf  filed  by  co-executors  who  had 
ttot  previously  acied|  and  not  by  specific  I 


legatees.  WLeod  v.  Drummond^  M.  1 803. 
14  Ves.  35S.  Vide  Scott  v.  Tyler,  2  Bra. 
C.  C.  431.  2  Dick.  712.  Humble  v. 

2  Vern.  444.  1  Bro.  P.  C.  71-  (T.) 

413.  There  b  a  distinction  betw< 
specific  and  residuary,  or  general  lega- 
tees, claiming  against  the  disposition  of 
the  assets  by  the  testator.  In  the  latter 
case,  the  court  will  relieve  in  circuni' 
stances  implying  fraud  in  the  legal  aense^ 
as  ^n  assignment  taken  soon  after  testar 
tor's  death  from  the  executor  of  an  ante* 
cedent  debt  fit)m  him,  on  his  representa- 
tion that  the  whole  was  left  to  him  S  C. 
ibid.  361.  Et  vide  Mead  v   Ld.  Orrery, 

3  Atk.  235.  Hill  v.  Simpsoito,7  Ves.  1^2. 
Nugeht  V.  Gifiord,  I  Atk  463. 

414.  From  the  above  decree  at    tbe 
Rolls,  plant j(r appealed  to  Ld.  Ch.  Eldon^ 
who  carefully  examined  the  authorities. 
The  power  given  to  an  executor  over  bis 
testator's  property,  his  Lordship  said,  was 
very  large,  that  he  might  better  execute 
his  trust,  and  prevent  the  inconveatence 
of  implicating  and  entangling  third  per^ 
sons,  in  enquiries  as  to  his  application 
of  the  money  produced  by  tbe  conver- 
sion  of  the   assets.     Generally,  a  pur- 
chaser from  an  executor  is  not  bound  by 
his  misapplication,   nor   in   many   cases 
even  of  pledge,  if  free  from  fraud  or  di- 
rect evidence,  on  the  face  of  the  transac- 
tion, of  an  intended  misapplixradon  Hero 
the  deposits  were  made  by  acting  execu- 
tors, of  their    testator's  property,  toge- 
ther with  their  own,  and  for  their  own 
debt,  the  latter   therefore   must  be  first 
applied.    Ld.  Ch.  then  adverted  to  the 
principal  cases  as  to  the  power  of  execo- 
tors  over  the  assets  in  law  and  equity,  (a) 
And  after  reviewing   the   several  cases 
adverted  to,  he  said  there  was  a  great 
difference  between  directing  an  in^tni- 
nient  to  be  delivered  up,  where,  apon   . 
the  circumstances  under  which  it    was 
deposited,  that  would  be  too  much,  '•nd 
calling  on  that  person  to  make  it  effect- 
ual in  equity.  Further,  his  Lord*^hip  held, 
that  where  an  executor  has  deposited  tbe 
assets  of  his  testator,  as  a  security  for 
his  own  debt,  and  to  cover  future  ad- 
vances  to  him,  though   under    circum- 
stances indicating  an  intention  to  apply 
the  money,  to  the  purposes  of  tbe  will, 
yet  it  cannot  be  held  consistent  with  bk 
duty  as  an  executor.     Ld.   £7.  farther 
said,  that  the  case  of  Hill  v.  Strnpsea, 
sup.  was  very  material,  and  on  that  bis 
Honour  observed;  at  the  bearing;  that  for 
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Whore  an  Executor  was  Debtor  to  his  Trtutee.-^Wkere  they  may  retain* 
the  first  lime  he  wu  of  opinioOy  thai  a  f  man,  S  Atk.  41.  3  Barn.  78.»  »  vtrj  im< 


general  pecuniary,  legatee  had  the  same 
right    in  equity  to  follow  the  assets,  in 
case  of  misapplicatign,  as  a  specific  lega- 
tee or  a  creditor  had^  in  which  opinion 
his  Lordship  concurred,  saying,  that  the 
case  of  a  residuary  legatee  was    still 
stronger,  and  he   may  come   in  on  the 
specific  fund*     Ld.  E.  then  concurring 
with  his  Honour,  in  the  distinction  be- 
tween  an  advance  immediately   on    the 
deposit,  and  one  to  secure  an  antecedent 
debt :    Decreed,   that   a   pledge  ot  the 
assets    by   an    execntor,   could    not   be 
maintained    against    a    pecuniary    lega- 
tee,    though    for    money    advanced    at 
the  time,  if  under  circumstances  show- 
ily knowledge   of  an.  intended    appii- 
^tion,  not   conformable  to,  or   consist* 
ent  with,  the  character  af  executor.    His 
lordship  refused  to  disturb  the  deposit 
in  this  case,  and  affirmed  his  Honoar's 
decree.    S.  C.    T.  1810.     17  Ves.  152. 
(a)  Vide    Farr    v.    Kewmati,  4  T.  R. 
Oil-  where  it  was  held   by  the  whole 
i^eart  (against  BaLLUr^  JJ)  and  much  to 
iJie  satisfaction  of  Ld.  Eldan^  that  a  tes- 
tator^s  effects  cannot  be  taken  in  ezecu* 
tion  for  the*  executor's  debt^  and    bis 
Hordship  also  said,  he  was  not  prepared 
to  follow  ^en  Ld.  Mansfield  to  the  ex- 
tent  he  went,  in  Whale  v.  Booth,  ibid. 
()25.  (n.)     See   also  Humble  v.   Bill  or 
Savage,  sup.^  the  reversal  of  which  de- 
cree, by  the  Lords,  was  ntit  considered 
satisfactory,  either   in   Crane  v,  Drake, 
2  Vern.   616.    or   by   Jehyllj  M.  R.  in 
Ewer^.  Corbett,  2  P.  W.  148.  or  Arden^ 
M.  R.  in  Andrews  v.  Wrigley,  3  Bro. 
C  C.  137.     See  also  Ld.  Hardwicke's 
observations   on   this  reversal,  in  Mead 
V.    Ld.    Orrery,    3  Atk.  241.     Burling 
tr.   Stonard,  2  P.  W.   149    is  similar  to 
Kwer  V,  Corbett,  sup.    Elliott?.  Merri- 


portant  in  itself,  and  Ld.  Ktnymi  tsok  it 
as  his  text  in  Bonny  v^  Ridgard,  cited 
in  Scott  r.  Tyler,  2  Bro.  C.  C. .  438; 
In  Mead  o.  Ld.  Orrery,  3  Atk.  235.  is 
much  general  doctrine,  but  is  evident 
from  Taner  o.  Ivie,  2  Ves.  466.  tliat  Ld. 
HardwuJee  did  not  depend  on  k«  In 
Bonny  ti*  Ridgard,  sup.  Ld.  Kenymk 
shook  the  autliority  of  Nugent  v.  Qifford| 
sup,^  and  Mead  v.  Ld.  Orrery,  siip-  at 
establishing  the  general  doctrine  attri- 
buted to  them,  and  acceded  to  the  propo^ 
sitioos  in  Elliott  v.  Merriman,  sup.^  and 
thooght  that  length  of  time  would  be  aii 
answer  to  a  demand,  in  respect  of  a  mis* 
applicatit*n  of  assets  by  an  executor,  and 
Ld.  Eldon  concluded  by  saying,  that  the 
judgment  in  Scott  t^., Tyler,  as  staled  in 
2  Dick.  712.  ut  sup.  was  that  which  Ld«^ 
Thurlow  would  have  given^  if  the  case 
had  not  been  compromised.  ' 

415.  An.  executor  admitting  a  balance^ 
due  from  him  to  the  testator,  upon  aw 
unsettled  account,  was  ordered  to  pay  tho 
amount  into  court,  though  there  were 
debu  of  the  testator  still  outstanding ;  the 
testator  had  been  dead  three  years.  Mart* 
iockjf.  LeatkUf  T.  1817-  2  Meriv.  491« 

416.  Bankers,  the  agents  of  executors, 
and  authorized  by  them  to  receive  cer- 
tain assets,  remitting  the  amount  to  the 
executors  in  the  course  of  their  doty  as 
agents,  and  afterwards  applying  the  as- 
sets, when  received,  in  payment  of  the 
amount  of  such  remittances,  are  not  re« 
sponsible  in  resp€|,ct  of  a  misapplication 
by  the  executors,  where  they  are  not 
privy  to  any  intention  of  such  misappli- 
cation. Keane  ▼.  RobartSj  T,  1819. 
4  JVfladd.  332.  Vide  Nugent  v.  Gifibrd, 
I  Atk.  463.  Mead  v.  Ld.  Orrery,  2  Alk. 
337.  M'Leod  v.  Drummond,  14  Ves.  358» 
17  Yes.  172. 
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Where  an  Executor  or  Administrator  may  retain* 


4 17.  The  executor  of  an  executor  may 

retain^  towards  satisfaction  of  the  debt 

owing  by  the  first  testator,  for  he  is  exe- 

cotor  •i  the  first  testator ;  but  if  one  be 

indebted  by  bond  to  A.  and  makes  A* 

end  B.  executors,  and  dies,  and  then  A. 

makes  C.  executor  and  dies,  in  this  case 

C.  cetittot  retain;  because  he  if  not  exe- 


cutor of  the  first  testator,  but  B.  is 
executor  by  survivorship ;  and  the  only 
reason  of  allowing  a  retainer  is,  be- 
cause an  executor  cannot  sue  himself. 
Hopton  V.  Dryden,  M.  1701,  Pre.  Ch. 
179. 

418.  An  executor  pleaded  plene  admi- 
nistravii  te  a  bond  debt^  and  that  he  was 
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«  bond  creditor,  and  had  paid  himself. 
On  thotriel,  aa  interlineation  appeared 
^  501.  ID  the  executor's  bondt  after  it 
WM  executed.  Ld.  Ch.  would  only  al- 
low it  as  a  simpl*  contract  debt,  so  as 
not  to  defeat  bonds.  D.  of  Chandos  v. 
TdUwty  T.  1725.  Sel.  Ch,  Ca.  24. 

419.  A.  died  indebted  by  one  bond  to 
B.  and  by  another  bond  to  C.  and  left  B. 
and  I.  S.  executors.  B.  iotermeddiod 
\n\h  the  goods,  and  died  before  probate, 
and  before  any  election  made  to  retain. 
The  point,  whether  B.'s  executor  might 
have  retained  the  goods  in  his  hands,  as 
fi.  could  hayo  done,  was  not  determined, 
the  counsel  for  the  executor  liaviog  waiv- 
ed it.  Croft  V.  Pykc,  E.  1733.  3  P.  W. 
n3.  Vide  Weeks  v.  Gore,  3  P.  W. 
184.  (n.)  Et  vide  Ryat  «.  Rowle,  1  Atk. 
173.  for  this  observations  of  Burnett,  J. 
on  Ihis  part  of  the  case. 

420.  An  executor,  by  an  established 
rule  of  law,  may  retain  to  pay  bis  own 
debt,  and  he  is  not  obliged  to  take  in  part 
where  there  are  not  assets  enough  to  pay 
the  whole.  Robitteon  v.  Cummings^  M . 
1742.  2  Atk.  411. 

421.  A  right  of  rotainer  in  an  adminis- 
trator is  not  prejudiced  by  the  adminis- 
tration having  been  granted  to  one  for 


than  if  granted  (/tir.  minor,  nor^ 
a  debt  is  due  to  the  obligee  of  a  bond 
trustee.     Franks  v.    Cooper^  T.   ITS9* 
4  Ves.  763. 

422.  Where  an  executor  claiming  to 
retain  out  of  his  testator's  residue,  cer- 
tain parts  of  the  property,  to  protect 
himself  against  a  future  contingent  de* 
mand,  in  respect  of  covenants  entered  * 
into  by  the  testator  for  payment  of  reot, 
and  repairs  of  an  estate  held  by  him  on 
lease  tinder  a  corporation^,  though  there 
was  no  existing  breach  of  covenant,  nor 
arrears  of  rent  in  respect  of  whidi  tie 
was  liable  ;  the  residuary  legatee  brought 
his  bill  for  the  property  so  retained,  oa 
which  the  court  ordered  that  the  funds 
question  should  be  made  over  to  the 


the  me  of  a  lanatic  creditor,  any  more   Walk.  65. 


in 

residuary  legatee,  on  his  giving  a  suffi- 
cient indemnity  to  the  executor,  in  such 
terms  as  should  be  settled  by  the  roaster* 
Simmons  v.  Bottand^  M.  1 81 7«  S  Meriv. 
547.  Vide  Geies  0.  Lambert,  Sty.  37-  ^4* 
73.  Aleyn  38.  Hector  v.  Gennet,  Cro. 
Elis.  4(36.  Hawkins  v.  Day,  Amb.  l£0. 
3  Meriv.  555.  (n.) 

423.  Executors  advancing  to  creidilois 
more  than  the  value  of  testator's  personal 
;is&els,  acquire  an  absolote  right  to  then. 
Chalmer  v.  Bradley ^  T.  1819.    1  Jac  & 
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424.  Where  an  intestate  leaves  a  bond, 
the  ordinary  cannot  gram  administration 
to  two  in  moieties,  because  it  is  an  entire 
thing.  Fawtry  v.  Faiotry^  M.  IG9I. 
Salk.  36. 

425.  Where  there  is  a  brother  and  a 
sister  of  the  half  blood,  and  the  sister  is 
married,  admioistration  must  be  granted 
to  the  brother,  and  not  to  her  and  her 
husband,  for  that  would  be  to  make  the 
husband  administrator  wlio  is  not  next 
of  kin  to  the  intestate  ;  and  if  she  should 
die,  her  husband,  by  continuing  admini$> 
trator,  might  possess  hinist'Ifaf  the  whole 
personal  estate.     Anon.  3  Saik.  ^l, 

42G.  A  feme  covert  died  intestate,  and 
hor  nexl  of  kin  obtained  administration. 
Upon  the  husband^s  suit  for  a  repeal,  a 
prohibitloja  was  denied,  for  the  ordinary 


had  no  power  to  grant  ndroinistration  to 
any  but  the  husband.  Sir  George  SatuPe 
Ca.  3  Salk.  22. 

423.  In  a  bill  for  an  account  of  the 
personal  estate  of  I.  S.  though  the  per- 
son ea titled  to  administer  to  I.  S.  be  a 
party,  yet  it  is  not  sufficient,  unless  ad- 
ministration be  actually  takea  out.  ^aoa* 
pkreys  v.  Humphreys,  H.  1734.  3  P.  W. 
349. 

428.  A.  sued  as  administrator  of  L  S» 
without  showing  that  I.  S.  died  iateatate; 
y«t  an  administratioQ  taken  out  of  the 
archbishop^a  court  shall  be  intended  a 
good  administration.  Tourton  v.  Flmtr, 
T.  1735.  3  P.  W.  370. 

429.  Though  nn  administration  is  Dot 
taken  out  till  aAer  the  filing  of  the  biU, 
yet  if  it  is  procofod  More  the  hearing, 
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i  is  sufficient  in  equity.  8ed  secus,  at  law, 
:>ecaase  defendant  may  crave  oyer  of  the 
letters  of  administration.  Fell  v.  Lut* 
mdgcy  H.  1740.  2  Atk.  120.  Batn.  Ch. 
Rep.  3 19. 

430.  A  husband  has  exclusive  right  to 
idfuinister  to  his  wife,  if  he  survives  her; 
ind  if  he  dies  before  he  has  received  a 
legacy  left  to  her,  the  administrator  de 
bonis  lidit  of  the  wife  shall  be  a  trustee 
only  for  the  administrator  of  the  husband. 
Humphreys  V.  BvZ/en,  £•  1737.  1  Aik. 
458.  antey  tit.  Baron  and  F«me,  iii.  pi.  79. 
and  other  cases  in  that  section. 

431.  Though  the  ecclesiastical  courts 
are  bound  by  the  statute,  to  grant  adiui* 
nistration  to  the  next  of  kin  of  a  wife,  yet 
that  does  not  bind  the  right  in  equity,  for 
a  surviving  husband  has  her  whole  right 


433.  If  a  person  comes  from  Jamaica^ 
and  resides  and  then  dies  in  England,  and 
administration  be  granted  here,  the  judge 
of  probate  in  Jamaica  is  bound  thereby. 
So  where  one  resided  and  died  in  Eng- 
land, administration  was  granted  in  Eng* 
land  to  his  widow,  and  in  Jamaica,  to  his 
sisters  and  their  husbands.  The  widow 
applied  for  administration  in  Jamaica, 
which  was  refused,  but  that  sentence  was 
reversed  on  appeal  to  the  king  in  coua« 
cil.    Burn  v.  Cole^  1762.     Amb.  41:^.    ; 

434.  The  court  cannot  in  any  instance 
dispense  with  a  prerogative  administra- 
tion. Challoner  v.  MurhaU^  T.  1801.  6 
Ves.  lis.  Vide  fi\BO  post^  tit.  Jurisdic" 
tiorij  sec.  vi. 

435.  When  one  of  the  next  of  kin  of 
an  intestate,  filed  his  bill  for  the  delivery 


vested  in  him,  at  the  time  of  her  ^eath,  of  a  pretended  will,  &c.  and  for  the  ap- 


and  her  whole  property  belon|:s  to  him. 
Etiiot  v.  Collier,  T.  1747-  S  Atk.  527- 
432.  A.  promised  that  if  the  widow  of 
the  intestate  would  permit  him  to  be 
joined  with  her  in  the  sdministration,  to 
make  good  the  deficiency  of  assets  to 
pay  debts;  held  binding,  and  not  within 
tiie  statute  of  frauds.  Tomlinson  v.  Gilly 
M.  1766.    Amb.  33a 


poiutmeot  of  a  receiver  of  the  intestate's 
property,  until  letters  of  administration 
were  granted  by  the  Ecclesiastical  court, 
it  was  held  unnecessary  to  have  the  will 
delivered  up  ;  and  no  ground  being  stated 
to  show  that  such  letters  of  admiolstra* 
tion  cou]d  not  be  immediately  obtained, 
the  court  refused  relief.  Jones  v.  Frost, 
Q.  1S18.    3  Madd.  1. 
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436.  A.  died  intestate,  leaving  a  bro* 
ther  of  tho  whole  blood,  and  a  sister  of 
the  half  blood :  Held|  that  they  should 
come  jn  for  equal  sliares.  Smith  v. 
Trauy,  1676.  1  Mod.  209.  1  Vent.  3l6. 
2  Lev.J73.  1  Vern.  437.  cited.  Crook 
▼•  Wyat,2  Vern.  124.  2  Ffeem.  112.  2 
Vent.  317.    Show.  P.  C.  108.  S.  P. 

437.  Bill  for  a  distribution  is  proper  in 
equity.  Howard  v.  Howard^  H.  1682.  1 
Vern.  ^14. 

438.  Money  was  bequeathed  to  A*  for 
life,  and  if  she  died  without  issue,  then  to 
the  children  of  her  akter  B.  in  sach 
shares  as  A.  should  advise.  Some  of  the 
cliiklreii  of  B.  died,  leaving  issue ;  and 
then  A.  died  in  the  life-time  of  her  hus- 
band, but  made  ne  appointment.  De- 
creed, the  money  to  be  distributed  among 
the  children  of  B.  and  their  representa- 
tiven,  per  stirpes^  and  not  per  capita. 
Crook  V.  Brooking^  E.  1688.  2  Vern,  50. 


439*  An  hitestate  left  an  uncle  and  n 
deceased  uncle's  son ;  the  court  inclined 
to  think  that  the  nephew  was  entitled 
equally  with  the  surviving  uncle,  but  took 
time  to  consider  of  it.  B^om  v.  Barking, 
T.  1690.  2  Vern.  168.  But  the  contrary 
is  now  determined  in  Maw  v.  Harding^ 
T.  1691.  2  Vern.  238,  Pre.  Cb.28.  and 
in  Pett's  Ca.  1  P.  W.  25.    I  Salk.  250. 

440.  A.  died  intestate,  leaving  one 
child  :  the  whole  personal  estate  shall  go 
to  him  within  the  statute  of  distributions. 
Palmer  v.  Getrrard,  H.  1690.  Pre.  Ch. 
21. 

441.  As  to  collaterals  the  statute  sayi, 
<*  thai  e  is  no  representation  admitted 
among  collaterals  after  brother's  and  sis- 
ter's children.''  Upon  these  words  a 
question  arose,  whether  the  words  were 
intended  of  brothers  and  sisters  of  the  ia- 
testate's,  or  brothers  and  sisters  being 
xemote  relations  of  the  iatestate;  and  it 
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was  held,  that  representation  shoald  only 
be  between  the  brothers  and  sisters  ef  the 
intestate.  Maw  ▼.  Harding,  T.  169 1«  2 
Vern.  233. 

442.  And  this  representation  amongst 
brothers  and  sbters,  does  not  extend  to 
their  grand-children  ;  for,  where  the  per- 
sons claiming  distribution  were  a  deceas* 
^  brother's  daughter,  and  the  grand-chil- 
dren of  another  deceased  brother,  it  was 
held,  that  •  the  deceased  brother's  daugb* 
ter  only  was  entitled,  and  that  a  deceased 
brother *s  or  sister's  graod-children  should 
Dot  borne  in  with  a  deceased  brother  or 
Sister's  children.  Peti  v.  Petty  T.  1700. 
1  P.  W.  25.  Salk.  250.  And  as  to  the 
representation  among  other  relations, 
where  a  man  died  artthont  wife  or  child, 
brother  or  sifter,  and  bis  next  of  kin  were 
an  uncle  by  his  mother's  side,  and  a  de- 
ceased aunt*s  child ;  upon  a  demurref, 
the  court  allowed  the  uncle  to  have  the 
whole,  and  the  deceased  aunt's  child  no- 
thing; and  though  the  case  seems  hard, 
ijd.  Cb.  said,  the  law  was  clearly  so  esta- 
blished. Bower  v.  Littlewood,  M.  171 9- 
1  P.  W.  594. 

.  443.  Where  the  intestate  leaves  a 
grand-mother  and  an  aunt,  the  grand- 
mother will  be  entitled  in  exclusion  of 
the  aunt,  for  (said  Ld.  Holt)  as  by  the 
common  law,  father  and  mother  were 
nearer  than  brother  and  sister,  so  grand- 
father and  grand -mother  are  nearer  than 
uucle  and  aunt.  Tho  grand-mother  is 
the  root,  but  the  aunt  is  only  a  branch  ef 
the  kindred.  Bladchorough  v.  Davis,  G. 
1701.  1  P.  W.  61.  1  Salk.  38.  351.  12 
Mod.  623.  Woodrofie  v.  Woodrofie,  Pre. 
Ch.  527.  S.  P.  determined  on  the  authori- 
ty of  this  case. 

444.  A  man  died  intestate  before  the 
statute  of  distributions,  and  administra- 
tion was  ffranted  aAor ;  his  personal  es* 
tate  shall  be  distributed  according  to  the 
statute.  Briee  v.  Whiting,  M.  1709.  2 
Yern.  642. 

445.  Where  a  wife  dies  possessed  of 
chous  en  action,  and  then  her  husband 
4ios  without  taking  out  administration, 
and  her  next  of  kin  administer  to  her, 
they  shall  be  deemed  as  trustees  for  the 
executor  of  the  husband,  ^load  such 
chose$,en  action.  Cart  v.  JBees,  M.  1718. 
cited  1  P.  W.  381.  Elliot  v«  Collier,  3 
^tk.  526.  1  Vea.  15.  1  Wils.  C.  B.  168. 
S.  P.  Et  vide  Lady  Ascough's  Ca.  1  P« 
W.382.  Humphreya V.  BolieOi  1  Atk. 458. 


Bacon  v.   Bryant,  11  Yin.  88.   pL  S5L 
Bouchier  v.  Taylor,  7  Bro.  P.  C.  414. 

446.  The  grand-mother  is  enikled  to  a. 
distribution  of  the  grandchild*s  personal 
estate,  in  exclusion   of   the  uncles  and 
annts.      Woodrojfe    v.    Wickworik^  VU 
1719-     Pre.  Ch.  627. 

447.  Where  the  next  ef  kin  to  tbo  in- 
testate were  a  grand-father  on  tbo  6- 
ther's  side,  and  a  grand-mother  oo  the 
mother's  side,  they  shall  take  in  eqoal 
moieties,  being  in  equal  degree,  for  though 
the  grand-father  may  be  more  worthjr  of 
blood,  yet  in  this  case  dignity  of  blood  is 
immaterial.  Moor  v.  Barkam,  T.  27!23. 
1  P.  W.  53. 

448.  As  to  a  distribution  between  the 
mother,  brothers,  and  sisters,  of  the  in- 
tes^tate,  each  shall  share  alike ;  as  where 
A.  died  intestate,  and  without  issue,  leav- 
ing a  wife,  a  mother,  and  several  bro- 
thers and  sisters,  the  wife  under  the  sta- 
tute of  22  &  23  Car.  2.  c.  10.  s.  6.  Cakes 
a  moiety;  and  a  question  arisju^  iipoo 
tho  statute  of  1  Jac.  2.  c  17.  bow  the 
other  moiety  should  be  distributed,  wlie* 
ther  the  mother  should  have  the  whole, 
or  only  a  distributive  share  with  the 
brothers  and  sisters  ;  upon  a  bill  for  the 
opinion  of  the  court,  it  was  held  cloarly, 
per  King,  Ch.,  that  the  mother  thoold 
have  no  more  than  a  share  of  the  other 
moiety  with  the  brothers  and  sbters  ef 
the  intestate,  for  the  intent  of  the  statute 
was,  to  put  the  mother,  (who  before 
stood  upon  the  same  footing  with  tho  la- 
ther,) in  the  same  condition  with  those 
cellaterak,  so  that  whenever  she  is  enti- 
tled they  shall  have  an  equal  share  with 
her.  Ktiiwaf  v.  Keilway,  T.  1726.  2 
P.  W.  344.  1  Stra.  710.  GUb.  £q.  Rep. 
189. 

449*  An  estate  jpar  autre  vie  is  diatri- 
butable  in  equity,  though  not  in  tlie  spiri- 
tual court.  Witter  v.  Witter,  H.  1790. 
3  P.  W.  102.  Vide  eidbam  v.  Picker- 
ing, Salk.  464.  Et  vide  D.  of  Dewoa- 
shire  v.  Atkins,  2  P.  W.  382.;  hot 
more  particularly  the  statute  14  Geo.  S. 
whereby  an  estate  jmr  autre  vie  being  on- 
devised  or  in  part  applied  to  the  pay- 
ment of  debts,  according  to  the  statute  of 
frauds,  shall'  be  distribnted  in  the  laiee 
manner  as  personal  estate. 

450.  Where  thp  intestate  left  two 
aoats,  and  a  nephew  and  niece,  cliildran 
ef  a  deceased  brother,  Ld.  H.  ordered 
the  surplus  to  be  divided  into  foot  equal 
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Mrts  to  each  io  equal  degreei   fbr  the  jcutor.    S.  P«  dyliif  in  the  testalor's  life* 


rhildreo  ^  not  take  by  repreaeotation, 
>at  each  in  their  own  rigbt|  and  that  per 
:apiia^  and  not  per  itirpes  in  this  case  ; 
hough  if  the  father  of  the  nieces  had 
>eea  liTiDf;,  he  would  have  taken  the 
arhole*  Durand  V.  Frestwoodj  T.  17^S> 
L  Atk.  454.  Vide  Lloyd  v.  Tench,  2  Ves. 
SIS.  Page  V.  Cook,  ib.  214.  cited.  Walsh 
V.  Walsh,  Pre.  Ch.  54.  pavers  v  Dewes, 
3  P^  W.  50.  Stanley  v.  Stanleyi  1  Atk. 
456. 

45 1.  Where  a  man  died  intestate,  leav- 
ing a  wife,  a  mother,  and  children  of  a 
deceased  brother,  the  children,  as  repre- 
sentatives of  their  father,  bringing  a  bill 
to  have  one  half  of  the  moiety  of  the  in- 
testate's estate,  the  wife  being  entitled  te 
the  other  moiety,  and  the  mother,  as  they 
insisted,  to  have    only    an    equal  share 
with  them,  Ld.'  Ch.  Hardwicke  ordered 
the  residue  of  the  intestate^s  estate  to  be 
divided  into  four  equal  parts,  two  parts 
for  the  widow,  one  fourtn  to  the  mother, 
and  the  other  fourth  to  the  brother^s  chil- 
dren. Stanley  v.  Stanley,  T«  1739. 1  Atk 
458. 

452.  A.  died  intestate  at  Jersey,  and. at 
hia  death  500/.  was  due  to  him  on  bond, 
ia  London  :  Held,  to  be  distributable  ac- 
cording to  the  laws  of  Jersey.  Pipon  v. 
Pipon^  IJAS.  Amb.  2d. 

453.  A  man's  personal  estate  is  sup- 
posed to  follow  his  person,  and  is  there- 
fore distributable  according  to  the  laws  of 
the  coatilry  where  he  is.  S.  C.  Ridgw. 
Ca.  temp.  Hardvir.  172. 

454.  Before  the  stat.  22.  &  23  Car.  2. 
the  law  of  administrations  depended 
upon  the  two  statutes  of  Cdw.  3  and 
Hen.  8.  which  directed  the  effects  of  the 
intestate  to  be  distributed  pro  salute  ani- 
nuBj  and  in  pious  uses.  Greenside  v. 
Anion,  E.  1745*  Ridgw.  Ca.  temp. 
Hardw.  340. 

,  455.  H.  P.  by  a  French  will,  as  to  the 
rest  of  bis  goods  wliether  in  France  or  in 
England,  named  for  his  only  and  universal 
heiresses,  S.  P.  his  sister,  for  ^  one-third  ; 
and  M  P.  his  sister,  for  .another  third  ; 
and  as  to  the  remaining  third,  he  willed 
S.  P.  should  enjoy  the  interest  thereof 
for  her  life,  and  after  death,  the  capital 
should  be  inherited  by  the  children  of  I. 
P.  his  brother  ;  and  that  his  testament 
nay  be  well  executed,  he  appointed  L. 
C.  of  London,  merchant,  his  executor, 
giving  him,  in  that  quality,  as  full  power 
as  cottid  be  given  to  a  testamentary  exe- 


time,  his  surviving  sisters  and  next  of  kii^ 
brought  their  bill  to  have  what  was  de- 
vised to  her,  distributed.  L.  C. quasi  ete» 
cutor  insisted  he  wfis  entitled  to  it,  (S.  P* 
being  dead  in  the  testator's  life-UmeJ  as 
a  lapsed  legacy  :  i|eid,  that  the  executor 
being  a  trustee  only,  it  must  be  divide4 
according  to  the  statute  of  distributions^ 
viz.  twp*thirds  to  testator^s  two  sis4erS| 
and  tl^e  remaining  third  of  this  third  ^o> 
S.  p.  the  only  child  of  testator^s  brother* 
Andrwin  v.  PaUbane,  C.  1745.  3  Atk. 
299.  Vide  Graydon  v.  Hicks,  ^  Atk. 
18.  Farringtop  v.  Knightley,  1  P.  W. 
550.  and  at^tea.  Bagwell  t>.  Dry,  ibid« 
700.  Cliamberlain  v.  Knapp,  1  Atk.  52« 
and  references. 

456.  L.  previous  to  his  marriage  witlii 
A.  covenanted  that  he  would  by  will,  or 
by  some  good  a^urance,  grant  to  D.  or- 
her  mother,  or  her, executors,  &c.  io  trust 
for  D.  1000/.  to  be  paid  to  her  after  his 
decease,  for  her  separate  use ;  and  ia 
case  he  should  not  by  deed  pr  will  assure 
the  same,  then  his  executors,  dsc.  should 
pay  the  1000/,  L'.  died  witi|out  such  deed 
or  will :  Held,  that  D.  was  not  entitled 
to  the  lOOOLj  and  Iter  distributive  share 
of  Ln's  personal  estate  also,  it  being  meant 
by  L.  nol  as  a  de^t,  but  as  a  security, 
only  for  his  wife^s  provision.  Zsee  v.  Caz^ 
H.  1746.  a  Atk.  419.  Vide  Biandy  v. 
VVidmore,  1  P.  W.  324.  and  Mr.  Cox's 
notes.  Barrett  v.  Beckford,  1  Ves.  519. 
Weyland  v.  WeyUnd,  2  Atk.  532.  Kirk- 
man  V.  Kirknuin,  2  Bro.  C.  C.  95* 

457.  A  brother  or  sister  of  the  half 
blood,  shall  have  an  equal  share  with  those  . 
of  the  wheie  blood,  and  upon  the  con- 
struction of  22  &  23  Car.  2.  c.  10,  s.  6. 
it  has  been  determined,  that,  a  posthu- 
mous brother  or  sister,  or  a  brot|^er  or  sis- 
ter born  after  the  father's  de^tb,  shall . 
share  equally  with  the  other  brothers,  and 
sisters.  Burnet  v.  Monti,  M.  1748*  1  Ves. 
156. 

458.  But  npon  the  construction/ of  the 
statute  of  1  Jac.  2.  it  was  a  question  whe- 
ther a  posthumous  sister  was  entitled  to 
a  share  of  her  brother's  personal  estate 
equally  with  her  mother,  vet  after  many 
arguments,  Ld.  Hardwicke  decreed  for 
the  posthumous  sister.  WhIUs  v.  Hodsan, 
H.  &  M.  1740. 4  Burn.  Ecc.  Law,  365. 

459*  A  grand-daugbtei  of  the  sister, 
and  a  daughter  of  the  intestate's  adni,  are 
in  equal  degree.  T/utmas  v.  KctfricJie, 
i\1. 1749.   1  Ves.  333. 
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Distribution,  and  ttho  shall  be  preferred. 


460.  If  an  English  subject  resides  and 
dies  in  England,  leaving  debts  or  chases 
en  action  due  in'  Scotland^  and  adminis* 
tration  Is  granted  here,  they  are  distribu- 
table as  the  rest  of  his  personal  estate. 
Tkame  v.  Watkins,  T.  1750.  2  Ves.  S5. 

461.  T.S,  seised  in  fbe  of  tands^  de- 
vised the  same  to  his  wife  for  life,  and 
after  her  decease,  to  R.  B.  and  the  heirs 
of  his  body,  and  for  want  of  such  issue, 
to  be  sold  and  divided  amongst  his  rela- 
tions, according  to  the  statute  of  distri- 
butions, where  no  will  is  made:  Held, 
the  wife  is  no  relation  to  the  husband, 
and  that  the  next  of  kin  take  the  whole 
exclusive  of  her,  both  by  the  words  of  the 
will,  and  the  intention  of  the  testator.  A. 
gave  the  residue  of  his  personal  estate  te 
trustees,  who  were  to  permit  his  wife  to 


favour  of  the  brother,  in  exclusion   of  tb» 
grand-father,  in  three  distinct  cases,  ▼im. 
Evelyn  v.  Evelyn^  H.  1754.  3  Atk.  762. 
Amb.      191.    and    Horbvry  v.    Vicars^ 
M.  1749.  and  P,oolv.  Wilshaw,  T.  1708. 
there  cited.    In  Evelyn  ».  Eveljo,  Ld. 
Hardwicke  said,  that  by  the  statute,  *«  the 
ordinary  (in  case  there  shall   be  no  wife, 
children,  or   children's    children,)   shall 
make  a  just  and  equal  distribution,  among 
the  next  of  kin  to  the  deceased  id  equal 
degree,    or    legally     representiiig    tbeir 
stocks,  pro  sm  cmque  jure  according  to 
the  laws  in  such  cases,  and  the  rules   and 
limitatiens  hereafter   set  down  ;'*  which 
limitation  is   only  a  particular  specifica- 
tion in  what  cases,  representation  shall  be 
allowed,  for  there  is  nothing    more  ex- 
pressed in  the  statute,  than   that  tbe  es- 

A^.A_    _i      la  a  *•         •*  m  —A 


receive  tbe  produce  for  her  Irfe,  and  says   tate  shall  be  distributed  equally  to  every 
"  after  her  decease,  I  give  it  to  such  of  the  next  of  kin,  in  equal  degree.    It  has 


my  relations  as  would  have  been  entitled 
under  the  statute  of  distributions,  in  case 
I  had  died  intestate  :"  Held,  the  wife  is 
not  to  be  considered  as  a  relation.  Worse" 
ley  V.  Johnson^  M.  1753.  S  Atk.  758. 
Vide  Davis  r.  Baillie^  1  Ves.  84. 

462.  An  agreement  for  the  distribution 
of  a  personal  estate  waft  set  aside,  though 
ratified,  the  value  being  greater  than  was 
knonn  at  the  time.  Cocking  v.  Pratt, 
E.  1750.  1  Ves.  401. 

463*  Upon  iho  question  whether  the 
personal  estate  of  a  brother,  who  died  in- 
testate, should  go  wholly  to  his  brother, 
or  be  divided  equally  between  him  and 
the  grand-father,  Ld.  Hardwicke  held, 
that  it  belonged  entircfly  to  the  brother, 
and  that  the  grand-lather  had  no  right  to 
share  with  him.  Evelyn  v.  Evelyn, 
H.  1754.  3  Atk.  762.  Amb.  191. 

464.  In  cases  where  the  next  of  kin  to 
the  intestate  have  been  a  grand-father  and 
a  brother,  many  suits  have  been  com- 
menced, to  determine    thefir  rights,  but 


•»»»..«»,   *v   ^«.«..u.u«     *.*^..    t.g...^,  w«.     ..„„    ^cx^.^vu   ai;coraiag     ID     UIC   StattttC 

the  point  has  been  fully  determln*«  >n  '  Lowndes  v.  Stone,  T.  1799.  4  Ves.  649. 


been  said  that  the  decrees  in  Pool  r. 
Wilshaw,  and  Norbury  v.  Vicars,  sttpray 
were  erroneous,  but  Ld.  Hardwicke  would 
not  overthrow  those  decisions ;  his  Lord- 
ship, after  a  full  discussion,  determined  ia 
favour  of  the  brojther,  in  exclusion  of  the 
grand-father. 

465.  The  personal  property  of  an  in- 
testate, wherever  situated,  must  be  dis^ 
tiibuted  by  the  law  of  that  country  where 
his  domxcil  was,  which  is  prima  fade  the 
place  of  his  residence,  but  that  may  be 
rebutted,  and  supported  by  circnm- 
stances.  Bempde  v.  Johnstone,  T,  1796. 
3  Ves.  198. 

466.  Testator,  by  a  will,  unattested, 
after  directing  charitable  and  other  le- 
gacies to  be  distributed  by  his  executoc. 
gave  the  residue  of  his  estate,  (if  any) 
which  he  should  be  seised  or  possessed 
of,  to  his  «  next  of  kin,  or  heir  at  law,» 
whom  he  appointed  his  executor  **  after 
his  debts  and  funerals  paid."  Distribu. 
tion  decreed  according   to    the  sutnte. 


EXECUTORS  AND   ADMINISTRATOItS  XIII. 


7» 


DtstribuHomytatd  who  tkaft  hepreferr*i. 

I 

M    TASLt     TO.  SHOW     AT     ONI     VIEW     TBC   OBNKRAL   DISTMiUTlON  Or    AN  mTBi*. 
TATK*S     PEBSONAL     EBTATS,     ACCORDING     TO     TUS     STATUTE     OP    22     Cc    ft$ 

Cae.  II.  o^'lO.  EjtPLAuiED  BY  29  Cae.  IL  c.  30. 


If  an  lottsiEte  dieS| 
l«avtog 


His  perianal  refn'esentative$  shall  takt 
m  tki  proparthnsfMamng  : 


A  wife  and  ehUd,  or  Mldrmi 


A,  wife  aniym 


One-third  to  th«  vife,  the  rest  to  the 
child  or  chiidreD ;  and  if  the  children  are 
deady  then  to  their  representatives  (that 
is,  their  lineal  descendants,)  except  such 
child  or  children,  not  heirs  atlaw,  who 
had  an  estate  by  settlement  of  the  jntestate» 
In  his  life-time,  equal  to  the  other  shares. 

Half  to  the  wife,  rest  to  the  next  of  kin 
in  equal  degree,  to  the  intestatOi  or  their 
legal  representatives. 

No  wife  or  chad.  ^      ^"  *^  ^^^  "®*^  ""^  ^^  ^^  *•*''  *•«** 

"^  ^representatives. 

<W  ***' '**^' "^  "^"^'"^'""'"^^     All  to  bim,  her,  or  them. 
Children  by  two  wives.  Equally  to  all. 

Jfno  ehUdy children^  or  rqfresmtatives  (     All  to  the  next, of  kin  in  equal  degree 
effihem,  ^  to  the  intestate. 

5      Half  to  the  child,  half  to  the  grand- 
£  child,  who  takes  by  representation. 
An  husband.  The  whole  to  him. 

A  f  other y  and  brother ^  or  sister.  The  whole  to  the  father. 

A  mother^  and  brother,  or  sister.  The  whole  to  them  equally. 

A  wife,  mother,  three  brothers j  a  sister,  (      Half  to  the  wife,  residue  to  the  motheri 
mnd  nieees.  f  brothers,  sisters,  and  nieces. 

i     Two-fourths  to  the  wife^  one-fourth  to 
A  wife,  mother,  nephews  and  nieces.       v  the  mother,  and  the  other  fourth  to  the 

f  nephews  and  nieces- 
Half  to  the  wife,  (under  the  statute  of 


A  cUld  and  gremdehild. 


A  wife,  brothers  or  sisters,  and  mother. 


A  mother  only. 

A  wife  and  mother. 

A  brother  or  sister  of  the  whole  blood, 
emd  brother  or  sister  of  the  half  blood. 

A  posthumous  brother  or  sister,  and 
Msother. 

A  posthumous  brother  or  sister,  and 
brother  or  sister  born  in  the  life-time  of 
the  father. 

A  father* sfathtr,  and  mother^s  mother. 

Uncle  or  aunVs  children,  and  broths  or  ? 
sister^s  grandrchildren.  3 

A  grandmother,  unde,or  aunt. 

Two  aunts,  a  nephew,  and  a  niece. 


Car  2.)  half  to  the  brothers  or  sisters,  and 
mother. 

The  whole,  (it  being  then  out  of  the 
statute  of  2  Jac.  2.  c.  if.)* 

Half  to  the  wife,  half  to  the  mother. 

Equally  to  both. 
Equally  to  both. 
Equally  to  both. 

Equally  to  both. 

Equally  to  all. 

All  to  the  grandmother. 
Equally  to  all. 


^  By  statute  Jac.  2.  c.  17.  s.  7.  If  after  the  death  of  the  father,  any  of  bis  children  shall  die 
intestate,  without  wife  or  children,  in  the  life-time  of  the  mother,  every  brotkar  and  sister, 
9md  the  representatives  of  tbem,  shall  have  an  eqaad  share  with  the  mother* 
Vol.  I.  9€ 
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An  undey  and  deceased  undeU  child.  All  to  the  uncle. 

AntmcUb!,tk€m»tAfr'$$idt,aHdde.)     aU  to  the  uncU. 
eeaeed  uncle  or  auntie  cMa*  \ 

A  nephew  by  a  brother,  and  a  nephew  >     j,      „  .^^^ 

by  a  half  nster.  5         ^      ^  r       -r 

A  I    ^r  '  *^^        X       ^  -•-  S     The  whole,  the  nephewi  and  niecei 

A  brother  or  nster's  nepieu»  or  ntec«.     \  ^^.^  ^  ^^^^  ,  J^^^  ^  ^^ 

A  nephew  by  a  deceased  brother^  and\      Each  in  equal  share,  per  capUa^  and 
nephews  and  nieces  by  a  deceased  sister.      ^  noiper  stirpes. 

A  brother  and  grandfather.  The  vhole  to  the  brother. 

A  j^^lf^'  grandson,  and  brother  or  )     ^,j  ^^  ^^^  daughter-t 
Sister  s  daughter.,  j  &        t 

A  brother  and  two  astnts^  All  to  th6  brother. 

A  father  and  wife.  Half  te  the  father,  half  to  the  wife. 


If  after  the  death  of  the  intestate,  his  daughter  marries,  and  dies  before  distriba« 
tion  made,  her  husband  shall  have  the  whole  of  the  share  to  which  he  would  have 
been  entitled  in  right  of  his  wife,  had  she  been  living.  But  he  must  first  take  out  ad- 
ministration to  his  wife*s  effects.  % 

If  A.  was  to  die  intestate,  and  the  only  issue  he  ever  had  were  %  son  and  a  dfiugh- 
ter,  both  of  whom  had  married  and  died  before  him,  leaving  a  wife  and  husband  who 
had  survived  A.,  neither  this  wife  or  husband  would  have  any  part  of  A. '^  personal 
estate,  though  the  issue  of  his  son  and  danghter,  with  the  wife,  (if  such  were  iiviog,) 
would  hAve  the  whole,  it  therefore  roust  go  to  the  next  of  kin. 

If  A.  dies  intestate,  without  wife  or  child,  having  had  only  a  brother  and  snter,  both 
of  whom  had  married  and  died  before  him,  leaving  a  wife  and  husband  who  survived 
A»,  qeitber  this  wife  or  husband  would  be  entitled  to  any  part  of  A.'a  estate,  for  in 
this  case  he  would  die  without  kindred,  and  his  personal  estate  would  vest  in  the 
crown  }  and  thus  it  would  be  in  respect  to  the  husband  of  A.'s  mother^  and  the  hus- 
band and  wife  of  any  one  that  were  his  next  of  kin,  and  had  married  and  died  befora 
him. 

If  a  person  be  a  subject  of  another  country,  and  at  his  death  had  personal  proper- 
m  England,  distribution  is  to  be  made  according  to  the  law  of  that  country  of  which 

le  owner  was  a  subject* 


1 


*  Per  ofl^nto-is  where  all  the  claimants  claim  in  their  own  right,  as  io  equal  deg^ree  of  kin- 
dred, and  not  jure  representatiomst  as  if  the  next  of  kin  be  the  intestate^  three  broihera.  A.  B. 
and  r. ;  here  bis  eilects  ate  divided  into  three  equal  portions,  and  distributed  per  capi^oee 
to  each. 

f  When  persons  take  by  representation,  it  is  called  socoesakm  tn  stirpes  ;  as  if  A.  dies  tear- 
ing three  children,  B.  leaving  two,  mod  C.  the  brother  of  A.  and  B.,  sarvrving ;  then  one- 
third  to  A.^  three  children,  one-thiid  to  B.H  two  childfeo,  and  the  ramaining  thiid  to  C,  the 
snnriving  brother. 

I  If  thegrandsonH  father  surrired  the  intestate,  but  died  before  distribntion  made,  then  bit 
aon  becomes  entitled  in  distribatioD  with  the  sister's  daughter  to  a  inoietj.  but  not  otherwise, 
because  the  son  becomes  the  representative  of  his  &ther,  it  being  a  vested  interest  in  bioi,  hot 
he  ami  take  ont  administration. 


7M 


EXECUTORS  AND  ADMINISTRATORS  XIV. 


Advanument*    Hoich-^oL 


4ff[.  Plaintiff's  father^  on  iMrriage» 
coveoaDted,  ia  case  of  a  second  raarriage, 
to  pay  the  first  son  by  the  first  wife, 
500/. ;  there  was  a  son,  and  several  other 
children  of  the  first  marriage ;  the  father 
died  intestate.  Per  curiaikf  the  heir 
must  bring  the  500/.  into  hutch-pot, 
though  in  nature  of  a  purchaser  under 
the  marriage  settlement.  Pkiney  ▼.  FAt- 
neyj  H.  1708.  2  Vern.  fiS8. 

468.  Where  a  widow  advanced  one 
child,  and  died  intestate,  leaving  many 
children,  the  child  so  advanced  shall  not 
bring  what  he  received  from  his  mother 
.into  hotch-pot  Holt  v.  Frederick^  T. 
1726.  2  P.  W.  S56.  Vid€  Edwards  v. 
Freeman  2  P.  W.  435. 

469*  W.  on  his  son's  mftrriagf!,  settled 
dOOO/.  annuities  on  himself  for  life',  then 
on  his  wife  for  life,  remainder  to  his  son 
for  life,  remainder  to  hif  intended  wife 
for  life,  with  remainder  to  the  issue  of 
the  marriage:  Held,  that  not  only  so 
much  as  his  life  estate  in  the  annuities 
.should  be  valued  at,  but  the  whole  5000/. 
must  be  brought  into  hotch-pot,  before 
the  son  can  be  admitted  to  a  share  of 
.IV.'s  personal  estate,  who  died  intestate* 
Wayland  v.  Wayland,  H.  1642.  2  Atk. 
635.  Ftd<  Bland  v.  Widmore,  1  P.  W. 
324.    Lee  v.  D'Aranda,  3  Atk.  419. 

470.  A  gold  watch  and  wedding 
clothes,  are  no  advancement  of  a  child. 
Elliot  V.  Co//t€r,  T.  1747*  3  Atk.  526. 
Vide  Morris  v.  Burroughs,  1  Atk.  403. 
S  P.  W.  317*  (n.)  An  advancement  must 
be,  by  way  of  portion  in  marriage,  or  to 
set  up  in  the  world,  and  not  things  given 
by  way  of  emolument.  S.  C.  Et  ride 
Hearne  v.  Barber,  3  Atk.  213.  Hume 
V.  Edwards,  ibid.  450«  Sw  P.  Alimony 
advanced  by  a  lather  to  a  child  is  no  ad- 
vancement. S.  C.  Edwards  v.  Freeman^ 
1  £q.  Ab.  249.  pi.  10. 

471.  Testator  authorised  bis  execu- 
tors, at  any  time,  before  L.  should  attain 
26.  te  raise  by  safe  of  a  sufficient  part  of 
certain  bank  annuities,  any  sum'  not  ex- 
ceeding 600/.  and  apply  the  same  to- 
wards the  preferment  or  advancement  in 
life,  or  other  the  occasion  of  L.  as  the 
executors  should  think  proper;   and  at 

•the  age  of  26  he  gave,  laid  600/.  toL. 


abselutely*  The  executors  declining  to 
I  act,  the  court  will  not  give  this  600/.  to 
'  L.  before  26,  withoot  a  reference  to  en- 
quire whether  hif  titQetioa  requires  the 
600/.  or  any  part  of  it  to  be  advanced* 
Leufis  V.  Lewie,  H.  1785.  1  Cox  162. 

472.  Money  laid  out  by  intestate  ia 
repairing  houses,  which  descended  oa 
his  son  and  heir,  is  not  an  advancement 
to  be  brought  into  hotch-pot  under  the 
statute.  &d  eictUj  if  the  houses  had 
been  given  to  the  son  in  the  father's  life* 
time.  Smith  v.  Smithy  H.  1800.  5  Vea. 
721. 

473.  An  advancement  to  the  eldest 
son,  if  personal  property  must  be  brought 
into  hotclnpot,  under  the  stat.  of  dlstri- 
Dutioas*  The  purchase  of  a  commission 
in  the  army  is  an  advancement,  to  be 
brought  into  hotch-pot.  An  annuity  is 
an  advancement,  to  be  brought  into 
hotch-pot^  vis.  the  value  at  the  date  of 
the  grant ;  or  if  it  has  ceased,  the  pay* 
ments  received,  at  the  option  of  the  child* 
A  widow  has  no  claim  whatever  upon 
what  is  brought  into,  hotch-pot  among 
the  children.  Kircudbright  v.  Kircudr 
bright,  M.  1802.  8  Ves.  51. 

474.  Land  claimed  by  settlement,  has 
been  held  a  portion  ui^ider  the  statute  of 
distributions,  but  there  dees  not  appear 
any  case  where  land  taken  by  descent 
has  been  held  a  portion,  neither  that  any 
provision  by  will,  either  of  land  or  mo- 
ney has  beef^  within  the  statute  consi- 
dered a  portie^  advanced  in  the  life,  it 
means,  not  a  p^en  making  no  will,  but 
a  person  dying  intestate  as  te  the  subject 
to  be  distributed  by  the  statute  ;  there  is 
DO  instance  of  real  estate  given  te  « 
younger  child  or  »  particular  part  of 
t{ie  personal  estate  given  to  any  tfhild  by 
testator,  and  where  executors  have  been 
held  trustees  of  the  residue,  which  there- 
fore, as'  und?^pose4  ot^  was  to  go  under 
jthe  statute,  irfiere  in  the  division  of  that 
residue  this  court  ever  brought  inte 
hotqh-pet,  what  the  particular  child  took 
under  the  will  of  that  person  dying  partly 
testate,  and  partly  intestate.  All  the 
cases  put  it  upon  this,  admitting,  that 
property,  which  cannot  be  taken  tiU  after 
the  decease  of  the  party,  sMl  be  an  ad- 
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EXECUTORS  AND  ADMINISTRATORS  XIV.  XV.  &  XVt, 


BaUtfaetiam  of  disir^uHve  £fAare. — 

irancemeot,  f^t  it  is  an  advaocemeoti 
made  ID  the  life  of  the  ioteitate,  which 
are  tkie  very  words  of  the  statute,  **  pro- 
vided effectually  secured  and  assured  in 
his  lUe-Ume/'  Tufuden  v.  Tufisdeny  E. 
1804.  9  Ves.  426.  Vide  post,  tit.  Po- 
reni  and  ChUd.    PortimUf  ii. 

47^*  The  provision  in  the  statute  of 
distributions,  for  bringing  advances  by 
way  of  settlement  into  hotch-pot,  applies 
only  to  actual  iatastacy^  not  where  there 


Athumstraiwrn  dwramU  Mmaniaie* 

is  an  executor,  and  conseqneritly  a 

plete  will,  though  the  executor  may  be 
declared  a  trustee.  WidUm  v.  WdUm, 
M.<.  1807.  14  Ves.  324. 

Advancement  under  the  coatams  d 
London  and  York,  videposif  tit.  Lotd 
Cvsioms,  iii.  iv. 

Advancement  of  a  child,  vuie  iws^tit 
PanfU  and  CMUL    Poriums^  ii. 


EXECUTORS  AND  ADMINISTRATORS  XV. 


SBtiifactUm  of  distrUmiive  Shan. 


47S.  Where  a  devise  or  legacy  shall 
be  taken  in  satisfaction  of  a  distributive 
share,  vide  ante^  tit.  Dmts,  xv.  Execu- 
tor^ xiii.  hi  post^  Legaciff  xii.  Local  Cus- 
toms^ iii.  iv.     Portions^  ii. 

477.  A  trust  term  was  created  by  the 
will  of  the  grandfather,  for  raising  por- 
tions, provided  among  other  events,  that 
if  the  children  should  be  by  their  father 
in  his  life-time  advanced,  and  preferred 
with  portions  as  good  or  greater,  then 
that  the  same  should  cease :  Held,  that 
personal  property  derived  by  the  chil- 
dren, under  the  intestacy  of  their  father, 
is  not  a  satisfaction.  Ihoitdeny.  Twuden^ 
£.  1 S04.  9  Ves.  41 3.  ante,  pi.  474.  Vide 
post,  tit.  Parent  and  CkUd.    Portions  ii. 

478.  Covenant  by  a  husband  in  his 
marriage  settlement  in  the  event  of  his 


death,  (leaving  his  wife  surviving^  and 
children,)  with  six  months  after  Sm  de- 
cease, to  convey,  pay,  assign,  Sx.  one 
full  and  clear  moiety  of  all  such  real  and 
personal  estate,  as  he  should  be  seised 
and  possessed  of,  or  entitled  to,  at  Ua 
decease ;  upon  the  death  of  the  husbandi 
leaving  a  child  and  erandchild,  his  widow 
administered :  Held,  upon  the  principle 
of  part  performance,  that  the  widow  was 
not  entitled,  (in  addition  to  the  moiety 
under  a  covenant,)  to  a  third  of  the  re- 
sidue of  the  personal  estate  by  the  intes- 
tacy of  her  husband.  Gartkskore  ▼«  Cka- 
He,  M.  1804.  10  Ves.  1.  stated  fiilly 
ante,  tit  Cooenani,  i.  pi.  40.  Et  vide 
Blandy  v.  Widmere,  2  Vern.  709^  1  P.  W. 
324.  Lee  t%  D'Aranda  3  Atk.  419. 
ll  Ves.  1. 


EXECVTOKS  AND  ADMINISTRATORS  XVI. 

Administration  durante  Minoritate* 


479.  By  the  infant's  coming  of  age, 
administration  dur.  nnnor,  is  at  an  end, 
and  a  suit  by  such  an  administrator 
ceases,  so  that  the  infiint  must  begin 
anew,  unlesa  a  decree  to  account  were 
bad,  in  which  case  the  infent  may  have 
the  benefit  of  the  proceedings.  Jones 
v.  Basset,  M.  17OI.  Pre.  Ch.  174. 

480.  Administration  was  granted,  dur- 
ing the  minority  of  four  infants,  one  of 
whom  married  a  husband  of  full  age: 
this  does  not  determine  the  administra- 
tio9>  neither  doea  the  death  of  one  of  the 


infants  determine  it.  Jones  r.  E,  of 
Strafford,  M.  1730.  3  P.  W.  81.  Vide 
Prince's  Ca.  5  Co.  29*  ^eisira. 

481.  Though  a  mother  takes  out  ad- 
ministration during  her  daughfer'a  au- 
nority,  yet  as  sooa  as  the  daughter  at* 
tains  17^  she  is  ipso  facto  adminiatrktrii) 
and  so  considerad  by  relation  from  the 
beginning.  Fotkerbtf  v.  Pate^  H.  1737. 
3  Atk.  604. 

432.  An  administrator  dnr*  minar^  b 
in  general  a  competent  witness  afker  the 
adminiatratioa  is  determined^  and  maj  be 


EXECUTORS  AND  ADMINISTRATORS  XVI.  XVH.  &  XVni.      rss 

Admimstraiwnf  dmrwUe  MinoriiaUr-^wiih  the  WUi  annesed-^Hk  bonis  non. 

484.  If  8D  executor,  appointed  dojinf 
the  minority  of  tevtator's  daughter,  has 
not  cellected  all  the  testator^s  pToperty^ 
by  the  time  the  daughter  has  become  of 
age,  he  must  be  made  a  party,  and  be 
broaght  before  the  court  Glass  v.  Oxenr 
hdMy  H.  1740.  2  Atk.  121.  Barn.  Ch. 
Rep.  33^. 

485.  A  father,  administrator  dur. 
msnwr.j  of  his  daughter,  who  was  execu- 
trix, and  the  residuary  legatee  of  her 
grandmother's  estate,  agreed,  that  when 
she  married  plaintiff  she  should  have 
800/.  which,  in  the  settlement,  was  call- 
ed a  portion.  Ld.  Hardwicke  refused 
to  decree  an  account  of  the  grandmother's 
estate,  as  she  had  been  dead  20  years^ 
but  directed  that  the  father's  representa- 
tive should  account  for  his  personal  es- 
tate as  to  the  800/.  enly,  and  interest  at 
4  pen  cent,  from  the  marriage.  Wood 
T.  Briant^  £.  1742.  2  Atk.  521. 


emimined'aa  such  for  the  executor  both 
at  law  and  ia  equity ;  for  be  is  vefy  little 
more  than  a  person  appeinted  ad  ^Mi- 
gendum  bona  or  an  administrator  pendents 
iiicy  who  are  always  admitted  as  wit- 
nesses. S.  C.  ib.  6S3.  605.  But  where  the 
bill  chained  that  an  administration  dur, , 
mimor.  had  not  accounted  and  delivered 
over  the  assets  to  the  executor,  and  he 
by  his  answer*  instead  of  insisting  that 
be  had  accounted,  and  submits  to  pay, 
this  rendered  him  an  incompetent  wit- 
ness. S.C.  ibid.  605. 

483.  An  administrator,  «2ur.  minor, ^ 
-cannot  sue  or  be  called  to  an  account,  by 
«ny  but  the  executor,  for  it  is  to  him  only 
that  he  is  answerable  for  his  administra- 
tion; and  where  such  an  administrator, 
after  he  has  possessed  himself  of  effects, 
is  brought  before  the  court,  without  the 
executor,  he  may  demur  for  that  cause* 
S.  C.  ibid.  604.  606. 


EXECUTORS  AND  ADMINISTRATORS   XVH. 

Administration  with  the  WiU  annexed. 


486.  If  ao  executor  dies  before  pro- 
bate, his  executor  cannot  prove  testator's 
will,  but  administration  cum  test,  annexo 
Viust  be  granted  to  the  next  of  kin,  or 
residuary  legatee,  (if  any.)  Day  v.  Chap' 
JMdj  M.  1683.  1  Vern.  200.     Vide  U- 

ted's  €a.  Dy.  872. 

487.  Where  a  feme  cov^t  has  a  power 


te  dispose  of  her  estate  by  will,  tha 
writing  she  leaves  ought  first  to  be  pro* 
pounded  as  a  will  in  the  spiritual  court  f 
and  if  no  executor  is  appointed,  thev 
will  grant  administration  to  the  husband,^^ 
with  the  will  annexed*,  Ross  v*  Ewer^  T« 
1744.  3  Atk.  160.  Et  mde  &  C.  with 
noteS| /ws^i  tit.  JViU^l 


i:XECUTORS  AND  ADBQNISTRATORS  XVIH 


Admnistration  de  ionis  non* 


488.  An  administrator  obtained  a  de- 
cree,  and   died  (    the  administrator  de 
hanis  non  may  revive  this  decree  within 
the  equity  of  30  Car.  2^  c.  6.     Owen  v. 
Curzon,  T.  1691.  2  Vern.  237. 

489.  An  executor  made  a  lease,  ren- 
Bering  rent^  fads  adminittrator  shall  have 
it,  and  not  the  administrator  de  bonis  non 
of  the  testator.  Davie  v.  Drewry^  (cited) 
1  Vern.  9^. 

490.  The  coort  makes  an  administrator 
de  bonis  non^  a  trustee  for  the  next  of 
kittt  with  respect  only  to  such  part  of  a 


testlitor's  personal  estate  as  is  undisposed 
of.  EUioi  V.  ColHer^  T.  1747.  S  Atk* 
627.  1  Wils.  C.  B.  168.  1  Ves.  19. 

491.  If  an  eiecutor  dies  before  he  hai 
administered,  the  efihcts  unadmiaistereA 
will  not  go  to  his  execotori  but  to  th* 
administrator  de  bonis  non  of  his  testa* 
tor,  in  trust  for  ther  next  of  kin.  Uy^ 
V.  Stoddardj  M.  1752.  Amb.  152.  Fttlf 
Att,  Gen.  v.  Hooker,  2  P.  W.  340. 

492.  B.  a  married  womaOy  made  i| 
will,  in  execution  of  a  power  in  her  sot* 
tlement|  but  she  appointed  C,  exocatd^ 


rstf      EXECUTORS  ANO  ADMINISTRATORS  XXH.  &  XXHI. 

« 

f*««ie  Covert  Executrix  or  Administratrixy  Infant  Executors* — 'Exeeuior  de  8on  tortm 
verture,  and  equity  will  not  vary  this  rule 


of  law  00  the  ground  of  his  having  or 
or  not  having  received  a  portion  with  his 
wif9.  S.  C.  ihid.  263.  Vide  Heard  t;. 
Stamford,  S  P.  W.  409.  Ca.  temp.  Talb. 
179.  Thoroond  o.  Suffolk,  1  P.  W.  462. 
Sherrington's  Ca.  Sav.  40.  Hambly  v, 
Trott,  Cowp.  S76.  Parkinson  v.  Gilford, 
Cro.  Car.  539*  Sanderson  r.  Crouch, 
2  Vern.  118.  Batchelor  e.  Bean,  ibid.  6l. 
Gilpin  V.  Smith,  1  Cb.  Ca.  62.  Powell  r, 
Bell,  Pre.  Ch.  255.  Upwell  v.  Halsey, 
1  P.  W.  65K  Paget  v.  Hoskins,  Pre.  Ch. 
431.  Gilb.  Eq.  Rep.  S35.  Stuart  t;.  Har- 
vey, (cited)  1  Schi  &.  Lef.  271. 

508*  Administration  taken  by  tifeme 
covert  J  is  always  presumed  to  be  taken, 
with  the  privitv  and  assent  of  her  hus- 
band. S.  C.  ibid.  266.  Et  vide  Seaborn 
v»  Blacks^one,  i  Freem.  178* 


509-  A  widow  entitled  to  a  church 
lease  (as  administratrix  of  her  deceased 
husband^  for'the  benefit  of  her  children, 
grants  a  sub-lease,  at  a  fixed  rent,  with 
covenant  for  perpetual  renewal  under  a 
penalty  of  lot.  The  option  to  pay  the 
penalty,  is  to  be  -  taken  as  of  the  essence 
of  the  contract ;  and  Ld.  RedeedaU^s  opi- 
nion was,  that  by  a  contract  so  grossly 
iibprovident,  she  could  not  bind  her  chil- 
dren even  to  the  payment  of  the  penalty. 
aicuigraney.  ArchboU^T*  18li.  1  Dow 
P.  C.  107. 


Cases  of  a  feme  covert  executrix,  and 
how  far  her  husband  shall  be  liable  to. 
her  deroastavit  or  deficiences,  fnde  anUp 
tit.  Baron  and  Feme^  v. 


EXECUTORS  AND    ADMINISTRATORS^  XXHL 


Executor  de  $on  tort., 


510.  A  widow  possessed  herself  of  her 
husbrnri ..  personal  estate,  and  paid  se- 
veral of  his  debts,  and  afterwards  his 
executor  got  the  estate  out  of  his  hands. 
Decreed  by  consent,  that  she  sh6uld  be 
allowed  all  that  the  executor  was  bound 
to  pay^  bnt  nothing  beyoiid  it.  Ayre  v. 
Ayrej  M.  1663.  1  Ch.  Ca.  S3. 

511.  An  executor  de  son  tort^  cannot 
discharge  himself  from  an  action  by  a 
creditor,  by  delivering  over  the  effects 
to  the  rightful  executor,  aAer  action 
brought,  nor  can  he  retain  for  his  own 
debt  of  a  higher,  by  consent  of  the  right- 
ful executor  aAer  action  brought.  Curtis 
V.  Vernon^  E.  1790.  3  T.  R.  587. 

512.  Living  in  the  house,  and  carrying 
OjB  the  trade  of  the  deceased  (a  victualler) 


is  sufficient  intermeddling  to  make  « 
executor  de  son  tort^  and  as  liablsr 
de  bonis  propriis ;  though  his  wife  proved 
the  will  after  the  action  was  commenced. 
Hooper  V.  Summersettf  £.  1810.  Wightw. 
16.  See  the  several  cases  cited  and  re- 
ferred to,  all  of  which  seem  to  be  deci- 
sive on  this  point. 

513.  Until  something  is  doneapona 
will,  no  one  has  aa  authority  even  to 
bury,  Georges  v.  Georgesj  M.  1811. 
1 8  Ves.  296.  A  stranger,  however,  does 
not  make  himself  an  executor  de  son  tort 
by  that  necessary  act.  Stakes  r.  Porter, 
Dy.  166.  b.  But  a  case  is  referred  to, 
of  a  widow  adJQdged  so  for  milking  the 
cows. 


End  0?  Vox.cmt.Jt 
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